Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


„Google 


I 


mii 


„Google 


„Google 


„Google 


tr 


HE  ALBA5Y  LAW  JOUMAL. 


A  WEEKLY  EEOOED 


LAW  ABD^THE  LAWYEES. 


VOL.  L 


FBOM  JABTJAET  TO  JULY,  1870. 


1 01^% 


ALBANY: 

WB£D,   PA.R80NB   ft   CO.. 

1870. 


DiglzBdb.GoOgk 


\ 


Entered  according  to  act  of  Congress,  in  the  year  eighteen  hundred  and  seventy, 

bt  weed,  parsons  &  CO., 

in  the  Cierk's  of&ce  of  the  District  Conrt  of  the  United  States  for  the  Northern 


District  of  New  York. 


1 

1 


APR  2  0  1966 


„Google 


INDEX. 


Abbott,  Hr.,  and  the  code, '■ 

Abuse  of  mjniictioiui, ' 

Abstnct  of  recent  bankruptcy  dedsioiu : 

Assignee;  In  the  matter  of  Barrett, 

Arrest:  Goodwin  e,  Sharkey 

Burden  of  proof :  Collins  and  another,  assig- 
nees, etc.,  t.  BaU  et  al., '■ 

Conuaercialpaper :  In  the  matter  of  the  Mc- 
Dermott  Patent  Bolt  Manufacturing  Com- 
pany  

Creditor  holding  securities :  Jerris  e.  Smith. . 
IMstrict  in  which  petition  most  be  filed ;  In  the 

matter  of  Elisha  Foster, 

Diatrilnition :  In  re  Erwin  and  another 

Failure  to  file  schedule :  In  re  Scofield  et  al., . 

Fraud:  In  ri  Adams 

Jurisdiction :  In  re  Jolin  R.  Penn 

Preference  by  mortgage :  In  re  Frederick  £. 
Driggs,  asugnee,  etc,  and  Hoore,  Foote  A 

Co 

Privileged  commnmcations :  In  re  Bellis  and 

Milllgan,. 

Proof  of  debt— amendment :  In  the  matter  of 

Montgomery, 

Proving  claim :  In  re  Stephen  Brown, 

Settling  estate;  In  the  matter  of  DarW, 

What  property  vests  in  assignee :  In  the  mat- 
ter of  Vogel, 

When  voltrntary  assi^ment  bars  discharge: 

In  the  matter  of  Ootdschmldt, 

Acquitted  prisoners,  ought  the  state  to  re-imburse, 

Address  to  law  students, IS5, 

Address  to  the  members  of  the  bar — the  constitu- 
tion of  the  Bar  AssociaUon  of  New  York, 

Administration  of  Justice, 46, 

Admiralty  cases,  vesting  powers  to  receive  Initia- 
tory proceedings  in,  in  commissioners  and  re- 

aisterB  in  bankrupt<7, 

Actnission  to  the  bar 16, 

Admitting  attorneys  as  a  matter  of  right, 

Advice  to  young  lawyere 

Agreements  to  pay  debts  in  gold  or  silver  coin,. . . 

A  happy  quotation, 

A  ministry  of  justice, ,, . . 

American  judges, 

An  eminent  English  lawyer, 

Answer  to  correspondent 

Antiquities  of  the  law .*. 

Appointment  of  justices  of  supreme  court 

Appointment  of  notaries  public, ....  223,  343,  359, 
Arrest  without  warrant— law  of,  discussed,. 28,  88, 
A  warning, 

B. 

B^,  justifying 

Baker,  Col.  Edward  D., 

Bankruptcy  decisions,  abstract  of  recent, 101,  800 

Bank  shores,  taxing  national, "^ 

Bar  Association  of  New  York,  address  to  the 
members  of  the  bar,  the  constitution  and  the 

organization, 

Bar  stories,  old  and  new 4S, 

Bar  wit, 


Bill  of  coats  of  an  English  solicitor 263 

Bogart,  Robert  D.,  appllcatlen  of,  for  new  trial, . .  180 

Book  noUces, ....  17,  87,  78,  87, 118, 160, 180, 204,  313 

838, 380, 888,  418,  460,  4W 

Brady,  the  late  James  T 187 

Breach  of  privilege  cases, 182,  181 

British  Judicatures,  reform  of 885 

Britiahlaw,  consolidation  of  the, 86S 

Brooklyn  lawyeresa,  the 834 

O. 

Calif  omia  supreme  court,  digest  of  recent  decisions 

hi, 30,8B7,  875 

Carriers,  duly  of,  as  to  providing  roadworthy  car 

riages, 6,  818 

Changing  venue  hi  criminal  cases 195 

Chapter  of  epigrams: 

(See  Law  and  Lawyers  in  Llteratme,) 

Character,  witnesses  as  to 60 

Chief  Judge  and  associate  Judges  of  the  court  of 

appmls,  act  providing  for  the  election  of, S04 

Chief  Justices  and  associate  Justices  of  the  terri- 
tories, salaries  of, 619 

Choate,  Rufus,  Parker's  Reminiscences  of 615 

Civil  and  penal  codes 361 

Client,  solicitor  and,  costs  between, Wt 

Code,  Mr.  AbboU  and  the 863 

Code,  Mr.  O'Conor  and  the 803-84S 

Code  of  criminal  practice, 361 

CoL  Edward  D.Baker...... 865 

Columbia  CoUc^  Law  School 418 

C«mimissioners  of  appeal,  appointment  of 519 

CoDunon  law  practice,  probable   substitution   of 

code  for,  hi  liiinots 280 

Concerning  examinations  for  adnusalons  to  the  bar,  350 

Confessions,  value  of, 60 

Conflicts  of  Jnrisdiction, 260 

Connecticut  supreme  court,  digest  of  deci^ons  in, 

168,  183 

Consolidation  of  British  law S6S 

Constitution  of  the  Bar  Association  of  New  York,  308 
Com  Exchange  Insurance  Company  o.  Armlna 

Babcock,  hnpleaded,  etc, S41 

Correspondence: 

Supreme  court  reporter 98 

Estates  of  married  women, 843 

Relative  to  homestead  law 443 

Answer  to, 443 

Costs,  bill  of,  of  an  English  solicitor, 363 

Court-house,  alngular  scene  in 80 

Court  of  appeals,  abstract — cases : 

Argand  et  al.,  ex'rs,  e.  Ball  et  aL, 181 

Allen,  ex'r,  e.  Sbepard  et  al., 161 

Anderson,  adm'r,  e.  Parks, 183 

Baker  ».  Kenworthy, 481 

Bametts.  Morehouse etsl, 838 

Bentesc  Thompson 838 

Blend  o.  People 838 

Boennn  e.  Schent^, 483 

Bowman  e.  Tallmon, 100 

Bryant  D.  Biyant,  adm'r,  etc., 338 

Buck,  receiver,  etc.  r.  BriegSp, lO' 

Buffalo  and  Allegany  Valley  R^lroad  Co.   o.  _ 
Johnaon,  ex'rx,.....^^......._»>.«j ■■■■■*■' 


Court  of  Appeals  «bBtr»ct— <comiimecl). 

Calkins  e,  F»lk 

CunpbeU  e.  Cypress  Hill  Cemetery 4 

Clarke  e.  Ooodridge^ 4 

Colliere.  Hunn, 4 

Comstock  ft.  Dodge,  ei'r,  etc, ! 

CoD&uehtj  0.  Nichola, K 

CoDnollT  V.  Parlton, ■ 

Cope,  ftdm'r,  etc.,  et  al.  e.  Alden  et  al.,. » 

Coworey  t.  Carpenter,. 1' 

Cnwer  b.  McLaury,. 4i 

Cullaman  et  al.  t>.  Van  Vleeck  et  al., ; 

Daggett  e.  Eeatine  et  at., 

I>odge,  ei'r,  of  McBomey  v.  WUlianu 

Dolan  0.  City  of  Brooklyn S 

Emerson,  buc'b,  v.  Booili  et  al., S 

ErickBon,  adm'r  e.  Smith  et  at I 

Fake  c.  Smith  et  al i 

Flannagan  et  al.  e.  Caaaidy ! 

Folgem.  Fitihugh 4 

Foot  v.  Farrington 4 

Freeman  et  aL  c  Cliarler  fire  and  Marine  Ina. 

Co » 

Fulton  e.  Staals i 

Gates  s.  Preston, 4' 

Ouillaiune  et  al.  «.  Hamburg  and  American 

Packet  Co., 81 

Hart,  adm'r,  etc.,  r.  Erie  Railway  Co., 8! 

Herricke.  Wolverton, 31 

Hicka  tt.  Dom Si 

Horton  0.  Cook, H 

Hulion,  survivor,  etc.,  e.Babcocketal., 2: 

Hutchlna  «.  Hunger,. 41 

Eelly,  sheriff,  etc.,  e.  Com  Exchange  Bank,. .  II 

Lattln  B.  McCarty,. * 

Litchfield  t.  Vernon, 41 

Ludlow  e.  Knox, K 

Mack  ».  Patchln, 8" 

Markham  o.  Jaudim 4) 

Mav  0.  Rhinelander,  ex'r,  etc., 1 

HcNaught  V.  HcClaughiy,  er'r,  etc. 8' 

UUler  0.  Pre^dent  ^  Junction  Canal  Com- 
pany,   4' 

Honty  t).  Second  Avenue  Railroad  Company, .    I 

Moore  B-Litlel 4) 

Morris  c.  Eohler 41 

Parmelees.  Cameron, a 

People  0.  Park, 61,  * 

People  c.  Thompson, 30,  * 

People  0.  Town  Auditors  of  Weetford, ( 

Quackenboaa  v.  Southwick, 41 

Qulon,  adm'r,  etc.  c.  Lloyd, Si 

Qurkf.  Kdge 4' 

Reuman  «.  Slocum 4' 

Richard  p.  Banderaon, i 41 

Robinson    e.    IntemaUonal    Life    Aastirance 

Society  of  London 4; 

Roome  V.  Nicholson, li 

Russell  and  another  t>.  Carrineion  and  another,  41 

Sherman  v.  Bartholomew,  ex  r,  etc, 4 

Bhumway  and  another,  ex'rs  t>.  Sbumway, , . ,  4 

Smith,  adm'x.c.  Erie  Railroad  Company a 

Smith  et  al.  e.  Orser  aheriff, 4 

Stevens  0.  Phcenii  Insurance  Company, ^ 

Swan  t>.  Brotyman, 1 

Taberr.  Oardner,. 4 

Teachontn.  The  People, « 

Town  of  Gravesend  v.  Hotaatm  et  ftl., | 

Underwood  0.  Green, 4 

Van  Alstynec.  Freday, 41 

Van  Allen  e.  Wait,... 8 

Wegmans.  Childe 41 

White  «.  CarroU, 'a 

Wol»  0.  Goodllne  Fire  Insurance  Company    '  » 
t^ourt  of  appeals,  act  providiB^  "*'  «l«cUon  of  clUrf 

judge  and  aaaociate  jua£fB  ,*>> a 

list  of  first  fifty  causes  on  July  calendar,.         5< 

reportflof, 269, '»(»'  si 

publkattion  of, 9 


of,  . 


.  364 


Court  scenes 7», 

Coorta  and  decisions, 406 

Conrt  terms; 

Caee  Terms  of  the  Supreme  Cotut,) 
Courts  of  sessions,  act  prescribing  Jurisdiction  of,.  S84 

Criminal  cases,  law  of  review  in, 8) 

changing  venue  in 199 

disqnaliflcation  of  JuToiB  in, 837 

Criminal  law  at  home  and  abroad 485,  SOS 

Criminal  practice,  code  of 361 

CuriooB  imaginary  trials, 231,  3S0 

Current  topics : 

abolition  of  code SS 

accidenta,  liabilities  of   masters  and  r^way 

companies  in  England, 477 

admissions  to  the  bar, 56,  894, 371 

Akorman  for  attorney-general 4SI 

aminisUy  of  justice, 296,  833 

an  act  to  r^ulate  lawyers, 290 

an  extraordinary  client, 871 

annual  meetings  of  members  of  legal  profes- 
sion      11 

appointment  of  commisslonera  of  appeals,. . . ,  510 

arraneement  of  the  revised  Btatuiea, 1(6 

aspintnaliBtic  jnryman, IS 

assignment  of  counsel  in  criminal  cases 8S 

associate  Justices  of  supreme  court,  increase  of 

salary  of, 13 

charges  against  Judge  Duvall 491 

charges  agdnst  Judge  Field 413 

Chief-Justice  Chase 113 

chief  Justice  of  the  supreme  court  of  Utah . . .  484 
chief  Justice  of  supreme  court  of  U.  S.,  increase 

of  salary, 13 

commission  of  appeals, 453 

commisaion  to  reriae  the  tax  laws, 475 

compensation  for  iqtury  on  a   highway  or 

bifdge, 476 

concerning  bank  depositors, 66 

"  coiTUpt  judiciary,'' 186 

Goeia  in  coon^  courts — trial  by  Jury, 36 

court  of  appals 4fi3 

"  crowner'a  quest  law," 117 

decision  of  causes  in  court  of  appeals, 7S 

denee  of   LL.D.  conferred  on  Hon.  Hanry 

Hogeboom, S19 

department  of  Justice, 355 

divorces  in  Connecticut, 484 

in  Massachnsetta, 175 

^wyers 77 

drunkeimess  aa  a  defense  to  contract. 168 

equal  Justice  in  France 476 

evidence  of  seduction  under  promise  of  mar- 
riage  197 

evidence  of  footmariu, 9S 

expert  witneases, 49S 

ifemale  lawyers, 11 

force  of  United  States  supreme  court  declMons,  831 

Sneral  termJusUces, 4S4 
ray,  Ii>n.  Hiram,  commissioner  of  appeals,.  6l» 
have  we  a  court  of  appeals  among  usf  , . , .  18,  14 

homage  to  roy^ty 475 

human  laws,  not  the  perfection  of  Justice,.,.  B20 
huslwnds'  and  wives'  evidence  in  CtUlfomia,. .  19Q 

Illinois  constitutional  convention, 418 

indexing  the  statute  laws 8SS 

ii^unctions  and  receivers  against  corporation,     8j> 

insanity  and  the  physicians 38S 

interest  under  state  hanking  law, I80 

investments  by  trustees, 8S3 

udges'  sentences 8G 

udlcial  Jesting  and  colored  counsel, 285 

ustices  of  sessions 77 

ustice  of  supreme  court,  vice  Peckham, Sig 

^  usticea'  court  practice, 117 

'  {eyes'  reports  and  the  atlom^-geneivl, Sl^j 


Corrmt  topics— (condnoed). 
law  library  I  "■'  ""  "'' 
law  BchoolB. 

"  law'H  delays," 1 

law  studenta, 1 

lawyer's  cong^reH, IS, 

lawyen  aa  law  makers 2 

lawyers  of  the  fair  sen 

Learned,  William  L.,  commuslonerot  appeals,  S 

legal  education  in  Enrland 364,4 

l^al  reform  in  Canada, 1 

in  England, 4 

legal  tender  case, 280, 371,  2W,  3 

l^islative  blunders, 

metliud  in  madness, 4 

mixedjuries, 8 

Hordaunt  v.  Hordaunt, 4 

Hr.  Hoar  and  the  supreme  bench 

mnltipllcity  of  laws, 

murder  and  insanity, ^,  8 

new  cause  of  divorce 

new  court  of  appeal»-~-flrst  meeUug  of, 5 

new  JudiciuT  article, 

New  York  Bar  Association, 8 

New  York  Times  and  the  1^1  profession,. . .  1 


nomination  for  judicial  position 
nominees  for  the  court  of  appeals,. . 

"  packing"  the  snpreme  court, 

pardoning  innocent  conTicts, 

pay  of  jurors 

penal  code  of  North  Qennany, 

People  0.  Susquehanna  Railroad  Ca, 
popular  ignorance  of  inquest  law,.. . 
power  of  a  malority  of  a  court  to  decide, . , 


re-organizatlon  of  the  Judicial  districts, 

reslg^tlOQ  of  Justice  Orter 

reilrement  of  Judge  Hoar 4 

revision  of  the  statutes  of  the  state  of  New 

York, 8S,  77, 190,  2 

rights  and  liabilities  of  married  women, S 

salaries  of  eurrogatts, 8 

salarlesof  the  United  States  JusticeB 4 

scene  iii  the  life  of  attorney-general  Akennan,  5 

speoial  legislation, 1 

Sunton,  Edwin  M.,  death  of; 

<itale  aid  in  Michigan, 4 

state  legal  association, 1 

■  stock-gambling  in  Paris i 

I  study  of  legal  science, 

, '   supreme  court,  general  terms, 4 

J      laxcQ  for  unauthorized  appropriations 

f      the  age  of  judges, 811,  215,  8 

i        the  bill  to  reorganize  the  supreme  court,  77  2 
273,8 

the  Black  river  awards, i 

the  Bradley-Fisher  imbroglio, 4 

the  breach  of  privilege  question 1i 

the  code  in  Illinois 8' 

the  code  of  procedure, 1' 

Uiecounof  appeals  reporter, « 

the  death  of  Col.  Baker, 41 

the  deceased  wife's  sister  bill, 4' 

the  golden  age  of  the  bar, 4 

the  Illinois  supreme  court 4J 

the  increase  of  the  indlduy  in  PhiladelDhla,  2: 

the  judiclaiy  bills ; 

the  justices^  court  practice a 

The  Justices  of  the  Third  District  e.  Murray,.  2J 
the  legal  tender  decision  and  the  supreme 

the  limitations  of  defense 3! 

the  marriage  laws, S; 

the  Mordaunt  divorce  case, 4' 

the  new  associate  Justice  of  Hie  United  States 

supreme  court, 2! 

the  new  court  or  appeals, 4! 

the  newspapers  and  the  Judges, 1 


Cnrrent  topics— (continued). 

the  New  Tork  Bar  Asseodation, 118,  II 

the  New  York  Jndlciarr, » 

the  nominations  for  United  States  supreme 

court 11 

the  penal  code, ( 

the  postal  service, 21 

the  right  of  dower, 3' 

the  BL  Louis  female  lawyer 4i 

the  supreme  court  bills, ii 

the  supreme  court  reports, ( 

the  United  States  laws,  code  commiseion, 41 

the  United  Stalee  anpreme  court, 21 

the  United  States  supreme  court  circuits... ...  il 

the  value  of  decisions, 2'i 

the  women  Jurors  of  Wyoming, 197,  21 

Traupmann  and  insanity, 'i 

trials  before  ecclesiastical  tribunals,  81 

trial  before  refereees 21 

trial  by  jury, 179,  2£ 

United  Slates  Jndicial  circuits 4( 

United  States  Judiciary,  salaries, 4' 

United  States  supreme  court  and  Indiana  di- 
vorces,   Vi 

usury  law, i 

venUcts  by  lot, 3t 

violation  of   profession;  confesdonal   confi- 
dence,    iR 

women  lawyers  in  Iowa, It 


Damages,  between  vender  and  purchaser  of  real 

e8late,120 1 

David  Dudley  Field,  before  the  Judiciary  commit- 
tee,    2 

Debt,  when  do  taxes  become,  against  the  taxpayer  ?  5 
Digest  of  recent  American  decisions,  cases  digested. 

Accord  and  satisfaction :  Stagg  v.  Alexander,.  3 

Action:  Ball  c.  Nye, 1 

Cbarleton  v.  ^nconla  Iron  and  Steel  Co.,  1 

Dente.  Catzhausen, 

Easterly  v.  Goodwin, 1 

Eldridge  tp.  Adams, 

King,  guardian,  etc.,  u.  Cutts 3 

Morgan  «.  Higglns, 3 

Actionable  words;  Irons  and  wife  e.  Field 
and  wife, 3 

Adverse  possession :  Crook  v.  Glen, 4 

Finlay  0.  Cook 1 

Jackson  «.  Briner,    20, 

San  Franciscoe.  Fulde, 3i 

Agency:  Malbum  t>.  Schrciner 140,  1 

Norris  and  Foltz  r.  Taylor 140,  1 

Agreement:  Bayliss  u.  Estate  of Pricture, 3 

Cady  rt  ai.  ».  Potter  et  al., S 

Childse.  Smith 2 

Hamilton  e.  Gridley, 

Martin  e.  Wade, 867,  8. 

WoodruffcPellows  li 

Amendment:  Howard e.  Smith 

Lowiy  e.  Inman, 

Pride  «.  Wormwood 2! 

Smith  t>.  Howard 1 

Stevens  s.  Brooks 1 

Appeal :  Paine  v.  Town  Council   of  North 

Providence, 4 

Webster  o.  Cedar  Rapids  and  8t  Paul  B. 
R.  Co. 297,  2! 

Appeal  Bonds  r  Townsend  e.  Hazard  et  al.  414,  4 

Appeal  in  certiorari  case ;  Morey  e.  Elkins,. . .  81 

Appeals:  Johnson,  ex'r,  etc «.Rcillcy 21 

Arbitrament  and  Award :   Yeomans  c.  Yco- 

mans 11 

Smith  e.  Holcomb II 

Arrest :  Sherlock  e.  Sherlock, ! 

Assignment :  Oroot  T.  Story II 

Mimras  v.  Armstrong.  Cator  et  al., 41 

WolcoU  «.  Tlmberman 4) 


DlgeBt  of  recent  American  dednons— {oonUnued). 

Attachment ;  Rodgera  s.  Bonner, 3 

Whitaker  «.  Jenckes, 4 

Attorney's  fees :  Carr  o.  Kobner, 

Auditoie :  Hunt,  Tillinghaat  Sb  Co.  t.  Reynolds,  4 

Award  :  Cutler  e.  WaU, 4 

Bwl  in  capital  cases :  People  «.  Perry, 4 

Bailmeat :  Hubbard  v.  Bunt, 1' 

Kidneyii.  ParwHis, 1' 

Bank  DIreclorB :  Lockwood  el  aL,  Truateei  «. 

American  National  Bank, 4 

Banta^pt :  Bates  d,  Tappan, 1 

Bankrupt  Act :  Manning  and  wife  c.  Eq'es, . .  2 

Bankruptcy  i  Hawley  p.  Hunt, S 

Van  Ostrsnd  v.  Carr  et  aL 4 

Bankrupt  Law :  Martin  n.  Berry, S 

Banks :  Lindauer  c.  The  Fourth  National  Bank 

of  the  city  of  New  York, 2 

Smith  V.  First  National  Bank, 1 

Bank  Stock :  Cady  et  al.  t.  Potter  et  a1 8 

Bar  to  Action  :0'Beiniee.  Lloyd, 

Bastardy :  Bterling  o.  Sterling, 1 

Bill  of  EiceptiouB :  McEenzTe,  adm'x  «.  KItler,  2 

Oliver  B.  Town  et  al., 2 

Bill  of  EKchange :  Mehlbcrg  t.  Fisher 2 

Bill  of  Lading:    Bostwick  e.  The  Baltimore 

and  Ohio  Railroad  Co 2 

Bills  and  notes :  Rolston  o.  Brockwi^, 

Bills  of  exchange:  National  Bank  of  NewYork 

».  The  Ninth  National  Bank, 2 

Rogers  o.  Gallagher 1 

Bond:  Huntington  e.  Fisher, 2 

Boundary  lines:  Hastings e.  Stark, 

Breach  of  promise:  Hovey  o.  Page, 

Building  contracis:  Eaton  e.  School  District 

No.  8 

Canals:  Hicks  t.  Dom, V 

Cashiei'e  bonds:  Atlas  Bank  o.  Brownell, 2 

Cause  of  action :  Toledo,  Peoria  and  Waisaw 

R  R.  Co.  e.  Arnold 1 

Chattel  mortgtwe :  Hanfordc.  Obrecht, 1 

Maslen  d.  CummingB, 2 

Pierce  «.  Hasbrout^, 1 

Steinart  e.  Deuater 

Wright  o.  Roes^ 

City  of  New  York :  Pnllmaa  o.  The  Mayor,  etc., 

of  New  Yorit, I 

Civil  Rights  Bill :  People  o.  Washington, 

Collateral  Security :  Ball  v.  Wyeth, 1 

Commercial  Law: Kellogg e.  Fancher, 

Common  Carriers:   Meyer  v.   Chicago  &  N. 

W.  R  R  Co., 258,  2 

Macklin  c.  New  Jersey  Steamboat  Co.,.. 
Williams  r.  New  Haven  Steamboat  Co,. . . 

Comptroller's  deed  :  Finlay  o.  Cook, I 

Conaitionul  sales:  Putnam  e,  Lamphicr 

Constable:  Benyu.  Hemingway  et  al., 4 

Consideration :  Hubltard  v.  Oalusha 

Consignees:  Huntley  it.  Dowset  al., 3 

Constitutional  Law:  Qosk In d.  Anderson 

Horeeman  c.  Younkin  et  aL, 3 

Pullman    e.    The   Mayor,  etc,  of    New 

York 1 

State  ex  rel.  Keenan  v.  Bupervison  of  Uil- 

waukM  Co., 3 

Conveision ;  Couillanl  c.  Johnson  et  al, 2 

Contempt :  LcepslKer  u.  Castclle, 

StlmpBon  et  aL  0.  Putnam  et  al i 

Continuance:  Corwln  c.  Grifflnj 2 

Contracts:  Allen,  by  bis  guardian,  Stephens, 

o.Benyhlli 

Barker  o.  Knickerbocker  Life  Ins.  Co.,..  2 
DesMoines  Valley  a  R  Co.e.  Graff  etal.. 

Green  o.  Ferrin, 1 

Heyn  o.  Phillips ■ 8 

Itunt,  Tillinghast  &  Co.  v.  Reynolds, 4 

Kidder  0.  Cba:nberlain 1 

MeAndrewsft  Santee 8 

Negus  p.  Simpson, 1 


Digest  of  recent  American  decisions — (continued). 

Contracts :  Patnote  t.  Sanders, 190 

Williams  D.  Halnea 208 

Contributoiy  n^ligence :  Waters e.  Wing,...    %% 

Corporations :  Chirds  c.  Smith 44 

Folg'er  c.  Columbian  Insurance  Co 139 

Gardner  e.  Hope  Insuntnce  Co., 389 

Llbbyo.  RosekransetaL 275,276 

Costs;  Bowditch  n.  Soltyk, 180 

Pinderv.  Stoothoff, 878 

Ross  V.  Harper 189 

BcoviUe.  Kent 878 

ConnteiMilaim :  Vilas  e.  Mason 2ST 

Courts  in  California :  Rvdcr  «.  Cohn 858 

Court  of  Probate:  Hamilton  e.COurtofProlMte 

of  North  Providence, 239 

Homer's  appeal  th>m  probate 163 

Mix's  appeal  f^m  probate, 103 

Criminal  law :  Bradley  et  al.  e.  The  People,. .  483 

People  e.  Belden 358 

People  e.  Lewis, 22 

petition  of  HcCormit^  for  a  habeae  cor- 
pus,   257 

The  State  c.  Brady 33 

The  Slate  e.  Dowe, 289 

The  State  t.  Freeman, 290 

The  Slate  o.  Osborae 23 

The  Bute  B.  Schill 288 

Criminal  proceedings :  Slate  v.  Slocum 41S 

Darn^es:  Gray  0.  Bean, 2«l 

Kavanagh  n.  City  of  JaneavUle, 357 

Kline  e.  C.  P.  R  R  Co... 859 

Molee.  TheChicago  &N.  W.  R  RCo.,.  399 

Needham  o.  S.  P.  ft  S.  L  R  R  Co., S59 

Reno  p.  Wilson 141 

Smith  p.  Holcomb, 139 

Deceit :  Morgan  et  al.  p.  Skidmore,  es'r., 376 

Deed:  Farw^l  p.  Rogers, 139 

Howe  0.  Howe, 139 

Lawton  «.  Gordon,....' 859 

IHsorderly  peisons :  Smith  e.  Smith, 40 

Matter  of  Hook, 276 

Distribution:  Chew.adm'x,  «.Buchanaaet«i.,  495 

Divorjc :  Hoffman  p.  HoSnan 27« 

Holmes  e.  Holmes, 878 

Keelerp.  Keeler, 257 

Spencer  f.  Spencer, 339 

Steele*.  Steele ie3 

Thayer  0.  Thayer,. 4J5 

Domicil:  Town  of  Goshen  o.  Town  of  Canaaii  183 

Donatio  Mortis  Causa:    Walsh,  ex'r,    etc,  p. 

Sexton, ."  276    - 

Easement:  Bassart  c.  Corbett, 399 

Phipps  0.  Johnson, 140 

Ejectment:  Chamberlln  e.  Donahno, -y^t^ 

Valentine  p.  Moloney gj^j^ 

Equity ;  Patterson  p.  Bloomer, i^i 

Quincy  p.  Baker,. 859,  8801 

Tatts  &  Colly  p.  Lamed 309  j 

The  Farmers'  Loan  and  Trust  Co.  »,  The         ' 
Walworth  County  Bank, 41' 

Equity  pleadings  and  practice :  Brown  et  a| 
trustees,  p.  Meeting  St,  Baptist  Society, . 

Anthony  i>.  Hutchins.. 

Daboll  and  others,  admr's,  c.  Field, 

Estoppel:  Boggs  p.  Clark, 

Burlen  p.lfliannon, 

Chapman  p.  Chapman  et  al >  •  ■  .  . 

Collins  e.  Case ^, 

Davidson  p.  Follett, aoo 

Govep.White 41  i 

Vilas  p.  Mason 2S7  ^ 

Evidence ;  Atlss  Bank  o.  Brownell 2yB  ' ' 

BtllB,  Smith 140  ■. 

Commonwealth  p.  James 14o  '1 

Couillard  p.  Johnson  et  al., S.'iH  . 

Dewey  p.  Goodenough, 403 

Grlfflih  e.  Ranney. ■,■ 1(U 

Hunt,  TiUinghaal  &,  Co.  p.  Reynolds, 4,^  ■ 


\ 
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Di^Mt  of  recent  Amnlcan  dedatons— (continned). 

ETidenm :  Lunon  n.  French  et  ftl 2 

Htkitin  c.  Pugh, 

HcEende,  Bdta'x,  v,  Eitler, S 

Oothout  e.  Leohey, 

OrUm  V.  Henry 

People  r.  Hft^ee 8 

People  t.  Bccwgina, 8 

People  V.  Taylor^ 

Ri^  e.  Webe  et  al., 2 

Smith  c.  Carter  et  «L 2 

Bmltb  •.  Wallace, 2 

BpatE  s.  Lyons,.. B 

Bistev.  BnggR, 4 

State  V.  GreeD^ 1 

Stnckaleger  0.  Smith, 2 

Sweatland  o.  Telegraph  Co. 

Terrell  f.  Town  of  Colebrook 1 

Thayer  v.  Thayer,. 4 

Ward  e.  Leitch, 4 

Excise  law :  The  Com'rs  ot  Ezdae  of  Orange 

Co.e.  Dougherty, 8 

ExecatlOD;  Cowan  e.  Ualnet  al.^ 2 

Shawo.  Davia,. 8 

Executor:  Castor  o.  Plenon, 

Execulora  and  adminlatrators ;    Johnston  o. 

Maples, Ul,  1 

EiecatOFB ;  Beale,  ci'rLe.  Osbonm  et  at, 4 

Executory  contract:  Woodle  v.  Whitney,... 

Exemption  law:  Bhaw  i.  Davla,    8 

False  impriBonmenl :  Hawley  v.  Butler  etal.,. 

Flxtnt«e:  Oapen  e.  Peckham, 1 

Northern  Central  R  R  Co.  «.  Canton  Co. 

of  Baltimore, 4 

Foreclosure:  Bostwick  v.  Btilea 1 

Foreign  courts :  Hoffinan  e.  Himinan, 2 

Foreign  judgment:  Iiow  v.  Museej, 1 

Forged  check :  Commercial  and  Farmers'  Na- 
tional Bank  e.  First  National  Bank i 

Fraud:  BnUock e.  NaiTot, 141,  1 

Fraud  or  deceit!  Tarloro-Bcoville, 1 

Fraud,  statutee  of :  Bbeehy  «.  Adarene, 1 

Fraudulent  conveyance:    Chase,  Herritt  & 

Blanchard  e.  Walters  et  ol 4 

Ward  e.  Wehman  et  al 2 

Fraudulent rapreeentationa:  Putney*.  Hardy,  1 

Gamisbmeat :  Chlsee.  Freeborn, 2 

Mllchell  «.  Shelton 1 

Ortone.  Noonan  et  al., 2 

Wot)d  e.  Wall, a 

Qnaranty:  Moslem.  Wafnl 4 

Wright  V.  Milwaukee  and  Bt.  Pant  Rail* 

way  Com^ny, 3 

Guardian  and  Ward :  Allen  v.  Hoppen,  guar- 
dian, and  another, 4 

Qunther  &  Canfield  v.  The  Bute,  use  of 

Booldhi 4 

Guardians:   Lord  e.  Hough, 8 

Good  wiU:  Bradford  v.  I%ckhameta1 4 

Habeas  corpus :  In  the  matter  of  Hamell, 4 

Highway :  Buchanan  c.  Curtis  et  al., 2 

Duniope.  Policy  et  al., 4 

Foeliay  •.  Town  of  Glen  Haren, 2 

OoodenouEh  e.  01^  of  Oshkosh, i 

Orton  •.  Harvey, 

Pond  B.  Town  of  Milfori, 1' 

8lat«  *.  Merrtt,_ 1 

Highways  and  Bridges :  Bagley  s.  Ludlow,  . .  1: 

Clark  s.  Corinth, 2i 

Butchineons.  Concord, 1: 

Morse  and  wife  *.  Richmond, ]: 

Homestead :  Estate  of  Delaney, 8 

Husband  and  wife :  Estate  of  Johnson e.  Estate 

of  Johnson, Si 

Pike  et  al.  B.  MllM : 

Pingree,  adm'r,  e.  Goodrich, 2i 

Rowe*.  Smith, i 

State  e.  Brlgge, 4 

Van  Metre  t>.  Wolf 8 


Digest  ot  recent  American  deddons— (continued), 
linpljed  warrant  of  title :   Woodruff  et  aL  o. 

Thome  etal 1 

Infants:  McCartre.  Carter, 1 

I((]nnction:  Bradford  e.  Peckham  and  others,  4 

Gentele.  Amand, 

Rogers  c,  Hatsball : 

Injunction  bond :  Fowler  et  al.  n.  Filsbee, S 

Innkeeper:  Read  e.  Amidon, 2 

Walltage,  PotteTj. 1 

Instruction :  Gray  e.  Be&n, 8 

Maine  Bon'T.  Co.  t>.  Boston  T.  Co. 8 

Insurance :  Albnan,  Miller  ft  Co.  e.  The  Phm- 

nix  Insurance  Co., 8 

Aurora  Fire  Insurance  Ca  e.  Eddy, 1 

Harris  e.  Gaapee  H.  uid  F.  Insurance  Com- 
pany etal., 2 

Harris  o.  Phcenlx  Insurance  Company,. . .  1 
Hathom  et  al.  n.  Qennania  Insurance  Co.,  2 
Kelsey  e.  UnlTersal  Life  Insurance  Co., . .  1 
Ledyard  e.  Hartford  Fire  Insnmnce  Co.,.  2 
Maryland  Fire  Insui«noe  Co.  e.  Whiteford 

etal 4 

May  et  aL  «.  Buck^eUntusl  Ins.  Co., 2 

Mowry  c.  Home  Innirsoce  Company,  416,  4 
Provident  Life  Ins.  Co.  of  Chicago  v.  Fen- 
nel],   1 

Tuckermau  e.  Home  Insurance  Company,  4 
Insurance  company :  Knorr  v.  The  Home  Ins. 

Co.  of  New  York,. 2 

Interest:  Btrong  b.  Deane,  ex's,  etc, 8 

Interpleader :  <Wy  et  al.  o.  Potter  et  al., 8 

Intoxicating  liquor :  Aiken  «.  Blaisdell 2 

The  Btate  ■.  Freeman, 8 

Joinder  of  parties :  Samaels  et  al.  c.  Blanchard 

etal, 2 

Jolnt^tock  associations :  Crater  v.  Blnlnger,. .  1 

Judge:  Libbye.  Rosekrans, 2 

Jut^ment:  Folger  e.  Columbian  Insurance 

Company., I 

Haosohild  e.  Stafford, 8 

Lihby  e.  Romkrane  et  al., 2 

Patndge  &  Co.  c.  Harrow  et  aL, 

Quincy  e.  Porter, 8 

Shaw  e.  Davis, 8 

State  Savings  Institution  e.  Nelson 1 

Judgment  lien:  Hoy  c.  Allen  et  aL, 8 

Judk^  power :  Parrot  e.  Knickerbocker  Ice 

Co 41, 

Judicial  sale :  Wolf  f.  Van  Metre  et  al 3 

Jurisdiction:  De  Witt*.  Buchanan, li 

State  e.  Blocom, 4 

Juror:  Bcotte.  Moore  etal 2< 

Jurors :  Gmvoa  v.  Gans, 2' 

Jury.Mavft  Elam, 8 

People  V.  Scoggins, 8' 

Justices'  court:  Bmltb  et  al.  e.  Stringham,, ...  2' 
Land  damage :  Snyder  et  al.  c.  Western  Union 

R.R  Co.,.  2' 

Qrosrener  e.  Henry, 8 

Larceny;  Commonwealth  e.  Beny, 1 

Lease:  Chapman e.  Kiiby, 142,  1^ 

Orton  e.  Noonan  ft  McNab, 2' 

Reade  Tuttle II 

Legacy  datdes :  Qoddard  v.  Goddard 4 

Ufel:  Wilson  e.  Noonan 

License:  Merrick  f.  Plumiey, !■ 

Lhnitations,  statute  of :  Baaeett  e.  Bassett, S: 

Bruyn  et  aL  D.  Comslock, 41 

Parsons  e.  Cary 4 

Lis  pendens :  Norton  o.  Birge, 182,  li 

Malidoua  prosecution :  Smith  «,  Howard,. ... 
Mandamus:  Phelan  et  al.  e.  Board  of  Educa- 
tion of  Fond  du  Lac, S' 

People  e.  Ottawa, 1 

Uarriage :  Van  Tuyl  r.  Van  Tuyl, 8 

Married  women :  Boos  0.  Gcmber, 2' 

Dubois  II.  Jackson ■  ■  -   1' 

FuUero.Adam ■    ' 


jyigeiX  or  recent  American  decUons— fccmtlnued). 
Master  and  Berrant :  Campbell  e.  ClQr  of  ProT- 

idence, 417 

GUmartln  b.  Mayor,  etc,  of  New  York,. .  376 

Measure  of  damages :  Wead  n.  Larkin, 148 

Mechanics'  lien  law  of  1863 :  Worden  v.  Ham- 
mond,   876 

Memorandum:  Pumey  «.  Andrue, SOO 

State  ft.  Bacon, 300 

mil  and  mill  privilegen :  Brace  v.  Tale, 140 

Drake  c.  Hamilton  Woolen  Co 140 

Mill  owners :  Samuels  et  al.  v.  Blanchard  et  al.  278 
Mknomer :  First  National  Bank  of  Baltimore 

e.  Jaggerg, 49ft 

MiU  site ;  Curtis  v.  SmiUi, 188 

Mortgage:  Barney  u.M^™  etal 437 

Douglasi  et  al.  c.  Bisbop, 816 

Faylere.  Bboeta, 816 

Kent  0.  Lasley, 278 

Eetchum  v.  Crippcn, 876 

McHeniyt).  Cooper  etal 816 

Morgan  n.  Hammett, 42 

Parmenterc.  Walker  etal 240 

Pierce  «.  The  Milwaukee  and  St.  Paul 

BaUwayCo., 378 

Polk  0.  ReynoldB 408,407 

Richmond  et  aL,  ex'rs,  e.  Hughes, 240 

Municipal  CorporatiooB :  Dlvely  e.  The  Hty  of 

Cedar  Falls, 816,  817 

East  Broadway,  etc..  Railroad  Company  r . 

Mayor,  elc.,'of  New  York, 377 

PiOtin  e.  McNair. 498 

Pullman  n.The  Mayor,  etc.,  of  New  York,  104 
State  ei  rel.  Hasbrouck  o.  City  of  Milwau- 
kee  378 

National  banks :  Bagnall  v.  the  State,  278 

Navigable  rivera ;  Volka  v.  Eldred 43 

NaTigation:  The  Milwaokee  Gea  Light  Co.  s. 

The  schooner  "  Oamccock," 43 

Negligence:  Baltimore  and  Ohio  Railroad  Co. 

e.  Stale,  ose  of  Fryer, «7 

Detroit  and  Milwaukee  Railroad  Co.  e. 

Curtis  and  Wife, 48 

Eavan^h  c.  Citf  of  JanesTille. 379 

Langbon.  adroinistrntor,  D,  Milwaukee  uid 

Pr^rie  du  Chien  Railroad  Co., 4SS 

O'Donnell «.  All^any  Valley  Railroad  Co.,    42 
Schmidt  D.  The  Milwaukee  and  St.  Paul 

Railway  Co. 48 

Wood  o.  LuBoomb, 43 

New  trials:  Burdick  «.  Weeden 240 

Campbell  o.  City  of  Providence, 47 

Dodge  B.  New  York  and    WashingtOD 

Steamship  tto.,  8  Abb 33 

Eaton  e.  School  District  No.  8, 48 

Hurtertc.  Wetaes 38,87 

Lalor  t.  Scanlon, 148 

Maine  Boys  T.  Co.  e,  Boston  T.  Co., 877 

Morgan  ».  Higgina 877 

Mowry  o.  Home  Inaurance  Co., 47 

New  York  (city  of ) :  Maeteison  v.  Hoyl  et  al.,  898 
Nonsuit :  Hay  et  al,  e.  Buckeye  Mutual  Ins. 

Co., 270 

Note :  Graves  «.  Gana  et  al., 270 

Notes  and  Bills :  Bonheimer  Bros.  e.  Hart, ...  817 
McDonald   n.  The   Muscatine   National 

Bank 817 

Notice :  Wlckes  o.  Lake  et  al, 379 

Notice  of  Action :  Kellogg  o.  Fancber, 48 

Nuisance;  Bradley  et  al.  r.  People, 493 

Officers:  Hawleyo.  ButieretaC 81 

Partner^ip :  Ayer  et  aL  e.  Ayer SOO 

BUIiugsley  B.  Dawson 817 

Clark  e.  Bininger 38 

Freese  e.  Ideson,  adm'r 143 

Joint  Owners:  Iliff  e.  Brarill 28 

Morgan  et  al.  v.  Skidmore,  ex'r, 277 

Smiuir.  Andrews  et  al., 143 

The  American  Bank  Note  Co.  t>.  Edaoit, .  493 


IHgest  of  receat  Ameitean  deddons— (continued). 

Joint  Ownen:  Thomas  e.  Qieen, 497 

Woodo.  Beatb 43 

Psymeni— in  gold :  Mahoney  e.  Stewart,. ...     48 

Payment  of  Debt:  Martin  b.  Quinn 877 

Perpetual  Motion :  Kendall  et  al.  v.  Wilaon,  .   301 

Pleading:  Qrayn.Bean 817 

Stuckslager  b.  Smith, 817 

Pleading  and  Practice:  Oakman  «.  C^ty  bi- 

surance  Co., 417 

Dunnell  et  aL  t.  Municipal  Court  of  Provi- 
dence, . . : 240 

In  the  matter  of  Daniel  Esten  for  certio- 
rari; Weldon  B.  Wood, 240 

Irons  and  Wife  b.  Field  and  Wife, 240 

Mitchell  I.  Wilson 418 

Pledge :  McNeil  b.  Tenth  National  Bank  in  the 

city  of  New  York, 219 

WoodworUi  B.  Morris 498,494 

Poor  Debtor's  Oath :  Jordan,  Marsh  &  Co.  o. 

Aldrich  et  al 340 

Practice:  Billings  e.  Carver, 104 

Bishop  B.  Pardee, 143 

Cuffe-Dorland 897 

Chase,  Merritt  A,   Blanchard  e.  Wallers 

et  al 487 

Dunn's  appeal  from  Probate, 183 

Drake  e.  Goodridge 104 

Libby  e.  Rosekrans, 277 

Mole  e.  C.  A  N.  W.  R  R. 817 

Moore  B.  The  District  Township  of  Union,  487 
Schaflher  e.  The  Second  Avenue  R  R. 

Co., 897,  898 

Skinner  I.  Watson, 188 

Spiker  o.  Nyd^ger, 407 

Smith  V.  Cooke 497 

BudlowB.  Knoi 878 

Woodruff  u.  Bacon, 18S 

Principal    and  Sure^:    Douglass   et  al.   t. 

Bishop, 817 

Fowler  o.  Pierce, 148 

Greenwood  o.  Spring  et  aL, 81 

Hunt  e.  PosUewait, 487 

Lawrence  ti.  Montgimteiy, 877 

Leee.  Flgg, 877 

Mecham  B.  McKay, «7T 

Roberts  B.  Case 817 

Obemdoff,  trustee, «.  Union  Bank  of  Bal- 
timore,  497,  498 

Probate  Account :  Sherman  «.  Chase 240 

Probate  Appeal :  Sherman  b.  Chase, 240 

Probate  Judge :  Estate  of  White 877,  878 

Promissory  note :  Clarke  e.  Dederick, 498 

People's  Bank  of  Baltimore  «.  Brooke,  . .  498 

Brayton  B.  Rockwell, SOI 

Caulkins  b.  Fry 183 

Clark  B.  Dederick 498 

Harrison  b.  Bailey 140 

Lamb,  adm'r,  e.  Matthews, SOI 

Norton  B.  Hall Ml 

Wright,  adm'r,  B.  Austin 498 

Provost  Marshals ;  Hawley  o.  Butler,  et  al. . .    83 
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Auction:  GillUt «.  Gdliat, 

21« 

488 

Hanchett  v.  Bassett, 

Leach  o.  Francis  et  al., 
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Great  Western  Railway  Co.  e.  Button,  ...     62 
Heugh  c.  The  London  and  Northwestern 

Railway  Co. 489 
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Roberts  «.  The  Bary  Improvement  Com- 

miarioners, SB 

Taylor  c.  Chester, 63 
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Re  Merchants' Co.,  Heritage  case S31 

Bimpson's  case, 489 

Copyhold :  Regina  e.  Ouland, 531 

Copyright:  Cox  p.  The  Land  and  Water  Jour- 
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Costs:  Bowyer  n.  Grlffln 440 

Covenant:  Baiiyti.  DeCrespigny, 63 

The  Leather  aoth  Co SI6 

Thomas  E.  Hayward, 68 

Damages :  Burrows  t.  The  March  Oas  and  Coke 

Co. 440 

Collins  e.  The  Middle   Lerel   Commis- 

woners 63 

Engell  t>-  Filch, 63 

Godwin  ti.  Fnncis, 521 

Prehn  •.  The  Royal  Bank  of  Lirerpoot,. .  440 
Debenture :  Fnmees  c.  Caterham  Railway  Co.. .  440 
In  re  Panama,  New  Zealand  &  Australia 

B^MaU  Co *M 

Derise;  Bastwood  t>.  Arison, 63 

Divorce :  Kelly  o.  Kelly, 216 

Evidence:  Abrej  «.  Crux 317 

In  re  R 'sTrasta, 441 

Stowed.  Quemer, 621 

Woodwari  v.  Buchanan, 440 

Kxeculor;  Vane  o.  Rigden Ml 

ITshery :  The  Mayor,  Aldermen  and  Citizens  of 

Carlisle  e.  Graham, 68 

Fixtures :  tlimie  u.  Wood 64 

Lorgboitom  o,  Beny, 317 

Foi^ry ;  Regina  v.  Hitson 317 

Frauds,  Statute  of:  Honey  V.  Graham, 441 

Freight :  Duthic  e.  Hilton, 64 

Guarantee :  Coles  e.  Pack, 441 

Husband  and  Wife :  Croiton  e.  May, 441 

Indictment ;  K^ina  v.  Parlier, 441 

Infont :  Rowe  v,  Uopwood, 64 

Ryder  t.  Wombwell 64 

Tne  Constantinople  and  Alexandre  Hotels 

Co.  ex  parte  Ebbetts, 441 

Ipjunction :  Attaraey-Oenerol  e.  Corporation 

ofHali&x, 441 

The  London  and  Northwestern  Rail.  Co. 

9.  Gamelt 217 

The  North  Staffordshire  Bail.  Co.  e.  Tun- 
stall  Local  Board, 441 

InteiTogalories :  The  Derby  Commercial  Bank 

(.limited)  0.  Lumsden, 441 
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landlord  and  Tenant:  Henderson  n.  Squire,. .    64 

Mule  p.  Garrett, 633 

lAnd  Clauses,  Consolidation  act :  Be  Jones's 

Trust  Estate 454 

Larceny :  Regina  n.  McGrath 317 

Leasee  and  Sales  of  Settled  Estates .-  In  re  Shep- 

beard'B  Settled  Estate 404 

Libel :  Cox  e.  Lee, 64 

.  Dawkinsfl.  Paulet, 404 

Lawless  o.  The  Anglo-BgypUan  Cotton  & 

Oil  Co., 04 

SpUl  0.  Maule, 04 

Wason  t.  Walter 64 

Limitation  of  action :  Harris  v.  Qulne, 88 

Lira  itallons.  Statute  of:  Pardo«.  Bingham,...  464 

Malicious  Prosecation  :  Brooks  v.  Blsbi 217 

Mandamus :  R  n.  Mayor,  etc.,  of  Monmouth, 

and  R.  c.  Mayor,  etc,  of  Bolton, 404 

Marino  Insurance:  Barber  «.  Fleming, 217 

Corrie  &  Co.  v.  The  Bombay  Native  Ins, 

Co 454 

North  of  Elngland   Iron   Steamship   Ins. 

Assoc  V.  Annstrom;, 404 

Marriage  Articles:  In  reBrookman'a  Tnist,...  454 

Marriage  Settlement:  Carter  V.Carter 632 

Dickinson  0,  Dilwyn, 032 

Mining  Lease :  Wbeatley  e.  The  Westminster 

Brymbo  Coal  and  Coke  Company  (llm.),  400 
HM:llgence :  Fordham  v.  The  London,  Brighton 

£  maOk  Coast  Rail.  Co. 84 

Georges.  Skivbigtou, S17 

Siner  r.  The  Great  Western  Ridlway  Co.,    88 
Smith  e.  The  London  and  Southwestern 

Rail.  Co. 455 

Welfare  v.  The  London,  Brighton  and 

South  Coast  Rail.  Co 83 

Partition ;  Elvans  v.  Bagsbaw, 400 

Patent:  In  re  Horscley  &  Knighton's  Patent,.  400 

Grifflnc.  Brady, 455 

Payment :  Hopkins  e.  Ware, 84 

Pleading  :Cummings«.  Heard 317,  318 

Principal  and  Surety :  Guardians  of  the  Mailing 

Union  c.  Graham 455 

Priority:  Stuart  t.  Cockrell, . 460 

Privil^ed  Communication :  Rosa  e.  Glbbs,  . .  218 

Qibbar.  Ross, 218 

Probate;  In  the  goods  of  Frsser, 465 

Sale  of  Goods:  Mody  e.Qregson, 84 

Security  (or  Costs :  Beach  o.  Sleddon 455 

Blander  of  Title :  St«wan  o.  Voung 4M 

Specific  Performance:  Wilson  «.  The  FnmeM 

Ball.  Co., 318 

Stamp  Duty:   Boullon  e.  The  Commissioners 

of  Iidand  Revenue 450 

Trustees  of  the  Royal  Liver  Friendly  Society 

e.TlieCommiBsloners  of  Inland  Revenue,  456 

Staying  Proceedings :  Greech  v.  Oram, 456 

In  re  The  New  Zealand  Banking  Corpora- 
lion 406 

Support  of  Boil :  Popplewell  e.  Hodkinson, ...     S4 
Telegrajihs ;  PlayfoKl  o.  The  United  Kingdom 

Telegraph  Co. 84 

Trade  Hark:  Bradbury  a.  Breeton 218 

Hudson  e.  Osborne 318 

Wheeler  &  Wilson  Manufacturing  Co.  e. 

Shakespeare 218 

VoluntaiT  Settlement:  Freeman  e.  Pope, 406 

Water  Courses:   Saxby  e.  The  Manchester, 

Bbeffleld  and  Lincolnshire  Rail  Co. 84 

Will:  Cropton  e.  Davis, 84 

Grant «.  Qrnnt, 456 

In  re  Powell's  trusts, 456 

In  the  goods  of  Duggtns, 456 

Martin  o.  Lavcrton, 456 

Winding  Up :  In  re^Bamed's  Banking  Co.,  For- 

wood's  claim, 450 

In  re  Joint  Stock  Discount  Co.,  ex  parte 
The  Warrant  Discount  Co., 457 
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In  re  tbe  HDmt>er  Iron  Works  &  Siilp- 
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Co. 407 

The  United  Ports  and  General  Insurance 

Co. 407 

Du^  of  Carriers,  as  to  providing  rood  wortfav 
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Eminent  English  Judges,  sketches 445 

Een;  on, 446 

Emplojers  and  persons  employed,  revised  statutes 

amended  relative  to 224 

England,  legal  reform  in, 600 

English  bar  at  home  and  abroad, 281 
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Epigrams,  a  chapter  of, 829 
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Midland  Railway  Company, ,818 
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leneral  Jaws  of  New  York.    (See  New  York  Sta> 

utca  at  large.) 
leneral  t«rm  abstract — deci^ons : 

Action:  Bairds.  Qillett 2: 

Action  on  lost  Instrument ;  Gray's  administra- 
tors e.  Gray Z 

Agreement:  Stoddard  «.  Whiting I; 

Arson:  People  d.  McGarry, 2' 

Assault  and  battery:  Smith  e,  Flngar, li 

Assessing  real  estate  of  Railroads;  People  ex 
rel.  Ihinldrk  and  Predonia  Street  R.  R.  Co.  e. 
Cassity  et  aL  assessors  of  the  town  of  Dun- 
kirk,   11 

Aascssment  and  Taxation:  Peopleex rel. Roch- 
ester Savings  Bank  «.  Board  of  Assessors  of 

cl^  of  Bodiester, S" 

Assessments:  People  ex  ret,  Averell  et  al.  e. 

Mattheson  et  al 1! 

Banking:  Juliond,  executor,  «  Wataon.  im- 
pleaded, etc., ll 

Boundaries ;  Hovey  e.  Harris, 1) 

Breach  of  Promise  to  Marry:   McMurray  e. 

McManus, II 

Canal  Officers:  Hicks*. Dom H 

Certiorari,  to  review  proceedings  of  Canal  Ap- 
praisers: People  V.  Carrington, II 

Cbattel  Mortgage :  Best  o.  Staples II 

HuegansB.  Frayer, II 

Nicliolso.  Mead, 278,  2' 

Constitutional  Law :  People  ei  rel.  Tlie  Sche- 
(        nectady  Astronomical  Observatory  e.  Allen, 

comptroller, li 

CoDstructive   Notice:    Boyce  v.    Flint   and 

another .' 2t 

Contract :  Bockman  e.  Jcaks, li 

Lettwick  e.  Carter,  impleaded,  etc, ii 

Paige  V.  aough, II 

Stewart  c.  Oibbs, II 

Van  Uovenbui^h  s.  Lindsay, li 
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C(»itract  by  Parol : o. , 8' 

Conversion:  ^>oar  t.  Jordan, It 

Conversion  of  Property  between  tenants  in 

common :  Chammon  c.  Lusk 2' 

Division  Pence :  Erom  v.  Eirkendall, 2! 

Potter  V.  DanforUi, 2i 

Evidence:  Ferris*.  Sutliff, 3! 

Sharpe  o.  Freeman  et  al., 2i 

False  Imprisonment :  Beckwith  «.  Lawson...     II 
Forged  Paper :  Whitney  v.  National  Bank  of 

Potsdam 1! 

Fraud :  Foot  et  al.  t>.  Jones, 1! 

Hearsay  Evidence :  Sratz  e.  Lyon, II 

Husband  and  Wife  :  Hait  r.  Yoiui II 

Injunction:  Hull  et  al.  e.  Dimmicket  al.,.-..  II 
Insurance :  Acer  o.  The  Merchants  Insurance 

Co.ofHartford    2' 

McLean  et  al.  e.  The  Republic  Fire  Insur- 
ance Co., li 

Nortbrup,  administrator,  «.  The  English 

Passenger  Assurance  Co., 21 

Sands,  receiver,  n.  Burt's  executors li 

Strong  e.  North  American  Insurance  Co.,  !• 
Wood  e.  The  NortUwestem  Insurance  Co.,  3! 
Irregularities  in  the  Jury  room:  ShaOiier  e. 

Second  avenue  Railroad  Co. It 

Joinder  of  Causes  of  Action :  Record  t.  Keith, 

Joror:  Briant  e.  Trimmer, 2 

Liability  of  Stockholdos:  Aspinwalle.  Ramsey 

etal., 1 

Libel ;  Sunderlin  and  ano.  «.  Bradstreet  et  al.,  2 
Mandamus:  People  ex  rel.  Dean  v.  Oyer  and 

Terminer  of  Yates  county, 238,  2 

Nonsuit:  Philips  b.  Wilpers, 1 

Notice  of   Protest  through  the  poet  office. 

Harden  p.  Boyce 11 

Office  of  Evidence  :  Buckler  e.  Chase, 21 

Parol  Agreement :  Squire  c,  Norrls, 1' 

Partners :  Bainsford  v.  Boinsford, 2' 

Partnership  Property :  American  Bank  Note 

Co.o.  Edson, II 

Practice :  Hough  u.  Blower II 

Bishop  c.  Ferguson, li 

Promissory  Notes :  Johnson  o.  Brown 3 

Saxlon  s.  Dodge  et  al., 2 

Voorhies  •.  McCarroll, 1: 

Bailroad ;  Matter  of  the  Albany  and  Susqne- 

hannab  liailroad  Co.  t.  HcCloekey l; 

Matter  of  the  Rondout  and  Osw^o  Bail- 
road  Co.  r.  Fields, 11 

Phelan  ahd  another  o.  Albany  and  Susque- 
hanna Bailroad  Co^ i; 

Receipt  in  Full :  Gray  p.  Burton 11 

Becovery  of  Possession  of  Personal  Property : 

Merrill  e.  Patterson ife,  II 

Sale  of  land:  Murdock  c.  Gilchrist, 11 

Slander:  Johnsons.  Brown, 2' 

Smith  0.  Cook II 

Statute  of  Dissolution :  Sands,  recover,  o.  Burt's 

executors, IS 

Submission  withont  Action  :  Williams  et  al.  e. 

ClU  of  Rochester  el  si 266,  H 

Supervisors:  People,  ex  rel.  Peak,i>.  Supervis- 
ors of  Columbia  county II 

Taxes:  Cruger  o.  Dougherty, It 

Tenants  in  Common  :  Foster  e.  Magee 2) 

Tenants  in  Common  of  Crops :  Annstrong  o. 

Bicknell, ST, 

Transfers  of  stock:  Interpleader,  Cady  and 
others  e.  Potter  and  the  executora  of 

ColbaBeed   IS 

Water  Bights :  Hall  and  another  e.  Augsbuiy  et 

al. 2'. 

Will:  Sharp  &  Dimmick,  Trustees,  etc,  e. 

Dimmick, 162,  1( 

Tony  o.  Terry H 
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Oold  or  BilTercoiii :  agreement  to  yny  debts  Id,  . .  149 
GiuxdiAua :  act  to  enable  to  obtain   property  in 
this   Slate  belonging    to  their   -ward* 
Teuding  in  other  states  or  territories  of 
the  Umted  States, 244 
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High  coon  at  Totira. 362 
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Husband  and  wife,  as  witnesses  for  and  against 
each  other, 345 
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Insurance,  suicide  and  intemperance  in 98 
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legiBlalion, IM.  131,  170,  2 

JndiclBTy  committee,  David  Dudley  Held  before 


the,.. 


Judiciary  election, 4 

Jurisdiction,  conflict  of, 2< 

Jurors,  the  dlsquallfl cation  of,  in  criminal  cases,. .  8: 
Justice,  adminlstiatJon  of, 

ministry  of, 21 

Justices  of  supreme  court,  appointment  of, 4 

eeeeions,  provision  for  flUmg  vacancies  in  office 

of 3 

Justifying  bail 2 


Lands,  when  do  taxes  become  a  lien  on S 

Law  and  lawyer*  in  literature ; 

a  croBs-examinatioa  in  chiet; 8 

a  chapter  of  epigrams,  '     820-S 

advantage  of  iinpecup<'>      "  '^ 8 

Barham  Lawyers,  wf  '/g-  to, 3 

cnriouB  imaginary  triiL  ....'. 381,  3 

epitaphs '       :or>    '• 254,  8 

"Jacke  of  Dover,"  .  mc  ■      4 

Justifying  bwil,'/. .  w 3 

Legal  songs  ani  ^l'■4e■q'  .  for  repiuriwmic  song;  a 
case  of  f  >>o.  ways,  Btrert  Antic— the 
lawj.^F  -^nsandviljilai^er;"  the 

lawyef'     1  o  pruvide  for  ti  hundred  years 
h«ice)'    iia  against  the  sts'-unday  traveling,  3 

monody  on    To   authorize  "^l^hent 8 

of  a  lawyei'    r  names, r>>*j- ■ 4 

on  a  briefless'  i  provide  for  relief  fro^^^'  ■  ■  -  8 
on  the  law  of  i.  <  assessments  and  taxatioN '  ■  ■  8 
on  the  statute  h  -^M  divided  by  the  r".  egro 

supporting  a  sun-dtai,. .  8 

Pickwickian  quarrels, 8 

Pictures  of  the  French, S 

Precedent  for  a  bill  of  costs, 3 

Proposed  inscription  for  the  Inner  Temple 
Gate,  London,.  " 


Aristophanes,  . . 
B.  N.  "  An  ode  1 

Baraton, 

Baxter, 


L^;al  songs  and  bnriesques— (conUmied). 

Quotations,  from  Beaumont  and  Fleldier,. ...       9 

Bishop  Coliyer, 478 

BishopHall, 437      ., 

Bishop  Bherlock 811 

Blackstone, 891 

Boileau, 90,473 

Brooke 888 

Bulwer,  208        i 

Burke,  78        1 

Barton,  John  Hill, GO       J 

Batler, 70       I 

Cervantes 287        I 

Chatterlon 287        I 

Chaucer, 8         I 

Churcbill 18«         \ 

Coleridge 387,  438         J 

Congreve 92         | 

Cooper, 187 

Cosin 306 

Cowper,  806 

Ciabbe, 173 

Daniel,  888 

Davenantf. 386 

De  Bury,  tUchard, 172 

■    De  Foe 178 

Dekker, 388 

De  Tocqueville 436 

IMckena, 407 

Donne, 267 

Earle 288 

EariofOrreiy 882  f 

Edward  Moore 854        i 

Emerson, 471 

Everett,  Edward, 126 

Farquhar, 93 

Fielding 126 

Francis  Quarles 207 

Puller,  Thomas 73 

Furctiere,  on  s    tatule  of  Justice  removed 

into  the  marik  i,  place 880 

OoldsnJth, .     73        . 

Gray 188        I 

I  Greene 49        J 

Gulllwune  des  Aulela 880 

Rwe,  802 

InHng,  887 

Johnson 78     ,■ 

Jonson, 35,  388      J 

John  Stephens, 8S4 

Joshua  Sylvester, 864 

Juvenal 853 

Enowles, 136 

Lady  Dufferin «5 

LaFontame, 289 

Lever 127 

Ltadsay, 833 

Lord  NeavesL  830 

Lyndsay,  "  Giovanni  In  London,"  "  The 

Gentleman  in  Black," 309 

MandevHle, 478 

Martial 851       y: 

Masslnger, 35 

Mlddleton BSfl        1 

Moliere, S(:|   «   1 

Montaigne, 8?    )  B 

More 17*    (  f 

Mrs.  Osgood 61.1    i  ■ 

Ni4>oleon, 4?- 

Pepys, ^     V 

Petronius  arbiter, 411.'C 

Pope ^   .«       , 

Puckle, t    i     J 

Quevedo i    ^    [ 

Kabclaia, r     js     ' 

Bacine, I    141 

Kche, ■ ?     I 

Eobert  Crowley, 61    • 

Rogers, 1 


^gai  songs  and  bnrleaquea — (continued). 

QaotaUoDB,  from  Ruggle :  "  Micbaeloiaa  term," 
Bycli, 


Belden 

SeweU , 

Bbell^, 

Sheridan, 

Bhiriey, , 

Sidnej, 

8miU^  Junea, . . 

Smollet, 

Southey, , 

Bteme, 

Stevens, 

Swift, 

Taylor, 

Terenw, 

Thackeray, 

T<:m  Moore,.... 
Webster,. , 


Wycheriy,  . 
"Staltifera: 


Staltifera  Navis," See 

The  consequences  of  the  fall, 8S0 

The  *■  Lawyer's  Prayer," 891 

Law  of  arrest  without  warrant, S8,  86,  140 

Law  of  libel, 830 

Law  of  review  In  criminal  cases 83 

Law,  antiqaiUea  of  the 247 

Law  Journal,  close  of  first  volume, 010 

Law  school,  Columbia  college, 419 

Law  BtudeatB,  an  address  to, 16$,  190 

Law  Studies,  Warren's, 28S 

LawH  of  New  York  (see  New  Yoi*  SUtutea  at 

Laws,  United  States,  revision  o( 841 

Lawyers  advice  to  vonog, 880 

In  council, 219 

in  the  New  Hampshire  Legislature, 237 

Legal  ethics  and  the  New  York  Times, 65 

Legal  news, 16,  88,  SB,    j,  96,  116,  138,  160,  202 

228,  244,  2i^,  283,  303,  333,  343,  VIS 
SSI,  39»,  420.-443,  462,  4S8,  500,  033 


Legal  tenifer  act,  decision  of  U.  S.  supre.  ^  court 

I>ega1  tender  dedsion,. . 


Life  insurance,  suicide  and  intemperance  in, 

the  war  on, 847 

Lines:  Inscribed  on  a  print  at  Westminster  Hall,.  368 

Lockwood,  Ruflis  A., 465 

Lunot^,  iheBoman  lawof^ 68 


Maine  Supreme  Court,  digest  of  decisions  in, 89 

Harried  women,  liability  of,  as  sureties, 335 

McParland  case,  lessons  of  the 886,474 

Massachusetts  supreme  court,  digest  of  decisions 

Method  and  ol^ecta  of  law  reai^ng, 336 

Military  fines,  imprisonment  for  non-payment  of,,  283 

Ministry  of  ioatice, 8B8 

Moral  Bianding  of  the  legal  profession, 10 

Jlr.O'ConOr  and  the  New  York  code, 803,845 

girder  and  inaani^, 881 


National  banks  and  the  usury  law, . 

National  bank  sluires,  taxing, 

New  Hampshire  Judze  of  the  oldeu  ti ,. . . . 

'.  New  Hampshire  legiSature,  scareitv  of  lawyeri 
V  ^ew  Hampshire  Supreme  Court,  digest  of  di 
Jf   ions  In, . . 


,  News,  legal,  16,  38,  50,  78,  96.  118, 188,  160.  303,  333 

344,  3<3,  368,  303, 838, 348,  363,  381,  S99, 430,  443, 463 

483,  500,  623 

New  supreme  court  bills, 73 

New  trial,  application  of  Robert  D.  Bogart  for,  . .  189 

New  York  code,  Mr.  O'Couor  and  the, 803 

New  York  common  pleas,  act  providing  for  the 

election  of  judges  of, 264 

New  York  Law  uistitule,  election  of  offlceis, ....  899 

New  York  penal  code, 175 

New  York  Stale  decisions, 378 

New  York  State  supreme  court,  digest  of  recent 

decisions  in 20,81,103,214,375,378,896,  403 

New  York  statutes  st  Isrge  : 

Chap.  8 :  Prescribing  the  jurisdiction  of  courts 
of  ses^ns,  and  to  provide  for  filling  vacan- 
cies in  the  office  of  Justices  of  sessions, 824 

Chap.  10 :  In  relation  to  employers  and  per- 
sons employed,  and  to  amend  subdivision 
six  of  section  eight,  of  title  six,  chapter  one, 

part  four  of  the  revised  statutes, 224 

Chap.  SO:  To  amend  an  act  entitled  "  An  oct 
in  relation  to  the  surrogate  of  the  coun^  of 
Wyoming  and  for  other  purposes,"  paued 
April  eighteenth,  eighteen  hundred  and  forty- 
three,  and  to  declare  said  act  a  general  act,.  334 
Chap.  33 :  To  provide  for  a  reviBion  of  the 

sUUites  of  the  state  of  New  York 334 

Chap.  37 :  To  amend  an  act  entitled  "  An  act 
to  provide  for  the  sale  and  conveyance  of 
any  interest  in  real  estate  belonging  to 
lunstjcs,"  passed  April  thirtieth,  eighteen 

hundred  and  sixty-four, 384 

Chap.  38 :  To  amend  an  act  entitled  "  An  act 
to  amend  title  sixteen,  chapter  eight,  port 
three  of  the  revised  statutes,  relative  to 
proceedings  for  tlie  drainage  of  swamps, 
marshes  and  other  low  or  wet  lands,  and  for 


Cbap.  47 :  To  amend  chapter  fifty-seven  of  the 
laws  of  eighteen  hundred  and  sixty,  entitled 
"  An  act  conferring  additional  powers  and 
duties  on  courts  of  specisl  eessious  in  the 
county  of  Monroe,"  passed  March  third, 
eighteen  hundred  and  sixty, 400 

Chap.  48 :  To  amend  the  act  entitled  "  An  act 
in  relation  to  preferred  causes  in  the  su- 
preme court  and  court  of  appeals,"  passed 
April  fifth,  eighteen  hundred  and  sixty 284 

Chap.  59 :  To  enable  non-resident  guardians 
to  obtain  proper!  *n  this  slate  belonging  to 
their  wards  r  ■  if  in  other  states  or  terri- 
loriesof    he         -,,       tales, 344 

C^ap.  60 :  ttela.    ^      documentary  evidence,  244 

Chap.  68:  T-,ir^,,    '^e  powers  of  super- 

.  244 


ChBp.T4:  Ii^.  7.,..,..  1*^'  co-ds  of  surro- 
gates'coutie'-viDdicav' *" 

Chap.  78:  T.  ' act  ;d  "  An  net 

requiring  »- rf^riminay"  j  **,.  *'"?  <*«*''» 
by  wrongful  bill  of  COSES, .-..:?  ''.'  PfSsed 
December  thioeter  Ball :  lines  »■  mured  and 
forty-seven,  ,  the  State  to  reli.  .    ■  ■  ■ '  -.'.-.i  '** 

Chsp.  86 :  Tmg  ■  '"*"  <*'  ^hi^ 
i^iiHtXon  of  aoiicfk^ '.'.'.'.'.'.'.?  ^^^  court  of 
^Ication  of  the  court  of  art  <»"«  oi  ^'^■ 
i-Jiafler  and  vendor  ojX  -i  coun^  of  New 
York, ....  : 264 

Chap.  03 :  To  amend  an  act  entitled  "  An  act 
to  secure  to  creditors  a  just  division  of  the 
estates  of  debtors  who  convev  to  assigneea 
for  the  benefit  of  creditera,  passed  April 
Ihirteenth.eighteenhundredandaixty, 804 

Chap.  134;  T<  amend  an  act  entitled ''Anoct 
to  provide  fer  the  formation  of  societies  for 
the  prevention  of  hoise  stdaling,"  passed , 
April  twenty-second,  ei^teen  hundred  •>»*_ 
rixry-two, ""^ 


New  York  BtatxiWa  at  lai^e— (continued). 

Chap.  135 :  Amending  section  one  hundred 
and  three  of  article  five  of  title  one  of 
cliaptcr  sixteen  of  the  first  part  of  tbe  revised 
Btatutca, "  relative  to  highwajB  and  bridges,''  804 

Chap.  101 :  To  reeulate  proceedingH  a^inst 
corporationa  by  injunction  and  otherwise,.,  W8 

Chap.  163 :  To  amend  the  act  entitled  "  An  act 
to  auUiorize  the  busineae  of  banking,"  passed 
April  elehteentb,  eighteen  hundred  and 
thW-eight, 834 

Chap.  ITO :  To  amend  an  act  entitled  "  An  act 
to  extend  the  Jurisdiction  of  surrogatee' 
courts,"  passed  April  twenty -three,  eighteen 
hundred  and  sixly-aeven, 400 

Chap.  ITS:  Regulating  Uie  sale  of  inloxicating 
HquotB, 884 

Chap.  180 :  Relative  to  tbe  care  and  education 
of  deaf  mutes, 834 

Chap.  203 :  Kelatlug  to  the  court  of  appeals 
and  the  comnuasion  of  appeals, 400 

Chap.  208 :  In  relation  to  acknowledgment  or 
proof  of  execution  of  instruments  &  writing 
by  persons  in  the  Dominion  of  Canada 401 

Chap215:  To  amend"An  act  forthe  publica< 
tion  of  session  laws  in  two  newspapers  In 
each  county  of  this  stale,"  passed  May  four- 
teenth, eighteen  hundred  and  forty-flve 844 

Chap.  2%i :  To  amend  section  twenty-three  of 
article  second,  title  nine,  chapter  nine  of 
part  first  of  the  revised  statutes,  in  relation 
to  the  canals, 401 

Chap.  242 :  To  amend  an  act  entitled  "An  act 
to  allow  the  several  towns  of  this  state  to 
raise  an  increased  amount  of  money  for  the 
support  of  roads  and  bridges,  and  to  provide 
for  mcreased  compecsation  of  commission- 
ers of  highways  and  other  town  offlcets," 
passed  April  fifteenth,  eighteen  hundred 
and  fifty-seven, 844 

Chap.  277 :  To  amend  an  act  entitled  "An  act 
to  amead  an  act  entitled  'An  act  for  the 
beneSt  of  married  women  in  insuring  the 
lives  of  their  husbands,'  passed  April  four- 
teenth, eighteen  hundred  and  fifty-eight,". .  S44 

Chap.  2B0 :  To  amend  an  act,  passed  April 
thirteenth,  eighteen  hundred  and  fifty-five, 
entitled  "An  act  In  relation  to  the  collection 
of  taxes  on  lands  of  non-residents,  and  to 
provide  for  the  sale  of  such  lands  forunpaid 
taxes," 40S 

Chap.  300 :  Declaring  and  providing  for  the 
punishment  of  certain  omasea  committed 
upon  the  lakes,  canals  and  navigable  waters 
of  this  state, „ 401 

Chap.  800 ;  To  provide  for  the  payment  of 
bonds  of  towns,  villages  and  other  municipal 
corporations, 403 

Chap.  81 1 :  To  provide  for  replug  and  keep- 
ii^  in  order  highways,  streets  and  roads 
between  cities,  lotVns  and  villages 409 

Chap.  821 :  To  provide  for  the  appraisal  of 
canal  claiiB^  against  the  state, 408 

Chap.  323 :  To  authorize  corporations  to 
change  theV  names, 421 

Chap.  335 ;  Tiiprovide  for  relief  flrom  erro- 
neous or  illcg#-aa8esEment«  and  taxation  of 
fanns  or  lots  of  I(»d.divided  by  tbe  county 
line  between  counties,.., -.7;.. ".r. 422 

Chap.  881 :  To  amend  an  act  entitled  "An  act 
to  incorporate  denial  societies,  for  the  pur- 
I)OBe  of  Improving  and  regulating  the  prac- 
tice of  dentistry  in  this  state,"  passed  April 
seven,  eighteen  hundred  and  sixty-eight,, , .  432 

Chap.  841 :  To  amend  the  sixth  section  of  the 
third  title  of  the  eighth  chapter  of  the 
second  part  of  tbe  revised  statutes,  confer- 
ring auUiority  upon  surrogates  to  appoint 
guardians  tor  mmor  children, 4SIB 


New  York  statutes  at  large — (continued). 

Chap.  861 :  To  amend  an  art  enUUed  "An  act 
to  vest  in  the  board  of  supervisors  cenaia 
legislative  powers,  and  to  prescribe  their 
fees  for  certain  services,"  passed  April  third, 
eighteen  hundred  and  forty-nine, 438 

Chap.  366 :  In  regard  to  public  libraries  incor- 
porated in  the  state  of  New  Yort 438 

Chap.  370 ;  To  amend  an  act  enUUed  "An  act 
to  designate  tbe  holidays  to  be  observed  in 
the  acceptance  and  payment  of  bills  of 
exchange  and  promissory  notes,"  passed 
April  fourth,  eighteen  hundred  and  forty- 
nine 42g 

Chap.  885 :  To  r^ulate  tbe  hours  of  labor  of  ^ 

mcchaniCB,  workingmen  and  laborers  in  the 
employ  of  the  state,  or  otherwise  engaged 
on  public  works, 403      i 

Chap.  388 :  To  amend  the  laws  relating  to 
elections 408 

Chap.  804 ;  An  act  to  confer  additional  pow- 
ers upon  surrogates,  and  to  authorize  an  { 
examination  as  to  tbe  eflfbcta  of  deceased  f 
persons, 438 

Chap,  408 ;  Relating  to  the  supreme  court  and  ] 

to  the  election  of  a  Judge  of  the  court  of  ^ 

common    pleas   in   and    for  the   city  and  .^ 

county  of  New  York, 868      ^ 

Chap,  409 :  To  authorize  circuit  courts  and 
courts  of  oyer  and  terminer  to  require  tbe 
attendance  of  additional  Jurors, 424 

Chap.  423 :  To  amend  an  act  entitled  "An  act 
to  prevent  frauds  in  the  sale  of  tickets  upon 
steamboats,  steamships  and  other  vessels," 
passed  March  twenty-third,  eighteen  bun- 
ored  and  sixty, 501 

Chap.  424:  In  relation  to  statistics  of  the  poor,  463 

Chap.  431 :  To  amend  an  act  entiUed  "An  act 
to  allow  the  trustees,  directors  or  managers 
of  incorporated  asylums  to  bind  out  orphans 
or  indigent  chiltfren  surrendered  to  tbcir 
care,"  passed  April  fifth,  eighteen  hundred 
and  fifty-five,  and  to  provide  for  the  custody 
of  such  children 038 

Chap.  433:  To  amend  section  six  of  chapter 
eight  hundred  and  fifty-five  of  the  laws  of 
eighteen  hundred  and  sixty-nine,  entitled 
"  An  act  to  extend  the  powers  of  boards  of 
supervisors,  except  in  the  counties  of  New 
York  and  Kings,^' 424 

Chap.  401 :  To  amend  an  act  entitled  "An  act 
to  more  particularly  define  the  duties  of 
overseers  of  highways,  and  their  appoint- 
ment, In  conformity  with  the  provisions  of 
chapter  five  hundr^  and  twenty-two  of  tbe 
laws  of  eighteen  hundred  and  sixty-five," 
passed  May  ninth,  eighteen  hundred  and 
sixty-eight,  463 

Chap.  407:  In  relation  to  county  courts, 404 

Chap.  476 :  To  amend  chapter  four  hundred 
and  sixty-six  of  fire  Insurance  laws,  passed 
June  twenty-fifth,  eighteen  hundred  and 
fifty-three,  as  amended  lo  January  first, 
eighteen  hundred  and  sixty-nine,  in  relation 
to  increasing  capital  stock, 484 

Chsp.  481 ;  To  amend  chapter  two  hundred 
and  sixty-five  of  the  laws  of  eighteen  hun-  ' 

dred  and  forty-eight,  entitied  '"An  act  to 
provide  for  the  hicoi^ration  and  regulaUor 
of  telegraph  companies," 

Chap.  003 :  RespectingelectloQSOther  titan  for  ^ 
militia  and  town  offlcerB, 1 

Chap.  006 :  To  facilitate  tbe  payment  of  tasea    '^  4 

by  railroad  companies, SW"^*.        J 

Chap.  007:  To  define  tbe  powers  of  commis-  ~ 

sioners  appointed  under  chapter  nine  bun-  , 

dred  and  and  aeveu  of  the  laws  of  eighlecn        /  [ 

hundred  and  six^-nine,  bonding  muntcipali-       J  ' 

ties  to  aid  in  tbe  construction  of  railroads,  .  6LV 


u 


4'e'W'  7orlE  sutntes  at  Urge — (continncd). 

CTbop.  534;  Farther  to  provide  for  the  payment 
of  certain  certificates  issued  to  tlie  iniUti&  of 
the  state  for  services  in  ttie  war  of  eighteen 

hundred  and  twelve 444 

Cliap.  520 :  To  provide  for  the  more  effectual 

protection  of  the  public  health 603 

Cbap.  537:  To  authome  mral  cemet«rv  aaso- 

ciatioiuto  accept  conveyances  from  reliKioua 

societies  and  trustees  ofany  grounds  held  hy 

sncb  societies  or  trustees  for  riuriai  purposes.  503 

CbAp.  530:  An  act  In  relation  to  mechanics' 

Uena 4M 

Chap.  663 :  In  relation  to  towns  having  a  pub- 
lic debt, 463 

Chap.  568:  An  act  to  amend  an  act  entitled 
"An  act  for  the  preservation  of  the  public 
health,"  passed  April  tenUi,  eighteen  bun* 

dred  and  fifty, 533 

Chap.  568 :  An  act  in  relation  to  telegraph  com- 

paQies,  fi33 

Chap.  576:  To  provide  for  the  introduction  of 
the  £uropean  sj^stem  of  steam  towage  upon 

the  canals  of  this  Btat«, SOS 

Chap  595;  To  amend  section  one  of  chapter 
three  hundred  and  twenty-two,  entitied  "An 
act  to  encourage  the  planting  of  shade  trees 
along  the  side  of  public  highways."  passed 
Api^  twenly-sixUi,  eighteen  hunored  and 
rixty-nlne,  and  making  the  same  applicable 

to  fruit  trees, 424 

Chap.  697:  To  amend  an  act  entitled  "An  act 
to  vest  in  the  board  of  supervisors  certain 
legislative  powers,  and  prescribe  their  fees 
for  certain  services,"  passed  April  third, 

eighteen  hundred  and  forty-nine, 444 

Chap.  638  ;  To  provide  for  the  better  protec- 
tion of  life  and  safety  of  property  transported 

on  the  several  railroads  of  this  state, 444 

Chap,  655 :  To  provide  for  the  introduction  of 
an  Improved  svstem  of  steam  towage  upon 

the  canals  of  mis  state, 604 

Chap.  656 ;  An  act  to  authorize  the  cans)  board 
to  change  the  present  system  of  weighing 
boats  and  cargoes  on  the  canals  of  this 
state,   and   appropriating    money  for  that 

purpose, B28,  584 

Cliap.  060 ;  To  provide  for  the  appointment  of 
an  additional  number  of  notaries  public  in  the 
city  of  New  York,  and  in  the  several  assem- 
bly districts  of  this  state 504 

Chap.  706;  To  amend  chapter  eight  hundred 
and  four  of  the  laws  of  eighteen  hundred 
and  sixty-eight,  entitled  "An  act  for  the  dis- 
poaition  of  the  surplus  moneys  arising  upon 
aalea,  pursuant  lo  part  three,  chapter  eight, 
title  fifteen  of  the  revised  statutes,  entitled 
'  Of  the  foreclosure  of  mortgages  by  adver- 

tiMments/" 484 

Chap.  717 :  To  authorize  the  sale  of  real  estate 
in  wUch  any  widow  is  or  shall  be  entitied 
to  dower   in  satisfaction    and  discharge 

thereof, 464 

Chap.  741 :  To  amend  the  code  of  procedure,  383 
Chsp.  TS2 :  To  amend  an  act  entitled  "An  act 
ui  authorize  the  board  of  supervisors  of  the 
seTcrai  counties  In  this  state  to  make  the 
ofBce  of  district  attorney  a  salaried  office, 
and  to  fix  the  salary  Uiereof ,"  passed  April 
fourteenth,    eighteen    hundred    and    filty- 

two 604 

Clup.  760 ;  An  act  to  amend  chapter  seven 
hnodtcd  and  twenty-eeven  ot  the  laws  of 
c^hteen  hundred  and  sixty-nine,  entitled 
"In  act  authorizing  dtiea  and  villages  lo 
acquire  title  to  property  for  burial  purposes, 
sod  10  levy  taxes  for  the  payment  of  the 
nine,"  passed  May  eighth,  eighteen  bimdred 
I  ud  tiity-nine, 534 


Hew  York  statutes  at  large — (eontinned). 

Chap.  773 :  To  amend  an  act  entitled  "  Aji  act 
to  authorize  the  formation  of  companies  for 
the  erection  of  buildings,"  passed  April  fifth, 

eighteen  hundred  and  fifty-three, 6 

Cbap  7S9 :  An  act  to  amend  chapter  nine 
hundred  and  seven  of  the  laws  of  e^hteen 
hundred  and  sixty-nine,  entitled  "  An  act 
to  amend  an  act  entitled  'An  act  to  author- 
ize the  formation  of  railroad  corporations, 
and  to  regulate  the  same,'  passed  April 
second,  eighteen  hundred  and  flf^,  so  as  to 
permit  municipal  corporations  to  aid  in  the 
construction  of  railroads,"  passed  May  eight- 
een, eighteen  himdred  and  sixty-nine, 5; 

Chap.  7M :  An  act  to  re-appropriate  moneys 
for  construction  of  new  work  upon,  and 
extraordinary  repairs  of^  the  canala  of  ^ia 
state,  and  for  payment  of  awards  made  by 

canal  appraisers, S 

New  York  Times,  legal  ethics  and  the i 

Non-payment  of  militsiy  fine8,imprisonment  for,.  3i 

Notaries  appointed, 222, 243,  360,  3 

Notes,  occasional, 14,    ; 

Notices,  publication  of, 8 

Notices  of  new  books 17,  58,  70, 97, 118, 160,  1 

304, 312,  823,  880, 398, 410,  460,  4 
Novel  Point:  O'Donnell  n.  The  AU^any  Valley 
Railroad 3 


Obiter  dicta, 18S,  188, 179, 218,  287, 873,  308,  814 

834,  356, 378, 305, 418,  430, 4S3,  477,  403 
Obitnaries ; 

Hon.  Horace  Binney,  Jr., 119 

James  T.  Bradv, 137 

Judge  Field,  of  New  Jersey 441 

Chief  Justice  Hinman, 180 

Gov.  JeweU 174 

Ex-Judge  Jamea  Moncrief, 110 

Hon-Edwlu  M.  Stanton, 15 

Governor  Washburn, 119 

Observance  of  Sunday, 47 

Occasional  notes, 14,    34 

O'Conor,  Mr,,  and  the  New  York  code, 803,  846 

OfflceisofNew  York  Law  Institute, 809 

Onusuiy, 481,  448 

Ought  the  State  to  re-imburse  acquitted  prisoners  f  346 
OuratateUbrary, 180 

P. 

Pahner,  Sir  Rounddl 490 

Parker's  Reminiscences  of  Rufua  Choate 616 

Penal  and  civil  codes, 361 

Penal  code  of  New  York,  ..* 175 

Penn^lvania,  Digest  of  cases  in  Supreme  Court,. .    SO 

People  B.  Fero 801 

Potter,  Justice,  vindication  of,  in  breach  of  privi- 
lege case 161 

Practice,  code  of  criminal 861 

Precedent  for  a  bill  of  costs, 266 

t^t  of  Westminster  Hall :  lines  inscribed  on  a,. .  308 
Prisoneia,  oi^bt  the  State  to  rrimburse  acquitted!  346 

Process,  servmg, 41) 

Publication  of  notices. 319 

Publication  of  the  court  of  appeals  reporta, 306 

Purchaser  and  vendor  of  real  estate,  damages  be- 
tween,    180 

Q- 

Quotation,  a  happy, 78 

It 

Beading  of  reports ■ ■ 200 

Real  estate,  damages  between  vendor  and  parchaoer 

Receivers  and  referees, l*! 


Records  of  surfiDgatea'  courts,  act  in  lelMion  k>,  . .  244 

Refonn  leml, 291 

In  £nilaud, SOB 

of  British  judicatures, SB5 

Heminiscences  of  Bufus  Cboste, 61B 

Reports  of  the  oourt  of  appeals, 3(tS,  803,  SS9 

publication  of, 206 

Review,  law  of,  in  criminal  cases. 82 

Revised  statutes,  amended  relHtlre  to  etuplofera 

and  perBons  employed, 2M 

Revision  of  the  statutes  of  the  8tat«  of  New  York, 

act,  amendments  to,  relative  to 224 

Revision  of  the  United  States  laws Ml 

Rhode  Island  supreme  court,  digest  of  decisions  in, 

^8ee  New  York  Statutes  at  L^rge.)  280,  414 
Roadworthj  carriages ;  duty  o(  carriers  as  to  pro- 

vidiog, 6,  318 

Robbing  of  a  stage  in  Los  Angelos,  Cal.,. . .  841 

Roman  law  of  lunacy, 88 

Rufus  A.  Lockwood 406 

Ruf  us  Choate,  Parker's  reminiscences  (rf „  SIS 

a 

Salaries  of  chief  and  associate  Justices  of  the  terri- 
tories,    S39 

Salaries  of  the  English  Judges S8 

Scene  in  court 79,    80 

Serving  process, 4!1 

Sessions,  jurisdictiDn  of, 824 

-jDStlces  of,  provision  for  filling  vacancies  in,  .  224 

Singular  scene  in  a  court-house, 81 

Sketches  of  eminent  English  Judges 44S 

Solicitor  and  client,  costs  between, 202 

Solicitor,  bill  of  costs  of  an  English 202 

Spencer,  John  C. 206,  202, 801,  488 

Stanton,  Edwin  M.,  obituary, IG 

State  library, 180 

Statutes  of  Uie  Slate  of  New  York,  act  providfaig 

for  revision  of , , 224 

Stolen  savings  bank  books, 400 

Stud^  of  Forensic  Eloquence, 8,80,    68 

Suicide  and  intemperance  in  lite  insurance, 08 

Sunday,  observance  of 47 

Supreme  court  of  UulKd  States :  decision  in,  on  the 

legal  tender  act, 106 

article  relative  to, 188 

Supreme  court  bills,  new, 72 

Supreme  court  terms.  (Sec  Terms  of  the  Supreme 

Court.) 
Supreme  court  U.  R,  detUions  in,. ......  388,  860,  457 

Sureties,  liability  of  married  womeQfw 236 

Surrogates'  courts,  act  in  relation  (» the  records  of,  244 

Surrogate,  In  Wyoming  coBh^,  act  relative  to,    . 

amended, 324 

T. 

Taxes,  when  do  they  become  a  debt  against  the 

tax  payer  and  alien  on  his  lands? S14 

Taxing  national  bank  shares,... :., 282 

Terms  of   the  supreme  (tourf,..  28,89,61,78,98,  119 
189,  160,  181,  204.  213,  248,  202,  28S,  209,  324, 

868,  87S,  808, 420, 448,  482,  477,  622 
Territoriea,  salaries  of  chief  and  associate  Justices.  619 

The  breach  of  privilege  cases 1S2„  161 

The  Brooklyn  lawyeress 824 

The  doctrine  of  insanity 825 


The  duty  of  carriers  as  to  providing  roaa-worthy 

ciUTiages, 6 

The  English  bar  at  home  and  abroad, 881 

The  law  of  insanity 488 

llie  McFarlsnd  case,  lessons  of,  883,474 

The  Penal  Code  of  New  York, ITS 

The  Roman  law  of  lunacy 08 

The  supreme  court  of  the  0nlted  States, 188 

(See  U.  S.  Supreme  Court,) 

The  war  on  life  insniMice 847 

Tours,  high  court  at, 262 

Trials:  Oirious  imagiiiary, 381,  SSO 

'    by  ordeal 80S 

U. 

United  States  UwR,  region  of, 841 

supreme  court,  article  relative  to, 188 

decisions  by, 841 

J  Bushnell  e,  Kennedy  et  al 830 

Clark  et  Bl.  V.  Bansfield  et  al., 888 

Jones  etal.  o.  Bolles, 839 

Joseph  Oates,  assessor  of  internal  rev- 
enue, c.  Osborne  etaL, 888 

on  legal  tender  act 106 

Schooner  Qr&y  E^gle  c.  Greening  et 
Steamer  City   of  Paris  t    "' 

The  Phenix  Insurance  Co.  c.  Copelln,  388 
The  steamboat   Keokuk  and    narge 

Farley  D.  Robaon, .  880 

The  steamboat  Keokuk  et  al.  o.  The 

Home  Insurance  Co. 888 

The  steamboat  Northern  Belle  and 

•    barge  Brady  «.  Eobson, 888 

Usury, 481,  448 

Usury  law,  national  banks  and 282 

T. 

Vacftndes  in  courts  of   sessions,  provisiotts   for 

filling, 224 

Value  of  confeesions, 60 

Vendor  and  purchaser  of  real  estate,  damagea  be- 
tween,    120 

Venue,  changing  in  criminal  cases, 195 

Vermont,  supreme  court,  digest  of  declsioDB  in, . . .  190 
Vindication  of  Justice  Potter— breach  of  privilege 
case 151 

W. 

Warning, 80 

War  on  lif^  Insurance,  the 847 

Warrant,  law  of  arreat  without. 88,80,  149 

Warren's  Law  Studies, 385 

When  do  taxes  become  a  debt  against  the  tax 

payer,  and  a  lien  on  his  Isndsf S14 

Wiscon^  Supreme  Court,  digest  of  dedslons  In,  80 
860,  877 

Witnenes  as  to  character, 00 

Witnesses,  husband  and  wife  aa,  for  and  against 

each  other 245 

Wyoming  coun^,  surrogate  in,  act  relative  to, 

amended 284 

r. 

foung  lawyers,  advice  to, 880 


yGoogIc 


THE  ALBANY  LAW  JOUBNAL. 


^SV"  AU  communlcatiotis  intended  for  publication  in 
the  IiAW  JointNA.L  should  be  addreeMd  "  Editor  IdW 
Jouma],  Albany,  N;  Y. ;"  and  the  name  oftha  writer 
should  be  given,  though  not  Decessarily  for  pnbU- 
oUon. 

CommunicaUons  on  business  8u1:tf^<^  should  be 
addressed  "  Wbkd,  Pabsonb  A  Co.,  Albany,  N.  T." 


The  Albajiy  Lav  Joumal. 


ALBAifrt  JanuabyS^  1870. 


ON  THE  STUDY  OP  FORENalC  ELOQUENCE. 

There  is  another  essential,  aside  flrotn  a  knowledge 
of  the  law,  for  the  succeasfol  court  lawyer  — that  Is 
eloquence;  that  sort  of  eloqnenoe  which  Bl^r  defines 
to  be  "the  art  of  speaking  In  satdi  a  manner  as  to 
attain  theend  for  which  we  speak."  Mostyonngmea, 
wbo  study  with  a  -view  of  coming  to  the  bar,  have  an 
ambition,  more  or  less  strong,  to  become  adTocates — 
to  be  able  to  convince  Judges  and  persuade  Juries  by 
the  power  of  their  logio  and  the  graces  of  their  s^le 
and  utterance ;  but  a  visit  to  our  courts  is  but  too 
likely  to  ^ow  how  lamentable  the  great  majority  of 
Ihem  fiiU  of  achieving  their  desire. 

Lack  of  perseveranoe  in  jterlbrmlng  the  labor  neoe^ 
nry  to  the  student  of  elocution,  or  ignorance  of  the 
method  to  be  porsned,  or.  In  many  cases,  a  notion 
that  orators,  like  poets,  "are  born,  not  made,"  has 
served  to  makethennmberof  eloqnentadvocalesvery 
small  indeed. 

The  almost  unlverBal  Idea  seems  to  prevail,  that 
Industry  can  effect  nothing;  that  every  one  must  be 
oontent  to  remidn  Just  what  he  happens  to  be,  and  that 
eminence  ia  the  result  of  accident.  For  the  scqoire- 
ment  of  any  other  art,  men  expect  to  serve  long  ap- 
nrentieeshlpa ;  to  study  It  carefully  and  laboriously; 
to  msflter  It  thoroughly.  If  one  would  learn  to  sing, 
he  attends  a  master  and  la  drilled  in  the  elementary 
principles;  and  It  la  only  after  the  most  careful  dis- 
cipline that  be  dares  to  exercise  Us  voice  in  pubiio. 
If  he  would  learn  to  play  a  musical  Instrument,  hi>w 
patiently  and  persistently  do«e  he  study  and  practice, 
that  he  may  draw  out,  at  will,  all  its  various  comblno- 
tions  of  harmonious  sounds,  and  Ite  full  richness  and 
delicacy  of  expression.  Andyat  aman  wltl&ncy  that 
the  grandest,  the  most  complex,  the  most  expressive 
of  all  Inatrumenta,  which  Is  Oshloned  by  the  union 
of  intellect  with  power  of  speech,  may  be  played  upon 
without  study  or  practice.  He  eomea  to  It  a  mere  tyro, 
and  thinks  to  manage  all  its  stops,  and  command  the 
whole  compass  of  Its  varied  and  comprehensive  power ; 
he  finds  himself  a  mere  bungler  In  the  attempt, 
wonders  at  his  f^lure,  and  settles  It  in  his  mind  for- 
ever that  the  attempt  Is  vain  — that  Ham  be  done  only 
by  genius. 

Nothing  can  be  more  mischievous  and  unfbrtunate 
to  the  student  than  fbr  him  to  foil  into  such  an  error — 
to  bold  the  opinion  that  excellence  In  speaking  is  a 
gift  of  nature  and  not  the  result  of  patient  and  per- 
sistent labor  and  study.  If  aU  men  had  entertained 
and  acted  upon  suoh  an  opinion,  those  who  have  won 
feme  and  honor  by  their  eleqnence  would  have  re- 


mained mute  and  Inglorious.  Never  would  Demos' 
thenee  have  charmed  an  Athenian  audience,  nor 
Cicero  have  hurled  his  denunciations  against  Cataline. 
Lord  Chatham  would  have  remained  dmple  William 
Pitt,  and  Erskine  lived  an  ordinary  Wngiuh  barrister ; 
Curran  would  have  been  "  Orator  Mum  "  to  the  end  of 
his  days,  and  Choato  died  "unwept,  nnhonored,  and 
unsung." 

Men  who  believe  that  eloquence  Is  tlia  result  of 
genius,  and  not  of  labor,  are  Uke  the  dwellers  in  the 
East,  as  described  by  Sir  Jo^ua  Reynolds  in  bis 
address  to  the  pupils  of  the  Royal  Academy.  He 
says;  "  Thetravelerainto  the  Eastt«ll  us,  that  when  Uie 
ignorant  inhabitants  of  those  countries  are  asked  con- 
cerning the  mlna  of  stately  edifices  yet  remaining 
amon^  them  the  melancholy  monuments  of  their 
former  grandeur  and  long-lost  sdenoe,  th^  always 
answer;  'They  ware  bollt  by  magicians.'  The  un- 
taught mind  finds  a  vast  gulf  between  its  own  powers 
and  those  works  of  oompllcated  art,  which  it  Is  utterly 
unable  to  fbthom ;  and  It  supposes  that  such  a  void 
con  be  passed  only  by  supernatural  powers."  What 
Sir  Joshua  says  of  painting  Is  true  of  oratory.  Those 
wbo  know  not  the  caute  of  any  thing  extraordinary 
and  beyond  themmaywell  be  astonished  at  Vb^  effect; 
and  what  the  untivilised  ascribe  to  magic,  others 
ascribe  to  genius, — two  mighty  pretenders  who,  for 
the  most  part,  are  safo  t^m  rivalry  only  because  by 
the  terror  of  their  names  they  discourage  In  their 
own  peculiar  sphere  that  resolute  and  sanguine  spirit 
of  enterprise  which  is  essential  to  success.  But  as  has 
been  well  s^d,  "  all  magic  is  science  In  disguise,"  and 
it  Is  our  objeot  in  this  article  to  proceed  to  take  otf  the 
mask — to  show  that  the  mightiest  otfjectsof  our  won- 
der, so  (to  as  eloquence  is  conoemed,  are  mere  man 
Uke  onrselvas,  haveattained  their  superiority  by  steps 
which  we  can  tbllow,  and  that  we  can  walk  In  the 
same  path  even  though  there  rem^n  at  last  a  broad 
space  between  us. 

Iiord  Chesterfield  was  not  very  fkr  wrong  when, 
in  his  letters  to  his  son,  be  told  him  that  any  man  oj' 
reasonable  abilities  might  moke  himself  an  orator; 
not  an  orator  like  Cicero's  magnificent  myth,  who 
should  have  "  the  acnteness  of  the  logician,  tlie  wis- 
dom of  the  philcsopheis,  the  language  almost  of  poetry, 
the  memory  of  lavryers,  the  voice  of  tragedians,  the 
gesture  of  the  beet  actors  ;"■  auch  orators,  we  admit, 
must  be  naaeOar,  nonJU  —  bom,  not  made— and  they 
are  rarely  to  be  found;  but  orators  like  Pitt  and 
Fox,  like  Mansfield  and  Erskine,  like  Pinkney  and 
Ohoat« —orators  who  can  "sway  listening  senates," 
who  are  stormy  masters  of  the  Jury-box. 

Chesterfield  was  perhaps  an  UlOBtraiJon  of  his  own 
theory  for  he  said  that  he  at  one  time  determined  to 
make  himself  the  best  speaker  in  Parliament  and  set 
about  a  severe  course  of  training  for  it ;  and  we  have 
the  opinion  of  so  able  a  Judge  as  Horace  Walpole  that 
be  was  the  first  speaker  of  the  House.  Every  school- 
boy can  tell  you  of  the  glganUc  labora  of  Demos- 
thenes In  training  himself  for  a  public  speaker.  It 
will  be  refreshing  for  any  student  who  ''*^/^^ 
Improve  himself  In  speaking  to  turn  to  '^""™'" 
Uft  of  Demosthenes,  and  re«l  of  W-  '^fj^^^^ 
with  obstacles  which  would  havadteeouraged  at  the 
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thraehold  the  great  minority  of  mankind.  Laughed 
at  and  interrupted  by  the  clamor  of  the  people  in  hie 
first  efforts,  by  reason  of  bis  violent  and  awkward 
manner,  and  a  weaknem  and  stammering  In  bis  Toloe, 
he  retired  lo  Me  honse  witb  covered  head  and  In  great 
dlstrees,  yet  not  dishearlened.  At  one  Ume  be  com- 
plained to  Sa^ms,  tbe  player.  "  that  thongta  he  was 
the  meet  laborious  of  all  the  orators,  and  liad  almost 
aaorlficed  his  health  to  that  application,  yet  he  could 
gain  no  fitvor  witb  tbe  people."  Satyrus  eeema  to 
have  been  a  Judldons  adviBer,  and  proceeded  to  cor- 
rect hie  fiiulle  as  Hume  eays,  he  who  teachee  eloquence 
muet— by  example.  He  requested  Demosthenes  to  read 
some  speech  Irom  Euripidee  or  Sophocles.  When  be 
had  done,  Satynia  pronounced  the  same  epeech  witb 
so  much  propriety  of  action  that  it  appeared  to  the 
orator  quite  a  different  passage.  "  He  now  understood 
so  well,"  says  Plutarch,  "how  much  graoe  and  dig- 
ni^  action  adds  to  the  Iwst  oration,  that  he  thought 
It  a  small  matter  te  premeditate  and  compose, 
though  with  the  utmost  care,  if  the  pronunciatloD 
and  propriety  of  gesture  were  not  attended  to. 
Upon  this  he  built  himself  a  eubterraneBJi  study, 
whither  he  repaired  every  day  to  form  hie  action  and 
exercise  liis  voice ;  and  he  would  often  stay  there  two 
or  three  months  together,  shaving  one  side  of  his  bead, 
that  if  he  should  bappen  te  l>e  ever  so  desirous  of  go- 
ing abroad,  tbe  shame  of  appearing  in  that  condition 
n^f^t  Iceep  hi"*  in."  The  oontemporarles  of  Demoe- 
theaes  esteemed  him  as  a  man  of  but  little  genius,  and 
oonclnded  that  all  his  eloquence  was  the  result  of 
labor.  Certain  it  is  that  he  was  seldom  heard  to  speak 
ealempore;  and  though  often  called  upon  in  the  asseni- 
hly  to  speak,  tie  would  not  do  it  unless  he  came  pre- 
pared. It  is  undoubtedly  true  that  nature  had  sowed 
In  Demostbeues  the  seeds  of  a  great  orator ;  but  they 
were  brought  to  perfection  only  by  the  most  patient 
labor  and  severe  dleclpUne  — labor  and  discipline  that 
would  make  any  student  of  (be  law,  of  ordinary  Judg- 
ment and  sense,  the  eqnal  of  Flnknoy,  of  Wirt,  or 
of  Choste. 

Think  of  the  eloquence  of  Cicero  I  How  wonderl^l 
the  grandeur  and  magnificeoce  of  bis  style;  how 
ooptons  and  elegant  his  diction;  how  various  and 
oomprehonslve  liis  knowledge ;  surely,  we  say,  like 
tbe  dwellers  in  the  East,  this  is  the  work  of  m<^o  — 
of  genius.  But  when  we  take  off  the  mask  we  find 
that  it  is  mainly  the  result  of  careful,  unflagging, 
untiring  study  and  practice.  Middleton  eaya:  "His 
industry  was  incredible,  beyond  the  example  or  even 
OonoepUon  of  our  days ;  this  was  the  secret  by  which 
lie  performed  such  wonders,  and  reconciled  perpetual 
study  with  perpetual  a^lre.' ' 

Nor  were  these  orators  of  antiquity  singular  in  their 
devotion  to  the  art  of  speakli^.  All  the  great  orators 
of  modem  times  have  emulated  their  greatnees  tjy 
emulating  their  love  of  labor.  Lord  Chatham,  who 
has  been  J  ustly  regarded  as  the  most  powerful  orator 
of  modem  times,  was  trom  his  early  youth  a  most 
laborious  and  devoted  student  of  oratory.  Bis  blog- 
lapber  says  of  him;  "At  the  age  of  eighteen,  Mr, 
Pitt  (afterward  Lord  Chatham),  was  removed  to  the 
Unlvetaity  of  Oxford.  Here,  in  connection  with  his 
'•  studies,  he  entered  on  that  severe  oourse  of  rhe- 
'  tmiiiag,wbldi  he  often  referred  to  In  after  life 


as  forming  so  large  a  part  of  tiis  early  dlsc^plino. 
took  up  the  practice  of  writing  out  translations  f! 
the  ancient  orators  and  historians,  on  the  brooi 
scale.  Demosthenes  was  his  model ;  and  we  arp> 
that  he  rendered  a  large  pari  of  his  orations  again 
again  into  English,  aa  the  beet  means  of  acquirii 
forcible  and  expressive  style.  ...  As  a  meant 
acquiring  oopiousneas  of  diction  and  ui  exact  clii 
of  words,  Mr.  Pitt  also  read  and  re-read  the  semi' 
of  Dr.  Barrow  till  he  knew  many  of  them  by  ' 
With  the  same  view  he  performed  a  task,  to  ^ 
perhaps,  no  other  student  in  oratory  has  ever  eut 
ted.  He  uient  twice  through  the  /otio  dietionat^ 
Bailey,  examining  each  tconl  attentively,  dwell]ns> 
its  peculiar  Import  and  modes  of  construction,  4 
thus  endeavoring  to  bring  the  whole  range  of  our  U 
gnage  completely  under  his  control.  At  this  tin 
also,  he  began  those  exercises  iu  elocution  by  wU 
he  is  known  to  have  <*talned  his  extraordinary  po 
era  of  delivery.  Though  gifted  by  nature  with  a  col 
mending  voice  and  person,  he  spared  no  effort  to  ai 
everything  that  art  could  confer  for  hie  improved 
as  an  orator."  His  success  was  commensurate''  '' 
his  zeal.  Oarrick  himself  was  not  a  greater  act<!  '' 
that  higher  sense  of  the  term  In  which  Demoathent 
declared  action  to  be  the  fiiet,  and  second,  and  thii 
thing  in  oratory.  The  labor  wblch  he  bestowed  o 
these  exeroisea  was  surprisingly  great.  Probably  o 
aiaa  at  genius  since  tbe  days  of  Cicero  has  ever  snl 
mltted  to  an  equal  amount  of  drudgery. 

Lord  Mansfield,  equally  famous  as  an  advoca' 
and  Judge,  aSordsus  another  example  of  unwearyin; 
patient  discipline.  He  studied  oratory  with  the  groa 
eet  fervor  and  diligenoe.  He  read  everything  that  ha 
been  written  on  the  subject  of  the  art ;  ho  made  liiii: 
self  fiuniliar  with  all  the  groat  masters  of  eloqucm 
in  Greece  and  Rome,  and  spent  much  of  his  time  i 
translating  tlieir  finest  productions  as  the  best  mean 
of  improving  his  style.  During  his  study  of  the  lai 
at  Lincoln's  Inn,  he  carried  on  the  practice  of  orator: 
with  the  utmost  zeal,  and  was  a  constant  attendan 
and  speaker  In  a  debating  society  which  be  iiod  Joined 
Oue  day,  says  his  biographer,  ho  was  surprised  by  4 
friend,  who  suddenly  entered  bis  room,  in  "Uie  no 
of  practicing  before  a  glass,  while  Pope  (the  poot)  sa 
by  toaid  lilmlnthe charactcrof  an instrnctor."  8ui;t 
arc  the  arte  by  which  are  produced  those  results  thai 
tlio  uninitiated  a3cril>e  te  genius. 

Sheridan  was  one  of  the  most  brilliant  orator  rt 
modem  times,  and  yet  bis  maiden  speech  in  Fm -^  ta 
mout,  delivered  when  he  was  nearly  thirty  years  old, 
was  a  bilure.  Woodfall,  the  reportor,  used  lo  retut^ 
that  Sheridan  came  up  to  him  in  tlic  gallery,  when  fb^ 
speech  was  ended,andaBkod  him,  with  much  anxiety, 
what  he  thought  of  his  first  attempt.  "  I  am  snny  tq, 
say,"  replied  Wood&ll, "  that  I  don't  think  this  iayoui^ 
line;  you  would  better  have  stuck  to  your  ronnur 
pursuit."  Sheridan  rested  bis  bead  on  hishand  for ,_ 
few  minutes,  and  then  exolaimed.  with  vebomoncc{ 
"It isinme, anditiAaflcojneouf o/nte."  Qulckencii, 
by  a  sense  of  shame,  he  now  devoted  biniself,  witti 
the  utmost  assiduity,  to  tbe  cultivation  of  bis  powots 
as  a  speaker.  Seven  years  after  he  brouglit  Ibm'anlJ 
in  the  House  of  Commons,  the  charge?  agsinat  War- 
ren Hastings,  relating  to  tbe  princesses  of  Oude,  In  a 
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h  of  sueh  brUlUuicr  and  eloqaenoe  that  tite  whole 
ably,  at  its  oonclnsion,  broko  forth  Into  «xprea- 
or  tumaltaous  applause,  and  the   House  ad- 
aed  to  recover  from  the  exdtement  produced  by 
Pitts^d,  "anabler  speech  was  perhaps  never  de- 
ed," &nd  Fox  and  WlDdbam,  years  after,  spoke 
1  tvitb  undltninished  admiration.    As  Sheridan 
said  to  ^Vood&U,  It  ukm  In  blm  and  it  did  come 
ibut  it  vrss  wronght  oat  by  patient  toil  and  study. 
.  ">  painta  him  at  bis  desk  at  work  on  this  very 
■'     -Meriting  and  erasing  with  all  the  care  and 
,'  -taxing  of  a  Bpedal  pleader.    Indeed,  it  trans- 
after   hta  death,  that  Ids  vrit    was  most  of  it 
ied  out   before  hand.    Hie  common-place  book 
fouud  to  be  full  of  humorous  thoughts  and  spor- 
ns,  written  first  in  one  ti>nn  and  then  In  an- 
the  point  shifted  from  one  part  of  the  sentence 
ler  U>  try  the  effect.    How  little  did  bis  de- 
isl   hean^rs  imagine,  as  some  playAil  allusion, 
retort,  or  brilliant  sally,  flashed  oat  npcu  them 
his  speeches,  in  a  manner  so  eany,  natural,  and 
iiexpectod,  that  it  bad  l>een  long  before  laimrl- 
moulded  and  manuloctnred.    Johnson  tells  us 
Butler,  the  author  of  "  Hadlbras,"  had  garnered 
I  his  wit  in  the  same  way.    How  concluslTely  do 
ate  oxamplM  Illustrate  the  truth  of  Sir  JoeHUA 
fVNOLDa'  remark,  tliat  the  effects  of  genius  must 
vo  their  causes,  and  that  these  may,  for  the  most  part, 
analyEod,  d^ested,  and  copied,  though  someUmee 
By  may  Ije  too  subtle  te  be  reduced  to  a  written  art. 
Charles  James  Fox  rose,  says  Mr.  Burke,  "  by  slow 
;reea,   to  be  tlie  moat  brilliant  and  accomplished 
the  world  over  knew,"  and  Fox  himself  has 
the  secret  of  liis  Bklll.    He  gaioed  It,  be  says. 
It  the  oipenBO  of  the  House,"  for  be  had  frequently 
od  himself,  daring  an  entire  session,  to  speak  on 
3ry  quostion  that  Came  up,  whether  he  was  inter- 
id  iuitornot,  as  a  means  of  exercising  and  training 
faculties. 

urran,  the  Iriah  orator  and  advocate,  was  known 
school  as  "  stuttering  Jack  Curran;"  and,  while 
ilying  at   an    Inn  of  Court,   the  memliers  of  a 

I  ^Imtlng  society  to  which  he  belonged  caUcd  him 
(Onttor  Mum,"  in  honor  of  his  signal  foilure  as  a 
beaker.  But  he  had  made  up  liis  mind  to  become  an 
nior,  diid  was  not  to  be  pnt  down  by  otisCacles.  He 
)p«nt  hie  mornings,  as  he  stated,  "  in  reading  even  to 
'i  haiiHtion,"  and  the  rest  of  the  day  In  the  more  con- 
■  il  pursuita  of  literature,  and  specially  in  unre- 
y.MgeSorta  to  perfect  himself  as  a  speaker.    His 

nluowuabad,  and  his  articulation  hasty  and  confused ; 
s  mannor  was  awkward,  bin  gestures  constrained 
III  meaningless,  and  ills  whole  appearance  calculated 
ily  to  produce  laughter,  tiucb  is  the  picture  of  him 
ft  n»  by  bis  biographers.  Surely,  one  would  think, 
n  omlor  ceuld  nevec  be  made  out  of  such  materials. 
rvet  nil  tbcse  faults  he  overcame  by  severe  and  patient 
[  ]ibor.  Constantly  on  the  watoh  against  bad  habits, 
ne  praeticed  daily  before  a  glass,  reciting  passages  Tiova 
Sliukspetire,  Janius,  and  the  best  English  orators. 
Ho  frequented  debating  societies,  and  unmindful  of 
tlio  ridicule  that  greeted  bis  lepeatod  fhilnres,  he 
bontinncd  to  take  part  in  the  discussions.  At  last,  he 
eunnnunled  every  dlfflcnlty.    "He  turned  his  shrill 

II  Bad  atumbllug  brogue,"  saya  one  of  his  friends,  "Into 


a  flexible,  sustained,  and  finely-modulated  voice;  his 
action  became  free  and  forcible  j  and  he  acquired 
perfect  readiness  In  thinking  on  bis  1«^;"  in  short, 
he  became  one  of  the  most  brilliant  and  eloquent 
advocates  that  the  world  has  ever  produced.  Well 
might  one  of  his  biographers  say:  "  His  oratorical 
training  was  as  severe  as  any  Greek  over  underwent." 

The  biographies  of  Pnltney,  of  Burke,  of  Pitt,  of 
Erskine,  of  Orattaji,  of  Brougham— of  ail  the  great 
orators  of  England — contain  records  of  the  same  care- 
tal  training  and  discipline  in  the  art  of  speaking. 

Nor  have  American  oratora  found  the  path  to  suo- 
oeai  len  difflcidt.  RnfUs  Choate— who  was,  perhaps, 
the  most  accomplished  advocate  America  baa  yet 
produced— was  a  noble  illustration  of  what  eystematJo 
culture  and  discipline  can  do.  He  was,  in  the  truest 
sense  of  the  term,  a  made  orator.  Forensic  rhetorla 
was  the  gre&t  study  of  his  life,  and  he  pursued  it  with 
a  patience,  a  steadiness,  a  zeal,  equal  to  that  of  Chat* 
ham  or  Curran.  He  trusted  to  no  native  gift  of 
eloquence,  but  practiced  elocution  every  day  fbr  forty 
years  as  a  critical  study.  Everything  that  oonld  be 
prepared,  was  prepared ;  every  nerve,  every  muscle 
that  could  be  trtdned,  was  tn^ned ;  every  power  that 
daily  practice  oonld  strengthen,  was  Invigorated.  So 
thoroughly  imbued  was  he  with  a  leal  for  oratoiy, 
that  it  formed  the  subject  of  his  almost  daily  conver- 
sation, as  It  did  of  his  dally  practice ;  and  bis  biography 
will  rouse  an  ambitious  student  as  the  sound  of  the 
trumpet  does  the  war-liorse. 

Daniel  Weltstor  may,  perhaps,  be  considered  to  havs 
been  as  nearly  a  natural  orator  as  any  this  country  has 
produced ;  and  yet  the  students  are  few  indeed  that  cul- 
tivate the  art  of  oratory  so  laboriously  as  did  he.  Even 
his  genius  was  mainly  "  science  in  disguise,"  He  him- 
self told  the  late  Senator  Fessenden,  that  those  figures 
and  Ulustrations  In  his  speeches,  wliich  iiad  become  so 
fiimous  and  been  so  oiten  quoted,  were,  like  Sheridan's 
wit,  the  reenlt  of  previous  study  and  preparation ;  and 
that  that  passage  in  his  speech,  wherein  he  describea 
the  glory  and  power  of  England— a  passage  known 
and  quoted  the  world  over — was  conceived  and  fash- 
ioned wliile  he  was  standing  on  the  American  side  Of 
the  Niagara  river,  listonlng  to  the  British  drum-beats 
on  the  Canada  shore. 

From  these  examples,  we  may  learn  that  all  truly 
noble  orators  In  every  age  have  trusted,  not  to  Inspi- 
ration, but  to  discipline;  that  great  as  were  their 
natural  abiliUes,  they  were  much  lesa  than  the  Igno- 
rant rated  them;  that  even  the  mighUest  condescended 
to  certain  rules  and  methods  of  study  by  which  the 
humblest  ore  able  to  profit.  It  is  good  fbrthestudent 
to  read  of  the  studies  and  labors,  the  trials  and  conflicts, 
the  dlificnltiee  and  triumphs  of  such  men.  It  Is  to  the 
ambitious  student  as  the  touch  of  mother  earth  was  to 
Antieus  in  his  struggle  with  Hercnles— renewing  his 
strength  and  reviving  his  flagging  zeal.  It  rouses 
him  to  sereror  self-denial,  to  more  assiduous  study, 
to  more  self-sustaining  confldenoe,  and  leads  him  to 
feel,  like  Themlstocles  of  old,  that  "the  trophies  of 
Uiltiades  will  not  let  me  sleep."  These  examples  will 
teach  him  tliat  God  has  set  a  price  on  every  real  and 
noble  achievement;  tliat  success  in  oratory,  ■'■  '- 
everything  else  worth  succeeding  in,  con  be  pn 
only  by  F^n  and  labor;  and  lastly  and  lUMii 
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tboAe  wbo  would  follow  in  their  stops  must  give  their 
days  and  nlghta  to  Btady,  and  emnUte  their  greatnesa 
bj  emulating  their  love  of  labor.  In  onr  next  nnmbec 
we  shall  offer  soma  HOggeeUona  as  to  the  beet  meaue 
of  improTemont  in  forenalo  rhetorlo. 


THE  DUTT  OF  CAKRIEBS  AS  TO  PROVIDING 
BOAD-WORTHY  CARRIAGES. 

The  English  Court  of  Ezcheqner  has  recently  de- 
cided a  case  —Redhead  t.  Tke  Midland  Aafltray  Oa. 
(20  L.  T.  Rep.  628)— which  la  of  Interest  in  this 
country,  and  which  wiD  probably  hereafler  be  taken 
as  a  preoedent  in  all  cases  relating  to  the  liabUlt;^  of 
aurieiB  of  passengeis.  In  that  case,  the  plaintiff, 
whilst  a  passenger  on  the  defendant's  road,  was  in- 
jured by  an  aoddent,  cansed  by  the  breaking  of  ths  tyre 
of  one  of  the  wheels  of  the  car  in  which  he  was  seeted ; 
it  was  proved  that  snch  breaking  was  owing  U>  an 
idr-hubbls,  which  oonld  neither  be  discovered  in  the 
oourse  of  mannikcture  nor  afterwards,  and  that  In  bet 
there  was  no  n^Ilgenoe  on  the  part  of  either  the  manu- 
fhctnrer  or  the  railway  company. 

Ldbh,  J.,  wbo  tried  the  case,  directed  the  Jury  that 
If  the  aooident  conld  not  be  foreseen,  and  was  not  due 
to  any  bult  or  carelesmees  on  the  part  of  the  defend- 
ants, they  were  entitled  to  a  verdtctj  aud  this  mllng 
was  afterwards  npheld  by  Mkllor  and  Lean,  JJ.,  tn 
the  Qaeen's  Ben<di,  thoogh  dissented  from  by  BiuiOK- 
BT7BIT,  J.  (Law  Bep.  2  Q.  £.  412),  The  Exchequer 
Chamber  has  now  unanimously  sustained  this  Judg- 
ment, afler  a  most  carettil  review  of  both  the  English 
and  American  decisions,  and  established,  so  br  at  least 
as  England  Is  concerned,  the  principle  that  carriers 
of  passengers  are  not  warranters  of  the  abeoluto  road- 
worthlnen  of  their  vehicles,  or  tn  other  words  that 
Uiere  is  no  implied  contract  that  their  carriagss  and 
machinery  are  firee  from  those  defects  which  neither 
skill,  care  nor  fbredght  can  detect. 

This  decision  Is  commended  alike  by  sound  sense 
and  an  almost  unbroken  current  of  anthoritlee.  Car- 
Tiers  of  goods  are  Insurers  against  aU  events  but  the 
act  of  God  and  the  king's  enemies.  Thereasonof  this 
rigid  rule  is,  ss  Ijord  Holt  says,  In  Oogg  v.  Barnard 
(1  Sm.  Lead.  Gas.},  that  men  are  obliged,  when  they  In- 
trust their  goods  to  carriers,  to  part  with  all  control  over 
them,  and  that.  If  carrieie  were  not  Insurers,  it  would 
beeasyforthem  to  combine  with  thieves,  and  that "  in 
sneh  a  clandestine  manner  as  would  not  be  possible  to 
be  dlsoovered."  But  with  r^ard  to  the  carriers  of 
passengers,  the  same  rule  has  not,  with  one  or  two 
exaeptlon8,tobehereaneriiotlced,beenapplied,  "and 
for  the  obvious  reason,"  as  Judge  Hubbard  remarked 
\a  InffolU  V.  BilU  (9  UeL  1),  "  that  a  great  dietincUon 
exists  between  persons  and  goods — the  passengers 
being  capable  of  talcing  care  of  thenuelves,  and  of 
ezerdsing  that  vigUanoe  and  foresight  In  the  main- 
tenance of  their  ri^ts,  which  Uie  owners  of  goods 
cannot  do,  who  have  Intrusted  them  to  othen." 

The  carrier  of  passengers  undertakes  that  as  Ihr  as 
human  foresight  can  go  be  will  provide  for  th^  safe 
eonveyanos.  ^egronnduponwhlchhisliabilltyresta 


delivery  in  ony  event.  This  we  understand  to  be 
the  distinction  drawn  by  the  great  body  of  authorities 
between  the  two  classes  of  carrieis. 

But  In  this  StatetbeCourtofAppealebss  attempted 
to  establish  a  rule  Ignoring  this  disllnotlot],  and  rend- 
ering the  obligation  of  the  carrier  of  passengers  as 
extensive  as  that  of  the  carrier  of  goods. 

In  ^W«i»T.  I^  N.  Y.  Central  SailToad  Oo.  (26N.Y. 
R.  102),  the  court  laysdown  the  broad  proposition  that 
the  passenger  carrier  Is  bound,  absolutely  and  irre- 
spective of  negligence,  to  provide  road-worthy 
vehicles.  In  that  case  the  scddent  was  caused  by  the 
breaking  of  an  axle  of  the  car.  The  weather  was,  and 
had  been  forsome  time,  extremely  cold,  which  tended 
to  render  the  iron  brittle.  There  was  aamall,  old  oradt 
in  the  axle,  so  covered  by  the  wheel  that  it  was  abso- 
lutely out  of  reach  of  discovery  by  any  practicable 
ezamlnatioD  of  the  axle,  unices  by  t^ng  off  the 
wheel,  with  great  difficulty  and  labor.  No  claim  was 
nude  that  the  axle  bad  not  been  properly  mann 
botored. 

The  opinion  in  the  case  Is  very  brief  and  seems  to 
have  been  prepared  without  an  examination  of  the 
many  cases  bearing  on  the  quosUon.  This  may 
account  for  the  extraordinary  proposition  It  attempts 
to  establish.  The  ju^ment  Is  founded  on  the  case  of 
Sharp  V.  Ore;/  (Q  Bing.  457),  which  was  the  only  case 
cited,  except  that  of  Hegeman  v.  The  Wettern  Jiail- 
road  Company,  which  we  shall  notice  hereafter,  and 
which  had  evidently  no  influence  in  shaping  the 
opinion  of  the  court. 

If  the  Interpretation  given  to  the  case  of  Sharp  v. 
Qr^  by  the  Exchequer  Court  In  the  case  of  Redhead, 
before  cited,  be  correct.  It  Is  evident  that  the  Judgment 
In  the  Alden  case  is  unwarranted  by  it,  and  stands 
without  a  preoedenL  Speaking  of  that  case  Smith,  J., 
who  delivered  the  opinion  of  the  Exchequer  Court, 
says!  "Thatcase,when  examined, furnishes  no  suffi- 
cient authority  for  the  extensive  liability  which  the 
plaintlffseeks  to  Impose  upon  the  defendant.  There 
the  pl^ntiffwas  injured  by  an  accident  caused  by  the 
breaking  of  the  axletree  of  a  stage-coach.  The  defect 
might  have  been  dlsoovered  If  a  oert^n  examination 
had  taken  place ;  and  It  was  made  a  question  of  fact 
at  tbe  trial  whether  it  would  have  been  prudent  ot 
not  to  make  that  examination. 

TinnAi.,  C.  J.,  wbo  tried  the  cause.  Is  reported  to 
have  directed  the  Jury  to  consider  whether  there  had 
been,  on  the  part  of  the  defendant,  that  degree  of 
vlgllanoe  which  was  required  by  his  engagement  to 
carry  the  plaintiff  safely.  Kow,  if  the  learned  Chief 
Justice  bad  euppoeed  there  was  an  absolute  warranty 
of  road-worthiness,  this  direotioncouldnot  have  been 
given,  as  it  would  then  have  been  immaterial  whether 
tbe  defendant  bad  used  vlgllanoe  or  not,  and  tbe 
degree  of  vigilance  would  have  been  an  nlteriy  im- 
material consideration.  The  Jury  having  found,  on 
his  direction,  for  the  plaintiff,  a  motion  was  mode,  In 
the  absence  of  TiimAt.,  C-  J.,  for  a  new  trial.  Two 
of  the  learned  Judges,  in  reftising  tbe  rule  {Gaseleb 
and  BosAKQTTBT,  JJ.},  are  certainly  reported  to  have 
used  expressions  which  seem  to  Indicate  that  they 
thought  the  defendant  bound  to  supply  a  road-worthy 
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Is  dlBtlnotl7  opposed  to  the  notion  of  a  warranty 
agaioBt  latent  and  Qudiscoverable  defects.  He  saye : 
"  A  ooBOh  proprietor  ta  liable  for  all  defects  tn  hie 
vehicle  which  can  bo  seen  at  the  time  of  oonstraotion, 
as  well  M  for  such  as  may  exist  aflerwarda,  and  be 
dlacovered  by  InTesllgation,  We  have  referred 
Bomewliat  fWly  to  this  oaae,  because  it  was  pnt  tor- 
ward  as  the  strongest  authority  in  Bopport  of  the  plain- 
tiff's claim  which  can  be  fonnd  in  the  English  oonrts, 
and  Iracanse  it  was  relied  on  by  the  Judges  of  the  Court 
of  Appeals,  in  New  Tork,  In  a  decision  which  will  be 
hereafter  reftrred  to.  Bat  the  case,  when  examined, 
fnmiahes  no  sufflcient  authority  for  the  nnllmtted 
warranty  now  oontended  for.  The  foots  do  not  raise 
the  point  for  decision,  and  tlio  authority  of  TiHD.iJL, 
C.  J.,  and  Aldbrbon  is  sgi^nst  the  plalnttSL" 

On  snoh  unreliable  and  misapprehended  authority 
has  our  Court  of  Appeals  imported  a  new  and  extra- 
ordinary oondltlon  into  the  contract  between  urrier 
and  piHsenger. 

The  Supreme  Court  of  the  seventh  district,  in  the 
case  of  MePadden  v.  Nea  York  Central  Railroad  Cb. 
(47  Barb.  247),  repeats  the  rule  of  tlie  Alden  case,  but 
the  principle  was  not  Involved,  and  the  remarks  of  the 
learned  Judge  are  wholly  obiter.  That  case  was  for 
an  accident  caused  by  a  broken  raiL  It  appeared  that 
an  express  train  l»ad  passed  over  the  place  where  the 
rail  was  broken  but  a  short  time  before  the  ttala  on 
which  the  plaintiff  was  riding,  and  tliat  there  ttad  been 
no  examination  of  the  track  between  that  time  and  the 
tlmeoftheacDidenl.  The  plaintio;  at  the  trial,  asked 
to  go  to  the  Jury  upon  tlie  qaestioo  whether  Uie  rail 
was  not  broken  before  the  train  on  wlUch  the  plaintiff 
was  a  passenger  came  up,  but  his  request  was  refused, 
and  a  non-anit  granted.  It  was  a  proper  question  for 
the  jury  even  within  the  rule  of  the  Exchequer 
Chamber.  It  has  never  been  questioned  that  cairiers 
were  bound  to  exorcise  the  uttormoet  care  and  fore- 
sight in  preventing  accidents;  and  a  n^loct  lo  ex- 
amine the  track,  after  the  passage  of  a  train,  may  Justly 
be  regarded  as  a  violation  of  tliat  rule.  Indeed,  under 
the  rule  of  the  Alden  case,  the  question  whether  the 
rail  was  brokon  previoualy  to,  or  at  the  instant  of  the 
accident,  could  not  properly  l>e  submitted  to  the  jury, 
as  It  was  entirely  Immaterial  — the  company  being 
absolutely  liable  for  a  breakage  of  Its  mactiinery. 

So  fiir  as  we  have  been  able  lo  learn,  the  law,  as  laid 
down  by  the  Court  of  Appeals,  has  never  been  fol- 
lowed outside  of  this  State. 

In  Maaaacbusetts  it  has  long  been  settled  that  car- 
riers of  passengers  are  not  responsible  tor  hidden  de- 
fects which  it  is  not  In  their  power  to  dlsoover  by  any 
ordinary  means.  The  case  of  IngalU  v.  BUU  (9  Met 
1),  was  for  an  injury  caused  by  the  breaking  of  an 
axle-tree  of  a  coach,  in  which  there  was  a  very  small 
flaw,  entirely  surrounded  by  sound  Iron  one-fourth  of 
an  inch  thick,  and  which  oould  not  be  dlsoovered  by 
the  moat  carefiU  examination  externally.  The  oourt 
held,  after  a  most  elaborate  examination  of  the  anthor- 
ities,  that  the  action  oould  not  bs  maintained ;  and 
Bald :  "  Where  accidents  arise  tmta  a  hidden  and 
Internal  defe<A,  which  a  careftil  and  thorough  exami- 
nation would  not  disclose,  and  which  oould  not  be 
gnurdedagsinBt  by  the  exercise  of  a  sound  Judgment, 
and  the  most  vigilant  oversight,  then  the  proprietorls 


not  liable  for  the  it^nry,  but  the  misfortune  mnat  be 
borne  by  the  sufferer  as  one  of  that  claai  of  injuries 
for  which  the  law  can  affbrd  no  redress  in  the  form  of 
pecuniary  recompense." 

In  B^Borda  v.  Lord  (49  Maine,  279),  it  was  held  that 
If  a  passenger  receive  an  Injury  which  any  reasonable 
care  or  skill  conld  have  prevented,  the  carrier  Is  liable 
therefor.  In  Sales  v.  Wettem  Stage  Cbmpany  (4  Imva 
M7),  the  conrt  says :  Carriers  of  passengers,  for  hire, 
are  bound  lo  exert  the  ntmost  skill  and  prudence  In 
conveying  their  passengers,  and  ore  responsible  for 
the  slightest  n^Iigenoe  or  wont  of  skilfnllneea  either 
in  themselves  or  their  servants.  In  Galena  and 
Chiea^  S.  Co.  v.  Fay  <I6  III.  658),  the  court  says; 
The  care,  skill  and  diligence  required  of  carriers  of 
passengers  are  of  the  highest  d^ree,  and  must  be  pro- 
portionate to  the  danger  of  their  partjcnlar  mode  of 
conveyance;  but  they  are  not  insureia  ag^nst  all 
aocidenta,  and  tbe  passengers  take  all  the  risks  Inci- 
dent to  tbe  mode  of  travel.  Such,  in  short,  has  bees, 
the  purport  of  every  decision  on  the  subject,  in  every 
State  in  tbe  Union  where  the  question  has  arisen. 
Such  was  also  the  doctrine  of  the  courts  of  this  State 
before  the  innovations  of  the  Alden  case.  In  Cbnufen 
and  Amboy  Railroad  Oo.  v.  Bttrk  (18  Wend,  626); 
Hollieter  v.  Noielen  (19  Wend.  286);  Onrti*  -v.  Syra- 
cuse and  Bocheater  R.  R.  Cb.  (SO  Barb.  282) ;  Weed  v. 
Fnnama  R.  Co.  (5  Duer,  198);  Oaldaeli  v.  Murphy 
(1  Duer,  233),  and  other  cases,  the  courts  have  held  the 
carriers  of  passengers  reeponslble  only  for  the  exercise 
of  human  care  and  foresight. 

We  regard  the  rule  aa  laid  down  in  the  case  of 
BegemoH  v.  3%e  Wettem  Railroad  Cb.  (IS  N.  T,  B. 
9),  Buffldently  rigid  to  afford  the  aeooaaary  protection 
to  travelers,  and  believe  that,  should  the  question 
again  come  before  the  Court  of  Appeals,  it  will  be 
token  as  a  precedent  rather  than  the  Alden  declsian. 
The  case  was  also  for  Injuries  occasioned  by  the  break- 
ing of  a  car  axle,  caused  by  a  slight  crock  or  flaw.  It 
was  proved  tfaat  the  axle  was  made  of  the  best  iron, 
and  by  reputable  manobdurers,  and  that  the  only 
way  of  detecting  the  flaw  was  by  bending  the  axle, 
otter  its  manolocture  — a  test  which,  it  appeared,  was 
used  by  some  manubctnrers,  but  which  had  not  been 
applied  to  the  axle  in  qneetion.  It  was  a  defect  In 
coDetnioUon  resulting  from  a  want  of  skill  or  care  on 
the  port  of  the  manufactnrers.  The  ooort  belA  that 
the  railroad  company  woo  bound  to  the  exer«iBe  of  the 
utmost  skill  and  foresij^t,  not  only  In  running  their 
cars,but  in  their ooDstmoUon;  andthatltwasaqneo- 
tlon  for  Uiejory  to  determine  whether  there  had  been 
negligenoe  either  on  the  part  of  the  oompaDy  or  of  the 
mannfoctoreiB.  Only  five  judges  concurred  In  the 
decision  i  Maktiit  and  Dbmio,  J  J,,  diaaenUng,  oa 
the  ground  that  the  company  was  not  liable  for  Uie 
negligence  of  the  maDufiHAnrers.  In  the  case  of 
Sharp  V.  Orey,  before  dted,  Axjikbsoit,  J.,  expressed 
views  similar  to  those  of  the  majority  of  Uie  oourt  In 
the  above  case.  He  says:  "A, coach  proprietor  is 
liable  for  all  defects  In  bis  vehicle,  which  can  be  seen 
at  the  time  of  oonstruotion,  as  well  as  for  snch  aa  in*y 
exist  aflerwarda,  and  be  discovered  on  Investigation." 

From  this  cursory  examination  of  the  anthoritiea  it 
would  seem,  as  Is  the  fact,  that  the  case  of  Aldm  t. 
2»e  Jfaw  r<wt  CteKrai  AriJrood  stands  alone  and  na- 
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supported  in  tba  broad  proposition  It  attompto  to 
establish.  Indeed  the  learned  Judge  who  delivered 
the  opinion  in  that  case  seoms  to  have  been  consdoua 
that  ho  was  annexiiig  to  tho  contract  of  the  carrier  of 
Iiassengers  what  had  not  hitherto  been  anderstood  to 
form  a  part  of  it,  and  attempts  to  palliate  it  bj  sayiiiK : 
"  Though  tjbls  may  seem  a  hard  rule,  it  is  probably 
the  best  that  can  be  laid  down,  since  it  is  plain  and  of 
easy  application,  and,  when  once  established,  ia  dis- 
tinct notice  to  all  parties  of  their  duties.  And,  prac- 
tically, it  will  be  likely  to  work  no  more  burdensome 
results  to  carrioia  of  passengers  than  to  leave  them, 
with  an  unoortaitt  criterion  of  responsibility,  to  the 
tronble  and  expense  of  strongly  litigated  contests  be- 
fore Juries."  We  had  never  before  supposed  that  any 
plea  of  oonvonioncy,  or  ease  of  applicatiou,  was  a 
snffldent  excuse  for  a  departure  from,  or  innovation 
1  law,  especially  so  fkr  aa  to  intro- 
B  obligations  into  the  contracts 
of  parties. 

We  are  in  lavot  of  holding  all  carriera  of  passengers 
to  the  exercise  of  the  highest  degree  of  human  skill, 
care  and  fbreeight,  but  to  make  them  liable  fbr  a  dis- 
aster arising  from  a  latent  defect  in  tho  macJiinery 
whidi  they  are  obliged  to  nse,  which  no  human  skill, 
care  or  foresight  oonld  either  iuive  prevented  or 
detected.  Is  neither  Just  nor  reasonable,  nor  requisite 
to  the  safety  of  the  public. 


LAW  AND  LAWTEBS  IN  LITERATUEE, 
Ziaw  and  lawyers  have  always  been  a  prominent 
Bnbtfeot  foroomment,  and  not  infrequently,  of  ridicule, 
In  liteiatore.  A  good  deal  of  this  Is  too  fnmlllnr  to 
Justify  review.  Every  school-boy  has  grown  gloomy 
over  Eugene  Aram,  and  cried  at  the  oourt  scenes  in 
Tlie  Heart  of  Mid-Lotltian.  The  first  law  book  read 
by  the  young  man  on  entering  the  study  of  our  pro- 
fession is  usually  Ten  Thousand  a  Tear,  by  the 
amiable  and  funny,  but  rather  moan-aplrllod  Mr. 
Samuel  Warren,  who  mixes  np  some  bad  law  with  a 
good  deal  of  toadyism  and  servility.  We  are  all  quite 
well  acqn^nted  with  Mr.  Dickens'  legal  charactora — 
Tulkinghom  and  Tbolee,  Sampson  Brass  andhis  dsler 
Sally,  Jnatlce  Nnpklns  and  his  clerk  Jinks,  Sergeant 
Bnzfuz  and  promising  young  Mr.  Pbnnkey,  MeesiB. 
Doddson  A  Fogg,  the  Inexorable  partner  Jorkins, 
etc,  and  with  tho  admiralile  and  humane  spirit  of  hia 
satire  on  the  abuses  of  the  chonoery  system.  If  Mr. 
Dickens  had  done  nothing  else  in  this  vray  except  to 
draw  that  wonderful  scene  In  Onr  Mutual  Friend,  in 
which Rogne  Rlderhood  makes  hia  "Alfred  Davy," 
he  would  have  demonstrated  at  once  his  acuto  knowl- 
edge of  human  nature  and  of  the  workings  of  legal 
afCaiis.  I  suppose  there  are  certain  other  weak  per- 
sona beside  myself  who  liave  been  tempted  into 
reading  certain  of  Mr.  Anthony  Trollope'a  novels,  in 
which  legal  matters  are  roarvelously  but  dully  dealt 
vrith.  Those  who  are  favorable  to  the  admission  of 
women  to  the  bar  wiU  find  warrant  for  their  opinions 
in  two  works  of  fiction  —  to  mention  the  sublime  and 
the  ridiculous  in  one  breath  —  The  Merchant  of  Venice 
and  Qrifflth  Oaunt,  All  Oiose  thin^  are  ^miliar,  and 
have  beat  well  commented  on  by  a  writer  for  the 


American  Law  Review,  in  an  article  onljttod  Law  in 
Romance,  in  the  number  for  April,  ISOT, 

It  has  long  been  a  fiivorite  project  of  mine  to  carry 
this  research  further  back  and  more  extensively  into 
literature,  and  to  trace  how  taw  and  lawyers  stood  in 
the  eaUmation  of  the  older  and  lees  familiar  moralists, 
dramatists,  and  novelists.  The  field,  I  am  sure,  is  a 
rich  and  Inviting  one,  and  however  incompletely  I 
may  succeed  in  developing  its  interest,  I  shall  be  en- 
tirely satisfied  if  my  essay  shall  operate  to  induce  tha 
study  of  our  more  ancient  authors. 

I  shall  endeavor  at  first  to  preserve  something  like 
a  chronological  series,  but  if  In  the  course  of  my  In- 
vestigations anything  now  turns  up,  which  ought  to 
have  been  Inserted  before,  I  shall  not  allow  any 
restriction  to  the  order  of  time  to  prevent  Its  insertion 
out  of  place.  Nor  shall  I  pomjlt  my  predilection  for 
the  English  tongue  to  prohibit  some  little  rambling 
into  foreign  countries  and  literatures.  In  short,  I  pro- 
pose to  be  as  rambling  and  desultory  as  Dr.  Foster's 
children,  under  the  influence  of  the  paternal  rod,  when 
they  danced 

"  Out  of  England  into  France ; 
Out  of  France  Into  Spain ; 
Then  ho  made  'cm  dance  back  ag^n." 

In  the  "  Herdsman's  Happy  Life,"  Grand  In  Byrd's 
Songs  (1688),  we  read: 

"  For  lawyers  and  their  pleading 

They  stocm  it  not  a  straw ; 
They  think  that  honest  meaning 

Isof  itself  alaw; 
Where  consoienoejudgeth  plainly. 

They  spend  no  money  vainly.'' 


Before  this,  Chancer  had  described  a  lawyer  as  one 
of  the  Canterbury  Pilgrims : 

**  A  Sergeant  of  the  Lawe,  ware  and  wise. 
That  often  hadde  ybenat  theparnis,* 
Ther  was  also,  ful  ricbe  of  excellence. 
Discrete  ho  was,  and  of  grot  roverenco: 
He  semed  swicho.t  his  wordes  wore  so  wise, 
Justice  he  was  ful  often  in  assise, 
By  patent,  and  by  ptoine  commisaioun ; 
For  his  science,  and  for  his  high  ronoun. 
Of  foes  and  robes  had  ho  many  on. 
So  groto  a  pourchasour  was  nowher  non. 
All  was  foe  simple  in  him  to  effect. 
His  pourehasing  might  not  bon  in  suspect 
Nowoere  so  txtsy  a  man  as  ho  ther  u'as. 
And  yet  he  semed  beaicr  than  bo  was. 
In  termes  hadde  he  cas  and  domesj  alle. 
That  fro  tho  time  of  King  Will  wcren  falle. 
Thereto  be  oonde  endlte,  and  make  a  thing, 
Ther  coude  no  wight  pineholi  at  his  writing. 
And  every  statute  coudo  he  plaino  by  rote. 
He  rode  but  homoly  In  a  medlee  cote. 
Girt  with  a  sonit^  of  silk,  with  barres  smale; 
Of  his  array  toll  I  no  lon^r  tale." 

'PMTlf,  ctmroh  portloo.     tSncb.     lOptnlOEU.     IFtDd  flmw. 
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The  learned  Selden,  In  "  Table  Talk,"  has  an  Inter- 
esting secUon  on  law,  in  which  the  most  striking 
observation  ia :  "  Ignorance  of  the  law  excuses  no 
man ;  not  that  all  men  know  the  law,  but  because  'tis. 
an  excuse  every  man  wiU  plead,  and  no  man  can  tell|  Q 
how  to  conltite  him."  '^ 
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The  legal  profession  end  Frenchmen  were  held  np 
to  Bcom  In  Beaumont  and  Fletcher's  oomedy,  entitled 
"The  Uttle  French  Iiawyer,"  In  which,  etrange  to 
say,  the  lawyer  is  by  no  means  the  principal  person- 
age,  and  Is  not  closely  connecled  with  the  plot.  The 
character  of  La  Writ,  Oie  lawyer,  ia  ascribed  by  several 
editors  to  Beaumont'B  pen.  La  Writ  Is  a  fosay,  busy, 
dialerlo,  mean-spirited  fellow,  who,  by  an  accidental 
BucceBB  in  a  duel  forced  on  htm  by  a  raffling  gallant, 
ts  filled  with  the  idea  that  he  is  a  man  of  spirit,  aud 
courts  strife  until  hie  afiteted  bravery  Is  cudgeled  out 
of  him.  He  makes  his  first  appearance  In  a  sort  of 
general  answer  to  a  crowd  of  clients : 

"  I  understand  your  criisbb  • 
Tours  about  com  .  .    .     ■ 

Will  you  make  a 


And  his  petiti. 
Bond  in  your  1 
Will  you  have 

melted  I 
And  toll  your  ir 


about  bell-fonnding  T 
»  —  What  will  youTiave  me  do  T 
break  my  heartf    My  brains  are 

^ ar,  as  I  am  a  gentleman, 

e  shall  be  the  first.    Commend  me  to  your 
mistress. 
And  tell  her,  if  there  be  an  extraordinary  feather, 
And  tall  enough  (br  her  — I  shall  despatch  you  too, 
I  know  your  oause,  for  transporting  of  &rthingaleB; 
Trouble  me  no  more.    I  say  again  to  you, 
Ko  more  vexation  I    Bid  my  wife  send  me  some  pud- 

I  have  n  caoae  to  mn  Oirough  requirM  puddings ; 
Puddings  enough.    Farewell." 

That  it  was  the  fiisUon  in  those  days  for  attorneys 
to  carry  bags,  la  evidenced  by  the  taet  that  in  the  duel 
Id  Writ's  life  ia  saved  by  his  ba^,  which  he  hangs  in 
ftont  of  him.  Hia  antagonist  loses  his  sword,  and  La 
Writ  triumphs— an  example  of  nonsuit  applied  to  the 
dueL  He  takes  this  auocesa  so  kindly  that  he  becomes 
intoxicated,  sings  lewd  songs,  asks  for  "a  wench  or 
two,"  says  ha  "  hates  a  coward  "—a  reminder  of  Fal- 
staff '8  "a  plague  o'  all  cowards  say  I."  But  while  he  is 
winning  glory  In  this  unaccustomed  field,  his  canses 
go  by  defiiult,  and  he  flings  away  his  bag,  with 
"  Avannt,  thou  buckram  budget  of  petitions  I  Thou 
spital  of  lame  causes  t"  Ha  chaUenges  the  president- 
Judge  for  dismisdng  his  canses,  and  when  told  that  be 
is  no  swordsman.  Bays:  "Let  him  leam;  time,  that 
tndns  chickens  up,  will  teach  him  quickly."  The 
Judge,  on  receiving  the  challenge  fi«m  this  "  wrang- 
gling  advocate,"  this  "  little  Agent  thing,"  this  "  nota- 
ble talking  knave,"  pleads  his  old  age  bb  an  excuse 
for  not  meeting  him  in  person,  and  depnles  bia  kins- 
man to  fight  In  his  place.  The  kinsman  Sampson  ap- 
pears, and  the  seconds,  by  preconcert,  strip  both  com- 
batants to  the  skin  for  the  purpose  of  discovering  any 
concealed  armor,  and  then  ran  away  with  their  cloth- 
ing and  their  swords.  After  a  noisy  oombat  of  words, 
in  which  the  shivering  La  Writ  proposes  "  to  fight  at 
buffets,"  which  Sampeon  scofihat,  — "My  lord,  mine 
uncle's  cause  depend  on  bozM  I"— the  two  ftdl  in  with 
the  judge  and  his  friends,  and  La  Writ  is  beaten  by 
one  of  the  latter,  wbo  says  i 
"  Nay,  never  look ;  your  lawyer's  pate  is  broken. 

Anid  your  litigious  blood  alx>ut  your  ears,  sirrah. 

Whydo  you  Aght  and  snarl  T 

La  Writ.    I  wae  possessed. 

C^ampemel.    I'll  dispOBSesa  yon.    (Beats  him.)" 

After  promising  to  "  fell  close  to  his  trade  again,  and 
leave  brawling,"  and  asking  the  Judge's  forgiveness. 


he  Is  permitted  to  depart,  "an  advocate  new-vamp'd." 
After  this,  Ia  Writ  ia  as  meek  as  Katherine  after  her 
taming  by  Petmchio,  and  gives  Sampson  and  his  cli- 
ents as  good  advice  as  Katberine  her  friends.  He  dia- 
snadea  Sampson  Arom  revenge,  saying: 
"I  find  I  am  wiser  than  ajnsticeof  peace  now: 

Qive  me  the  wisdom  Uial'a  beaten  into  a  man  I 

That  sticks  still  by  him. 

Go,  my  aon  Sampson,  I  have  now  begot  thne , 

I'll  send  thee  cauaes ;  speak  to  thy  lord  ai  " '  -  - 

Put  on 
Thatn 

Now  welcome  tongne'i^n;  btugswordsl" 

In  "The  Widow,"  Martino,  clerk  of  Brandino,  the 
Justice,  gives  a  warrant  to  a  snltor,  with; 

"Nay,  look  upon 't,  and  spare  not;  everyone  can- 
not get  that  kind  of  warrant  from  me,  signlor.  Do  you 
see  this  prick  i'  the  bottom?  it  betokens  power  and 
speed ;  It  ia  a  privy  mark  that  runs  betwixt  the  con- 
stables and  my  master ;  those  tliat  cannot  read,  when 
they  see  this,  know  'Us  fbr  lediery  or  murder ;  and 
this  being  away,  the  warrant  comes  gelded  and  Insnffi- 
clent,  "  •  •  Look  you,  all  these  are  nihila;  they 
want  the  punotlon." 

Much  of  the  "Spanish  Cnrate"  seems  designed  to 
"  crucify  the  lawyer."  In  thia  admirable  oomedy,  the 
character  of  Bartolus,  the  lawyer  and  one  of  the  prin- 
cipal peraonagea,  aud  the  standing  of  lawyers  as  evi- 
denced by  the  luinriona  habita  of  thdr  wivee,  la  atrik- 
Ingly  and  aucdnctly  exhibited  in  the  opening  speeches 
of  his  handsome  spouse,  Amaranta : 

"  Tou  know  your  own  disease,  distrust  and  Jealonsr. 
a  •  •  ■  •  •  •  a'' 

Tou  are  too  covetous ; 
If  that  M  tank'd  a  virtue,  you  have  a  rich  one. 
Set  me.  &ko  other  lawyers'  wlve^  olf  handsomoiy. 
Attended  aa  I  ought;  and,  as  they  have  it, 
My  coach,  my  people,  and  my  handsome  women, 
My  will  in  honest  thinga." 

From  another  speech  of  Bartolas,  it  appears  that  one 
of  the  learned  professions  brought  grist  to  the  law- 
yer's mill,  whiob,  in  modem  times,  does  not  except 
IndirecUy : 

"  "Tis  some  honest  client, 
Kicb  and  Utlgioue,  the  en  rate  has  thought  to  me." 
But  the  curate  brings  Instead  a  law  student  in  the 
person  of  Leandro,  a  gallant  dl^^ised,  who  ia  in  love 
with  the  beantifbl  Amaranta ;  and,  aa  a  means  to  pros- 
ecute bis  suit,  proposes  to  become  an  Inmate  of  Bar- 
toluB*  house  and  office.  It  would  be  pleasing  to  the 
profesrioD  to  meet  a  law  student  of  equal  ability  and 
willingness  to  pay  now-a-days,  for  this  one  offered 
twenty  ducats  a  month  for  the  privil^^  besides  three 
hundred  down,  and  to  "  detny  hia  diet."  Of  oonrse, 
he  was  accepted.  Diego,  tbesexton.  who  aeoompanies 
him,  bids  him  adieu  with: 

"  Take  a  good  heart;  and  when  yon  are  a  cunning 
I'll  sell  my  bells,  and  you  shaU  prove  it  lawlVil." 
Amaranta's  snspidonB  are  aroused  by  the  liberal 
payments  whldi  her  hnsband  tells  ber  the  student  has 
made,  and  the  student  serenades  her  In  some  veisea, 
which  she  sajia  "  are  no  law ;  tboysoandtoosweetly." 
Don  Henrique  employs  Bartolus  In  a  dishonest  cause, 
upon  which  hinges  the  other  branch  of  the  plot.  Bar- 
tolus scruples   not;    "we  surgeons   of  the  law  do 
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deaperate  cutm;  good  few  b^«t  good  caoMS;  the 
prero^tive  of  the  ciowiw  will  can;  the  nutter ;  the 
oaaiatant  aita  to-morrow,  and  he'syoor  friend;  your 
moneyed  men  love  naturally,  and  aa  yonr  lovea  are 
dear,  eo  are  yonr  caosea.  Bang  the  penurionst 
their  caueea,  like  their  parses,  have  poor  Iwuea."  Bat 
he  "  most  have  wltnesBeB  enoDgh  and  ready— sabaton- 
tial,  fearleHB  Bouls— that  will  swear  Buddenly— that  will 
■wear  anything!  for  variety,  Uiey  may  nwear  truth, 
else  'tia  not  mnoh  look'd  after."  He  then  advieee  bis 
client  to  "aee"  the  jadge,  and  diamiBBee  him  with 
"  go,  and  believe  1'  the  law."  Before  th^  oome  into 
court,  the  deftndant  ass^ls  Bartolas  with  foul  lan- 
guage, and  Inainnatea  that  he  "would  plead  a  needy 
client's  cause  for  a  starv'd  hen,  or  half  a  little  lotn  of 
veal,  though  fly-blown."  Bartolus'  opening  speecli 
In  ooort  is  quite  in  the  modern  vein: 

"  If  I  stood  here 
To  plead  in  the  defence  of  an  tU  man, 
Most  eqnal  Jadge,  or  to  accnse  the  Innocent, 
(To  both  which  I  profess  myself  a  atranger), 
It  would  be  requisite  I  should  deck  my  language 


s rhetorician;  'tis oonfees'd 


Contemns  a  borrowed  gloss." 


But  Leandro  finding  soant  opportnniUea  to  oonrt 
Amaranta,  his  friends,  the  curate  snd  the  sexton, 
enter  into  a  plot  to  entice  Bartolus  from  home,  Diego 
fe^ins  mortal  sickness,  and  sends  Lopei  fbr  Bartolus 
to  draw  his  will.  Then  ensues  a  most  amusing  scene. 
It  Is  represented  to  Bartolus  that  Diego  is  very  rich, 
and,  after  making  anndiy  bequests,  intends  most  of 
hia  estate  fbr  the  oovelous  lawyer.  Biro's  attendants 
give  him  drink  to  sustain  his  strength,  and  he,  beoom- 
Ing  tipsy,  mskes  the  most  extravagant  and  absurd 
provisions  for  all  sorts  of  stnnge  ottJecta,  and  the  law- 
yet  la  In  an  agony  at  seeing  hia  prospects  dissipated. 
After  spinning  out  this  will  aa  long  as  poeslble,  the 
conspirators  contfees  that  they  have  been  fooling  Bar- 
tolas.  He  raves,  and  Di^o  "  flnda  thta  cataplasm  of 
a  weU-cozened  lawyer,  laid  to  his  stomach,  lenlfles  his 
fover."  In  the  meantime,  the  handsome  wife  and  the 
law  student  are  improving  the  opportunity  at  home, 
and  in  a  pretended  attendance  at  <^arch.  On  Barto- 
lus' return  he  rages  horribly,  but  is  quieted  by  Lopez's 
mention  of  the  Inquisition  as  a  terror  to  those  who 
deny  their  wives  tbe  privllc^  of  church.  He  pre- 
tends to  be  reoonoiled,  and  invites  the  conspirators  to 
brealcEut.  Iliey  attend,  he  deprives  them  of  their 
weapons,  snrronnds  them  with  ofBceis,  and  instead  of 
edibles,  puts  In  one  dish  "  an  execution  for  athousand 
ducats"  against  the  guest;  in  another,  "  a  capias  (itim 
his  surgeon  snd  his  ailk  man ;"  In  another,  "  a  strong 
oltatioD ;"  and  in  another,  "  a  warrant  to  appear  befbre 
the  Judges."  Oat  of  this  mess  they  are  resoned  by  a 
detM  ex  maehiTta,  and  tn  the  end  all  pArties  are  ceoon- 
<aied. 

In  "AWlfB  for  a  Month"  a  "Lawyer,  Fhyridsn, 
Oaplaln,  and  Cubpurse  pass  over  the  stage,"  and  Tony, 
»  fbtd,  in  hia  remarks  to  Fodrano  oonoetnlng  the  vari- 


ous "suitors  to  the  widow  lady,"  deals  out  hard  meas- 
urs  to  our  profession,  in  respect  to  our  gallantry  to- 
ward the  ^r  sex : 
"  Atdnmo.  Why,  these  are  rascals, 
Tonj/,  They  were  meant  to  be  so : 
Does  thy  master  deeerve  beUer  kindred? 
Pod,  There's  an  old  lawyer, 
Trinmi'd  up  like  a  gailey-foist;  what  wonld  be  do 

with  her  T 
Ton}/.  As  usurers  do  with  their  gold ;  he  woul.l  look 


»  a  dav,  like  a  hard  report, 
dull  eye,  and  keep  his  fingers  Itching ; 
mything  else  she  may  appeal  to  a  parliament ; 


and  keep  his  fingers  Itching ; 

.     _, „ she  may  appeal  to  a  parllamen . , 

Subpvmat  tndpostea*  have  spoil'd  his  codpiece." 

When  the  anltora  present  themselves  and  nige  their 
claims,  the  lawyer  says:  "I  am  a  lawyer;  I  can 
make  her  ajointore  of  any  man's  land  in  Naples;  and 
she  shall  keep  it,  too ;  Ihaveatrlckforit."  Towhich 
Tony  answers: 

"  Canst  thou  make  ber  a  Jointnre  of  thins  honesty. 
Or  thy  ability,  thou  lewd  abridgement  T 
Those  sre  nonsuited  and  flung  o'er  the  bar." 
When,  to  test  their  stnoerlty.  It  is  inquired  of  tiie 
anitots  which  of  them  will  "  dare  take  her  for  one 
month,  and  Uien  die  T"  the  lawyer  exensee  himself, 

"  This  is  like  to  be  s  yesr  of  great  dissenUon 
Among  good  people,  and  I  dare  not  lose  It; 
There  wul  be  money  got." 

ITd  be  conUnnad.] 


THE  MOEAL  STANDING  OP  THE  LEGAL 
PROFESSION. 

A  recMit  writer  in  the  New  York  Independent 
makes  a  violent  onslaught  on  lawyers.  "  What  pro- 
fbeelon,"  be  asks,  "has  sent  so  many  representatives 
to  corrupt  le^shiUon,  and  to  disgrace  human  nature 
by  the  snooesalVil  glorlfloatJon  of  crime  ?  What  pro- 
feasion  has  given  so  few  saints,  so  few  martyrs,  so  few 
morsl  heroes  to  the  worldT"  Towlilchwe  answer, 
that  to  lawyers  is  due  a  state  of  social  affairs  in  which 
there  is  no  longer  any  possibility  of  martyrdom  or 
necessity  for  moral  heroism.  It  is  h^lily  probable 
that  If  it  were  not  Ibr  the  profession  he  reviles,  this 
writer  would  never  have  had  a  chance  to  publish  hia 
foolish  srtlole,  for  these  are  the  days  of  onlloensed 
printing.  Nearly  every  trace  of  social  and  religious 
liberty  on  earth  Is  due  to  lawyers.  No  class  has  boon 
BO  fruitful  of  "  saints,  martyrs,  and  moral  heroes"  as 
the  clergy,  and  yet  what  a  world  this  would  Iw  If  ruled 
bypriestsi  A  priest-goveroed  peoplelsQ^onymons 
wlUi  an  Ignorant,  degraded,  saperstltions,  and  unaspir- 
ing people.  The  priests  have  always  been  the  cause 
of  aU  "martyrdom,"  and  "moral  heroism"  was  an 
outgrowth.  The  physical  safety  of  society,  the  liberty 
of  religious  opinion,  the  cohesion  of  our  moral  sys- 
tem, are  all  in  great  measure  due  to,  and  dependent 
ou,  law  and  Ita  officers.  If  it  were  not  tor  ameliora- 
tions which  lawyers  have  effected,  some  Cotton  Mather 
would  still  be  banging  witches ;  some  Calvin  wonld 
still  be  burning  ServeCus ;  slavery  would  overspread 
the  world;  laxy  monks  would  still  be  scsrii^  rich 
and  moribund  sinneis  Into  large  gifts  to  fotten  pre- 
tended religions  naea.  In  his  recent  groat  work  on 
"  European  Morals,"  Mr.  Leoky  says  that  no  other 
agent  Is  so  potenUy  henefldal  lo  moulding  publlo 
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Opinion  in  England  at  the  present  daj  as  the 
pspen,  and  that  mncli  of  their  inoreased  Influence  fa 
due  to  the  foot  that  the  lawyers  liaTe  taken  to  -writing 
for  them.  I^  truth  is,  that  mankind  have  always 
had  80  poor  an  opinion  of  themselves,  that,  were  It 
not  for  lawyers,  they  would  still  be  nnwllUns  to  allow 
to  eaoh  other  the  smallest  credence,  in  or  out  of  court. 
Until  lawyers  oaosed  the  rale  to  be  changed,  no  per- 
son accused  of  crime  could  testify  on  his  own  behftlf, 
beuause  the  theol(«!ans  had  taught  that  he  most  neces- 
sarily peijurs  hiinself,  and  now  all  the  croaking 
against  the  present  rule  comes  from  dyspeptic  haters 
of  our  profesBion.  All  the  ameliorations  of  the  laws 
respecting  women  are  dne  to  lawyers,  and  yet  all  the 
women  think  OB  a  terrible  setof  fellows.  They  would 
prefer  connael  like  Mrs.  Stowe. 

It  Is  high  time  that  the  vnlgar  notions  about  law- 
yers were  done  away.  They  are  the  oflbprlng  of  the 
envy  that  mankind  bear  toward  those  who  are  able  to 
earn  a  living  without  manual  exertion  or  the  employ- 
ment of  capital.  ThedeitleeofBocietyareMuBoleand 
Money,  Sheer  Intellect  is  something  they  grudg- 
ingly tolerate.  Rich  men  and  Iab(»1ng  men  alike  are 
envious  of  lawyers,  and  yet  we  can  assure  them  that 
if  the  mean  things  that  lawyers  consent  to  do  at  the 
instigation  of  their  clients  were  weighed  against  the 
mean  things  that  they  prevent  tiieir  clients  from  do- 
ing, the  balance  would  ioollne  heavily  in  Ikvor  of  the 
lawyers.  In  a  word,  the  standard  of  profeealonal 
honor  among  us  is  as  much  higher  than  the  standard 
of  commerdal  honor  — yes,  and  of  clerical  honor, 
too  —  as  heaven  is  higher  than  earth. 

We  would  like  to  nak  this  Ind^mdent  gentleman 
n  few  plain  questions.  First.  To  whom  does  he  think 
Catholic  Emancipation  in  the  British  Empire  was  due, 
to  the  lawyers  or  the  House  of  Commons,  or  to  the  pre- 
lates of  the  House  of  IiordaT  Second.  Does  he  not 
think  that  auoh  men  as  Sam  Adams,  John  Adams, 
and  Patrick  Henry,  who  represented  all  the  lawyare, 
were  of  as  mach  weight  in  the  straggle  for  American 
poliUcal  liberty  as  the  Rev.  Mr.  Duohe,  who  ooun- 
seUed  Washington  to  surrender  the  colonies  to  Great 
Britain,  and  who  fully  represented  a  lai^  number  of 
the  "martyr"  and  "moTal-hero"  class  in  the  Middle 
States  r  Third.  Does  he  not  think  tliat  anch  men  as 
Lord  Mansfield,  in  England,  and  Abraham  Lincoln, 
Charles  Sumner,  Thaddens  Slovens,  Salmon  P.  Chase, 
John  Jay,  and  Ben  Butler  have  had  some  influence  in 
effecting  the  abolition  of  slavery  and  the  slave  trade  f 
Fourth.  Will  he  not  oonoede  "moral  heroism"  to 
such  men  as  John  Somers,  of  England,  who  defended 
the  seven  bishops,  and  to  Daniel  O'Connell,  and  the 
other  refbrmera  and  liberators  and  champions  of  civil 
liberty  In  the  I^!&l  ranks,  whose  names  shine  on  every 
page  of  history  T 

As  to  the  charge  of  cormption,  not  one  in  a  hundred 
of  our  l^lslatlve  "  corruption  lets  "  is  a  lawyer.  "Cor- 
niptionists  "  are  the  representatives  of  a  constituency 
who  are  too  envious  of  our  profession  to  elect  them  to 
legislative  or  municipal  office,  but  elect  instead  a  body 
of  unprincipled  and  illiterate  adventurers,  and  offbr 
them  an  inducement  to  steal  by  paying  them  inade- 
quate wages.  In  the  days  when  lawyers,  to  some  de- 
gree, monopolised  snch  offices,  corruption  was  almost 
unknown.    It  is  the  growth  of  recent  timee.    The 


n 

Oonsatntkmal  Convention  proposed  a  very  effectual 
prevenUve  of  legislative  corrupUoa  in  the  shape  of  an 
artide  on  bribery.  Most  of  our  profession  voted  for 
the  adoption  of  that  article,  but  it  remahis  to  be  proved 
whether  the  ih*«pemfcn<  writer  and  the  rest  of  the 
ftdks  who  dislike  tawyera  gare  it  their  support 


CUBRENT  TOPICS. 
—A  writer  in  the  Chicago  Legal  2faM  urges  the 
holding  of  annual  meeUngs  of  membera  of  the  l£«al 
profession  trom  every  part  of  the  United  States,  for 
the  discnasion  of  taw  relbrms,  similar  to  meetings 
held  by  membera  of  other  learned  professions  both  in 
this  country  and  in  Europe.  Hio  Jorisconsnlla  of 
Germany  adopted  the  idea  eight  yean  ago,  and  have 
since  held  a  congress  regularly  every  year.  Their 
Bode^  numbera  among  its  2,«M  membera  all  who  bi« 
80  Interested  in  the  law  as  to  be  obliged  to  study  li- 
as magistrates,  advocates,  notaries,  or  administrators. 
Its  purposes  are  to  examine  legal  questions  and  to 
promote  the  unification  of  German  taw, 

-The  Usury  taw  has  long  since  become  a  dead 
letter,  and  should  bo  stricken  from  the  statute  book 
Term  atter  term,  in  obedience  to  the  requirements  of 
the  statute,  grand  Juries  are  charged  to  taquire  Into 
any  violations  of  the  Usury  law,  and  yet,  day  after 
day,  year  out  and  year  hi,  the  lenden  of  money  vio- 
late that  law  with  impuni^.  Once  in  a  whUe  a  spas- 
modic effort  is  made— as  was  recenUy  the  case  inNew 
York  -  to  vindicate  the  tawand  to  pnnlsh  the  offender; 
bat,  as  in  aU  other  cases  of  spasmodic  efforts,  litUe  if 
any  good  fa  accomplished.  The  old  reasons  itor  the 
Uw  are  gone,  and  other  and  jnster  taws  aUbrd  the  pro- 
tection to  the  debtor  which  this  statute  was  meant  to 
give.  There  are  even  positive  grounds  why  the  taw 
should  be  abolished.  TTie  principal  one  Is  that  men 
can  no  longer  affiird  to  lend  money  at  seven  per  cent 
The  taxes  on  property  — National,  State  and  Muni- 
cipal—have Increased  to  such  an  extent  that  alter 
paying  them  there  is  but  a  pitiftil  margin  left  to  the 
lender  tor  the  use  of  his  money.  Hut  the  feet  that  the 
law  is  not  enibroed  ta  ground  enough  for  Its  repeal. 
The  dignity  of  the  Stale  and  the  interests  of  society 
demand  thM  there  should  be  none  hut  living  taws 
npon  onr  statute  books,  and  that  the  violatore  of 
those  taws  should  be  visited  with  the  prescribed 
penalties.  Edmund  Bnrke  truly  sat d :  "  Living  taw 
full  of  reason  and  of  equity,  and  of  Justice  (ss  it  is,  or 
it  should  not  exist),  ought  to  be  severe  and  awful  too ; 
or  the  words  of  menaoe,  whether  written  on  the  parch- 
ment-roll of  Engiand  or  cnt  biln  the  brazen  tablet  of 
Rome,  will  excite  nothing  but  contempt" 

—The  progress  which  the  "  softer  sex  "  are  making 
in  their  attempt  to  break  down  the  barriora  which 
heretofore  excluded  them  from  the  Bar,  may  be  rather 
startling  to  the  nerves  of  the  timid  and  basbfUl  por- 
tion of  the  profession.  In  several  oT  the  western 
states  attorneys  and  oounsellora  at  taw  of  the  female 
sex  have  become  fixed  (hcts.  An  Iowa  court,  not 
long  since,  appointed  a  committee  to  examine  Mrs. 
Arabella  A.  Mansfield,  A.  B.,  and  the  committee 
very  gallantly  recommended  her  admission,  and  ex- 
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preesed  their  desire  to  "  weloome  her  as  one  of  oar 
members."  The  ooort,  either  imbued  yrlth  thatsplrit 
of  progress  so  prevalent  In  the  West,  or  oat  of  regard 
to  the  feeliagB  of  the  oommittee,  granted  the  appUca- 
tlon,  and  Mrs.  Arabella  was  duly  Inducted  into  the 
profession.,  It  is  iocldentally  related  that  the  hosband 
of  the  lady  was  admitted  at  the  same  time,  and  it  may 
be  1^17  presumed  that  the  "Bhinglo"of  "Arabella 
A.  Manafielil  and  huBband,"  has  been  loi^  since  filing 
to  the  breeze.  It  wonld  seem  that  the  guardlann  and 
rulers  of  the  Columbia  College  law  School  of  New 
York,  are  leaa  oblvalroua  and  oourteoua  (o  the  iklr 
sex.  A  lady  recently  complained  through  the  columns 
of  the  Tribune  that  she  had  procured  ber  testimonials 
and  teee,  and  presented  her  applloaUon  fbr  admission 
to  the  Junior  class  in  that  school;  but  that  she  was 
Informed  that  person,  as  used  in  Ihsir  catalogue,  meant 
man,  therefore,  that  she  could  not  enter,  being  a  wo- 
man. Thelady'slogicisratherformldable.  Itseems 
tiiat  the  cstal<^nis  o^  tlie  law  school  says  that  "  any 
person  of  good  moral  character  ■  *  may  be  admit- 
ted." Also,  that  "the  design  of  the  law  school  Is  to 
afford  a  complete  couree  of  legal  educaUon  for  gentle- 
men intended  for  the  bar  inany  0/  the  JJniledStatea." 
On  tiiia  the  fitir  communicant  predicates  the  following : 
"The  last  clause  of  the  last  quotoUon  would  seem  at 
first  Bight  to  exclude  women ;  but  when  it  is  remem- 
bered that  words  ciiange  their  meaning  in  thepn^resa 
of  a  language,  and  with  the  changes  of  the  times,  and 
as  the  pn^reas  of  the  age  lias  been  such  that  momen 
are  now  admitted  to  the  bar  in  tome  0/  the  United 
Statea,  it  follows  that  the  phrase  'gentlemeit  intended 
/or  the  bar  has  lost  ila  exelnsive  significance,  Is  a 
relio  of  a  past  epoch,  and  can  only  be  interpreted  now, 
111  the  li{^t  of  the  present  fiida,  to  mean,  '  those  {men 
or  woiTten}  intended  for  the  bar.'"  If  the  popular 
theory  — that  it  is  the  bosineaa  of  the  profession  to 
lie— be  true,  which  we  have  reason  to  doubt,  there  is 
one  qnallflcation  possessed  by  ladies  which  would 
eminently  fit  them  for  the  practice,  provided  the  Bev. 
Mr.  Cowen,  of  Boston,  who,  by  the  way,  is  an  ardent 
champion  of  woman's  rights,  and  should  know,  is  to 
be  relied  on.  That  gentleman,  in  an  addrees  before 
the  recent  Woman's  Suffirage  Convention,  at  Cleve- 
land, said  "  women  are  not  as  tmthlU  as  men."  He 
hod  seen  "  young  women  lie  with  a  steadfastness  and 
Impertnrb^illty  unapproachable  by  young  men." 
We  have  never  r^aided  lying  as  afemaleaooomplish- 
ment,  nor  an  essential  qnallflcation  for  the  legal  pro- 
fession, but  if  our  views  are  Inoorreot,  It  may  become 
neoeesary  fbr  the  gentlemen  of  the  prot^esion,  as  a 
matter  of  self-preservatlDn,  to  set  their  fooes  against 
the  ladies  in  Uielr  efibrla  to  gain  admission  to  the  bar. 
—Senator  Carpenter,  of  Wisconsin,  has  Introduced 
into  the  Senate  a  bill  to  increase  the  salary  of  the 
Chief  Justice  of  the  Supreme  Court  of  the  United 
States  to  (12,000  per  annnm,  and  that  of  the  Associate 
JoBtloea  to  910,000.  We  believe  Oiat  every  fiOr-minded 
lawyer  will  approve  of  the  bill,  and  it  Is  to  be  hoped 
It  will  become  a  law.  The  present  salary  of  the  Chief 
Justice  is  98,600,  and  of  the  Associates  16,000— 00m- 
pensatlonB  in  no  wise  adequate  to  the  abilities  and 
attainments  demanded  by  the  positions.  England 
pays  her  Iiord  Cbanoidlor  £10,0IM,  or  nearly  950,000, 
par  """I"",  and  her  Loida  Justioee  of  the  Court  of 


Appeal  £6,000  each,  or  nearly  three  times  the  salary 
proposed  by  this  bill  for  the  highest  Judicial  officer  fa 
theoountry.  EvenherCommissionersiuBankraptoy 
and  Masters  In  Lunacy  receive  nearly  double  the 
eaiary  of  any  TTnlted  states  Judge,  and  receive  it  in 
gold.  The  position  of  Judge  of  the  Supreme  Conit  is 
one  of  great  importance,  and  demands  the  highest 
abilities  and  the  moat  varied  attainments— qualities 
that  in  the  ordinary  walks  of  the  legal  profession 
would  bring  to  their  possessor  double  or  treble  the 
lemnneration  of  our  present  Chief  Justice.  It  is  no 
uncommon  thing  for  an  insurance  or  railroad  company 
to  pay  ten  or  fifteen  thousand  dollars  salary  to  a  pres- 
ident; and  it  is  in  acoardance  with  the  "et^al  fitness 
of  tilings"  tliat  those  who  serve  their  cotmtry  In  a 
position  of  the  highest  responsibility  should  receive 
an  equally  liberal  remuneration. 

—A  "lawyer's  Congress,"  attended  by  some  of  the 
most  eminent  Jurists  of  Germany,  was  held,  a  fow 
weeks  since,  at  Heidelberg,  and  passed  several  resolu- 
tions on  important  social  and  judicial  questions. 
Among  these  were  the  following :  1,  "  Civil  marrlagM 
should  be  recognized  aa  a  necessary  principle  of  the 
relation  between  Church  and  State  in  the  whole  of 
Gennany ;  and  the  State  should  make  no  objection  to 
the  marriage  of  peisons  of  different  religions."  This 
was  proposed  by  Dr.  Qneist,  and  passed  against  a 
minority  of  one  only.  2.  "  That  government  sanction 
should  not  be  required  for  the  formation  of  joint  stock 
compsnies  or  other  associations,  but  that  the  liability 
of  each  member  of  such  company  should  be  unlim- 
ited." S.  "A  written  document  acknowlcdgiiig  a 
debt  should  be  teken  as  sufficient  proof  of  snoli  debt, 
independently  of  the  drcumstanoea  under  which  such 
debt  was  incnrred."  4.  "  As  nearly  all  the  objects  of 
punishment  are  more  effectually  obttUned  by  solitary 
conOnement  than  by  any  other  system  of  imprison- 
ment, such  confinement  should  be  recognized  by  law 
as  the  regulated  mode  of  esecnting  sentences  which 
involve  the  loss  of  liberty;  exceptions  to  this  rule 
might  be  made  when  necessary,  either  by  the  Jn^e 
or  the  governor  of  the  prison."  Tliia  resolution  was 
passed  almost  unanimously. 

—  Dickens  t«lls  OS,  in  one  of  liis  Christmas  stories, 
of  the  performances  of  the  ghost  of  a  murdered  man 
that  would  not  lie  quiet  in  its  grave  like  a  well  be- 
haved Christian  ghost,  but  persisted  in  revisiliDg  the 
"glimpeee  of  the  moon"  to  ^d  the  prosecuting 
attorney  in  bringing  the  murderer  to  Justice.  While 
in  a  murder  trial  a  ghastly  interference  of  this  kind 
may  tie  tolerated,  we  donbt  very  much  whether  in  the 
ordinary  llUgaUoDs  and  trials  it  would  tend  to  advance 
the  cause  of  Justice  or  conduce  to  the  well-being  of 
society.  We,  therefore,  have  to  regret  the  position 
which  the  Philadelphia  spirits  seem  to  have  taken  in 
the  matter.  The  story  comes  to  as  from  that  city  that 
Judge  PiEBOB  recently  sent  a  jury  out  to  deliberate, 
and  received  a  note  from  the  Jury  room  the  next  day 
stating  that  all  had  agreed  except  one,  who  had  com- 
muned with  the  spirits,  and  bad  l>een  told  by  them 
that  the  law  bearing  on  the  case  was  iUegal.  Thejury 
asked  to  Im  discharged,  and  the  request  was  finally 
granted.  If  it  Is  to  Iwcome  fashionable  for  spirits  thus 
to  usurp  the  functions  of  the  Judges,  it  may  become  p 
necessary  to  add  another  to  the  present  causes  oT 
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ohallege,  that  geatlemeQ  -vibo  are  in  tbe  babit  of  hold- 
ing commanicatioDs  with  spirits  ma}r  ba  ezoluded 
trom  Uieiury-boi. 

— It  may  be  r^arded  as  settled  that  Mr.  Attorney- 
General  Hoar  will  not  have  the  honor  of  filling  the 
vacant  seat  od  the  United  States  Supreme  Court 
Bench.  The  Senate  have  by  a  very  decided  majority 
laid  bis  Domination  on  the  table.  The  opposition  to 
him  was  strong  and  settled.  Some  opposed  him  be- 
cause of  his  lovallty,  claiming  that  the  South  should 
have  at  least  one  representative  on  that  Bench ;  others 
opposed  him  for  lack  of  confidence  in  hla  ability  to 
properly  fill  the  position ;  but  the  great  body  of  the 
SenatoiB  objected  to  him  because  of  effronts  which 
they  had  recoived  ^  iiis  hands.  It  ts  to  be  r^retted 
that  men  occupying  the  high  position  of  Senators  of 
the  United  States  should  allow  mere  personal  pique 
to  BO  seriously  affect  their  actions  in  matters  of  the 
greatest  importance  to  the  country.  We  were  sur- 
prised that  doubt  should  be  expressed  as  to  his  ability. 
He  has  long  ranked  among  the  ablest  Jurists  in  Mos- 
BachuBotts,  wliich  fact  alone  ought  to  be  sufficient  evi- 
dence of  his  ability  to  fill  any  Judicial  position.  It  is 
quite  probable  that  the  President  will  now  withdraw 
Uie  name  of  Judge  Hoar  and  substitute  that  of  some 
Bouthem  lawyer, 

—  There  Is  a  lamentable  tendency  among  people  to 
denounce  a  syst«m  as  soon  as  any  irregularities  shall 
be  discovered  therein,  no  matter  howsoever  excep- 
tional they  may  be  in  their  nature.  An  excellent 
Illustration  of  this  tendency  has  recently  occurred  in 
the  denundation  of  our  Judicial  system  by  the  news- 
papers because  one  or  two  judges  have  tntertbred  with 
each  other's  orders  in  the  "  Brie  Imbroglio."  Nothing 
is  said  about  the  i^ct  that  in  nine  hundred  and  ninety- 
nine  eases  the  order  or  decree  of  one  Judge  is  never 
modified  or  reviewed  by  a  brother  judge,  except  for 
the  most  urgent  reasons,  but  the  fact  that  in  tho  one 
Uiousandth  case  a  judge  departs  from  this  rule  sets 
the  public  press  in  a  i>erfect  furore.  These  papers  say 
Uiat  the  Judicial  system  must  be  reorganized  and  that 
Uie  Judges  of  the  Supreme  Court  must  be  so  limited 
in  tlieir  powers  and  jurisdiction  as  not  to  be  able  thus 
to  interfere  with  the  particular  business  of  each  other. 
But  the  great  difficulty  Is  that  no  two  papers  agree  ss 
to  bow  this  happy  result  is  to  be  brought  about.  Nor 
do  tbey  follow  the  thing  out  to  its  logical  sequence  to 
see  about  what  would  tie  the  effect  of  any  such  revo- 
lution. One  very  respectable  paper  talks  thus  learn- 
edly on  tho  subject :  "  It  would  be  well,  however,  if 
some  Judge  whose  orders  have  been  interfered  with 
would  bring  the  matter  before  the  Court  of  Appeals, 
with  a  view  to  seeing  if  the  common  law  affords  a 
remedy.  We  suppose  this  might  be  done  by  qao 
warranto  issued  by  a  third  judge."  Now  this  propo- 
sition— quite  as  good  as  any  we  have  yet  seen  on  tho 
subject— may  strike  some  as  being  very  sen^ble,  but 
it  strikes  us  as  being  very  absurd.  If  any  single 
Judge  exercise  improperly  the  powers  oonferred  upon 
him  by  the  law  It  may  be  weU  enough  for  the  public 
press  to  reprove  him  tbr  it;  but  tho  wholesale  attacks 
on  the  judiciary  and  the  Judicial  system  which  have 
of  late  become  so  ttohlooable  tend  to  do  good  and 
should  be  abandoned. 


—  The  new  Judiciary  Article  is  likely  to  work  im- 
portant improvements  in  the  character  of  our  oonrls 
and  judicial  prooeedings.  The  old  system  was  one 
of  the  worst,  if  not  the  worst.  Judicial  systems  in  the 
world.  The  court  of  last  rMort  was  five  years  in 
arrears  with  its  business,  and  counsel  and  clients  who 
had  causes  on  its  calendar  had  about  as  little  prospect 
of  getting  a  final  adjudication  as  had  Uie  suitors  in  the 
old  English  Court  of  Chancery.  Its  members  were 
annually  changing,  and,  a  very  natural  result,  its 
decisions  were  vacillating  and  conflicting.  In  tbe 
Supreme  Court  the  evils  were  as  great,  though  not  of 
the  same  character.  Ju^es  all  over  the  State  sat  in 
review  of  tiieir  own  decisions,  and  in  many  districts 
judicial  courtesy  ran  so  bigb  as  to  allow  tbe  Judge 
who  had  made  the  order  or  ruling  appealed  Arom  to 
write  tbe  opinion  and  announce  the  decisioa  of  the 
appellate  court.  The  judges  of  one  district  very  sel- 
dom sat  at  the  General  Term  of  another  district. 
Each  distnct,  had  therefore,  tn  effect,  a  separate  local 
court,  which  decided  questions  according  to  its  own 
convictions  and  precedents,  without  any  very  high 
r^iard  for  the  precedents  of  another  district.  Tbe 
County  Court  was  practically  without  original  juris- 
diction in  civil  matters,  and  the  Circuit  calendar  was 
therefbre  crowded  with  causes  of  slight  importance. 

Under  the  new  article  these  evils  will  in  a  great 
measure  be  done  away  with.  The  Court  of  Appeals' 
calendar  will  be  cleared  up  by  tbe  Commission ;  that 
(Tonrt  will  gain  tbe  element  of  stability,  and  with  it 
an  increased  working  power  that  will  enable  it  to  keep 
up  with  tbe  business.  The  Supreme  Judges  will  no 
longer  sit  in  review  of  Uielr  own  decisions.  Instead 
of  eight  General  Terms  there  will  be  but  four,  and 
possibly  not  so  many,  and  thereby  is  Insurod  a  greater 
uniformity  of  dedsions.  Besidea  this,  the  Justices 
who  hold  the  General  Terms  are  to  be  chosen  ttoai 
tbe  whole  number  of  Justices  in  the  State,  thus  doing 
away  in  a  great  measure  with  those  local  and  sectional 
influences  which  have  sometlmee  affbcted  our  General 
Term  decisions.  The  Jurisdiction  of  the  County 
Courts  Is  extended,  and  a  large  number  of  the  causes 
which  now  burden  the  Circuit  calendar  con  l>o  dis- 
posed of  in  this  court.  While  we  do  not  regard  the 
new  system  as  by  any  means  perfect,  yet  it  is  so 
much  of  an  improvement  on  the  old  one  that  we  hail 
its  adoption  with  pleasure. 

— Associate  Justice  Robert  C.  Grier  has  resigned  his 
seat  on  the  Bench  of  the  United  States  Supreme  Court ; 
the  resignation  to  take  effect  on  the  1st  of  February 
next.  Justice  Orler  was  appointed  by  President  Folk 
in  1846,  and,  next  to  Mr,  Justice  Nelson,  is  the  oldest 
Judge  on  the  Supreme  Bench.  He  bad  long  since 
become  disqualified  by  age  and  sickness  to  dischai^e 
the  duties  of  his  position,  and  his  resignation  was 
urged  by  his  brother  judges  as  well  as  by  his  friends. 
He  will  receive  his  full  salary  during  his  life-time,  as 
provided  by  the  act  of  congress. 

The  late  Edwin  M.  Stanton  had  received  the  ^pomt- 
ment  to  the  seat"made  vacant  by  tbe  resignation  of 
Justice  Grier,  but  his  sudden  death  has  reopened  the 
vacancy. 

— "  Have  we  a  Court  of  Appeals  among  usT  "  is  a 
conundrum  which  Isat  present  exciting  the  ingenui^ 
of  both  the  Bench  and  Bar  of  the  State.    £>om  what 
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we  have  beard  uid  seen  «zpreesed  on  tbe  Babject,  we 
should  mj  that  tt  waa  very  like  that  qaeetion  which 
gave  rise  to  theoelebratedmof  of  Earl  Rnsaell,  "That 
only  two  men  ever  did  nnderataud  Uila  qaestlo 
another  gentleman  and  I.  The  other  gentleman  la 
dead.  He  explained  It  tome,  bat  I  have  forgotten  all 
about  it." 

The  qnestlon  arises  from  the  donbt,  as  to  when  the 
new  Judiciary  article  Is  to  take  effect.  The  last 
tion  of  the  proposed  Constitntlon  provided,  that  the 
Constitntlon  shoold  be  in  force  troax  and  inclading 
the  lat  day  of  January  next  after  its  adoption  by  the 
people.  When  the  logialatore  made  provirion  for  sub- 
mitting the  Jodldary  aitlde  aeparately,  they  declared 
aa  follows: 

"  If  a  m^orityof  tlie  ballots  indoraed '  Constitation 
— Judiciary'  shall  contain  on  tbe  inside  the  words, 
'For  the  amended  Jndiciaiy  arUde,'  then  the  Jndi- 
oiary  article  proposed  by  said  CodveotioD  shall  be 
deemed  to  be  adopted  by  the  people,  and  shall  be  the 
sixth  article  of  the  Conatitatlon  of  this  state." 

If  this  language  were  to  be  litorally  oonstnied,  It 
would  seem  that  the  Judiciary  article  took  effect  as 
soon  aa  adopted,  that  ia,  as  soon  as  the  Stale  canvaan- 
ere  had  declared  the  result  of  the  vote  on  it.  Again, 
it  Is  contended,  that,  Inasmucb  as  it  waa  provided  that 
the  proposed  Constitution  should  take  eBact  from 
January  first,  thereibre,  the  Judiciary  article  must 
take  effect  from  the  same  time.  Whatever  may  ttave 
been  the  intention  of  the  legislature,  it  will  be  rather 
difficult  to  suBtain  this  argument  by  strict  oonstruc- 
tion.  The  clause  providing  when  the  Constitution 
should  take  efibct  was  r^ected  by  tlie  people.  How 
then  Is  It  to  govern  as  to  the  Judiciary  article  T  But 
supposing  it  to  go  Into  effect  on  the  first,  have  we  any 
Court  of  Appeals,  properly  an  called  f  The  twenty- 
fourth  section  of  the  new  Judldary  article  is  in  these 

"Section  24.  The  first  election  of  Judges  of  the 
Court  of  Appeals,  and  of  the  three  additional  Judges 
of  the  Conrtof'Common  Pleas  for  the  City  and  County 
of  New  York,  shall  take  place  on  such  day,  between 
the  first  Tuesday  of  April  and  the  second  Tuesday  in 
June,  next  after  the  adoption  of  this  article,  as  may 
iie  provided  by  law.  The  Court  of  Appeals,  the  Com- 
misslonora  of  Appeals,  and  the  additional  Judges  of 
the  said  Court  of  Common  Pleas,  shall  re«pectively 
enter  upon  their  duties  on  the  first  Monday  of  July 
thereafter," 

No  provision  Is  mode  in  the  new  article  to  oontlnue 
the  old  court,  and  if  the  article  takes  effect  trom  Jan- 
uary flrat,  it  would  seem  that  the  recent  Court  of 
Appeala'  Judges  have  now  no  power  except  aa  Com- 
misdoners  of  Appeala,  under  the  Judiciary  article 
itaelf.  They  are  the  creaturee  of  the  old  Constitution, 
and  if  the  Judlolory  arUde  In  that  is  superseded  by 
tlie  new  arUole,  we  are  quite  at  a  loss  to  And  any  ar- 
gument to  Justify  a  longer  existence  of  the  old  Court. 
But  aalutpopaliSuprema  est  lex,  and  we  shall  not  be 
sarprised  if  the  Judges  should  ooustrue  this  maxim 
to  Justify  th^  continuance  till  the  now  Cotirt  comes 
Into  operaUon. 

Since  writing  the  above  we  have  learned  that  the 
Judges  of  the  Court  of  Appeals  have  decided,  after 
oonsoltation,  to  hold  the  January  term  of  the  oourt, 
and  to  hear  the  arguments  in  all  cases  u  osuaL 


—  The  sudden  death  of  the  Hon,  Edwin  M,  Stanton 
bos  struck  every  one  with  surprise  and  rt^ret  Only 
a  little  time  before  his  death  the  announcement  was 
made  that  his  health  was  Improving,  and  his  friends 
cherished  tbe  hope  that  a  long  and  useful  career  was 
before  him  in  the  position  on  tlie  bench  of  the  United 
States  Supreme  Court  to  which  he  Itad  Just  been  ele- 
vated. He  was  but  fifly-fbur,  and  few  of  those  who 
listened  to  his  argument  in  the  Whitney  and  Morey 
case  before  Mr.  Justice  Swayne,  only  miiao  ten  days 
before  his  death  —  on  argument  worthy  of  the  palmiest 
days  of  the  American  bar  —  could  have  imagined  how 
shortly  that  apparently  vigorous  frame  and  giant  intel- 
lect were  to  be  laid  low.  Of  Mr.  Stanton  OS  a  politician 
and  office-holder,  we  do  not  propose  to  sp«ak.  It 
must  be  left  to  history  to  form  a  Just  Mtlmate  of  him 
in  those  respects.  We  of  to-day  are  too  much  swayed 
by  passion  and  prejudice  to  form  correct  notions  as  to 
either  Ills  fiiults  or  hia  merits.  As  a  lawyer,  his  posi- 
tion was  established.  However  much  men  may  have 
differed  aa  to  the  propriety  of  placing  on  the  bench  of 
the  Supreme  Court  a  man  who  had  been  actively  en- 
gaged in  the  political  questions  of  the  day,  wepreeume 
there  were  very  few  capable  of  forming  a  correct  opin- 
ion, who  doubted  either  Us  ability  or  integrity  fbr  the 
position.  Of  late  yeare,  while  not  in  office,  he  hod  de- 
voted hla  attention  chiefly  to  cases  in  the  United  States 
oourta.  He  was  an  able  lawyer  and  an  advocate  *of 
more  than  ordinary  abUity.  Thoroughly  grounded  In 
the  principles  of  the  law ;  clear  and  quick  in  the  per- 
ception of  the  right,  and  steadftet  in  its  maintenance; 
diligent  and  conscientious  In  the  discharge  of  his  du- 
ties, he  hod  worthily  won  a  place  alongside  of  the  great 
lawyers  of  the  country.  An  obituary  notice  of  Mr. 
Staoton  will  be  found  in  another  ooltunn. 


OCCASIONAL  NOTES. 

The  design  and  aeope  of  the  Law  Jocrnai.  are  so 
fully  set  forth  in  the  Prospectus,  which  will  be  fbnnd 
in  our  advertising  columns,  that  it  will  be  unneoessory 
for  us  to  dwell  on  the  suttJect.  Horace  Smith  seems 
to  have  had  a  very  poor  opinion  of  proepectusea,  for 
be  said  of  some  one  that "  he  lies  like  tlte  prospeotua 
of  a  new  magazine."  However  happ^  may  have  beeii 
the  simile  in  his  day,  it  has  not  Improved  with  age. 
Pnblishers  have  learned  from  experience  Uiat  menda- 
dons  prospectuses,  like  ouraee, "  oome  home  to  roost." 
The  promises  made  and  plan  proposed  In  the  Proepeo- 
tusofthe  Law  Joukmai.  will  be  tally  carried  onL  The 
pubilahers  have  imdertaken  its  publication  with  the 
usually  charitable  olfjeot  of  "supplying  a  wont  long 
felt  by  the  l^tal  profession,"  and  It  ia  their  parpoae  to 
make  it.  In  every  respect,  capable  of  accomplishing 
that  olitJeot.  It  is  not  intended  to  make  It  either  local 
or  sectional  in  ita  ohaiscler.  It  is  designed  for  the 
proftesion  at  large,  and  no  reasonable  effort  will  be 
spared  to  make  it  of  value  to  the  lawyaia  of  every 
State  in  tlie  Union. 

It  la  no  part  of  onr  plan  to  report  deolatons  in  itoll, 
except  Id  special  cases  where  the  decision  is  deemed 
of  great  general  importance.'   It  would  be  Impossible  [^> 
to  give,  within  the  necessary  limits  of  a  Journal  of 
tills  kind,  but  a  very  small  part  of  the  Important  de- 
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oisions  made  dnriDg  the  jeat,  and  we  have  ther«fi>ra 
deemed  it  the  better  plan  to  give  an  abstract  of  all  the 
decisiona,  anfflcienOy  fUU  to  enable  the  practitioner  to 
comprehend  readUjr  the  question  decided.  Should 
any  one  desire  a  hill  report  of  any  case,  be  can  yery 
readUy  procure  It  by  sending  to  Uie  Reporter,  whose 
name  is  given.  The  pi^^  of  the  Law  Joctbhai.  will 
always  be  open  to  the  discnaaion  of  all  qnesUons  per- 
taining to  the  law  or  ita  proftesore,  and  contributions 
are  invited  on  all  subjects  of  general  legal  interest. 

It  waa  announced  tttat  the  fliBt  nmnbet  of  the  Law 
JouBNAi.  would  appear  on  the  SOttt  of  November  Inst, 
but  a  postponement  waa  rendered  necessary  l>y  reason 
of  the  protracted  illness  of  tlie  managing  editor. 

The  present  number  is  sent  free  to  the  membeiB  of 
the  bar  throughout  the  country.  If  they  de^e  ita 
oontinuanoe,  they  should  forward  their  namee  to  the 
pnbliahers  at  once.  Tfao  Law  JotniNAi,  is  stereo- 
typed, and  back  numbers  oaa  be  furnished  at  any 

—  One  of  the  most  entertaining  and  valuable  books 
ever  written  on  the  Study  of  the  Law,  is  ttiat  by  Sam- 
uel Warren,  the  author  of  "  Ten  Thousand  a  Tear," 
and  we  are  glad  to  know  that  an  American  edition  of 
it  is  abont  to  t>e  issoed  from  the  press  of  Mr.  Jolm  D. 
Parsons,  Jr.,  Law  Pabllsher,  Albany.  We  know  of 
no  book  that  we  can  more  honestly  and  heartily  com- 
mend te  both  lawyers  and  students  than  this.  It  la, 
indeed,  as  said  in  BlaekaootCi  Mageaine,  "a  treasury 
of  valuable  information  and  sound  advice."  Thework 
is  the  production  of  a  man  wlio  has  felt  the  difficulties 
which  he  has  endeavored  to  remove ;  who  writes  not 
tuna  hearsay  nor  oonjectnre,  but  from  pocdtive  and 
painful  experience  stiU  &eeh  in  bis  memory ;  who 
knows  what  the  student  must  fbel  by  knowing  what 
he  Iitmself  has  felt,  and  who  writes  to  the  student  as 
well  SB  foT  him.  A  vast  amount  of  time  is  at  present 
wasted  by  law  students  from  not  knowing  how  to 
study  and  what  to  study.  Mr.  Warren's  treatise  will 
teai^  them  these  things,  and  will  aflbrd  them  valua- 
ble aid  In  other  directions. 

—  Mr,  Hand,  the  Court  of  Appeals  Reporter,  has 
completed  his  labors  on  the  first  volume  of  his  re- 
ports —  the  forty  oftha  Court  of  Appeals  series  — and 
It  will  shortly  be  ready  for  delivery  to  the  profession. 
Mr.  Hand  Is  an  able  lawyer,  and  if  he  displays  the 
same  ability  In  the  discharge  of  his  duties  as  Reporter 
that  he  docs  in  the  practice  of  his  profession,  his 
reports  will  be  a  great  improvement  on  many  in  the 
Court  of  Appeals  series. 

— The  new  Supreme  Court  Reporter,  Mr.  Abram 
Idusing,  is  engaged  in  preparing  a  volume  of  reports, 
which  will  shortly  appear  from  the  prees  ot  Messrs. 
Banks.  Mr.  Lansing,  though  a  yonng  man,  is  a  well- 
read  lawyer  and  a  gentleman  of  culture,  and  will  do 
his  work  well.  The  fifty-tonrth  volume  of  Barbour's 
Reports  Is  in  preparation.  We  have  not  learned 
whether  it  Is  Mr.  Barbour's  Intention  to  continne  his 
series  ftirther. 

—  Mr.  N.  C.  Moak,  of  Albany,  is  engaged  In  pre- 
paring a  new  edition  of  Van  Bantvoord'a  Pleadings, 
The  original  work  has  always  nuiked  high  among 
treatises  on  the  subject,  and  we  luive  no  doubt  that  its 
value  will  be  greatly  increased  by  tlie  labors  of  Mr. 


Moak.  He  is  a  Urarongh  lawyer,  and  haa  U>e  expert- 
enne  derived  from  loi^  and  extensive  practice,  whi<^ 
oombined,  sbonld  render  him  capable  of  supplying  all 
the  shortoomings  and  deflde&cies  in  tbo  work  which 
he  has  in  hand. 

— Montgomery  H.  Throop,  of  Now  Tork,  a  lawyer 
of  great  ability  and  onltnre.  Is  engaged  in  the  prepara- 
tion of  a  treatise  on  the  validity  of  verbal  agreements, 
which  will  shortly  be  pnbllahed  by  Mr,  John  D. 
Parsons,  Jr.,  Iaw  Pabltsher,  Albany.  The  want  of  a 
foil,  accurate  and  well-jdanned  treatise  npon  this 
subject  haa  long  been  felt  by  the  profession.  The  sub- 
ject la  one  of  the  moat  obscure,  as  well  as  the  most 
important,  with  which  a  lawyer  has  to  deal.  Mr. 
Throop  haa  all  the  qualifications  neceteary  to  prepare  a 
work  which  sliail  supply  this  want,  and  we  awtdt  Ilia 
book  with  high  expectations. 


The  Hon.  Bdwin  M.  Stanten,  for  several  years  Sec- 
retary of  War,  and  a  lawyer  of  marked  ability  and 
distinction,  died  at  liiB  residence  In  the  dty  of  Wash- 
ington, on  tbemomingof  the  24th  of  December.  The 
cause  of  his  death  was  congestion  of  the  heart,  super- 
induced by  exhaustion  of  the  vital  energies. 

Edwin  Macy  Stanton  was  the  son  of  Dr.  David 
Stanton,  and  was  bom  at  SteubenviUe,  Ohio,  on  the 
19th  day  of  December,  1815. 

At  an  early  age  he  entered  Eenyon  coU^e,  but,  in 
the  course  of  a  few  months,  was  compelled  to  give  up 
his  collegiate  studies,  on  aooount  of  the  falling  cir- 
cumstances of  his  tktber.  He  then  became  a  clerk  In 
a  bookstore  at  Columbus,  Ohio.  During  his  clerkship 
he  studied  law,  and  afterward  completed  his  studies 
in  the  office  of  Daniel  L.  Collier.  He  was  admitted 
to  the  tnr  in  1S3S,  and  began  the  practice  of  his  pro- 
fession at  Cadiz,  Ohio.  Shortly  after,  he  was  elected 
Proseoating  Attorney  of  Harrison  county. 

In  1842,  having  removed  to  his  native  town,  be  was 
(diosen  Reporter  of  the  Supreme  Court  of  the  State, 
and  isaneda  series  of  reports  known  as  "Stanton's 
Reports." 

In  1847,  he  became  a  partner  of  the  Bon.  Charles 
Shalor  of  Pittsburgh,  and  practiced  chiefly  before  the 
oonrtsof  Pennsylvaniaand  the  United  States  District 
Circuit  and  Supreme  Courta.  He  waa  counsel  fbr  the 
Brie  Railway  Company  In  the  caaea  which  grew  out 
of  and  wore  continued  by  the  first  "  Brie  War,"  and 
waa  also  the  leading  counsel  for  the  State  of  Pennsyl- 
vania in  the  great  Wheeling  Bridge  case.  In  1856  or 
18.W,  he  removed  to  Washington,  to  argue  before  the 
Supreme  Court  in  an  Important  case  connected  with 
the  Mexican  boundary  question;  and,  in  1858,  was 
sent  to  California,  as  special  counsel  fbr  the  govern- 
ment in  certain  land  cases  which  involved  great  public 
Interests.  TheaeheconductedwithmarkedabilIly,and 
the  fees  he  received  for  his  services  were  very  largo.  In 
1859  be  was  associated,  at  Cincinnati,  with  Mr.  Lincoln 
in  the  auit  arising  out  of  the  conflicting  Interest  of  the 
Manney  and  McCormIck  reaping  machine.  Ho  was 
also  engi^ed  as  counsel  for  General  Sickles  in  the 
famous  trial  for  the  murder  of  Key.    In  December, 
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I860,  he  was  caUed  bj  President  Bucbanan  to  take  the 
poaiUoQ  of  Attomey-Oenentl.  On  lesTing  the  cabi- 
net, at  the  expiration  of  Mr.  Buchanan's  term,  he 
resumed  <he  practioe  of  hia  profeseioTi;  but,  on  tlie 
20th  of  Janoary,  1662,  accepted  the  position  of  Secre- 
laiy  of  War,  teadered  him  hy  President  Lincoln. 
Hia  history  since  that  time  is  veil  known  to  the 


ADMITTED  TO  THE  BAB. 

At  the  fourth  general  terms  of  the  Supreme  Court, 
held  in  the  several  judicial  district  of  the  State,  the 
following  named  gentlemen  wereadmltt^  to  practice 
sa  attorneys  and  oounsellorB  at  law  in  all  the  oourta 
ofUie  SUte: 

Ji^rsl  i)i«(ric(  — Albert  H.  Aromidown,  Frank  H. 
Angol,  George  D.  A.  Armstrong,  Louis  Aubaoher, 
Albert  A.  Abbott,  Wm.  C.  Bailey,  Qodard  B^ey, 
Wm.  J.  Beli,  Arthur  0.  Butts,  Butler  Q,  Bixbv, 
Hiram  S.  Blunt,  Wm.  H.  Brown,  John  Contrell, 
Predric  Ctuse,  Joseph  B.  Coe,  John  Charlton,  Timothy 
I.  Campbell,  Chaa.  M.  Clancy,  Maurice  8.  De  Vrios, 
WiUett  DenikB,  Jr.,  Wm.  A.  Dunham,  Henry  S. 
Parley,  Aahbel  P.  Pitch,  Abraham  Peuchtwanttor,  J. 
Henry  Fowler,  Hiram  B.  Portfiiaon,  Wiliiam  J.  Fin- 
nigan,  Richard  G,  PowloB,  Edward  I.  Fennell,  Wm. 
HeiiryGardiner,  Andrew  GIlbcKily,  Charles  S,  (Jane, 
iHaacHeyDiau,  Germain  Ilauschcl, Xovcll  Hull,  James 
O.  Hoyl,  George  H.  Hardio,  Goraon  N.  Herman, 
Emanuel  B.  Hart,  Judson  Jarvts,  Fredk.  H.  Kenny, 
Prank  J.  Kimball,  Herman  Kobbe,  Samuel  KaliHCh, 
Wm,  Korff,  Is;Uah  Koysor,  Jamoe  H.  Lawroaoe,  Frank 
R.  Lawrence,  Loula  C.  Lewis,  Wm,  H.  Lyon,  EJlas 
O.  Levy,  John  D.  Lindon  John  McGinn,  M,  J. 
McKonna,  James  McConnoll,  David  McClure,  Peter 
Mlt<:liDll,  James  Maxwell,  Allan  McDonald,  John  E. 
IticGowan,  George  McKechnic,  Jamos  H.  Matlhaer, 
Prank  H.  Nugent,  John  H.  O'Brien,  Charles  H.  Pior- 
Bon,  Merritt  A.  Potter,  George  W.  Ponclior,  Simon 
Kaufman,  Obed  H.  Banderaoo,  Albert  M.  Scfauck, 
George  J.  Smllh,  Lewis  Sanders,  Robert  Sutherland, 
James  G.  BinelaliL  Sergeant  P.  Steams,  Richard  A. 
Storrs,  Edward  C.  Sterling,  Wm.  Sinclair,  Jr.,  Stephen 
C.  Lynes,  John  J.  Tindale,  Louis  C.  Waehner,  Abra- 


Secon(iDi»(ric(— Williams.  Palmer  .Patrick  Ready, 
Chalmers  M.  Bensom,  MaverBut/^l,  Joseph  H.  Bart' 
lett,  Samuel  W.  Clifford,  Frank  Crooke,  Cornelius  J. 
O'Donnell,  Henry  C.  Diiiyea,  John  C.  Donahue, 
Thomas  Douglavt,  Levi  B.  l^ron,  Giuret  J.  Garretson, 
Rudolph  Herr,  Edward  F.  Hart,  Reynold  Hunt,  Jehu 
Llnnky,  Ell  Long,  Jamos  H.  McKonny,  J.  Sprague 
Meeker,  Harrison  W.  Nanny,  Nicholas  E.  O'Reilly, 
Charles  A.  Quilson,  Eugene  C.  Itoe,  Whitehead  H. 
Van  Wyck,  Henry  Wilson,  Jr.  Bernard  J.  York, 
Thomas  H.  York. 

TTiird  Dlatriel  — John  B.  Grant,  Schoharie;  F.  M. 
Sprague,  Hudson ;  John  M.  MntUce,  Schoharie ;  Pey- 
ton F.  Miller,  Hudson ;  J.  M.  Wagner,  Wallace  Woal^ 
brook,  Samuel  W.  Ruck,  Kingston ;  Wallace  Bruce, 
Hudson;  Geo.  P.  I^wton,  Prod.  W.  Brown,  Thomas 
J.  Guy,  Clayton  M.  Parke,  Hugh  Maguire,  Troy, 


Belleville,  Jefferson  county;   Charles  A.  Hammond, 

Syracuse ;  John  H.  Knoi,  Otic* ;  P.  H.  McBvoy,LitUe 
Falls,  Herkimer  county ;  Heniy  C.  MoCarty,  Low- 
villo,  Lewis  county;  Dojtter  E.  Pomeroy,  Rome, 
Oneida  oounty ;  John  A.  Ryan,  Fairfield,  Herkimer 
county;  Oriu  Q,  Walcath,  Watertown,  Jefferson 
oounty. 

iSeventh  IHgtriel — Geo.  H.  Dickson,  Rochester; 
I^anman  Chase,  Rochester;  Wm.  H.  Clark,  Lyons; 
James  K.  Smith,  Hommondsport;  H.  H.  Rockwell, 

Elmira;  John  Boyle,  Cortland;  Carlos  E.  Warner, 
Canandaigua ;  Robert  P,  Willson,  Canandalgua ; 
M.  A.  Leary,  Penn  Yan :  John  T,  Andrew,  2d,  Penn 
Yan;  R.  F.  Randolph.  Elmira;  Charles  B.  Thomaa, 
Cortland;  Ogdcn  Marsh,  Dansville;  George  Jj. 
Waters,  Cortland. 

Eighth  IKiMrt— Leroy  W.  Fllklns,  John  B,  Greene, 
Geo.  A.  Blanchard  Slieldon  T.  Viele,  Edward  R. 
Bacon,  Edward  C.  Hawks,  Geo.  A.  Newell,  Theodore 
P.  Hascall,  Dan.  E.  Chapin,  Daniel  E.  Corbitt,  Charles 
B.  Enowlton. 


JVftft  Z)ia(ric(  — Johnson  C.  Bnbcock,  Sandy  Creek, 
Oswego  county,  adinitterl  by  certificate  from  Supreme 
Court  of  Otllrc)mia;  Elbrldgo  R,  Adams,  Lowville, 
Lewis  county ;  Edwin  S.  Buttcrfietil,  Syracuse ; 
Byron  A.  Renodict,  Syracase;  Emmit  W.  Rlanchard, 
Sandy  Creek,  Oswego  county;  Wiliiam  H,  Carran, 
VtlcH ;  Joseph  D,  Denlson,  Syracuse ;  H,  Clay  Hawes, 


LEGAL  NEWS. 


Russia  is  about  to  tntroduoe  trialbyjory  aaanew 
pledge  of  her  progress  in  civilization. 

The  Hon.  Henry  M.  Waite,  formerly  Chief  Justice 
of  the  State  of  Connecticut,  died  at  Lyme,  Conn.,  last 
month. 

Norman  L.  Freeman  has  been  reappointed  Supreme 
Court  Reporter  of  the  Slate  of  nUnoiB  for  the  term  of 
^x  years. 

Judge  Tsaac  Davis,  of  Sacramento,  is  dead.  He  was 
a  pioneer  Califomlan,  and  a  prominent  Mason  and 
Odd  Fellow. 

The  Quebec  Conrt  of  Appeals  has  decided  against  a 
plaintiff  who  cItUmed  $400  deposited  aa  a  stake  on  an 
election  bet. 

Tho  Attorney-General  of  Louisiana  has  obtained 
Judgment  against  the  State  Treasurer  for  |16,000  for 
alleged  services  in  collecting  tho  special  tax  of  1869. 
He  claimed  (125,000. 

An  Ei-Judge  of  Probate  in  Oxford  county.  Me., 


IS  admitted  to  bail  In  fU.OOO. 

Judge  Barnard,  of  New  York,  recently  refused  to 
appoint  a  man  committee  of  a  lunatic's  estate,  oit  the 
ground  that  he  had  been  beard,  some  time  previous, 
to  call  the  judge  a  scoundrel.  The  judge  doca  not 
mean  to  encourage  "  contempt  of  court." 


mitted  to  the  bar  of  the  iJni  tod  States  Supreme  Court; 
E.  D.  Wheeler,  of  San  Francisoo,  Wm.  T.  Wallace. 
ofSan  Jose,  Cal. ;  Robinson  Tolf,  of  Memphis,  Tenn.; 
Eugene  M.  Wilson,  of  Minneapolis,  Minn.:  Aliicrt 
Todd,  of  St.  Louis,  Mo.  and  C.  P.  Shaw,  of  New  York 
city. 
The  Hon.  Samuel  SmlUi  Nicholas  died  in  Louisville, 


city,  and  a  Member  of  the  Slate  Legislature  for  many 
rears.  As  an  appropriate  close  to  his  ofBcial  labors, 
he  assisted  in  the  preparalion  of  the  ReviHed  Code  or 


Judge  Hall,  of  the  United  States  District  Court  re- 
cently decided  that  the  making  of  a  general  assign- 
ment, without  preferences,  by  an  insolvent  debter, 
was  an  act  of  bankruptcy ;  that  an  express  denial, 
nnder  oath,  of  an  intent  to  defeat  or  delay  the  opera- 
tions of  the  Bimkrupt  act,  by  making  such  assign- 
ment, was  of  no  avail,  as  against  the  conclusive  legal  / 
inference  of  such  intent,  arising  out  of  the  admisaiop  ^ 
of  the  execution  of  such  astdgnment. 
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Secretaiy  Nelson  Bsya  that  it  Is  not  his  &a1t  that  the 
law-publishere'  edition  of  the  Slate  laws  is  delivered 
by  the  printer  before  tiioSlaloeditionisiioIivorcd.ttnd 
he  adds:  "  Where  publisliere  inform  me  that  the  work 
for  wliich  81.74  per  signature  ia  paid  is  worth  from  81-1 
to  Jl5  per  siBnaturo  (which  dltreronco  tiio  State  <mn- 
tractor  undoubtedly  malies  up  In  liis  dealings  with 
the  law  publishers  and  l>ooksellerB,  and  which  fiiiU 
Beveroly  upon  the  legal  profession),  very  littlo  good 
would  be  acoompliMhod  by  declaring  the  State  contract 
broken  for  Mlure  to  deliver  within  proper  time,  as 
tho  State  would  then  be  obliged  to  pay  higher  rates." 

Qovemor  Hoffinan  has  appointed  Charles  H.  Van 
Bmnt,  Esq.,  Judge  of  tlie  CSiurt  of  Common  Pleas  In 
the  ci^  ot  Now  York,  to  All  tho  vacancy  occasioned 
by  the  elevation  of  Judge  Brady  to  the  Supreme 
tiench.  The  position  was  tendered  In  turn  to  ex- 
Judge  BoBworth  and  Hamilton  W.  Robinson,  Esq., 
but  both  these  gentlemen  docUned.  Mr.  Van  Bruni 
was  formerly  the  law  partner  of  Governor  Hoffman. 
Ho  afterwards  formed  profesaional  eonncctions  with 
the  present  Comptroller,  Hon,  Wm.  F.  Allen.  Ha  Is 
still  a  young  man,  being  about  thirty-livo  years  old. 
Judge  Van  Brunt  brings  to  the  discharge  of  his  now 
duties  a  clear  judicial  mind,  enriched  by  much  study 
and  practice  of  hia  profession. 

An  act  of  the  last  Congress  provided  for  tho  appoint- 
ment of  an  additional  Circuit  Judze  for  each  of  the 
nine  existing  Cireuits.  TheSonate  das  confirmed  the 
following  nominations  made  in  pursuance  of  this  act: 
George  F.  Shopley  of  Maine,  tor  the  First  Circuit: 
Lewis  B.  Woodruff  of  Now  York,  for  the  Second 
Circuit;  Wm.  McKenaan  of  Pennsylvania,  for  the 
Third  Circuit!  Wm.  B.  Woods  of  Alabama,  for  the 
Fifth  Circuit  J  S.  L,  Withey  of  Michigan,  for  theSixth 
Circuit;  Thomas  Drummood  of  Illinois,  for  the 
Seventh  Circuit;  John  T.  Dillon  of  Iowa,  for  the  Eighth 
Circuit.  The  nomination  of  George  A.  Pearre  of 
Maryland,  for  tho  Fourth  Circuit,  is  understood  to 
have  met  with  some  unfavorable  action  in  tho  nature 
of  apoetponemeat,  but  is  still  pending,  together  with 
that  of  Lorenzo  Sawyer  of  Colifomla,  for  the  Ninth 
Circuit 


BOOK  NOTICES. 
A  OentralDleetto/llieLaunifOtrporatlom:  prcBeotlnB  the 
American  odjadlcatlonsapon  Public  and  Private  Cor- 

KratloQH  ot  ave^  kind,  with  a  fait  selection  of  Eng- 
li  coses;   By  Ben].  Vaugtum  Abbott  and  Austin 
Abbott.   New  York:  Baker,  Voorhls  ft  Co.,  laW. 

In  these  days  Of  almost  innumerable  reports,  the 
author  of  a  good  Digest  mo^  Justly  be  r^^rded  aa  a 
benebctor  of  llie  professlou.  It  la  true,  as  MoDtesqaleu 
soys,  that  be  is  "only  a  collector  of  other  peoples' 
EtalTi"  but  he  U  none  the  less  entitled  to  rank  along 
Ride  of  the  commentator  and  treatise  writer.  To 
tract  the  eiact  points  decided  by  the  courts  from  the 
moss  of  verblaga  In  which  they  are  too  frequently  in- 
Tolved ;  to  state  tbeaa  points  accurately  and  Intelligi- 
bly, and  to  arrange  the  satiJeals  In  such  a  manner  thai 
anyglian  principle  may  be  tnmcd  to  at  once,  requite 
peculiar  talents,  and  we  know  of  none  who  caE 
claim  to  snch  talents  with  more  Jasllee  than  tne  M< 
Abbott.  Their  "Nan  York  Digest"  has  been  fbr  years 
one  ot  the  most  popnlur  works  extant  wJtb  the  professlt 
of  the  Slate,  and  their  "National  Digest,"  though  but 
recently  Issned,  has  become  a  standard  anthorlty  oil 
Ibeconntry.  A  carolul  examination  ofthe  present  work 
has  satlsHed  us  that  It  is  In  no  wise  colcolated  to  detract 
from  the  high  reputation  ot  luanthors. 

The  design  of  the  work  may  be  gathered  from  the  lbl< 
lowing  extract  from  tliePre&ce;  "  The  object  tbroughoul 
Is  to  give  to  the  practitioner  In  each  State  a  knowledge 
ot  whatever  has  been  establlabed  ns  law  throughout  Eng- 
land or  America  which  can  elucidate  or  Utustrote  the 
American  law  of  Coriraratlons . " 

The  value  of  such  a  work  will  not  be  qaestloned.  Were 
It  possible  tor  a,  lawyer  ot  the  early  days  of  the  Republic 
to  wake  up  ttara  Un  bait  century's  sleep,  nothing  would 
astonish  him  more  than  the  present  number  and  magni- 


tude ot  Incorpontsd  bodies  and  the  variaty  and  mnltl- 
pllclty  ot  litigations  growing  out  of  tbatr  afitdrs.  Pttty 
years  ago  a  Digest  on  the  law  of  oorpontUons  Would  bav* 
been  a  small  and  profitless  work ;  but  to-day  a  brief 
■yllabuB  ot  the  more  Important  decisions  can  only  bs 
compressed  within  the  spoea  ot  one  tboasand  pages,  and 
rork  haa  become  an  essential  to  almost  arery  praatt- 
clng  lawyer. 
We  have  had  ocoaslon  to  snbject  Ueasrs.  Abbott's  book 
]  the  only  test  that  can  disclose  the  merits  or  demerits 
t  a  Digest— that  of  use— and  have  fonnd  It  accurate, 
Pliable  and  well  arranged.  In  making  tbelr  abstracts 
thep  have  been  very  auccessful  In  preserving  a  golden 
eon  between  thetullnessota  report  and  the  meagreoess 
an  Index ;  and  they  have  eschewed  entirely,  as  all  law 
writers  should,  the  head  notes  of  the  reporters.  They 
liave  very  wisely  pursued  the  plan  of  classifying  decisions 
Luder  general  topics,  rather  than  under  the  head  of  a 
parUcular  kind  ot  cori>onitlons,  and  have  thos  enabled 
us  to  trace  out  those  principles  wbioh  govern  corporations 
In  general.  At  the  end  ot  the  volume  Is  a  full  and  care- 
fully prepared  Table  of  Cases,  In  which  Is  given  brieOy  the 
subject  to  which  each  decision  relates.  While  the  work 
may  be  considered  as  somewhat  defective  In  the  matter 
of  cross  references,  it  Is  on  the  whole  eminently  adapted 
to  meet  the  wanta  of  the  prolasslon,  so  fiu- as  relates  to  the 
law  otoorporatlouB, 

Slatulei  at  Large  qf  Oit  SlaU  <if  Ifeia  Torjt.' comprising  the 
Revised  Statutes  as  they  existed  on  the  nrst  day  ot 
jBDuary.    1887,   and  all  the  general  p---"-  ".-.--  — 


slons  and  the  n 
Becond  edltloo. 


e  Judicial  ilccl- 


1,2,3, 
>ubllB! 


the  Revised  Statutes.  Publlsbod  by  Weed,  Parsons  & 
Company.    1886. 

We  know  ot  no  one  who  bas  more  satlsbctorlly  dls- 
eharged  the  debt  which  Lord  Bacon  said  every  man  owes 
to  his  profession  than  the  learned  editor  of  the  above 
work,  and  It  la  gratifying  to  know  that  the  profession 
have  so  for  appreciated  his  eflbrts  In  their  behalf  as  to  de- 
mand a  second  edition  of  the  Statotea  at  Large  so  soon 
alter  the  publication  of  the  first. 

We  have  used  Judge  Edmond's  edition  of  the  Btatutea 
since  Its  first  publication,  and  speak  fi'om  experience, 
when  we  say  that  it  Is  admirably  planned  and  ably  exe- 
cuted, and  for  superior  to  any  other  edition  ever  pub- 
lished In  the  State. 

There  was  always  much  that  was  nnsatlsfoctory  and 
objectionable  In  the  editions  In  use  prior  to  the  work  ot 
Judge  Edmonds.  They  were  gotten  up  on  a  plan  that  was 
radically  wrong.  The  editors  attempted  to  Incorporate 
Into  the  text  ot  the  Revised  Statute  not  only  the  amend- 
ments made  thereto,  but  also  the  general  statutes  which 
had  never  t)een  enacted  by  the  Leglslatnre  as  a  port  of  the 
Revised  Statutes.  The  result  was  chaos  and  confusion. 
Acts  were  divided  and  subdivided,  and  a  part  put  In  one 
place  and  another  part  in  another  place,  and.  In  many  ln~ 
stances,  entire  seel  Ions  were  omitted.  In  many  Instances, 
also,  the  compilers  assumed  to  themselves  tlie  fDnctious 
of  the  Legislature  or  the  conrts.  by  omitting,  as  repealed, 
a«ts  which  were  not  repealed  hy  direct  legislation.  No 
one  oonld  learn  from  those  editions  what  the  law  really 
was;  no  careful  practitioner  felt  Justified  :ln  trusting  to 
the  opinion  of  the  editors  as  to  the  real  pnrport  of  a  stat. 
nie,  or  as  to  the  eflbct  ot  a  subsequent  statute  upon  a  pre- 
vious one.  and  a  reference  to  the  original  oot  became 
necessary  In  all  cases  of  any  Importanee. 

There  are  no  butts  ot  this  oharacter  In  the  work  before 
ns.  Jndge  Edmonds'  plan  la  simple  and  natural,  and  the 
only  one  on  which  the  statutes  of  this  or  any  other  Stale 
can  be  euocessflilly  compiled.  He  tias  given,  in  the  Urst 
two  volumes,  the  Revised  Statutes  by  themselves  fust  as 
they  stood  when  the  work  left  his  hands,  divided  as  In  the 
original  edition,  and  In  conformity  with  tbeorlglnal  pag- 
ing.   TheOeneralStatnteshehasgrouped  t<«ether  In  tlio 
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■nboeqiwDt  TolDmea,  lo  Uuit  Uie  acta  on  ui  j  gtren  mbject 
ftie  brougbt  togetber  In  their  obroDologlokl  order.  Wbei^ 
ever  any  stMntA,  either  Beriaed  or  KenAnl,  1«  In  kny 
wlie  aSboted  by  any  otber  Btatate,  a  mfersnoa  la  given, 
thm  enabling  one  Co  readily  tr«oe  the  eoorae  of  leglalaUon 
on  aoy  aat^eot,  uid  to  obtain  an  wxnuate  knowledge  of 
the  ezlBtlDg  law.  Another  CMtnre  ot  immenae  Talne  to 
the  prof^aalon  la  tbs  citation  of  declalona  bearing  on  the 
Beverol  itatntes  in  eonneeUon  with  the  atatntea  them- 
■elTes.  The  editor  aasnreB  na  tbsc  he  ha«  endeavored  to 
cite  eyery  caae  bearing  npon  theatatntea,  and  ao&raawe 
have  been  able  to  examine,  he  haa  been  mainly  aDoeeM- 
fDl.    The  ravlaers'  notea  have  also  been  given. 

The  edition  before  na  oonlalna  all  the  atatatea,  both  Sa- 
ylaed  and  general,  aa  they  were  on  tbe  flrat  day  of  Janii- 
oary,  um.  Alao  a  Teterence  to  all  the  adlodloatlona  np  to 
the  aame  time.  A  acTenth  Tolame  la  In  preparation,  and 
will  shortly  appear,  which  will  oontala  the  laws  of  18ff7, 
1888,  ISSa,  and  1970. 

ThlB  work  will  prove  extremely  naefnl  to  all  offlcera  to 
whom  la  lntrnst«d  the  ereontlon  of  the  laws  Of  tbe  StAte, 
bnt  Co  tbe  membera  of  the  legal  profCoalon,  who  are  oom- 
pelled  almoit  hoarly  to  oonaolt  the  ■tatntef.  It  la  India- 

7K«a(paT<iDr'«jranuaI.'  containing  tbe  Laws  ralatlng  to 
tbe  powera  and  dotlea  of  Snpervlaora,  both  In  their 
Individual  and  collective  capacities,  wltb  an  Appen- 
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"I^wof  Hlghwaya,"  elc.  Second  Bdltlou.  Albany: 
John  D.  Parsona,  Jr.    1S69. 

We  welcome  thia  book  aa  likely  to  anpply  a  need  which 
baa  long  been  felt,  both  by  the  profesalon  and  by  tboae 
ofScera  to  wboae  dntlea  It  relates.  No  ayatematle  and 
well-dlreoted  attempt  haa  ever  before  been  made  to  bring 
together  and  arrange  tbe  Dnmerona  atatatea  and  deotalona 
pertalnlnglo  thlalmporlantclaaaofolBcerB.  Snpervlaora 
and  lawyers  have  alike  been  left  to  aearch  the  atatalea  to 
ascertain  the  rlgbta  and  dntlea  of  these  "coaaty  leglalo- 
tora."  The  work  before  ns  will  save  a  great  amount  of 
unprofitable  and  uncertain  labor  In  thla  reapecL  It  com- 
pressea  within  tbe  space  of  three  hnndred  pagea  the  whole 
dnty  of  the  anpervlaor  as  laid  down  by  tbe  Leglalatnre 
and  tbe  eonrta.  Tbe  arrangement  la  aacb  aa  to  render  a 
MferenoA  to  any  partlcnlar  question  or  statute  a  matter 
of  tbe  greateat  ease.  Beginning  with  the  election  and 
quallflcatlon  of  a  anpervlaor,  It  preaenta  bla  duties  Indi- 
vidually aa  an  officer  of  the  town.  Including  hia  dntlea  as 
alown  auditor  and  aconnty  canvaaaer.  Then  follow  tbe 
duties  and  powera  of  tbe  snpervlBorH  acting  collectively 
aa  a  board.  The  declalona  have  been  carefully  examined, 
and  wherever  the  courts  have  explained  or  modified  a 
statute  ancb  explanation  or  modlllcatlOD  la  given. 

The  work  cannot  fell  to  prove  ot  value  to  the  profMslOIl, 
especially  to  those  members  of  It  living  outalde  of  the 
large  citlea,  who  are  continually  Interrogated  on  the  anb- 
Jectsto  which  It  relates. 
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„.l(indo  F.  Bump,  Register  In  Bank- 
ruptcy.   New  York ;  Baker,  Voorhla  4  Co.    IMS. 
Thla  la  tbe  asoond  edition  of  Hr.  Bomp'a  little  book  — 
the  Brst  edition  of  whleb  waa  publlahed  about  a  year  ago. 
That  one  edition  of  a  work  of  thla  obaractor  has  been  ao 
at  Itaelf  a  very  saUaiaetoiT  proof  of  Its 


Mr.  Bump  la  a  BegUler  In  Bankruptcy  and  brlnga  to 
tbe  work  a  knowledge  gained  by  extenalve  experience  of 
what  !b  needed  by  the  pro&eslon.  He  has  given  eapedal 
alCentlon  to  tbe  practice  In  bankrupt  courts — aaubjeot 
ot  the  greateat  Importance  to  Che  profBeslon.  and  one  on 
which  moat  bankrupt  manuals  are  defective.  Tbe  rules 
and  proceedings  In  those  courts  are  so  unlike  the  ordi- 
nary rules  and  proceedings  In  a  State  court  that  a 
practitioner  therein,  nolesa  he  has  hod  great  siperienee, 
feels  out  of  his  stomeat,  and  needa  a  manoal  of  pmoUoe  to 


guide  him  through  the  labyrinth  of  regutaUona  and 
teehnlealltlefl.  The  polnta  decided  by  the  oonrta  have 
been  arranged  nnder  tbe  aecUona  oonstmcd  and  have 
been  fully  and  accurately  stated.  Hr.  Bump's  work  la 
tbe  beat  we  have  seen  on  the  anl^lect,  and  will  greatly 
Ihcllltate  tbe  labors  of  tbe  practitioner  In  tbe  bankrupt 
courts.  Itlsamarvelotbeanty  tn  Its  typography,  and  Is 
wellbonnd. 

Omeral  and  PalAie  BUitatt  Laie*  qf  Ifts  teeeral  Blalet  q<  0M 
UB^ted  aunet  rtUMnqto  Ftrt,  latanO-Navlgaam,  ilarlm, 
IMe,  and  Health  and  OuiiaUti  mturanee  Oniutaaia,  and 
MlteeUaneoiiMLaiatoalabtineloIruaraaeti  Edited  l>y 
Oeorge  Wolford,  LC  B.,I>epnly  Superintendent  oftJie 
New  York  Insurance  Department,  and  one  of  tUe 
edltonof  the  Plftb  Edition  of  the  Revised  StatotM  of 
the  Stato  of  New  York.    Albany:  Weed,  PanoDB  A 
Oompany.    IBTO. 
Ut.  Wolford  has  brought  together,  wlttiln  the  compass 
of  a  single  volume,  all  the  existing  Insurance  laws  of  the 
severalSlatea,  together  with  the  general  statutes  relating 
to  Inanrance  enacted  by  the  Congreaa  of  the  United  States. 
These  lawa  are  given  <n  airnta,  B  chapter  being  devoted  to 
each  State,  and  tbe  States  are  arranged  In  alpliabetlcol 
order.   That  the  work  will  be  of  great  aervlee  to  the  legal 
profession  there  can  be  no  doubt.    Tbe  subject  of  Insor- 
once  has  made  remarkable  progreaa  during  the  last  ten 
yesra.    Companies,  almost  without  number,  have  been 
(brmed  and  have  estabUabed  their  agencl«  In  every  Btato 
in  the  Dnlon.  Asa  very  natural  reanlt  litigations  arising 
from  tbelr  tranaoctlona  have   become  treqneut— litiga- 
tions the  determination  of  which  often  depends  on  the 
construction  of  tbe  Inanrance  statutes  of  States  other  than 
thooe  in  which  they  arise.   In  all  such  cases  tbe  present 
volume  will  lessen  tbe  labor  of  both  tbe  bench  and  bar, 
by  presenting  in  a  oompoct  and  convenient  form  what 
otherwise  might  require  hours  to  And.    There  Is  another 
way  In  which,  we  trust.  Mr.  Wolfbrd'a  compilation  will 
prove  valuable,  and  that  la  In  auggesting,  by  comparison, 
improvements  on  our  present  Insurance  system.     In 
many  respecU  the  legislatures  of  several  ot  the  States 
have  approved  themselves  bnnglera  In  Che  constmctlon 
of  Btatutee  relating  to  Inaoranoe,  and  a  careful  examina- 
tion and  comparison  of  the  lawa  of  other  States  Will  aid 
tbem  materially  In  the  correction  of  tbelr  errora. 

One  of  the  most  oommendable  featuree  of  Mr.  Wolford's 
book  la  Its  Index,  which  covers  over  two  hundred  l>ages, 
and  which  haa  evidently  been  prepared  with  great  care 
and  labor.  It  will  prove  Invaluable  In  facilitating  refer- 
ence totheatatuteaoontalnedlnthe  work.  Copious  notea 
ondcltatlona  of  adjudicated  caaes  have  also  i>een  given  la 
the  margin  in  connection  with  the  statute  to  which  they 


A  TreoHte  oa  Ou  Law  at  JVeffltomie*.-  By  Thomas  Q.  Sher- 
man and  AmoBK  A.  Bedlleld.  Mew  York:  Baker, 
Voorhla*  Co.    ISflB. 

We  know  of  few  books  likely  to  prove  of  more  valne  to 
the  profession  than  this.  Tbelnoreaaeoractlonsgronnded 
In  negligenoe.  during  tbe  last  ten  years,  haa  been  remark- 
able, and  has  created  a  demand  tax  a  aeporaW  treatlae  on 
the  autOect,  In  which  should  be  gathered  and  classlfled 
the  principles  decided  both  by  the  American  and  English 
courts.  TblstreatlseofMcaan.  Sbcrman  A  Redfleld  will 
meet  that  demand.  They  have  cited  upwards  of  four  thoo- 
aand  adjudged  cases,  embracing  all  tbe  American  and 
English,  and  moat  of  the  Scotch  and  Iriah  declalona  on 
that  subject. 

The  work  la  written  Inaatyleboth  clear  and  concise, 
and  the  arrangement  of  topics  and  colloantlon  of  prtn- 
oiples  are  logical  and  convenient. 

The  flrsl  three  chapters  are  devoted  to  a  consideration 
of  the  general  snbjeet  of  Negligence,  the  Degrees  of  Negli- 
gence, and  Contributory  Negligence.  Then  follows  a  con- 
sideration of  tbe  various  relations  of  parties  to  each  other, 
embraced  in  ohaptera  on  Parties  to  Action,  Liability  of 
Masters  for  Acts  of  Servants,  of  Masters  to  Servants,  of 
Servants  to  third  parties,  of  Municipal  corporations, 
otPabllc  offloen,  of  Attorneys  and  CaanwUoisal  Law, 
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etc  Tbe  other  cbapUra  treat  ot  AnlniBis,  Banken  and 
Bill  ooUectoro,  Bridges,  Ciuiols,  Carriers  of  FaaBeogen, 
Clerka  and  other  Itecordlng  Oflloers,  Inlories  caaslDg 
Deatli,DrtTliiB  and  Riding,  FencM,  Fire,  Gas  compaDles, 
BlgbwafE,  Notaries  Pnblle,  Pfayslclaai  and  Surgeons, 
oonstniotlon  and  maintenance  of  Kailroads,  Ballroad 
Fences.  Qeneral  Management  of  Rallroada,  Beal  Property, 
Sberlflb,  Telegraphs,  Water-coarses,  Hlaoellfineoas  cases, 
and  Meaanre  of  Damages  Id  actions  for  Negligence  ~  imb- 
Jecta  >nfllclentl7  varloaB  and  Important  to  attract  the 
attention  of  any  practitioner. 

The  I  urge  and  constantlf  Increasing  namber  of  actions 
arlHlng  out  of  railroad  accidents,  renders  the  chapters  on 
Carriers  of  Passengers  and  General  HMiogement  of  Rail- 
roads of  peculiar  TOlue. 

Ah  mnch  may  perhaps  besald  of  nearly  every  chapter  in 
the  book,  tn  bet  we  know  ol  few  law  booka  which  con- 
tain, within  the  same  compass,  so  much  useful  and  valu- 
able Information,  upon  questlona  whloh  are  constantly 
arising  In  oar  courts. 

The  anthors  claim  — we  believe  oorrectly— that  their 
work  Is"  a  ploneerln  Its  peculiar  Held."  There  have  been 
ehaplers  In  other  words  devoted  to  Negligence,  but  we 
believe  no  other  book  written  exclusively  on  that  subject, 
BO  fbr  at  least  na  the  English  and  American  law  is  con- 
cerned. The  authors  have  tberefoie  hod  but  little  assist- 
ance from  previous  works,  and  have  bad  tbe  whole  ground 
logo  over  tor  themsalvea.  This  may  account  for  tbe  occa- 
sional errors  that  oocnr  In  the  book.  These  errors,  if 
wemay  Judge  from  the  examination  that  we  have  been 
able  to  make,  are  neither  uomerons,  nor  likely  seriously 
to  mislead  the  practitioner,  and  are  eonllned  mainly  to 
the  notes.  For  iostanee,  on  page  set.  tbe  authors  say  In  a 
note  to  their  definition  of  tbe  term  "  Highway" :  "  There 
must  be  a  (AoTDup/tftire  ,■  in  other  words, 'away  wblch  it 
open  to  the  public  to  pass  through  It,' "  and  cite  Bex  v. 
Lloyd,  1  Camp.  anO ;  Wood  c.  Veal.  S  Barn.  ±  Aid.  4M  (Incor- 
rectly cited  ae  Ward  v.  Veal,  a  Bam.  ±  Ad.),  and  Holdane 
V.  Cold  Spring.  aS  Barb.  lOa  The  note  Is  not  a  coraeot 
statement  of  the  existing  law.  In  England,  as  late  as 
IBBt,  In  the  ease  of  Baleman  v.  Black,  11  Eng.  Law  and  Eq. 
OB,  the  Court  of  Queen's  Bench  expressly  held  that  there 
need  noC  be  a  thoToagli/arB  to  constltnte  a  highway,  sus- 
t^nlng  the  decision  of  Iiord  Eenyon  In  (he  case  of  the 
Etngby  Charily  v.  Uerryweatber,  II  East.  ITS,  D.  It  must 
also  be  regarded  as  settled  in  this  State,  that  both  at  com- 
mon law  and  under  tbe  statute,  a  ctd  (t«  Me  may  be  ahlgh- 
way.  People  D.  £lnKman,:fl  ».  Y.  SSB;  Wiggins  t>.  Tall- 
madge.  llBarb.  lET;  Ulokokn.  Trosteesof  Plattsburgb.U 
Barb.  135.  There  are  a  few  other  errors  tliat  we  purposed 
noticing,  but  bave  not  tbe  space.  Taken  all  in  all,  it  Is  a 
work  of  great  Tolne,  and  we  heartily  commend  It  to  the 
profession. 


claim.'  By  Thomas  W.  Waterman.  Counsellor  at  Lai 
New  York :  Baker.  Voorhls  A  Co.,  Pabllahers.    ISSK. 

The  rapidly  increasing  namber  ot  decisions  on  minute 
polnia  of  the  law,  makes  absolutely  necessary  to  the 
practicing  lawyer  a  work  of  this  kind.  Thetask  of  finding 
and  reading  everything  that  may  have  been  written  In 
the  reports  Donoerulng  the  subjects  of  set-oir,  reoonpment 
and  ooanteidalm.  would  be  Impossible  to  one  whose  days 
must  be  spent  In  the  contentions  of  the  oouit  and  his 
nights  In  preparing  Ibr  his  dally  labors.  Eighteen  hun- 
dred cases,  each  one  studied  critically.  Indicates  to  the 
professional  man  the  labor  required  to  produce  this  work. 

We  have  examined,  not  as  carefully  and  thoroughly  as 
we  would  like,  Hr.  Waterman's  treatise.  It  has  one 
advantage  over  many  law  books  published  In  New  York 
dty,  in  that  It  la  well  printed  and  wuU  bound.  That  goes 
to  the  credit  of  the  publisher,  though  we  think  It  more 
than  prot>abIe  the  author  aoKesled  much  with  reference 
to  the  style  of  publication.  Another  thing,  and  here  the 
author  hoB  the  whole  reeponalbllity,  the  work  is 
Indaxed.   Bo  many  works  of  great  Tftloe  are  rendered 


practically  useless  by  a  poor  Index  that  we  con  almost  soy 
that  the  index  Is  Uie  most  Important  part  of  the  book. 
The  volnabie  treatise  of  Judge  Walt  on  Justtoes'  Courts 
losesmuchby  thelmperfeoUonoftlsindezes.  His  Index 
Is  rather  a  summary  of  the  snhjeeta  treated,  at  advantage 
Indeed  to  the  student,  but  no  better  than  the  psgea  ot  the 
book  for  the  purpose  of  reference. 

It  Is  easy  to  cilUclse  a  work  of  this  kind  and  point  ant 
delbcls.  Doubtless  every  one  who  has  ooeaslon  to  consult 
on  elementary  treatise  upon  any  salence  finds  mistakes, 
sometimes  glaring  ones,  and  In  Ills  mind  condemns  the 
author  fbrhis  apparent  want  of  knowledge.  Bntlet  the 
crltio  try  and  state  In  clear  language  some  abstract  prin- 
ciple that  hebelleveshefnlly  understands,  and  anbmlt  the 
result  to  the  public.  He  will  Dnd  In  one  quarter  and 
another  doubt  after  doubt  raised  against  hli  truth  until 
t^y  become  as  numerous  as  the  exceptions  to  a  rule  In 
grammar.  He  will  then  appreciate  something  of  tbedllll- 
eulty  of  writing  a  satlsfootory  scientific  work.  We  moat 
say  that  while  we  may  have  detected  errors  In  Mr.  Water- 
man's  book  there  is  nothing  that  will  mislead. 

Although  the  work  was  written  and  published  in  New 
York,  It  will  be  benefldal  ohleOy  to  the  profession  in 
other  Slates.  The  sweeping  changes  of  tbe  Constitution 
of  13H  and  the  Code,  have  reached  not  only  the  practice 
bntthevety  essence  of  tbe  taw.  Allbersllty,  aye  a  loose- 
ness now  obtains  In  tbe  courts,  that  renders  valueless  the 
technical  learning  ot  earlier  days.  Under  other  Jurlsdlc- 
Uons  where  tbe  spirit  of  the  common  law  still  holds  its 
vigor.  Hi.  Waterman's  work  will  b  e  better  appreclaled. 
And  we  are  conOdent  that  here  also  In  a  little  time,  tbe 
traditions  of  our  profession  will  snow  themselves  supe- 
rior lo  the  innovations  of  the  day  and  enable  us  lo  restore 
a  little  of  the  technicality  of  oar  oncesloTB.  When  we  can 
say  that  the  law  is  determined  by  precedent  and  not  by 
the  discretion  ofajudge,  we  will  obtain  the  fUt  beneDtof 
the  researches  of  scholarly  men.  Thework  Is  needed,  how- 
ever, in  every  law  library,  and  with  the  practicing  at- 
torney will  be  la  almost  dolly  use. 

A  Dtgal  of  ITevi  Tork  Reporti  IVorn  lAe  OroOHtBiUon  rf  (Ke 
IKaUtolAeueariaat:  containing  the  Decisions  of  all  the 


The  second  edition  of  Clinton's  Digest  Was  published  In 
ISOO,  and  BO  far  as  It  went  was  an  ooourale  and  valuable 
work;  but,  unfortunately,  the  author's  plan  did  not  In- 
clude practice  cases,  and  a  loige  number  of  practice 
reports  were  not  digested  at  all.  Notwithstanding  Its 
incompleteness  In  this  respect,  the  care  and  ability  with 
which  it  had  been  prepared  rendered  It  a  standard  aotho- 
rlty  and  an  important  aid  to  the  profession.  It  was  there- 
fore with  gratitlcatlon  that  tbe  announcement  was  re- 
ceived that  a  supplement  was  In  preparation  by  William 
Walt,  a  lawyer  of  known  ability  and  learning.  Mr.  Walt 
had  displayed  such  vast  research,  such  skill  In  extracting 
principles,  and  precision  in  stating  thsm,  and  such 
method  In  arrangement.  In  his  treatise  on  "The  Law  and 
Practice  In  lustlces'  Courts."  that  we  had  fbrmed  great 
expectations  in  regard  to  the  forthcoming  Digest.  Thus 
Ihr  we  are  not  disappointed.  The  volume  before  us  la 
complete,  oomprehenslve,  and  accurate;  and,  what  is  of 
the  flrst  Importance  in  a  digest,  remarkably  methodical 
and  convenient  In  Its  arrangement.  Bo  well.  Indeed,  has 
Mr.  Walt  performed  his  work,  that  we  have  only  to  regret 
that  he  did  not  commence  de  noao,  and  give  as  a  uniform 
and  entire  digest  of  all  the  decisions  of  the  Slate.  The 
author  says  In  his  pre&oe:  "In  the  use  of  a  digest,  one 
of  the  principal  dIfDcultlee  Is  that  wbloh  arises  from  tbe 
dinbreut  modes  of  thought  and  reodlng.  One  peraon 
would  classify  a  case  under  a  tlUe  where  another  person 
wouldsoaroelylooktorlt.  To  obviate  thla  Inconvenience 
as  far  as  posalble,  a  very  complete  ^^  °f  _^^  ^J.tZf 
mode,  and  a  system  of  or  '  "       ""■>'- 

whloh  will  di 
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title  under  wlilcb  an;  case  nuv  be  found."  As  anotber 
aid  to  ready  ret^reuce,  an  lalUal  Index  bas  been  prefixed 
la  eaoh  title,  giving;  tbe  pages  of  the  subdivisions,  and  the 
otues  bave  been  arranged  alpli^>etlcally  under  appropri- 
ate calchworda,  tliereb;r  enabling  a  given  principle  to  be 
Ibnnd  at  a  glance.  Thepolntfl  adjndsed  have  been  iitAtsd 
With  cleameea  and  proclaion,  and  vlth  sufficient  follaeH 
U>  enable  tbe  reader  to  underatand  retuUlj'  tbe  prlnolple 
Involved.  We  know  of  no  dlgeet  that  we  would  rather 
have  upon  our  office  table  and  at  our  right  haDd.on  any 
omecgency  or  ocoaslon  of  dlffleul  ty  or  of  doubt.  Tbe  pre«- 
ODt  volame  lermlnatss  with  the  title  —  -  - 
WUb."  Iha  other  volumes,  two  In  number,  ar« 
atid  will  be  Issued  In  tbe  course  of  a  few  weeka. 


COUltT  OF  APPBAia  ABSTRACT, 

2iiePeople,jy^.inError,v.JoelB.  Thompton, D^t. 
tn  £iiTOr,    Not  Report«d. 

Tbo  main  question  prweated  waa  whether  the  So- 
prems  Conrt  or  the  Court  of  Appeals,  upon  a  writ  of 
error,  can  review  the  conviction  upon  the  merilB,  or 
whether  such  review  Is  oonfined  to  questions  of  law 
arising  upon  exceptions  taken  upon  the  trial.  The 
defendant  in  error  waa  indicted  for  murder  in  tbe  first 
degree.  It  appeared  that  tbe  aconaed  and  tlie  mur- 
dered man  had  met  in  the  street  and  that  almost  at 
the  instant  of  meeting  tbe  accoaed,  actuated  by  some 
supposed  Inanlt  or  apprehended  bodil;  harm,  fired 
the  fiital  shot. 

Hosoboom,  J.,  who  tried  the  cade,  charged  the  Jmy 
that  tbej  might  convict  the  defendant  of  murder  in 
the  second  degree  if  thej*  fonnd  that  his  intent  to 
eBoct  doBtb  was  lees  deliberate  and  atrodona  than  was 
requisite  to  Justify  a  conviction  in  the  first  d^^ee. 
No  exceptions  wore  taken  to  tbe  charge  by  the  de- 
fendant On  writ  of  error  sued  oat  bj  tbe  defendant, 
the  Supreme  Court  reversed  the  Judgment  and 
ordered  a  new  trial.  The  People  brought  the  proceed- 
ings to  this  ooort.  The  Court  held  that  that  portion 
of  the  Jndgo's  charge  that  the  Jury  mig^t  convict  the 
defendant  of  murder  In  the  second  degree,  if  they 
found  Uiat  bis  latent  was  less  deliberate  and  atmcdous 
than  wtiat  was  requisite  to  Justify  a  oonvlctioQ  in  the 
first  degree,  was  erroneous — the  defendant  in  error  not 
having  been  engi^ed  in  tbe  commlBBlen  of  a  felony  at 
the  time  of  the  klllli^ ;  but  that  having  failed  to  except 
thereto  at  the  time,  the  defendant  could  not  now  avail 
himself  of  the  error,  since,  on  a  writ  of  error,  tbe  court 
oonld  review  the  conviction  only  on  questions  of  law 
arising  upon  exceptions  taken  at  the  trial.  The  ques- 
tion also  arose  as  I«whotherajndgment  convicting  tbe 
accused  of  murder  in  the  second  degree  under  a  com- 
mon law  indictment  for  murder  was  erroneous.  Fol- 
lowing ita  decision  in  tbe  Keith  case,  decided  at  the 
June  term,  the  court  held  that  such  Judgment  was 

OaZhina  v.  Falk.  To  appear  in  38  How, 
By  tbe  statute  of  frauda  "  every  contract  for  the  sale 
of  any  goods,  chattels  or  things  in  action  for  the  price 
of  (50  or  more  is  dcciarod  void  unless  a  note  or  inem- 
orandnm  of  such  contract  be  mode  In  writing  and  be 
Bubscrilxid  by  the  parties,  Ac"  Tlie  form  of  the 
memorandum  ia  not  material,  hat  it  must  state  the 
contract  with  reasonable  certainty,  so  that  tbe  aub- 
Btaiiuo  of  it  can  be  made  to  appear  and  be  underaleod 
from  the  writing  itself  without  recourse  to  parol  proof. 


{BaUfy  V.  Ogden,  3  Johns.  It.  S9B-418.)  Ta  constitute 
a  contract  there  must  be  parties,  a  subject-matter  and 
a  consideration.  In  the  written  memorandum  de- 
manded  by  the  statute  all  these  elementsmnst  plainly 
appear.  In  the  case  of  Calkia»  v.  Folk  the  memoran- 
dum relied  upon  showed  but  one  oontraoting  party. 
The  oonrt  held  it  not  to  be  a  compliance  with  the  stat- 
ute. In  Champion  v.  Flummer,  4  Bee.  &,  Pull.  253, 
dedded  under  a  similar  statute,  Iiord  Mansfield  In 
deciding  the  case  said :  "  How  can  that  be 
said  to  be  a  contract  or  memorandum  of  a  eontraot 
which  does  not  state  who  are  the  contracttug  partiesr 
By  tills  note  It  does  not  appear  to  whom  the  goods 
were  sold.  It  would  prove  a  sale  to  any  other  par^ 
aawell  as  to  the  plaintiff;  there  cannot  be  a  contract 
wlthont  two  parties." 

Daggett  v.  Keating  et  oL    Not  Reported. 

The  parties  to  the  action,  after  tbe  oommencemeut 
thereof  in  tbe  Supreme  Court,  agreed  to  an  arbitra- 
tion—  that  Judgment  should  be  rendered  npon  the 
award  by  the  Court,  and  that  in  the  meantime  the 
ease  be  nominally  continued.  Tbe  award  was  In  fiivor 
of  the  defendants,  but  waa  set  aside  at  Special  Term, 
wbiob  decision  was  reversed  at  General  Term  and  the 
award  confirmed.  Plaintiff  tqipealed  from  the  Judg- 
ment entered  under  this  decdslon,  and  defondants  now 
moved  to  dismiss  the  appeal,  on  the  grotmd  that  tbe 
code  did  not  provide  fbr  tbe  case  of  awards,  and  that 
writ  of  error,  and  not  appeal,  was  the  plaintiff's  true 
remedy.  Plaintiff  contended,  in  opposition  to  the 
motion  to  diamias,  that,  aa  by  the  agreement  the  acHon 
was  kept  alive,  the  Judgment  was  entered  in  the 
action  and  was  therefore  appealable.  The  Conrt  con- 
curred in  the  ground  taken  by  the  defendants,  and 
dismissed  the  appeaL 

John  Flanagan  et  aL  v.  Patrick  Oaxti^.    Not 
Reported. 

This  action  waa  originally  brought  to  recover  a  Ital- 
anoe  due  for  attorney's  foes,  and,  on  a  motion  that  the 
cause  be  reforred  on  tbe  ground  that  it  Involved  the 
taking  of  a  long  account,  the  defendant,  to  avoid  a 
reference,  offered  to  admit  all  the  Items  except  one, 
as  to  which  be  claimed  that  the  n^ligence  of  the 
attorney  had  given  an  oflset. 

The  Court  below  referred  the  case,  and  from  tbe 
order  of  reference  tbe  defendant  appealed.  On  the 
motion  to  dismiss  the  appeal  it  was  argued  on  behalf 
of  the  defendant  that  tbe  amendment  to  section  II, 
snbdivMou  4  of  tbe  present  year  authorized  such  as 

The  Court  held  that  tbe  amendment  to  tbe  Code  did 
not  extend  appealable  orders,  and  therefore  dismlased 
the  appeal. 

DIGEST  OF  AMERICAN  DECISIONS. 

To  »pp«»r  In  the  foQawliiK  Stale  Reports :  8S  How«rd  (N.  T.), 
Nalh»n  How»rd,  Jr.,  Beporter :  I  Abb.,  N.  S.  (N.  Y.),  BenJ. 
VinehaaAbbolt  and  AiuUn  Abbott,  Reponen;  ST  Ism.  S.  H. 
BlUoB,  Reporter;  36CaIlfonila,  J.  E.  Hale,  Roportor;  43  Illinois, 
NDrmanL.  FieeiDUi,  Bepoitar;  EtlPanD,,P.  F.  Smltb,  Reporter. 
Cases  Dwrked  N.  R.  are  not  reported. 

1.  Mint  Ai  AiHfUg.— Advenw  paeseeeliHi.  ■nfflcient  to  deflttt  tbe 
Iseal  title,  where  there  It  do  paper  title,  mnat  be  boetlle  la  It* 
iDcepUon,  and  contlnno  ualatermptadl;  for  twenty  yout. 
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S.  Fr«qf<jf,mutt»epBMim.-^iyentpi»tefloa  Is  not  la  be 
nwde  ont  br  inference,  but  br  clevoDd  pofltlTe  proor.  Th« 
poBBSsrlon  miut  bo  each  u  ta  ihow  clearly  that  tbe  paiQ  dilsu 
the  bmd  W  hli  aim,  opealf  and  eicliuiTelj.    li. 


1,  Of  complaint.— AJlei  in  nmended  complilnt  bit  been  bcld 
tmnfflclent  on  denmrteT,  lenvc  to  unend  a  BecoDd  tlm«  sboold 
Dotbe  cnnted,  oBpeclallr  vrberetboicUoD  la  on  a  atacate  and 
the  demnrrcr  turned  on  the  conKtmctloa  of  the  itatnle.  Loarry 
T. /ninan,SAbb,  N.  B. 

a.  Varbmee:  DiKTitUn,— The  actloa  of  tbe  court  below  In 
■Uowlni;  tba  pUlntlff  to  amend  his  peUtlon  while  the  second 
argument  waa  belnf-  made  to  tbe  larj  bj  derendant'a  coDuael,  In 
order  to  conform  the  pleadlnga  mare  dednilel;  to  the  ftcte 
pTOTed  on  tbe  trial,  will  not  be  disturbed  bj  (he  Snproms  Caart 
unless  aatisfled  thai  there  baa  been  abnee  of  dlterctlon  or  that 
the  order  made  wai  not  in  ftirtheraDce  of  Inallce.  Smith  t. 
Bmard,  n  Iowa. 

8.  jneadlag.—Tbe  allowance  of  an  amendment,  after  one  trial 
has  been  had  in  whicb  tbe  Jnr;  dlaagreed,  wUhdrawlntc  the 
dental  of  the  dne  eiecntlon  and  attestation  of  a  will  In  a  caee  In 
which  IM  TSlldlty  was  contested  an  the  groand  of  the  mental 
weakness  and  nndne  Inllnenee  of  the  testator,  and  tbereapon 
giving  tbe  atHrmatlTe  of  tbo  Issue  and  the  right  of  opening  and 
claalng  the  caee  la  the  conteatanta,  waa  held  not  erroneoua. 
Balet  y.  Bal/t  el  al,  SfJ  Iowa.        , 

4.  Aeeg^lana  tf  ttrmi  tttt^u  ojipeaf.— Where  ut  order  was 
granted  alluwlog  a  deliendanl  to  amend  hie  anawer  an  payment 
of  costs,  and  the  costs  were  accepted  by  the  plaintiff,  Md,  that 
tbe  acceptance  of  the  costs  estopped  tbe  plaintiff  fVom  appeal- 
ing Irom  tho  order.  N.  Y.  Baper.  Ot.  1SS9,  StHBord  v.  amiih, 
H.B. 

la  (Kllon  rf  diOm  and  deantrg.— la  an  action  of  claim  and  de- 
llveryto  recoier  poa»e«Bton  of  property,  in  order  ot  arrest  on 
the  ground  that  tho  defendant  has  concealed  the  property  cannot 
be  granted  nntll  after  tbe  sheriff  has  certified  In  the  retnm  to 
the  writ  that  he  has  made  demand  ot  the  property,  bnt  bas  been 
nnable  to  recuTcr It.  N.T.  anper.CC.,ie69,,Stoi([iotv.iSA<rta^ 
N.  B. 

ATTOBmr'B  ms. 

m»n  luU  U  ulUed  bv  pUanHf.—  Where  a  plaintiff,  without 
the  knowledge  of  hie  attorney,  settled  tbe  case  by  accepting  an 
Hmonnt  less  than  that  claimed,  and  afterward  refuted  to  pay  tbe 
Berrlce-blll  of  his  attorney.  Acid,  on  a  motion  to  annul  theaet- 
tlament,  that  the  papers  on  which  tba  motion  Is  made  mnst  show 
fnud,  and  that  It  most  appear  also  that  the  plaintiff  It  not  able 
to  pay  the  amount  of  l«ea  claimed.  H.  Y.  Super.  Ct.,  ISW,  Cair 
T.  XolMer,  V.  B, 


ntqf  prior  oMoa — Tbe  commencement  of  an 
action  Ibr  theiecoveryofpartorademand  does  not  eitlngnlsh 
the  right  of  action  Ibr  the  balance :  but  If  snch  action  proceed 
to  Jodgment,  then  the  Judgment  wonid  be  a  bar  lo  any  actloa 
for  tbe  balance.    CrBAme  r.  U^if,  S  Abb.  N.  S. 

%  TUa  in  rUiatemtnt.—The  pi-ndcncy  of  the  prior  action  for 
part  ol  tbe  entire  demand  may.  however,  be  pleaded  In  abate- 
ment. In  the  Bubsequeut  action.  If  snch  plea  U  Interposed,  the 
plaintiff  In  the  second  suit  may  dlKontlnae  the  Brstone,  and 


theni 


.   a. 


Uaartain  CaBt  of  I>ted—Eiliitliilaneat  iff  Ilnj  «v  Portia. 
If  there  be  such  uncortalnt]'  In  the  calls  of  a  deed  that  either 
one  or  two  or  more  objects  will  answot  It,  so  that  the  line  will 
ran  In  two  or  more  positions,  and  rtUI  bannonlte  with  the  other 
eaUaor  Jhe  deed,  the  parties  to  the  deed  may  adopt  elthcrilne— 
and.  when  ao  established.  It  conclndet  both  parties,  EaMiiiQt  T. 
Sort,  M  Cal. 

CHJlTTBL  bostoaok. 

CliaUtl  ifangaut.—bt  case  of  a  chattel  mortgage,  the  title 
of  the  mortgagee  becomes  absolute  at  law  on  the  de&olt  of  the 
mongagor.  and  on  the  foreclosure  ot  tbe  mortgage  tbe  mortga- 
cae  ia  at  liberty  to  become  the  pnrahaser.    might  t.  Soi,  88 


TaOditv  t^  a*  Ova  ItighU  Blfl.— The  prortsioni  of  tbe  Ad 
of  Congress  commonly  known  as  the  "Cirtl  lUghts  BUI"  (1* 
U.  8.  BUta.  atLarge,  p.  ST),  which  prorlde  that  "all  persona 
bora  Id  the  United  States  and  not  lablect  to  any  foreign  power, 
eidcdlng  Indiana  not  taxed,  are  hereby  declared  to  be  cltUena 
of  the  United  Blaiea,  and  snch  clttions  of  every  race  and  color 
•  •  •  ahall  haia  the  same  right  in  BTery  State  and  Terrllofy 
of  the  United  States  •  *  •  •  tofUland  eqnal  benefltofal. 
lawa  and  proceedings  lOr  the  aecnrlty  or  person  and  property  as 
ia  enjoyed  by  nblteciticeni,  •  •  •  any  law,  sUtute,  ordi- 
nance, rogttlatlon  or  eDstom  to  tho  contrary  notwithstanding," 
were  not  repngnant  to  (he  ConsHtntlan  of  the  TJnlled  Slates  as 
It  read  prior  to  the  adoption  of  the  Fourteenth  A 
thereto,  and  are  Talld.   Aqpli ».  WaMngbm. «  CaL 


liadUUff  for  Ooodi  Burned— iWlwrif.— Tbe  defendants,  tbe 
New  Haien  Steamboat  Company,  nJCcWed  merchandlee  at  New 
Haven  shipped  fOr  tho  west,  brooght  It  safely  to  New  York,  and 


Id  It  01 


Irpler, 


1  short  tl 


with  alarge  qoauUty  or  other  merehandlso.  It  sppeared  that  It 
had  been  loaded  on  to  tho  tmcke  of  a  arm  of  common  carriers, 
ready  to  bo  carted  away  to  a  connecting  line  the  neit  momlng 
bad  not  the  Bre  occurred.  In  an  actloa  to  recover  the  vbIub  of 
t:o  goods,  the  court  held  that  tbe  loading  of  the  goods  npon  the 
tmcks  of  tho  Una  of  common  carriers'was  a  delivery  to  tbem 
and  that  by  snch  delivery  the  Uablllty  of  the  delbndants  as 
Insurers  bad  ceased,  though  the  goods  stUl  remained  on  their 
pier.    Bnp.  Ct,  Spe,  T.,  1869,   HKfl  -      - 

Co.,  N.  K. 


Cf  Fatoral  Prqptrtit—Tme.—VTben  on  sale 
ot  personal  property  "the  rWit  to  receive  payment  before 
delivery  Is  waived  by  the  seller,  and  Immediate  poeeeselon  Is 
glren  lo  the  pnrehaser,  and  yet  by  express  agTecment  the  title 
Is  to  remain  hi  the  seller  nntll  ibo  payment  of  the  price  npon  a 
fixed  day,  aucb  payment  Is  strictly  a  condition  precedent,  and 
until  performance  the  right  of  property  Is  not  vested  la  the  pnr- 
ehaser."   Afttom  V.  ZampAbr,  SB  CaL 

1.  Qrin*Jneper(t>n».-Where  acoatract  has  been  entered  mta 
nnder  drcnmstancei  which  wonld  ordinarily  make  11  binding 
by  a  sane  peraon  with  one  who  Is  InHine,  and  snch  contract  oai^ 
been  adopted  and  Is  soagbt  to  be  enforced  by  the  representa- 
tlte<t  of  tho  latter.  It  Is  no  defense  to  the  sane  party  to  show 
that  tbe  other  party  was  mm  emgiot  menOt  at  the  time  the  con- 

Argn.  1.  Irtfanti.—lt  an  Inlknt  make  a  contiact  with  ono  ot 
thil  ago.  It  may  bo  enforced  by  Ibe  Infiint  against  the 
Bdn\l,  thongb  not  by  the  adnlt  against  ttie  InOnL 
Anm.  ».  Surttv;  a»wfl««.-Whlle  as  a  general  rale  the  dle- 
ohnrgo  of  the  principal  dlsbargea  tho  eurely.  yet  ir  a 
person  >ui  Jurit  become  antety  for  a  married  woman,  a 
minor,  or  other  person  incapable  or  contracting,  the 
^nrely  IB  bound,  notw  I  lbs  landing  a  succesfnil  plea  of 
dleabllltj  on  the  part  of  the  principal.    ASm,  bt  Ait 
auanUan.  SetpAou,  v.  BaTfMB,  Sn  Iowa, 
S.  C'outrscta  which  are  wholly  executory,  made  byapeieiHi 
totally  inaane,  are  so  Rir  void  as  that  they  wlU  not  be  speclDc- 
ally  anlbrced,  even  at  ibe  snit  of  the  Innatlc  or  his  representa- 
tives agalnal  tbe  sane  party,   Ptr  Cow,  J.,  dluenitng  In  famt 

S.  ITutualUv:  nrffrood  tulmeriplloiu.—ir  one  promise  to  pay 
another  a  Bum  or  money  If  he  will  do  a  particular  act,  and  ho 
doea  the  act,  tho  contract  Is  not  void  for  waul  of  mudiallty, 
and  ttie  proralBBOr  Is  liable,  Ihongta  the  promlBBee  did  not  at 
the  time  of  tho  promise  cncaee  to  do  the  act;  tor  npon  the  per- 
formance of  the  condition  by  the  promlsBoe.  the  conlmcl  become* 
clothed  wits  a  valid  coneldcratlon  which  reUIM  heck  and  ten- 
ders the  promlBe  obligatory.  Vsi  ifolaa  VaUiv  B.  S.  ttl.  t. 
Oraff  ttid.,  Kiowa. 

i.  It  Is  accordingly  held  thst  If  certain  fnbscribers  promise 
and  undertake  to  pay  a  rallmad  company  a  certain  sum  or  auma 
If  It  will  bnlld  Its  road  (o  a  designated  place,  (be  subsequent 
completion  of  tbe  road  according  to  the  terms  of  the  promise. 
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fnmtehea  In  llHlf  a  GODiIdentlon,  mnoiM  the  objection  of 
Vint  or  inntiullty,  ud  rendere  Uio  piomlM  binding  upon  tba 
snbecilben.   H. 


1.  In  ID  Mtlan  whan  gnrntnun  it  iieitllK«ice,  It  U  the  ctnly 
o(  the  pUInCiff  to  ahov  ■  CMe  cleit  of  CDDtribntorr  nejcUgenca. 
There  moat  be  abown  ApHma/Ocit  cue  nnlttng  aiclualielj 
from  Uu  irronE  of  the  defendant,  befora  he  can  be  called  la 
answer.     WaUrf  i.  TFInff,  59  Penn. 

i.  The  plilnUra  hone  via  killed  bf  the  abaft  of  the  defend- 
ent'a  carriage  running  Into  blm^  both  beinc  on  a  pnbllc  hlghwaj. 
The  defendant  uked  the  court  to  charge :  "That  the  defendant 
had  a  right  to  be  on  the  pobllc  blghwaj,  and  if  the  Jury  believe 
that  al  the  time  oF  the  alleged  accident  he  waa  tnvoling  Is  an 
ordlnar;  manner,  he  la  not  liable  n>r  an  Injnrj  reenltlng  from 
■nch  lue  of  the  pablle  thoroogbbre."  HtU,  ttut  the  point 
■honld  have  been  afflrmad,    JB, 


nrlcl  the  defendant  might  bo  direct 
or  clicnmitantUl,  or  partly  direct  and  partly  clrcnmttantlalj 
direct,  ae  by  pereona  <rba  aaw  the  act.  or  clrcnmitanlial,  m  by 
eTldcncc  of  Ihcta  from  nhlch  the  Jnry  might  fhlrly  preaume  tbe 
gnllt  of  defendant.  BM,  that  the  inatractlon  WM  not  arconeona. 
Tlu  atat»  y.  Bradv,  tJ  lona. 

a,  Lairmy :  pnfeuloa  of  ilolm  pnfMr^i.— Wbere  ■  large  poi~ 
tlon  of  atolen  good*  neie  ftonnd  awHi  after  the  theft  In  defend- 
■nt'e  honao.  which  waa  ofa  dlarepnlablo  character  and  at  which 
dlareputable  peraona  Waited,  and  a  part  of  the  gooda  were  Ibund 
In  a  bed-room  occupied  by  Ibo  derendaot,  this  poaaeaslon  .together 
with  eotae  other  elrcomstaDcee  tending 
participation  In  the  comoilaalon  of  the 


It  hla  c 


a. 


3.  Zdnwiv .-  pnqf  ijf  mmur'i  iKHKOiumii—The  rale  reqniring 
In  a  proaecntlon  for  larceny  the  Inltodnctlon  of  the  owner  of  the 
property  alolen  !n  order  to  prove  hie  non^conaent  to  the  taking, 
doeanotapply  In  caaea  where  the  property  la  itolen  from  a  bailee 
or  another  holding  the  poiaeuion  thereof,  or  where  it  Ii  Impoeti- 
ble  to  produce  the  evidence  of  the  owner  aa  In  caae  of  death  or 
the  like.  In  anch  cuea  the  erldence  of  [he  baltee  or  peraona 
holding  poaeariton  ia  anfflclent,  and  In  cue  the  owner  caonot 
be  prodnced  the  Ihctofhlanon-coopent  maybe  ahown  by  proper 
■aconduT  evidence.    Tlu  Btat«  v.  (MvfM.  S7  Iowa. 

4.  Dnmifuu—  no  eaniK  far  frinu.— laeaulty  prodnced  by 
IntoilcatloD  doea  not  deatroy  reaponalhlUty  for  the  commiaalon 
of  a  crime,  when  tbe  part;  who  committed  the  crime  whenaane 
TOlnntarlly  made  hlmaeir  Intoxicated.    ito]j2(  t.  Z«tl>b,  80  Cal. 

K.  IMdmct  If  irunJctiauti  oi  ixcate  for  fvU.'-Dmnkenneif 
la  no  delbnte  to  the  But  of  gallt.  £Tldooce  of  dnmhenneae  can 
only  be  received  and  considered  by  the  Jnry  ftir  the  pnrpoae  of 
determining  the  degree  of  gnllt,  and  lOr  thli  pnipoie  It  ahonld 
be  received  with  great  cauiloD.    Bt. 


iMHH  aefi.-Foaltive  acta  tending  (a  mlalead  one  Ignonnt 
of  the  tmth,  which  do  mielcad  blm  to  hla  Injury,  are  good 
ground  of  eatoppel,  and  Ignorance  of  title  on  the  pnrt  of  him 
who  i)  eatopped  wilt  not  eicnae  him.    ChafKiaa  T.  ClU^maa  tt 


I.  Dtdaralimiifageiii!  mgata.—'S^nad.m  the  decUratloni 
of  an  agent  admla»lbla  In  evidence  to  bind  hla  principal,  they 
maethava  been  within  the  acopeoftho  agency  and  made  during 
the  continuance  of  It  In  reepect  to  (he  tranaaction  then  depend- 
ing. Sabeeqneut  dcclaiatlona  are  not  part  of  the  rtt  gttla,  and 
■re  not  admleelble.    BanallaBd  i.  Tdigraph  Co.,  Sn  Iowa. 

S.  TtiUmoay  <^  atkmfn  ai  to  tUmCt  dedaraftoni.— The  rnle 
not  permitting  an  attorney  to  tealliy  to  commiinicitlona  made 
to  him  by  bir  client,  aa  anch,  doea  not  extend  ao  tar  aa  to  pro- 
hibit the  attorney  ftom  ttaling  by  whom  be  wae  employed; 
neither  doee  (he  rnle  prevent  tbe  atloraey  frocn  teatlfylng  to 
commnnlcaliong  nude  to  him  by  hla  client,  unleaa  they  are  con- 
fidential commnnlcatlona  made  by  the  client  In  the  eonrae  and 
for  the  purpoaea  of  the  employment  of  the  attorney.    seCal. 

1.  TiiUrnonti  <f  dtftadant  in  tHtabu^  eau.—V  the  defendant 
In  a  criminal  caae  doei  not  avail  blmialf  or  Ml  right  given  by 


the  Blatnte  to  teatuy  In  hla  own  behalf,  the  Dlatrlct  Attorney 
ahonld  not  be  allowed.  Is  addrea ilug  the  Jory.  to  comment  on 
hla  &ilnre  to  tettlfr  aa  an  evidence  of  gnlit.   AtpK  v.  T^Hr,  M 


4.  Dtfmdant  nud  net  UiOfy  in  JUf  Dmt  bA/^ 
In  a  criminal  caae  la  entitled  to  reat  In  allsnee  and  aecurity  opon 
hiepleaof  Dotgnilty,  andnolnnsranceof  gnllt  can  properly  be 
drawn  agalnat  him  from  hia  thllara  to  (aadl^  In  hla  own  bahalC 
lb.  

1.  Z4<iMaf)i9',toM««faU.~TheconunonlawnilethatBdabtar 
wbo  la  nude  the  eiecntot  of  bli  creditor  la  thereby  releaaed 
from  the  debt,  It  not  appearing  that  the  aaseta  of  the  eatatean 
Inanfflclent  to  meet  the  tealator'a  debta.  la  not  Id  force  In  thla 
eonntry, and  the  debt  In  tbe  eiecutora  banda  If  regarded  •• 
general  aaaeta  of  the  eatate  fOr  the  benedl  not  only  of  credlton, 
but  of  legateea  and  all  othan  tntoreated.     Cottar  v.  iteacn,  17 


le  for  and  collect  th 


Q  an  action  by  a 


appointed  to 


ParOf  lo  acaon.~1n  an 
caltle  of  a  married  woma 
Boat  V.  SnUa,  98  How. 


A  aetloat  to  rtcmur  no!  imvaig.—Wben  an  acllon  preeenla 
gronnda  (br  the  equitable  Interference  of  the  court,  a  prelimi- 
nary Injunction  will  be  granted  and  a  receiver  appointed.  If  tbe 
condition  of  the  anbject  of  the  controvaray  reqnlrea  Iha  aid  of 
theae  provlalonal  lemcdlea.  Thua,  In  an  action  to  recover  the 
poaaeaalon  of  real  properly,  on  the  ground  that  the  proceedlnge 
(o  ftirecloae  a  lien  under  which  the  platntilT  waa  dlvetted  of  title 
were  fFaadnlent,  and  the  court  In  which  (he  proceedlnge  were 
had  without  Jnriadlctlon,  and  where  it  appeared  that  (be  ds- 
fendanta  were  trrepponaible,  that  they  were  collecting  rente, 
which  they  were  nnable  to  relhnd.  and  that  the  premlaea  were 
■upposedtogotomln.an  Injtmctlon  and  receiver  were  granted 
Bogtn  V.  Martbaa,  >B  How. 


Oamtilen  if:  AwM«a.— Judgment  In  an  action  on  a  note  waa 
ordered,  and  the  clerk  directed  to  aa aeas  the  amount  dne  thereon, 
which,  by  miatako,  be  made  a  much  amatler  amount  than  wai 
nctnalty  due,  and  Judgment  waa  entered  accordingly.  The  mla- 
take  was  not  dlacovercd  nntU  after  the  period  allowed  by  (he 
atatute  to  correct  inch  errors  on  motion  bad  expired,  and  nnttl 
after  (ha  caae  had  been  appealed  to  the  Supreme  Contt,  where 
it  waaaflirmed  on  motion  of  the  plalntlir,  the  defendant  having 
failed  to  perfect  hla  appeal,  and  Judgment  rendered  for  the  eame 
amonnt  aa  the  Judgment  In  the  Dlatrlct  Court  add.  nolwlth- 
Btandlng  (he  atllrmance  of  (he  Judgment  In  the  Supreme  Conrt, 
that  the  philntlff,  being  without  Ikolt  or  negligence  and  withont 
any  remedy  at  law,  was  entitled  by  an  equitable  proceeding  tn 
the  Dlatrlct  Court  to  have  the  error  In  the  amount  of  the  lodg- 
ment corrected,  tbe  correction  being  In  reaped  (o  a  matter  not 
paued  npon  by  tho  Supreme  Court  Portrait  ((  Cb.  v.  Samni 
•t  ol.,  ai  Iowa. 

PnOaNt  tauie.— Id  a 


n  Ibr 


if  probable  ceuee,  but  they 
And  If  malice  la  deduced 
Ihnu  want  of  probable  cauae  it  ia  aa  much  maUce  In  Act,  wllbin 
the  meaning  of  the  law,  aa  though  ahown  or  deduced  from  any 
other  tact  or  beta.    AnUbT.  Uncord,  ITlmih, 


Witn  iilKiiaid.— When  the  atatnte  prescribe*  no  remedy  Ar  the 
refhaal  to  performadnty  made  Imperative  thereby, or  In  raae 
of  doubt,  whether  there  be  another  eirec(aal  remedy,  the  writ 
will  be  allowed.    Fr^ile  v.  OOatDa,  48  111. 


1.  i/ury.— There  la  no 
rloni  trial  of  the  caae,  vi 


la  action  of  the  eonrt  In  raftia- 
one  of  the  Jnnn  eat  In  a  pre- 
not  ahown  that  the  attonaya 
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or  th«  appllcint,  u  well  la  tlia  kpptloDt  blmHlT  van  iBDoruit 
of  tbo  Ikclnutll  after  tbe  return  of  the  lordletuid  the  dl^chorsa 
of  tha  Jarr;  aipecUll;  where  [t  doea  not  appeii  that  an;  In- 
qnlrlei  wan  nude  of  the  Joror  before 
awom.    BurUrt  t.  Wtbif,  K  Iowa. 

).  nw^  (HKOMnd  aidiia.  —  Etidec 
eloM  of  the  erldenee  but  be  (bre  the  completion  of  the  trial  and  the 
BDbmlaalon  of  the  cue  to  the  ]di7.  la  not  newlj  dlacovered  eri- 
dence.  ftn  which  a  new  trial  will  be  granled.  where  It  appoan 
(haliDCb  erldence  waaat  the  time  ordlacoierj  within  reach  of 
the  part;.  In  ancb  a  caae  tbe  parlf  ihoold  more  before  the  tar- 
■Dlnatlon  at  tba  trial  lor  penulaalon  to  Intmdnce  ancb  eildenca. 
JktOfft  T.  jr.  r.  <t  WoMnglai  SUimmMp  Oo.,  H  Abb.,  N.  S. 


1.  .A4ii<ainur«.— Where  (wo  Ikrmerabii)' In  common  a  threeh- 

Ing  macblne.  whlcb  thsj  nee  and  oparate  together,  and  Ibr 
which  thej  eiocnte  Ut  the  rendor  a  note  lignod  hj  both  indl- 
Tidnall;.  tho]r  ai«  to  be  treated  aa  Joint  owner*  and  not  aa  paii- 
nera.    KtlT  t.  ftniUI,  37  Iowa. 

i.  UaMUt  ef  partturt  ftir  fnaui.—lD  caae  of  a  debt  frandn- 
lentl;  eoacractad  br  a  partnenhlp  Ann  by  one  member  alone, 
tbe  othen  being  Ignorant  of  the  fraod,  while  all  the  memhera 
wlU  be  booad  in  an  action  hronght  on  tbe  contnct  or  to  recoier 
the  property  ao  (FandDlentlj  obtained,  fat  the  llabllll7  to  an  ac- 
tion for  the  rnnd.  which  la  eaaentially  dUTerent  and  InTolvea 
moral  Inrplloda,  li  limited  (o  the  partner  committing  (be  Mme, 
nnleae  the  other*  asKntsd  to  the  fravd  or  ralUed  It  b;  adopting 
(he  act  of  (ho  ftaudnlant  partner,  or  ntalnlnx  II*  muta  with 
knowledge  0/  (be  timA.   W  Cal. 

S.  ^hti  qf  Partiun  :  When  LUttfltat  Btait  Court  aupentda 
Pnettdbif  lit  £an±rup<«|i.— After  one  of  two  partnere  bad  pro- 
Gsred  the  appointment  ot  a  recelrer  of  (ha  pattnerabip  properly 
tbe  other  partner  atlampted  to  defeat  the  proceedlnga  bjr  Indaclng 
an  alleged  creditor  to  applj  andei  the  bankmptcj  law  to  have 
the  arm  declared  bankmpt,  and  the  U.  S.HanhalhadecdeaTored 
to  lake  poaaeialon  of  the  property,  tbe  eonrt  held,  on  an  appli- 
cation to  preierve  the  property,  a*  fbllowi :  "  Where  a  lien  baa 
been  acqnlred  by  proceeding  Id  a  State  Court,  that  Hen  la  not 
dlTBBted  nor  the  Jarisdicllon  of  tha  State  Court  fflpeneded  and 
oneted  by  apbaeqaent  proceedlnga  in  the  Coort  or  Bankniptcy. 
<£ou-rv  *.  JliirTliim,  II  Paige,  SK;  MaOfr  qf  ABm.  Law  Bep. 
an;  8lom  T.  WadiUl,  I  Sand.  cb.  4M;  Stfoar*  t.  MAm,  tt 
Abb.,  K.  B.  ID,  and  nnmeron*  antborltlea  cited  lo  %  BandfOrd 
and  S  Abh.)  In  tcraia.  tha  preient  bankrupt  law  proaerrpa  all 
eiiatlng  llena  on  thedeblor'a  property.  The  appolntmant  of  a 
recelrer  In  an  action  in  thia  Coart  operatea  ai  a  lien  on  ail  (be 
partnenhlp  property  (or  the  henadt  of  tbe  plalntlir'a  partner 
■ndortheaoclal  cradllon;  and  that  Han  cannot  be  dlatnrbsd  or 
deatroyed  by  the  fabaeqnent  flat  ofa  Bankruptcy  Court  In  after- 
InitilDted  proeaedli^it.  S.  T.  Soper.  Ct.  Bp.  T.  Ctart  r.  Bl»- 
biffer,  n.  R. 

4.  AmtnipCf^.— One  partner  cannot  throw  tha  Arm  Into  bank- 
mptcy  when  it  appeara  that  the  aaaata  ar«  grealar  than  the 
lUbUltlea.   O. 


I.  irnnit  Q»ib«  oMIt  a  ivUnat.— A  penon  la  not  liable  R>r 
alander  on  account  of  worda  apoken  by  him  a*  a  witoeee,  if  In 
repponae  to  queitiona  aaked  bim,  he  apoke  tbe  worii  alleged 
without  malice.  The  rnlo  in  ancb  cai*  la,  that  what  wai  aaid 
pertinent  to  the  matter  In  eontroveny.  being  prlvilogsd,  tba 
legal  Idea  of  malice  i*  eidaded ;  but  If  not  pertioeul  and  not 
attered((majlifi.but  forthepcrpoae  of  defbmlng  plaintiff,  pro- 
tection cannot  be  claimed  and  the  witneai  would  be  llaiile. 
BmUH  *.  nMcard.  31  Iowa. 

i.  Srldirut.-^Wbert  the  only  wttneai  Ibr  the  plaintiff  In  an 
action  tor  alander  to  prore  the  ilanderou*  worda  waa  a  German 
nnacquainted  with  the  EngUih  langaage.  the  court  reftiPed  (o 
dlatnrb  a  Jadgmcnt  Ibr  tbe  plalutlff.  apon  the  ground  that  it  wa* 
not  ehown  hut  that  the  wotda  were  ipoken  In  Bngllah,  which 
tha  wltneiB  did  not  nndentand.  when  It  did  not  appear  tlial  the 
word!  were  apoken  In  hla  preienco  alone,  and  he  diatlnctly  le»- 
tillad  that  ha  nndaratood  tbam  hlmielT.    Huritri  v.  WOntt,  ST 


1.  PrbUtd  nUricaoia!  itaiuU.~\%  lamu  that  It  la  competent 
tor  a  telegraph  company,  notwithatanding  aecUon  1)63  of  tbe 
Bail* ion  which  proTldM  thai  ft  telegraph  company  la  Unbla  br 


all  mlttakea  in  tranamlttlng  meaaagaa  made  hy  any  penon  In  lla 
employment,  aa  well  aa  fOr  all  damagfla  reaultlng  from  a  fallura 
to  pertbrm  any  other  duty  required  by  law,  to  adopt  reaionabla 
rule*,  condltluna,  and  legulatloni  gOTemlng  the  tranamlarlon  of 
meangei,  restricting  lU  UablUty  In  caaei  where  the  menuga  il 
not  repeated.    BieeaUand  t.  Ttltgn^  Ctrnqunr,  1 1owa. 

%.  Bitml  qf  OaiaUy;  n/gOfftK^.—V/blle  a  telegraph  company 
may  In  tbe  absence  of  any  aUtntory  regulation  to  the  contiarj, 
roBtrlcI  hy  printed  ctlpulatlanB  and  condition*  attached  to  th« 
maaaage,  Ita  liability  In  caaea  whate  the  mesaaga  la  not  repealed. 
It  win  uotwlthBtaudlng  anch  apeclal  printed  condltlona  be  llaM* 
lor  mlatakea  happening  In  conaeqoence  oC  tU  own  bnlt,  anih  aa 
want  of  proper  aklll  or  ordinary  care  on  the  part  of  Ite  operator* 
or  tha  use  of  defectlae  luatramenta:  but  not  for  mlitakea 
occaeloned  by  uncontrollable  cauaea,  inch  aa  atmoapheric  elec- 
tricity, provided  these  mlalakee  could  not  bare  been  guardud 
agaiuit  or  priTented  hy  the  eiarciie  of  oidlnary  care  and  aktU 
on  tbo  part  of  tbe  operating  agente  of  tbe  company,    lb, 

S.  Omnof azonarod^VvinallllaMUv.— Tel^npbcompaniealt 
wonld  aeem  by  Rfnenl  printed  condltlona  can  not  rsllcTe  them- 
aelvaa  <W>m  liability  Ibr  the  Improper  or  negllgaul  conduct  of 

4.  Thaao  companlea,  like  railroad  companlea,  owe  Impdrtaot 
duties  (o  the  public  They  muat  act  in  good  Iblth  tuwatdalt, 
and  can  not  by  general  prtntod  conditions  demand  nnreaaonabi* 
eonceailona  from  thoae  propoalng  to  tend  meeaagee.    lb. 

0.  Ordinary  eon ;  groiinijUgBici.-omupniaiidl.—'WbMatittj 
are  liable  for  want  ol  ordinary  care  and  akllt  as  well  aa  Ibr  gtoaa 
negligence  notwithatanding  the  condllloD  restricting  their  lia- 
bility In  casai  where  the  message  ia  not  repested,  the  burden 
of  proof  1*  on  tbe  plaintiff  to  show  this  want  of  ordinary  can 
or  hnlton  tbe  part  of  the  company;  and  where  this  conditloB 
aa  to  npeating  meaasgea  aiieta  and  la  known  to  the  party  aandlnK 
tbe  me*a«<e,  or  wbere  be  la  boond  to  lake  notice  of  it,  and  ■ 
mlalake  occnn  fn  an  nnrepaated  DMaaage,  tbe  mere  proof  of 
ancb  mlatake  wItboDt  aome  other  erldence  of  earlessucaa  01 
negligence  on  the  part  of  tha  company  would  not  render  them 
lUble.  n. 

a.  Ailiaf^iattl.— It  waiUd  In  tbe  present  case,  that  the  plain- 
tiff. In  order  to  rscoTer,  must  prove  something  more  than  tha 
miatake  In  tbe  meaHge,  and  the  damage  reiultlng  therefrom. 
He  muat  ahow  that  thIa  mlaUke  waa  caused  hy  the  bnlt  of  the 
company,  and  that  it  might  baro  been  avoided  If  the  compsny'i 
Inatrumenta  bad  been  good  ones  sud  If  lis  scents  had  poiactaad 
the  requisite  aklll  and  exercised  proper  care  and  diligence  In 
respect  to  tho  tranamlaaion  and  receipt  of  the  meaaage  tn  qnea- 
llon.   JB, 

OmnscititW  fifut.— Undera  statute  requiring  connacttug  tela- 
graph  companies  to  receive  and  lOrward  mesaagaa  on  each  other** 
llnea,  a  company  which  receives  a  mossago  to  he  Forwarded  In 
part  over  ancb  a  connecting  line  la  to  be  rejuded  as  authorlied 
to  make  contract  reapeetlDg  Its  transmisiion  for  ancb  other  line, 
and  the  receipt  by  It  of  an  eutlrvi  price  Is  a  sufflclent  coualdor- 
atlon  Ibr  the  obligation  of  neb  connecting  company.  JtoUvl* 
V.  U.  a.  TeJvraiA  Co.,  B  Abb.  N.  8. 

The  contract  made  with  tha  render  by  the  company  recelrtng 
inch  meaaaite  and  within  their  apparentantborlty.  la  binding  on 
the  connecting  company,  notwltbstanding  any  agreement  lo  tba 
contrary  between  the  two  companiaa,  onknown  to  the  aandet. 


ftnilln;  bttitm  Ua  pariln.—i.  deed  or  mortgage,  vslrintarlly 
executed  and  delivered,  la  binding  at  the  common  law,  and  nn- 
not  be  ralioTod  against,  aa  between  partlee  thereto,  timply 
beeauae  It  la  voluntary.    FUtgtniili.  FtBTbtalttal..4aia. 

T  FOB  THB  UDIUtEKT 


P  THE  SDPHEltB  O 


Oofhen.OninKecoantv,  bv  JuBtlcoTappen;  Cnlumbl 
county,  hy  Justice  Hogcboomi  Ulster  oonnty,  by 
JuBtIco  Miller;  Otsepo  county,  by  Junttoe  Murray j 
Chantauqua  county,  by  Jnstice  Marvin. 

January  11  — Circuit  ami  Oyer  and  Terminer,  at 
JohnBtown,  Fulton  county,  by  JiistioeJameB.  fecial 
Tenn*  — Erie  county  by  Juatio©  DutieU;  Oneida 
ooontyJnsUoe  not  aligned. 
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"  THE  BEST  18  THE  CHEAPEST,  AND  THE  CHEAPEST  WILL  BE  FOUND  UPON 
A  THOBOUQH  EXAJONATION  TO  BE  THE  BEST." 


"CLINTON    &   WAIT'S    DIGEST," 


CONTALHUIQ  A  D 


REPORTED  DECISIONS  AT,  LAW  AHQ  IN  EQUITY. 

COURTS    OF   THE    STATE    OF  NE^W   YORK, 
FROM  ITS  ORGANIZATION  TO  THE  YEAR  1B70. 


cnrred  lo  tble  pnWlcotlon,  tc  li  the  cheapest  work  In  the  roarkel.     In  [hie  respect,  th< 
11  UiG  dlffrrent  dtRCflti",  and  then  pnrchMO  that  which  their  Judemant  dccldCB  to  b< 
■    ■      "■■■  -^ ~    ■' lit 4000 pagBB. 


NotwithalaiidliiK  the  !rrc»t  CL, ,    . 

illshcn  merclF  aek  the  pioreBalon  to  ciamlnc  all  the  dlffrrent  dlEcntx,  and  Ihca  purcbsec  that  which  their 

mo«t  eHenBivc'SCcpnite,  conToulent  and  cconorolca].— CLINTON'S  DlOKST,  4  Vuli..  containing  ahout  40 

The  let  Volnmo  WAIT'S  DiaEHT,  now  junl  leeQcd,  cmhrocioK  tbe  Lcttcn  from  A  to  H  InduaWe,  BU  ]» 

ipleUns  the  set,  are  In  prcBB,  and  wlinKj  Issued  the  carlteatpoaalblo  moment.  ^        ,    ,  , 

To  complete  thle  nnrli,  the  most  eitonalvc  Inbleuf  ca«rj«  ever  published  In  a  similar  work  nlll  be  given  at  the  end  of  UuTOlamea. 

'Ill  Inclndc  all  the  coses  dedded  and  reported  In  this  Slate,  and  will  show  tbe  value  of  each  coso.  v  an  BuUianir.  and  whether  it 

hceoafflrmed,  reversed,  ovemilBd.modifled.crillciaed,  or  approved,  by  later  dedslons.    In  Domoroos  IneUncta  rcftrcocoi  will  bo 

le  lo  the  deddona  of  the  oUier  States  of  [ho  Union,  thna  showing  llie  Mate  of  tie  decisions  In  tholr  courts,  as  well  lU  tlutt  of  oar 


Price  for  CLINTON  &  WAIT,  7  VoIb.,  f36  for  the  h 


For  WAITS  DIGEST,  separotelj,  t7.M  a  Volume. 


This  work  will  be  delivered  free  of  charge  in  any  part  of  the  United  StaUs,  on  receipt  of  the  price. 
n  be  made  by  Post  Office  ordere. 

WILLIAM  GOULD  &  SON, 

LHW  BOOKBBLLKBS  AND   PuBUHHUBS, 

No.  68  STATE  ST.,  ALBANY,  N.  T. 


VAN  SANTIOORD'3  PLEADINGS.  In  press,  and  will  soon 
be  pnbllaftd.  a  new  edition  of  Van  Santvooril's  FloadlnKB. 
Indepeudont  of  the  tact  that  the  first  edition  of  a  work,  b;  even 
the  best  author,  con  be  verv  mdcb  Improved  by  revision,  many 
nuesllons  which  were  In  doabt  at  the  time  n!  publlcatlDn  of  the 
llrKt  edition  bave  since  been  definitely  settled  by  the  Conrta.  and 
mnnr  mach  elucidated.  Detcrmlanl  lo  furnish  the  profession 
with  a  valnabto  work,  wo  have  secnrod  tile  scrvlcen  of  Mr.  N.  C. 
Ifoak.  of  this  city,  a  gentleman  well  known  to  the  profession  as  a 

pracllco  In  all  onr  Coiirtn.    Wo  desire  now  simply  to  ask  an  e»- 

Hminatlon.  by  the  profession,  of  the  new  work,  wblcti  will  be 

Isaaed within  a  (bw months,  before pnrcbaslng  any  npon  the  subject. 

JOHN  D.  PAR-SONS,  JB.,  Lair  Book  Pnbllaher, 


itlsoon  thoLawsof 

_ "TrtaHse  on  Keal 

tbe  laws,  and  tbe  principles  which  dlstln- 
Ir  origin  to  tbe  present  time.  It  le  destined 
'  lllar,  not  only  with  tbe  general  rules, 
"  'l  they  are  founded.    All  tlie 


but  with  Uie  principles  upon  which 

different  BObjcclB  iDddr— '  — 

work  Is  not  only  well .- 

principle*,  bat  (odd  the  lawyer  In  hi 
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ATREATIBB  ON  FR0CEKDIN03  W  TIIE  U.  8.  COTJItTS, 
deslensd  for  the  nucorAItomeysand  Counsolloni  practicine 
therein,  and  also  for  tho  Depiitlos  of  Ike  Uullcd  States  Uanhols, 
and  utber  oOlccn  of  the  United  8t*tes,  with  Practical  Forma  and 
an  .Appendix,  by  Jaheb  A.  Mt^RRAT. 
Pries  {3.00.   Orders  ehoitld  be  aenl  to 

WEBD.  PARSONS  £  CO.,  AiajjfT.  N.  T. 
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Report"  merely,  biits 


.-,  -H  the  elgbtb  dayof 
if  a  Law  Journal,  U>  be 


tain  vftluBbleatMl  _..„ ^ 

l(4{al  interest;  dlsousslona  on  Law  Itcfor 
Important  decl " ...--. 


latest  iritetllaciicooriiitervi 
im  inw.    RncTi  number  will 
BUbJcctA  of  Kcr 


a  DlKest  of  the  In  test 


leealBut^ecls.  Arrongeraeiitshavo  been  mnde  with  many 
of  the  ablest  Judges  and  lavyera  of  tbe  country  for  con- 
tributions on  current  legal  topics. 

By  arrangemenlB  that  wc  are  porfeeting  with  the  Judgos 
and  repottora  of  this  and  tbe  other  States,  we  shall  be  ubla 
to  give  a  syllabus  of  the  deelalons  of  the  eourla  directly 


tr  they  k 


leof 


.    Pnrtlcular  e _   .  ... 

given  lo  the  colleetlOQ  of  the  geueral  legal  Inteliigenec  — 
Ibis  country  and  Oreot  Britain,  and  to  tbS  presentation 
and  dlseuHslon  of  all  mensares  before  tho  Stats  LeKlsla- 
tures  or  Congresa  pertolulng  to  tbo  Jurlapnidenee  of  tho 
Btala  or  country.  Brief  contributions  on  legal  toplca, 
respectlUly  si 


—  II  communications  a 
,e  Albany  Law  Journal, 


of  tL 

li  will  be  pi 


>e  addressed  "Editors  of 


'  PubliEhers. 
■  Ushedwi    ■  ■ 


Bkly,  ■0 


comprise  twenty-four  royal  o 

and  win  contain  auQually  a  inim  mure  reiuiing  maiier 
than  any  otber  leeal  periodical  publlxlivd  In  tlilH  country. 
BubacrlpUon  price,  payable  In  advance,  tS  per  annum.    , 

WEED,  PARSONS  dt  CO.,  Publishers.  (■' 

Albany,  N.  Y.  i 
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H^All  oommaiilettloiu  InMnded  Cir  pablleatlon  In 
the  Law  JomMAi.  stioald  bn  uldnwaed  "Editor  L&w 
Jrmni&V  Albany,  V.  Y. : "  and  tha  name  of  tbe  writer 
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ODmmaiiliiatlonB  on  boBloMt  nl^eola  ahonld  be  ad-. 
dnoed  "  Wmms,  Pabsons  A  Co.,  Albany,  S.  Y." 


The  Altany  Law  JoumaL 


ALBAmr,  January  15,  1870. 


UlW  AUD  LAWTEBS  in  lilTERATURE. 

n. 

UsMlnger'a  drama, "  Hie  Old  Iaw,"  derires  Its  title 
from  the  edlot "  that  every  man  living  to  fonnoora 
yeart.  and 'woman  to  three  More,  eball  then  be  cut  off 
■a  fruitleaa  to  the  repnblio,  and  law  ahall  flniah  what 
natnre  llngera  at."  Thajnatioe  of  this  enactment  la 
gravelf  dlaoiuaed  tj  the  lawyeia  in  the  pieoe,  de- 
Boribed  aa  firstand  seoond.  Cleanthee  Instate  that  the 
law  is  UTfJoBt,  beoanae  it  kllla  Innooenta.  Nnmber 
one  repliea  that  be  nnderstanda  oonsoienoe,  but  not 
law;  and  when  aaked  if  there  la  any  "main  differ- 
ence," answer*  that  the  Inquirer  "  will  never  be  good 
lawyer  if  lie  nnderstanda  not  that."  Besldea,  he 
argoea  that  It  doea  not  take  the  Uvea  of  the  Innooent, 
becanae  people  oannot  live  to  en<^  an  age  and  be 
Innocent.  Cleanthes  evidently  was  a  woman's  rights 
advocate,  for  he  comments  on  tbe  uqlast  dlaorlmlna- 
tlon  between  the  aezea,  and  infers  that  "  there  waa  no 
woman  in  tlUs  senate,  oertaln."  Cleanttaee  (hen  fees 
nnmber  one  for  advice  as  to  some  plan  to  evade  the 
law,  and  the  oonnsellor  is  delivered  of  Uiis  sage 
opinion  i 

Till  he  be  one  aod  iwenU- ;  before  It's  Inbner, 
And  adolMoenoy ;  now,  by  that  addition, 
Fonraoore  he  oannot  be  Ull  a  bandred  and  one." 

Tbe  client,  not  regarding  the  Jest  as  a  good  one, 
demands  tbe  fee,  bat  ia  told  "  there  Is  no  law  for  the 
reetitntlon  of  fees." 

Tbrongli  the  enlbroemeut  of  this  law  arise  many 
toDohlng  scenes  of  filial  aflbctlon  and  many  horrible 
inst^ceo  of  filial  Ingratltade  and  marital  infidelity. 
Bat  U  tarns  ont  that  the  law  waa  only  a  trick  to  test 
the  morals  of  the  yonng  people  of  the  realm ;  nobody 
was  put  to  dealti,  and  Uie  supposed  vloUms  are  pro- 
dnced  at  the  close  to  confront  their  putative  unkind 
"  survivors.  The  bad  aona  are  deprived  of  th^  Inberlt- 
anoe,  and  the  Incontinent  women  are  fbrbldden  to 
marry  for  ten  years.  Hie  fUthfnl  are  suitably  re- 
warded. Tliereseems&odefMofstrictpoetloJusUoe 
•ave  some  pnnlahmenton  the  counsellors  for  their  bad 
law.  Perhaps  the  poet  eonddn«d  the  sarcasm  of 
making  them  defend  such  an  ui^ust  enactment  a 
auffldent  retribution.    The  pieoe  winds  up  wiUi : 

■■  Tbs  good  needa  fear  no  Uw. 
It  la  hla  salety,  and  the  bad  man'a  aire." 

JOHBOIT. 

*  In  Jonsou's  best  drama,  "The  Pox,"  VoIt4M»,  an 
advocate,  la  made  a  moat  unenviable  character.  Tol- 
pone,  Ibe  Fox,  Is  a  MOtnal  <dd  miser,  who  has  aoou- 


mulated  a  large  fortune  by  presents  ftom  persona 
whom  he  promlaea  to  make  hla  heira,  and  among 
nhom  is  the  advocate.  Yoltore  also  serves  the  Fox 
in  a  dlsgraoeful  legal  proceeding,  Instituted  by  Yol- 
pone  Rgainat  a  woman  who  refoses  to  gratuy  his  lost. 
The  advocate's  character  ia  aptly  deooribed  by  one 
who  saya  of  him,  "  hla  soul  moves  In  hia  fee ;"  "  this 
follow,  for  six  sola  more,  would  plead  against  his 
Maker."  Hieadvooate'sargumentlnoonrtisdMcrlbed 
by  the  Fox'a  foctotum,  Mcwa,  to  his  master : 
"  Had  yon  heard  him  nni 

Draw  It  to  certain  beads,  tben  anraTate. 

Then  qtc  his  vebemenl  Ofarea.^look'd  stlU 

When  he  would  (bin  a  slurt;  and  dcdng  ihla  i 

Oat  of  pore  love— no  hope  ol  gain." 

Hie  Fox  folgns  death,  and  wills  all  his  property  to 
McacB,  who  says  when  the  plan  is  suggested,  "  Your 
advocate  will  turn  stark  dull  upon  it;"  and  the  Tax, 
repUes,"ItwUl  take  off  his  oratory's  edge."  When 
the  lawyer  reads  the  pretended  will  there  ia  a  woeti». 
Uoeea,  in  a  passage  of  exquisite  Irony,  s^ai 

"  Marry  my  Joy  Is  that  yon  need  It  not:! 
Ton  have  aiiB,  air,  (thank  yonr  edoeatlon,)  i 
Will  never  let  yoQ  want,  while  there  are  men. 
And  malice,  to  breed  oanses.  Would  1  had 
Bnt  hall  the  like  for  all  my  fortnoe,  sir  t  ' 
If  I  have  any  lalta.  as  I  do  hope, 
ThlngH  belna  bo  eaiy  and  dlrecL  I  shalt  not,  ' 
I  will  make  bold  with  yonr  obBtreperoDS  aid. 
Conceive  me.—  for  yonr  f^  dr.    in  meantime. 


Not  to 


h  law,  1  know  have  the  oonsolenaa 


Afterward  the  lawyer  meeting  Mosoa  In  the  street, 
rails  at  him,  and  the  latter  expostulates : 
"  Oood  advocate, 

Fray  thee  not  roll  nor  threaten  out  of  plaoe  thus." 
But  the  lawyer  tnma  the  tablea  on  the  Ptox  by  ex- 
posing to  the  cotui  the  blse  aoousaUon  against  Cdia : 

"ItlsnotpasdoD  In  me.  reverend  Ihthera,  ' 
,Bnt  only  oonaolenoe,  coniKleDce  my  good  slree. 
That  makes  me  now  toll  troth."  —  ^  ■  . 

However,  at,  the  last  pinch,  the  Fox,  in  disguisa 
and  unknown  to  the  lawyer,  whispers  him  that  Moaoa, 

Wlll'd  me  to  tell  you  that  bU  master  Uvea : 
That  you  are  stllfthe  man ;  your  hope  the  «une : 
AndthlBwaBonlyaJeat.'' 

Whereupon  the  lawyer  fidls  down  in  court,  and  goes 
through  various  affected  spasms  to  appear  bewitched, 
and  on  reoovering  takes  back  all  he  had  said  agalnat 
Yolpone.  "  It  Is  to  the  praise  of  Jonson,"  says  Glf- 
ford,  "  that  he  lets  slip  no  opportunity  of  showing  his 
oontempt  for  the  popular  opinions  on  this  head"— of 
wilchwafU  Borne  other  complications  ensue  which  It 
la  not  necessary  In  this  connection  to  nnravel,  but  In 
the  end  Tolpone's  poBseealona  are  oonfismted,  and 
he  la  sent  to  prison;  Uosca  la  oondemned  to  tha 
galleys;  and 

"  Hion  Voltore,  to  take  away  the  aeandal 
Thon  hB<t  Blv^  all  worthy  men  of  thy  eroftarion, 
Art  banished  irom  their  lellowahlp,  and  ont  elate.'' 
Jonson's  treatment  of  the  sutileot  of  witeboiaft  la 
shown  in  "Hie  Devil  U  an  Ass,"  in  which  Sh:  Paul 
Eltherside,  a  superstitions  and  unfeeling  lawyer  and 
Justice,  explains  the  dumb  show  of  certain  pretended 
demoniacs  brought  before  him.    Among  other  quali- 
ties that  Sir  Paul  ottributee  to  the  devil,  is  that  of 
being  "the  master  of  players  and  poets  too."    The 
Justice  la  solemn,  tentenUona  and  unlntereatlDg,  but  aa 
to  his  belief  In  witchcraft,  no  more  credulous-  th^n 
Bacon  and  Uatthew  Hale, 
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In  Uke  Uagoetlo  Lady,  the  character  of  Fractloe,  the 
lawyer,  is  dascribed  by  Compaae  with  some  irreverent 
fun  at  oar  gown  emd  wig  i 

'■  A  man  ao  dedicate  to  bJa  profeaaloii. 
And  tbe  preteriaems  go  alouB  wltb  It, 
Ax  wsarae  the  Uinnderliig  bruit  of  an  iDToelon 
Anolber  elgbty-elgbt,  tbreatoDlDg  bl>  ooanlir 
Witb  ruin,  would  no  mora  work  upon 
Than  8;raciiw's  «aok  on  Aieblmeile ; 


Som 


le  benab-gown. 


To  which  Pracdoe  answeis ; 


To  abuse  cIoLh  and  clomu  wlth» 

When  asked  If  "  Praottce  will  be  of  ooddmI  ngainst 
OB?"  Compass  says; 


>■  Ee  ta  a 

AminBl 


)rhlBHl 


BioepUon 


nlaw.  "Hemoit  not  alter 

Nature  for  finrm,  butgo  on  tn  Ms  patb." 

Jonson  seems  to  think  it  neoessary  to  explain  that 
in  this  character  he  meant  no  disrespect  to  onrpri>- 
feaslon,  fbr  in  one  of  the  Interlocutory  passages,  tlie 
Boy,  In  answer  to  Muter  Dampley,  who  Inquires 
whom  tbe  poet  means  by  oertain  oliarBct«i8  of  the 
drama,  replies ;  "  Yon  might  aa  well  aak  me  what 
eminent  lawyer  by  the  rldioolotis  master  PracUoe, 
who  hath  rather  bia  name  invented  for  laughter,  than 
any  offonsa  or  Iqjury  it  can  sUok  on  the  reverend 
professors  of  the  law;  and  so  the  wise  one«  will 
Uiink." 

To  Sir  Diaphanous  Silkworm,  who  has  been  as- 
saulted. Practice  recommends  a  resort  to  law : 


"  Tbat  trill  give 
Five  thousand  pouni"- 


Further  on.  Practice  says  he  is  "a  bentiher, and 
now  double  reader;"  a  reforenoe  to  the  days  when 
readings  in  the  Inns  of  Court  were  kept  up ;  after 
sevon  years  the  lawyer  was  in  turn  to  read  the  second 
time,  and  was  then  called  a  "double  reader."  Practice 
Is  evidently  of  authority,  for  the  clerk  issues  to  him  a 
marriage  lloense  In  blank.  To  Compass,  wlio  aslcs 
blm  how  to  recover  his  wife's  portion,   PraoUee 

"  Sue  him  at  oommon  lav : 
'        '■-  "  >u  of  eboke-bail. 


Of  this  peculiar  action  Sir  Diaphanous  says ; 


PracUoe  gives  an  opinion  on  another  point  of  law, 
namely,  the  crime  of  In&nticide : 

"  The  law  iB  plain ;  If  It  wore  heard  to  erf 
And  yon  produoe  It  not,  be  may  Indict 
/All  thatcouceal  It,  of  telonj' and  murder." 


*Tha  Devil's  Law  Case,"  by  Webster,  as  maybe 
Interred  from  the  title,  is  very  rich  In  law  and  lawyers. 
Tlie  action  Is  conveyed  in  a  word : 


l^e  first  scene  in  point  is  between  Crisplano,  a  civil 
lawyer,  and  Sanitouella,  hia  clerk.  The  latter  gives 
na  a^  good  Idea  of  the  lucratlveness  of  lav  praodee  in 
Bp^,  by  telling  na  that  Ills  mast«r,  "  by 'his  mere 


practice  of  the  law,  lias  gotten,  in  less  than  half  a 
JnbHee,  thirty  thousand  ducat*  a  year."  But  it  lias 
been  accumulated  by  hard  work,  as  now>a-<lays. 
Here  the  clerk's  rehearsal  of  these  toils: 

"  All  tbe  time  of  vonr  oallectlonsblp 
Has  been  a  perpetual  calendar ;  begin  Ant 
With  your  melanoboly  study  of  tbe  law, 
Before  you  corns  to  Bnger  tbe  ruddocks ;  after  tbat 
The  Unug  Importnolty  of  clients. 
To  rise  so  early  and  sit  npsolale; 
Yon  made  yonrself  half  ready.  In  a  dream. 
And  nevjsr  pray'd  but  In  your  sleep.    Can  I  think 
Tbat  yon  bave  hair  yonr  lungs  left  witb  crying  ont 
For  Judgments  and  days  of  trial  T    Remember,  sir. 
How  often  bave  I  bore  you  on  my  shoulder, 
Among  a  shoal  or  swarm  ot  reeking  nlgbt-eaplL 
When  tbat  your  worsblp  has  bespit  yourseU 
Either  witb  Tehemeucy  of  argument 
Or  being  out  from  tbe  matter?' 

By  "mddocka"  we  understand  red  gold  ooin; 
"half  ready "  means  half  dressed;  "nlgfat-caps"  is 
aarcsstio  for  wigs.  Sonitonella  is  a  practical  rc^uej 
he  in^ls  "  that  no  proctor  in  the  term-Umo  be  toler- 
ated to  go  to  the  tavern  above  six  timee  i' th' forenoon ; 
it  makes  their  clients  overtaken,  and  become  Mends 
sooner  thsn  they  would  be." 

The  master  himself  Iiaa  an  eye  to  tbe  main  ohanoe, 
and  deems  noUitng 


In  taking  clients'  fees,  and  piling  them 

In  BeversJ  goodly  rows  before  my  desk, 

And  acoonflng  to  the  blgnesB  of  eaob  heap. 

Which  I  took  by  a  leer  (for  lawyers  do  not  tell  them) ; " 

That  is.  Judged  of  by  a  glanoe,  without  ooontlug— 
"  I  vall'd  my  cap,  and  gave  great  hope 


Arioato,  an  advocate,  in  Crispiano's  opinion,  is 
"  the  very  miracle  ot  a  lawyer ; 

One  thatpersnadcB  men  to  peace,  and  compound)  quarrels 
Among  his  neighbors,  without  going  to  law." 

In  bo'ncstcnnses  gratis;  never  In  bis  lift 
Took  fee  but  be  came  and  spake  (Or't ;  la  a  roan 

la  to  become  a  Jodge." 

Welnfbr  from  this  that  Judicial  aalariee  were  Iai|;eT 
,tbQU  than  now. 

Romello  has  a  poor  opinion  of  our  profusion.  He 
tells  Arlosto: 


To  couflrm  patience  In  us;  your  dehiys 

Would  tnake  three  paru  of  this  little  ohrlstlan  world 

Bun  out  of  tbelr  wlls  ehie." 

Sanilonella  introduoee  to  his  master,  Leonora,  as  a 
oUent,  the  nature  of  whose  business  Is  shadowed  fbrth 
In  tbe  first  line: 

"  Takeber  Into  your  oSloe.  sir;  abe  baa  that  ta  her  bellv 
Win  dry  up  your  Ink.  I  can  tell  you.  ' 

This  Is  the  man  that  Is  your  learned  counsel, 
A^llow  tbat  will  trowl  It  otT  with  tongue; 
He  never  goes  without  restorative  powder 


as  I  welgb  them,  som 

Bnt  Sanltonella  replies : 

"  We  cat)  thU  bnt  a  brief  in  our  offlee : 

Tbe  scope  of  tbe  business  lies  In  the  margin." 

Bat  Ariosto  likes  not  the  odor  of  tbe  suit,  and  Bonl- 
tonella  employs  Contilupo,  a  spruce  lawyer,  who, 
Arlosto  having  In  anger  torn  up  the  brief,  is  still  able 
to  read  the  "  fbul  oopy  "  by  the  aid  of  "  twenty  double 
dncKta;"  inquiring,  "Is  not  UUs  vivire  hmetlet"  U 
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told  bf  SanJtonella,  "thot'a  struck  oat,  air;  and 
wberever  700  find  vivire  ktmeate  in  theta  papers  give 
it  &  dash,  rtr;"  te  "wont  to  gtTe  yoni^  clerks  half 
few  to  help  btm  to  ollenta."  Of  oontM  be  accepts  the 
bnslaess. 

TheoonrtaoenetoTeryBtronglydrB'wa.  Sanltonella 
cantinna  the  offloera  to  "lake  spedal  care  that  you 
let  in  no  brscby  graphy  men  (ehort  band  writem)  to 
take  notM."  He  ta  proYlded  agtdnat  a  long  sitting 
with  "a  lovely  pnddlng  pie,  wUcb  we  clerks  find 
great  relief  in."  Crlsplano  appeals  as  a?)ndge,  but  ia 
not  known  to  the  snitora.  Tbe  charge  la  that  Romelio 
Is  illegitimate,  being  really  the  aon  of  Crlsplano,  while 
his  mother,  Leonora,  Is  married  toanother.  Crisplano 
being  thus  implicated,  discovers  himself,  descends 
fi^>m  the  bench  and  surrendeia  bis  place  to  Arioslo, 
who  fears         „-hui.    hurt  ea* 

Will  leave  me  so  UDall  lelBDie  to  aerre  Ood 
1  stall  serve  the  king  the  worse." 
And  makM  a  wemlngly  ueceaaary  explanatltm  In 
accepting: 

■'  I  do  here  first  make  protestation, 
I  ne'er  look  fee  of  this  Romelio 
Forbelnsot  blsoonoaal;  wlUcli  may  tree  me, 
Belua  now  his  Judge,  Iro'  the  Impulatlan 
Of  t^ng  a  briW* 

The  croes-eiaminaUon  by  Crisplano  of  the  waiting- 
woman  produced  by  Leonora  to  prove  hia  intimacy 
wilh  her  mistress,  is  exceedingly  akilUUl  and  hnmor- 
ooaly  drawn,  bnt  the  trial  is  too  brood,  aa  well  as  loo 
long,  to  be  here  detailed.  It  is  snfQcient  to  say  that 
the  aocnaatlon  is  oomplolaly  diq[>roved.  Aooordlng 
to  the  roguish  clerk : 

"  lids  flKit,  WB  ar 

Why,  mr  client' 

web,  1  will  pot  1 

■  lend  ttiBm  lo  rraniMM  h  u 

ihey  may  not  say  yet,  but : 

lAwsult,  we  oome  somewliat  near  tnem. 

Jaw  make*  a  leas  prominent  fignre  la  "  A  Cnre  for 
a  Cuckbold,"  bnt  tbe  play  treata  of  anotel  and 
Ingqaestlon.  Prancktbrdhaa a anitagalnat Compass, 
a  sailor,  fbr  tbe  custody  of  a  oldld,  the  &ait  of  an  in- 
trigue between  himself  and  Compoas'  wife  during  the 
husband's  absenoe  at  scs;  and  with  his  attorney, 
Dodge,  resorts  to  a  tavern  where  slao  oomes  Compafa 
and  bla  attorney,  Pettifog.  The  parties  and  attorney* 
talk  over  tbe  suit  separately.  Dodge  tells  his  client 
"  we  shall  carry  it  through  most  indobltably.  Ton 
have  money  to  go  through  with  the  bneiness,  and 
ne'er  fear  It  bnt  we'll  tronnoe  'em ;  yon 
bther."  The  tavemboy  asks  Compass  if  be  will  have 
any  ransio,  and  be  answers ;  "  Mnalo  among  lawyers  1 
here's  nothing  bnt  disoord."  Pettifog  tells  him  tbat 
"  the  defendant  was  arrested  first  by  Lattltat  in  an 
action  of  trespass."  Compass  says,  "  a  lawyer  told 
me  it  shonld  have  been  an  action  of  the  esse"— a 
tonciiof  nature  which  every  lawyer  will  reoc^niie. 
PetUA^  thinks  "  your  action  of  the  case  Is  in  that 
jKOnt  too  tiekllsb;"  bat  has  no  doubt. he  will  over- 
throw Us  adversary.  "Sana  qaesUon.  Tbe  cUld  la 
none  of  yours.  WhatofthatT  I  marry  a  widow  is 
poosessed  of  a  ward ;  shall  not  I  have  the  tation  of 
that  ward  I  Now,  sir,  you  lie  at  a  stronger  ward ;  tor 
partut  teqmtnr  veiUrem,  saya  the  dvll  law,  and  if  yon 
were  within  compass  of  the  (bar  seas,  as  the  common 
lawgoee,thei^lldshallbeyoanicertainly."  Oompaas: 
"  There's  aomeoomfbrt  la  that  yet.  'O,  yoa  attom^s 


In  QnUdhall  have  a  fine  time  on'tl  Yon  are  la 
eflect  both  Judge  and  jury  yourselvea.  And  how  yon 
will  langh  at  yonr  clients,  when  yon  dt  In  a  tavern 
and  call  them  ooxcomba,  and  whip  up  a  cause,  as  a 
barber  trima  tilscnstomerson  aChristnus  eve,  asnip, 
a  wipe  and  away  1"  FOtifog :  "  That's  oidlsaiy,  sir ; 
you  shall  have  the  like  at  a  nUipriva." 

Two  otber  clients  oome  in  to  Pettitbg,  and  stand 
treat,  or  rather  band  money  oetenaibly  for  Ihat  pur- 
pose to  him,  of  which  the  lawyer  says :  "  This  is  my 
tribute ;  custom  Is  not  more  duly  paid  in  the  Sound 
of  Denmark,"  and  thus  reckons  np  bis  gains:  "I  have 
sate  here  in  (bis  tavern  bnt  one  half  hour,  drunk  but 
three  pinta  of  wine,  and  what  with  the  offerings  of 
my  Clients  in  that  short  time,  I  have  got  nine  shil- 
lings clear,  and  ptdd  all  tbe  reckoning."    "Almost  a 
couuMllor's  f^,"  says  another  of  the  party.    "And  a 
great  one,  as  the  world  goes  In  Guildhall,"  replica 
Pettifog,  "for  now  our  young  clerks  share^  with  'em, 
to  help  'em  to  oliente."    Of  the  two  last  coming  clienta 
be  Bsya:   "My  client  tJiat  came   In  now  sues   bis 
neig^borfbr  kicking  bis  dog,  and  uring  tbedefema- 
tory  speedies,  come  out,  eaeklutltSa  ear.    The  other 
that  came  in  was  an  informer,  a  predons  knave." 
Tbe  l^al  party  la  now  Increased  by  the  advent  of 
JustlceWoodrofi;andaoounBellor.   The  Justice  is  one 
of  the  "  oompromlsei^  "  or  arbitraloia  to  whose  j  adg- 
meut  the  controversy  has  l>een  left,  and  the  counsel- 
lor announces  to  Compaaa  that  the  dedBlon  is  agtdiut 
Um,  and  gives  btm  the  prevailing  reasons : 
"  A  oblld  Ibat'i  base  and  lUevlUmate  tnm,' 
The  father  found,  who  (II  (£e  need  required  it]l 
Secnrea  the  charge  and  damage  of  the  parish. 
Bat  the  father  t  who  oharnd  with  eduontlon 
Bnttbe&LherT  then,  by  clear  eonseqnence,, 
"'  lEbt.  tot  what  he  pays  for  to  enjoy. 

brings  toi^, 


Or  leave  It  to  1 

Tbesnmi ' 

Spreads  1 


.-le  ■eedsDian  enjoy  th , , 

le  earth  that  brings  It  forth  1 
ta  brings  farth  ber  natural  fruit. 


Bnt  Compass  retorta:  "All  this  law  I  deny,  and 
will  be  mine  own  lawyer.  Is  not  the  earth  our 
motherT  and  shall  not  the  earth  have  all  her  children 
again?  I  would  see  that  law  durst  keep  any  of  ua 
back;  she'll  bave  lawyers  and  all  first,  though  they 
be  none  of  her  best  children.  My  wife  la  the 
mother ;  and  so  much  for  the  civil  law.  Now  I  oome 
again,  and  y'  are  gone  at  tbe  common  law."  He 
then  adduces  a  striking  illuatraUon  derived  from  the 
natural  hlatory  of  domeatio  animala,  in  which  he  sup- 
poses one  man's  gentleman-pig  to  associate  with 
another  man's  lady-pig,  and  in  respect  lo  their  pro- 
geny, asks  with  great  force,  "who  shall  keep  these 
pigsT'  Thlsoourseof  resaonlng convinces  boUi  the 
justice  and  tbe  oonnaellor,  they  revoke  their  former 
opinion,  and  the  child  is  acUudged  to  Compassi 

In  the  Duchess  of  Malfl,  Webster  draws  the  char- 
acter of  an  unjust  prince,  and  among  other  things, 


With  others'  earsj  -9 
Only ^- 


IUh 


'a  snlW  " 


lo  sleep  o'  tbe  benob,' 


tlielrai  .... 

Doom's  men  to  death  by  Information, 
Bewarda  by  hear-say. 

"The  law  to  him 
Ib  like  a  foul  blacK  oobweb  to  a  spider. 
He  makes  It  his  dwellina,  and  a  prison. 
To  entangle  those  sbaU  food  blm.^' 
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LAW  OP  ARREST  WITHOUT  WABBANT. 

The  ureet  and  Iroprisonmeat  of  ■  dtisen  la,  kt  all 
times,  B  deprivatton  of  one  of  hia  dearest  natnna  rights, 
and  cannot  be  Jnatifled  upon  ao;  gronnd,  except  It  be 
Ibr  the  pnbllo  good,  or  vhen  his  conduct  has  been  traob 
m  to  interfere  materially  with  the  public  In  the  ertjojr- 
mentof  peisonal  rights.  And,  therefore, when  a  man 
oommitfi  a  crime,  thsre  seems  to  be  a  neoeanlty  for  his 
arreat  In  order  to  protect  the  rigbts  of  othars,  under  a 
government  which  shonid  aSbrd  prol«ction  to  all,  and 
that  he  should  forfeit  his  liberty  at  least  for  the  time 
being  to  aecnrv  pablio  beneAt> 

"  The  arrest  of  a  dtiten  upon  a  criminal  charge  be- 
fore Indlotment  by  tlte  grand  Jury,  Is  an  Important 
brant^  of  the  law  relative  to  the  punishment  of  crime. 
A.  saonrity  agidnst  unlawftil  arresta  is  one  of  the  great 
objects  of  a  &ee  govemaient;  and  the  due  regulation 
of  diem  in  cases  where  the  public  peace  and  the  safoty 
of  individuals  require  thom  to  be  made,  is  essential  U> 
the  sdminlstrsUon  of  public  Justice."  Jt  having  been 
enaetod  by  Magna  Charts,  thatno  one  ahonldbe  taken 
or  imprisoned  but  by  the  lawfU  Judgment  of  bia 
peers,  or  by  the  law  of  the  land,  there  was  formerly 
some  doubt  as  to  the  authority  of  oflloera  to  arreet  on 
suspicion  on  the  warrant  of  a  magtstrate  before  Indict* 
ment  found,  and  It  was  for  some  time  even  insisted  in 
En^and  that  no  one  could  be  deprived  of  his  llber^ 
for  any  oSbnse  nnUl  after  the  finding  of  an  Indictment 
against  Mm  by  a  gnnd  Jury,  wMob  afforded  ptiobat^ 
evidence  that  be  was  guilty.  All  the  devtations  fhim 
this  rule  have  been  considered  as  encroacbmenta  npon 
the  oommon  law.  An  exception  was  very  early 
allowed  to  prevail,  when  a  tblef  waa  taken  In  a  main- 
our —  that  Is,  apprehended  with  the  stolen  goods  aotn- 
ally  in  his  possession.  Lord  Hai.k  combated  the  doc- 
trine that  a  man  must  first  be  indicted  before  he  could 
be  arreatod  on  snspidon  of  having  committed  a  felony, 
with  invincible  authority  and  strength  of  reason.  The 
above  provision  of  Mi^na  Charts  is  In  the  United 
Ststea  ConaUtutlon,  and  In  the  several  State  ConstitQ- 
tlons,  bnt  it  Is  now  settled  as  sound  constitnUonal  law, 
that  warranta  may  be  granted  by  Jnstloea  of  the  peace 
upon  a  complaint  made  npon  oath  before  indictmeint 
by  the  grand  Jury. 

It  is  altogether  adverse  to  the'  spirit  and  genlos  of 
American  governments.  In  the  preoent  state  of  their 
well-acljusted  powers  and  provisions,  that  any  man's 
liberty  or  (afoty  should  be  invaded  or  restrained, 
either  by  public  offlcers  or  private  dUsens,  without 
the  interforence  of  lawJW  anthority. 

A  proper  nnderatanding,  therefore,  of  the  law,  so  tsr 
aa  It  authorises  an  officer  or  a  private  dtisen  to  arrest 
without  warrant,  is  of  the  greatest  Importance ;  and 
more  eepedally  when  it  la  believed  that  the  popular 
O[dnlon  la,  that  no  person  can  be  arrested  npon  suspi- 
cion without  a  wamutt  fK>m  lawful  anthority. 

nie  fifth  article  of  the  amendments  to  the  Constitu- 
tion ot  the  United  States  provides,  that  "  the  right  of 
the  people  to  be  seonre  in  their  persons,  honaes,  papers, 
and  efliBOta,  against  unreasonable  searches  and  seizures, 
shall  not  be  violated ;  and  no  warranta  shall  issue  bnt 
upon  probable,  cause,  supported  bj  oath  or  affirma- 
tion, and  partlonlBrly  describing  Ibe  place  to  be 
•MTcfaed,  and  the  person  or  things  to  be  seised." 


Hie  question  baa  been  n^sed  as  to  whether  there  Is 
a  constitutional  right  to  arrest  without  warrant  od 
suspicion  of  felony ;  bnt  that  qneetiou  Is  now  settled 
In  the  afflrmative.  Chief  Jnstioe  TixoHXAir,  in  re- 
gard to  a  dmllar  piovision  In  the  Constltatlon  of  Penn- 
sylvania, said,  in  Watels/  v.  Sart,  6  Binney,  BIS  (Pa. 
1814);  "The  provisions  of  this  section,  so  &r  as  con- 
cerns warrants,  only  guard  sgalnst  their  abuse  by 
Issuing  them  wlOiont  good  cause,  or  in  so  general  or 
vague  a  form,  as  may  put  It  in  the  power  of  the  offi- 
cers who  exeonte  them,  to  harass  Innooent  persons. 
Bnt  It  Is  nowhere  said  that  there  shall  be  no  arrest 
witbcnt  warrant  To  have  said  so  would  have  endan- 
gered the  safety  of  society.    ■    •••»•■•• 

"  The  whole  section,  Indeed,  was  nothing  more  than 
an  affirmance  of  the  oommon  law,  for  general  warranta 
have  been  decided  to  be  Illegal ;  but  as  the  practloe  of 
Issuing  them  had  been  ancient,  the  abuses  great,  and 
the  deoldons  against  them  only  of  modem  dale,  the 
agitation  occasioned  by  the  disonsslon  of  this  Import- 
ant question  had  scarcely  subsided ;  and  It  waa  thonght 
prudent  to  enter  a  solemn  veto  sgalnst  this  powerful 
engine  of  despotism." 

Again,  in  Solum  v.  Sawin,  6  Cuah.  Bep.  28  (Mass.), 
1350,  Dkwky,  Justice,  said:  " It  has  been  aometlmea 
contended  that  an  arrest  of  this  character,  without  a 
warrant,  waa  a  Violation  of  the  great  fundamental 
prlndples  of  onr  National  and  Slate  Constitutions 
fbrbidding  unreasonable  searchee  and  arrests,  except 
by  warrant  founded  upon  a  complaint  made  under 
oath.  Theme  provisions  donlrtieaa  had  snother  and 
different  purpose,  being  In  restraint  of  general  war- 
rants to  make  searchea,  and  requiring  worranla  to  be 
made  only  npon  a  oompl^nt  made  under  oath.  They 
do  not  conflict  with  Oie  autbori^  of  constables,  or 
other  peace  officers,  or  private  peraona  under  Umitar- 
tlons,  to  arrest,  without  warrants,  those  who  have  com- 
mitted f^onies.  The  public  safoty,  and  the  due  ^)pre- 
henalon  of  ortminals  cliarged  with  hdnons  offenses. 
Imperiously  reqnlre  tltat  such  arrests  should  be  mads 
without  warrants  by  the  officers  of  the  law." 

We  will  first  consider  tlie  authority  of  private  per- 
sons to  arrest  offenders  without  warrant. 

Firtt.  In  the  act  of  committing  the  offense. 

Every  person,  private  Individuals  as  well  asofflcers, 
present  when  a  felony  Is  oororoltted,  or  a  dangerous 
wound  ^ven,  not  only  mi^  apprehend  the  oflbnder, 
but  Is  bound  to  do  so.  Such  Is  the  common  law, 
from  Its  early  hlstor;,  and  snch  has  been  the  prac- 
tice In  this  ooantry,  ttam  tbe  time  governments 
were  estsbilshsd  by  a  civilized  people ;  and  although 
an  attempt  to  oommit  a  felony  may  be  only  a  misde- 
meanor, yet  It  Is  sndh  a  crime  as  authorizes  a  dtlien 
to  appretiend  the  perpetrator,  without  warrant,  when 
the  attempt  is  made  In  his  presence  or  view. 

Any  person  whstever.  If  an  affiay  be  made  to  the 
breach  of  the  poace,  may,  wlthoat  a  warrant  troia  a 
mag^trate,  restrain  any  of  the  offenders  In  order  te 
preserve  the  peace,  and  althongh  such  restraint  will 
not  always  be  by  way  of  an  actual  arrest,  and  the  tak- 
ing of  the  offender  to  prison,  or  into  the  presence  of 
the  magistrate,  yet  It  may  be,  and,  in  some  casea,  ought 
to  be.  A  private  person  is  not  Justified  In  arresting 
or  i^vlng  In  chai^  of  an  officer  a  party  who  has  been 
engaged  In  an  affray,  unless  the  affray  la  still  contlna-  , 
ing,  or  there  la  a  reostmable  gronnd  for  apprehendli^  ^ 
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tbat  he  iutendfl  to  reneir  It,  Bud  u  an  offloer  eaa- 
not  BRMt  toi  miademeanor  committed  oat  of  bia 
vlaw,  npon  the  liiformation  of  others,  the  lawful  right 
of  the  offloet  to  take  each  party  in  chaige  must  depend 
upon  the  llMJt  of  his  having  himtel/  raaaonable  ground 
to  apprehend  a  renewal  of  the  aUray. 

Whelher  or  no,  when  all  danger  of  anjr  fartber 
breach  of  tl>e  j»e«oe  ia  over,  no  felony  having  been 
oommitled,  private  Indlvlduala  are  bound  to  set  at 
liber^  peraona  In  their  mutody,  or  whether  they  may 
take  them  befbie  a  ma([iatr*te,  or  give  them  Into  the 
etutody  of  a  peace  officer,  doea  not  appear  to  hare  been 
diMMwaed.  <Bee  Roe.  Cr.  Er.  240.)  The  power  of  an 
offloer  to  take  Into  hia  onatody,  upon  a  reaaoiuble  Ini- 
Ibnnalion  of  a  private  person  under  audi  oircnm- 
atanoea,aadoftbatpeiaontog]Te  lndwrge,mnat  be 
reciprocal ;  in  other  words,  if  the  one  haa  the  ri^t  to 
place  a  party  In  custody  of  the  other,  the  other  certainty 
has  the  corresponding  right  to  receive  the  party  into 
hia  cnatody ;  and  If  the  offioer  has  no  right  to  receive 
S  prisoner  tcom  a  private  person  who  arrestod  blm  in 
an  aflhty,  auch  person  can  have  no  right  to  place  him 
In  the  officer's 'cnatody.  This  la  a  propoeiUon  too 
pUn  to  admit  of  dlsonsalon. 

An  officer  cannot  arreot  a  partry  for  an  aOmy  out  of 
hia  own  view,  after  it  ia  over,  without  a  warrant  ttom 
'  smaglatrate;  In  other  words,  he  cannot  act  upon  the 
Information  of  others  in  such  caaee.  For  a  like  rea- 
son It  would  seem  be  cannot  take  Into  hia  custody  a 
peraon  brought  to  him  by  a  private  Individual  who 
iq>prehended  him  at  the  time  of  the  oomrols^oD  of 
auch  offense.  In  1  RuM.  on  Crimee,  800,  It  is  laid 
down  as  follows:  "There  is  no  diatlncUon  aa  to  the 
power  to  apprehend  between  one  kind  of  misdemeanor 
and  another,  as  between  breach  of  the  peace  and  fraud, 
but  themleisgeneralthatia.aU  cases  of  misdemeanor 
Oiere  Is  no  power  to  apprehend  after  the  miademeanor 
is  committed.  We  oonclnde,  therefore,  that  an  ofllcer 
haa  no  greater  anthority  to  take  into  his  custody  a 
prisoner  arrested  by  a  private  citizen,  for  a  breanh  of 
the  peace,  than  he  would  have  to  make  the  arrest  him- 
self in  the  Srat  Instance  after  it  is  all  over,  bnt  that  the 
citizen  may,  after  the  affray  la  wholly  over,  and  there  Is 
no  danger  of  Its  renewal,  either  discbarge  the  prisoner 
or  take  blm  before  a  m^lstrate."  It  is  a  legal  duty 
Imposed  npon  citizens  to  endeavor  to  arreat  those  who 
commit  feloniea,  or  dangerously  wound  another  In 
their  presence,  and,  therefore,  they  are  liable  to  have 
some  criminal  pnniahment  Inflicted  npon  them  for  a 
neglect  of  auch  duty ;  bnt  aa  to  afTtays  and  rlota,  there 
doea  not  exist  auch  grave  responsibilities.  And 
although  the  law  compels  dUzens  to  act  atonce  In  the 
arrest  of  foionies,  it  permits  only  their  interference  In 
the  other  class  of  crimes ;  and  It  la,  perhaps,  only  a 
moral  Inslaad  of  a  legal  duty  for  them  to  endeavor  to 
suppress  affraya  and  riots  by  way  of  arreat  of  the 
.  guilty  parties. 

If  a  private  person  see  another  on  the  point  of  oom- 
mitting  treason  or  felony,  or  doing  any  act  which 
would  manifestly  endanger  the  life  of  another,  he  may 
lay  bold  of  him  until  It  may  be  presumed  that  he  has 
changed  his  purpose.  There  aeems  to  be,  however, 
no  authority  for  extending  this  common  law  right  of 
private  individuals  tn  arrest  for  oertainmlademeanors, 
I  their  presence,  to  all  other  misde- 


meanors, as,  tbr  instance,  that  numerous  class  called 
statutory  miademeanora. 

On  this  snhJect  Mr,  Bishop,  In  his  Criminal  Pro- 
cedure, voL  I,  i  628,  has  the  following :  "  If  a  peraon 
ia  present  when  another  is  oonunltUng  a  crime,  it  Is, 
inonmbent  on  him  to  do  aomething  to  prevent  the 
crime,  and,  tklllng  in  this,  to  bring  the  criminal  to 
Justice.  Whdn  the  crime  is  treason  or  f^ony,  Um 
duty,  as  we  have  seen,  is  accompanied  with  the 
penal^of  flue  and  imprisonment  for  Its  neglocL  But 
when  the  crime  la  of  a  lower  grade,  and  In  one  aenae 
the  duty  is  a  mere  moral  one,  the  reason  of  the  thing 
would  seem  to  be,  that  the  lawwill  permit  the  person. 
If  he  is  disposed  to  diadiarge  this  moral  duty,  by 
interfering  to  prevent  the  oommiseion  of  the  crime,  or 
to  arretit  the  criminal,  or  both.  Tet  the  law  might  not 
allow  this  duty  to  be  carried  to  all  lengths.  If  the 
thing  done  waa  merely  malmn  proMbitmn,  not  being 
mdtum  in  ae,  or  was  of  a  nature  not  immediately  dis- 
turbing the  publle  repeee,  and  not  offending  pabUo 
morals,  or  the  like,  so  Injudldona  would  it  bete  make 
the  arreat,  without  a  warrant,  by  a  private  person, 
when  no  perceptible  harm  would  come  from  the  delay 
neceaaary  to  call  In  public  authority,  that  the  couriB 
could  hardly  be  expected  to  sanction  snch  arrest. 
Indeed,  it  la  very  unoertain  how  Ihr  Uie  oonita  wonld 
goin  the  midst  of  any  fiusts  standing  on  thiaahadowy 
ground  of  legal  donbt" 

There  are  some  special  powers  given  by  statute  to 
private  in^lvldnala  to  arrest  without  warrant  in  some 
eaaoe  when  the  offense  Is  oommltted  in  whole  or  in 
port  in  their  presenoe,  as  for  violaUon  of  the  statute  in 
relation  to  persons  trading  as  hawkers  and  pcddlera 
without  lloenae,  etc,  the  statute  in  relation  to  persons 
appearing  disgnised  contrary  to  law,  and  also,  the 
Htatute  to  "  provide  for  the  more  effectual  protection  ol 
tt^t  growers  against  trespasaeis."  The  l^lslaturesof 
the  different  States  have  been  very  slow,  however,  to 
confer  upon  private  persons  the  power  to  arrest  with- 
out warrant  for  statutory  offenses  not  above  the  gmde 
of  misdemeanors,  and  it  la  presumed  that  when  sudt 
extraordinary  power  Is  granted  to  the  citizen  it  is  In 
oases  where  there  is  a  ffreat  necessity  for  Its  ezendae. 

Second.  After  the  ollbnee  haa  tieen  committed. 

The  right  of  private  perwns  to  arrest  without  war- 
rant, aftdr  the  offense  haa  been  committed,  is  eouflned 
to  cases  of  felony.  Where  private  persons  nae  their 
endeavors  to  bring  felons  to  Justice,  some  preoanUon 
ought  to  be  observed  i 

First.  It  should  be  ascertained  that  a  felony  has  been 
actually  committed  by  some  one ;  for,  if  that  be  not 
the  case,  no  suspicion,  however  well  grounded,  will 
JusUty  the  arrest,  or  afford  the  protection  whidi  the 
law  extends  to  persons  acting  with  proper  authority; 
bnt  if  a  felony  haa  been  In  Atct  committed,  then  a  pri- 
vate person  has  the  same  anthority  to  arrest  without 
warrant  that  an  offioer  possesses ;  that  is,  after  it  is 
BBCertalned  that  a  felony  has  been  committed  by  some 
person,  he  may  porsne  the  suspected  felon  and  arrest 
him,  sntject  only  to  proper  legal  restraint ;  and  we, 
therefore,  Inquire  into  the  nature  of  snob  legal  condi- 
tions and  restricUons, 

Seoond.  A  felony  having  been  committed,  and  • 
private  peraon  having  reaaonahle  canae  to  auspect  ■ 
parUcnlar  person  to  be  guil^  of  its  oommlaston,  b« 
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may,  acting  in  good  Ittltb,  arrest  inch  person  g  and  he 
will  not  be  liable,  eitber  in  oItH  oi  criminal  pioaecQ' 
tion,  Bhoold  the  Buspldon  prove  onfonnded. 

Ids,  howBvar,  often  Impmdeiit,  in  a  private  penton, 
to  arrest  for  snoh  offense  tbrmerly  committed;  at  least, 
niilesB  he  was  present  at  the  time  of  its  oommisslon, 
and  there  is  danger  of  the  offender  otherwise  escaping. 
It  is  bettor  for  the  citizen  to  disclose  his  sospioion  to 
an  officer,  and  let  Him  take  upon  himself  the  reepon- 
Blbility  of  arresting  the  snapected  party,  or  to  a  magls- 
trate,  who  may  grant  a  warrant  to  an  offloer  to  appre- 
hend him. 

Chief  Justloe  Sa.vaj3b  has  very  cleaily  stated  the 
rule  as  follows !  "  My  understanding  of  the  law  is, 
that  if  B  felony  has.  In  bet,  been  oommltted  by  the 
person  arrested,  the  arrest  may  be  Jaatifled  by  any 
person  without  wan«nt,  whether  there  is  time  to 
obtain  one  or  not.  If  an  innocent  person  is  arrested 
upon  snpicion  by  a  private  individual,  such  Individual 
Is  ezoused  if  a  felony  was  in  fitct  oommltted,  and  (here 
was  reasonable  gronnd  to  suspect  the  party  arrested ; 
but  if  no  felony  was  committed  by  any  one,  and  a 
private  individual  arrest  without  warrant,  such  arrest 
la  ill^ial,  though  an  offloer  would  be  jnstifled  If  he 
acted  upon  InbrmaUon  whidi  bo  bad  reason  to  rely 

It  is  evident  that  It  is  Impoeelble  to  ^ve  any  oerttdn 
rule  as  to  what  oonstitntes  reasonable  cause  to  arrest 
every  suspected  party.  From  the  nature  of  things, 
tM*  depends  upon  the  peculiar  clronmBtanoea  of  each 
oase.  What  bets  will  amount  to  a  suffldent  excuse, 
or  will  JosUty  a  reasonable  suspidou  that  the  party 
bad  oommltted  a  f^ony,  although  sometimes  treated 
'  as  a  question  of  law,  seems  rather  to  be  a  question  of 
&ot  for  the  Jory,  to  be  determined  by  the  ciroum- 
stanoes  of  esdi  particnlar  case,  or,  as  some  anthoriUea 
say,  a  mixed  question  of  law  and  bat.  The  suspicion 
ought  to  be  reasonable,  and  not  without  good  cause. 
It  is  said  that  m«r«  tMapieiort  that  a  felony  bas  been 
committed  will  not  Justify  an  arreat;  but  a  belief 
founded  on  pregnant  droumslanoee  — such  fikcta  and 
cironmsbmces  as  wonld  warrant  a  canUous  man  In  the 
belief  that  the  party  arrested  was  the  real  offender —is 
Bufflolent, 


ON  THE  STUDY  OP  POBBNSig  ELOQUENCE. 
IL 

Having  endeavored  In  a  previous  article  to  show 
that  eloquence  Is  not  so  much  the  result  of  natural 
gifts  as  of  persevering  and  persistent  labor,  we  now 
proceed  to  offer  some  suggestions  ss  to  the  best  means 
of  Improvement  in  forenslo  eloquence. 

Socrates  used  to  say  that  "  all  meu  are  suIHdently 
tioquent  in  Oiat  which  they  anderatand ; "  but  It 
would  have  been  nearer  truth  to  say  that  no  man  can 
be  eloquenton  a  Bubjectthat  he  does  not  understand; 
Dor  on  B  autijeot  that  he  dooi  nnderstand,  unless  he 
knows  how  to  form  and  polish  his  speech.  The  two 
essential  things  to  the  orator  are  somelhlngto  say  and 
a  knowledge  of  how  to  say  It.  There  Is  no  art  that 
can  teach  one  to  be  eloquent  wltbont  knowledge. 
Attention  to  style,  diction  and  nil  the  arts  of  speech 
can  only  assist  tlie  orator  in  setting  off  to  advantage 
the  stock  of  materiaU  which  he  poseesBee ;  but  the 


stock,  the  materials  themselves,  must  be  bron^t 
ftam  other  quarters  than  trom  rhetorla  In  the  flrat 
place  the  advocate  must  have  a  profound  knowledge 
of  the  law.  On  this  depends  hia  r^mlatlon  and  sno- 
oess,  and  nothing  is  of  such  consequence  to  him  or 
deserves  more  his  deep  and  serious  study.  In  no 
other  profosslan  la  superficial  knowledge  sooner 
detected  or  more  ruthlessly  ezpoaedf  and  however 
brilliant  as  a  speaker  one  may  be,  if  it  bat  become 
known  that  he  ts  not  well  grounded  in  the  law,  few 
will  choose  to  commit  their  cause  to  blm.  Berideea 
knowledge  of  the  general  princdfdes  of  law,  anothur 
thing  highly  material  to  the  sncoess  of  every  advocate 
is  a  diligent  and  csrefOl  attention  to  every  cause  that 
Is  entrusted  to  blm,  so  as  to  be  thoroughly  master  of 
all  the  IhatB  and  olroumstanoes  relating  to  IL  Cicero 
has  left  a  very  instruotive  record  of  the  method  pur- 
sued by  him  in  the  preparation  of  a  canae  fbr  trial, 
and  wtiiob  we  commend  to  the  careftil  consideration 
of  every  student  and  lawyer.  He  tells  us,  under  the 
charaoter  of  Antonlos,  In  the  second  book  De  Orator e, 
that  be  always  conversed  at  full  length  with  every 
client  who  came  to  consult  him ;  that  he  took  care 
there  should  be  no  wltneesea  to  their  conversation,  in 
order  that  his  ollent  mlf^t  expl^n  hlmsdf  more 
freely;  that  he  was  wont  to  start  every  ot^ectlon  and 
to  plead  the  canse  of  (lie  adverse  party  with  him,  that 
he  might  come  at  the  whole  truth  and  be  folly  pre- 
pared on  every  point  of  the  bnainese;  and  that  alter 
the  client  had  retired  be  osed  to  balance  all  the 
UiM  with  himself  nnder  three  different  oharactecs ; 
bis  own,  that  of  the  adversary  and  that  of  the  Judg/ 
He  censures  very  severely  Ibose  of  the  profession  who 
decline  to  take  so  much  trouble ;  taxing  them  not 
only  with  shameful  negligence,  but  with  dishonesty 
and  breach  of  trosL  Qulutilian  likewise  urged  the 
necessity  of  carefully  studying  every  cause,  again  and 
again  recommending  patience  and  attention  in  conver- 
sation with  clients.  "For,"  sold  he,  "to  listen  to  some- 
thing that  Is  superfluous  can  do  no  hurt;  whereas  to 
be  Ignorant  of  something  that  is  material  may  be 
highly  preiJudloiaL  The  advocate  vrill  ftequently 
discover  the  weak  aide  of  a  cause,  and  learn  at  the 
same  time  what  is  the  proper  defence,  from  drcum- 
stonces  which  to  the  party  himself  appeared  to  be  of 
little  or  no  moment."  It  la  said  of  Rufus  Choate,that 
be  began  to  study  a  case  the  moment  it  was  brought 
to  blm,  and  that  he  oontinned  to  study  It  till  the  day 
of  trial. 

Besides  tbe  knowledge  of  the  law,  the  advocate  must 
make  himself  acquainted  with  the  general  prindplea 
of  logic.  He  must  learn  how  to  reaton  ;  how  to  draw 
oonclusiona  fivm  premises ;  how  to  found  an  argu- 
ment. Without  a  knowledgeof  these  things,  no  mat- 
ter how  copious  his  diction  or  elegant  his  delivery,  his 
speeches  will  be  little  more  than  "seunding  brtusand 
tinkling  cymbals," 

The  oyect  of  tbe  advocate  is  chiefly  to  convince, 
and  to  do  this  be  must  satiafy  the  understanding. 
Solid  argument  and  clear  method  must,  therefore,  bo 
used.  Nothing  can  be  more  erroneous  than  Ihe  idea 
that  mere  declamation  is  eloquence.  It  may  have  the 
show,  but  never  can  produce  the  effoct ;  It  "  may  tickle 
the  ear,"  but  it  will  never  lead  a  Judge  to  pass  that 
Judgment  or  a  Jury  to  adopt  that  side  of  the  causeto 
which  we  seek  to  bring  them.    "  There  Is  no  talent,  I 


THE  ALBAUT  LAW  JOUBNAL 


81 


^pnhend,"  atid  Dngald  Stewart,  "to  wsenUol  to  a 
pablio  epealur,  w  to  be  able  to  state  clearly  every  step 
i>f  tho«e  IralnB  of  thought  hy  whloh  ho  hlmeelf  was 
led  to  the  ooncloHtonB  he  wiafaee  to  establish."  Eape- 
tdally  1b  this  true  at  the  bar-^the  eloquence  snlted  to 
whlob  ia  of  the  calm  and  temperate  kind,  conneoted. 
with  close  roMonlng,  Let  the  adToeato  take  for  bis 
motte  tbe  advloe  of  QnlnHlllan,  "TojonrexpreaBion 
be  attentive ;  bnt  about  joax  matter  be  solidtotis." 

There  was  mnoh  wladom  In  the  remark  of  Sir  Wil- 
liam Johm,  that  "  an  eleguit  method  of  arranging  Uie 
thoughts  is  powerful  to  persuade  as  well  as  to  please." 
Wllilam  Pitt,  being  asked  how  he  aoquirsd  his  talent 
fi>r  r^fy,  answered  at  once  that  he  owed  it  to  the 
atady  of  Arlatotle's  logic  In  earl;  life,  and  Un  habit  of 
applying  Ita  pilnoiplea  to  all  the  dlMnssloDS  he  met 
irlth  in  the  works  he  read  and  the  debates  be  wit> 
neaaed.  Bo  it  U  said  of  RuAis  Choate,  "he  was  a 
thoiongfa  master  of  li^o.  He  had  studied  It,  not 
only  In  detail  and  Immediate  apidioaUon  of  style  and 
armngement,  but  in  Its  essenoe  and  origin." 

^e  treatlae  best  oalonlated  to  give  the  student  an  In- 
sist into  the  rules  and  principles  of  logic,  is  that  by 
Dr.  Whately.  The  book  recommended  for  the  ozer- 
oltation  of  the  reasoning  tuiulties,  la  Chillingworth's 
"  The  Religion  of  Protestants  a  safis  way  to  Balvstlon," 
which  was  written  In  answer  to  the  arguments  of  an 
adversary,  and  which  has  for  years  been  conddered 
Uie  most  perf^bt  specimen  of  logical  argument.  Looke, 
than  whom  there  oonld  not  be  a  more  competent  an- 
thority,  proposes  "  Ibr  the  attainment  of  rlg^t  reason- 
ing, the  constant  readingof  ChilUngworth  "  t  (uid  Lord 
Mansfield  pronounced  It  the  "  perfection  of  reason- 
ing." 

Law  and  logio  are  the  immediate  and  foundation 
studies  of  the  advocate,  but  they  are  not  all.  Besides 
these  be  must  drink  deep  at  the  foontalna  of  science, 
.  philosophy,  history  and  bellea-lettres.  These  are  the 
handmaids  of  oratory.  Thoy  enlarge  and  liberalize 
the  mind,  erabellisb  the  style  and  afford  iUnstraUons, 
Ideas,  argnments,  phrases,  words,  and  last  though  not 
least.  Intellectual  enthnslasm.  There  are  few  oooa- 
^ns.  Indeed,  on  which  an  advocate  will  not  derive 
anistuice  trom  a  cultivated  tasto  and  extensive 
knowledge.  Thetr  lIlnatratlonB,  allusions  and  princi- 
ples, woven  in  with  the  weightier  matters  of  the  law, 
will  moke  a  pattern  which  will  not  bll  to  please  and 
Interest — will  throw  around  tbe  dry  and  uninterest- 
ing l^al  prlndplM  a  nresbness  and  charm  that  will 
fix  the  attention  and  hsdnate  the  hearer. 

But  perhaps  the  chief  benefit  to  be  derived  from 
thetr  study  la  the  Improvement  they  afford  to  style 
and  langu^e.  Cicero  remarked  In  the  third  book 
De  Oratore,  that  "  all  eltganoe  of  language,  thou^ 
It  receive  a  polish  trom  tbe  sdence  of  grammar,  la 
yet  augmented  by  tbe  reading  of  orators  and  poets." 
From  this  source  have  all  great  orators  drawn  their 
copious  and  el^jant  diction  and  their  polished  and 
gracefbl  style.  Erskine  Is  represented  by  an  excel- 
lent authority  as  having  spoken  the  Quest  and  richest 
English  ever  spoken  lij  an  advocate.  For  two  years 
prior  to  fals  call  to  the  bar,  he  devoted  himself  ezcln- 
alvely  to  the  study  of  literature,  and  probably  no  two 
yeanof  bis  life  were  so  profitably  spent.  loadditlon 
to  his  reading  In  prose  he  devoted  himself  with  great 


ardor  to  the  study  of  Milton  and  Shakepeare.  His 
blc^raphera  tell  ua  ttiat  be  committed  a  lugs  part  of 
Uie  former  to  memory,  and  became  so  bmUlar  with 
the  latter  "  that  he  could  almost  like  Person  havo  held 
conversaUons  on  all  aubjecto  for  days  together  in  the 
phrases  of  tbe  great  English  dramaUat,"  Herellwas 
that  he  acquired  that  fine  choice  of  wCrda,  that  rldl 
and  varied  Imagery,  that  tense  of  harmony  In  the 
stmoture  of  his  senteacea,  Qiat  boldness  of  thought 
and  magnificence  of  expression  for  vrhlch  be  was 
afterwards  so  much  distinguished.  He  could  have 
drawn  these  things  &om  no  richer  source.  To  use 
the  words  of  Johnson,  sl^tly  varied,  he  who  would 
excel  In  Uiis  noblest  of  arts  must  give  bis  days  and 
nlghta  to  tbe  study  of  Milton  and  Shakapeare. 

**  Hither,  as  to  a  fountain, 
Other  sDoa  repatr,  and  In  their  urns 
Draw  golden  light." 

Lord  CbaUiam  read  and  reread  Dr.  Barrow's  ser- 
mons untU  be  knew  many  of  them  by  heart,  "  fortbe 
purpose,"  as  he  himself  nld,  "of  acquiring  copious- 
ness of  dloUon  and  an  exact  choice  of  words."  Wil- 
liam Pitt,  his  son,  obtained  bis  remarkable  command 
of  the  English  tongue  from  the  same  source.  In  oon- 
necticn  with  Shakspeare  and  the  Bible;  tbe  latter  ha 
studied  not  only  aaagnide  of  Ufo,  but  as  tbe  true 
"veil  of  English  nndefiled."  No  wonder  that  bis 
ootemporary.  Fox,  should  have  aald  of  him,  "  be 
always  has  the  right  word  In  the  right  place." 

William  Plnkn^  has  himself  unlocked  tbe  seoret 
of  his  Intelleotusl  afflnenoe  and  elt^ant  dlcUon.  He 
says  that  he  made  it  a  rule  tram  hla  youth  never  to 
see  a  flue  idea  without  committing  It  to  memory. 
Ru(^  Oboato,  In  speaking  of  this  Ihct,  said  "  the  re- 
sult was  tbe  most  splendid  and  powerfol  English 
trpoJten  style  I  ever  beard."  Oboato  pnrsaed  a  plan 
equally  commendable.  During  the  greater  portion 
of  hla  11&,  he  made  it  a  practice  to  read  alond  every 
day  a  page  or  more  from  some  fine  EngUsb  author. 
This  he  did  for  the  Improvement  of  his  expression. 
He  was  a  moat  Indebtigable  studMkt  of  wordi,  and 
mode  the  whole  round  of  literature  tributary  to  hla 
vocabnlary. 

The  following  extract  ttom  tbe  address  of  Lord 
Brougham  to  the  University  of  Glasgow,  will  be  a 
snfQdent  guide,  with  what  has  been  already  said,  to 
the  selection  of  those  anthors  that  will  tend  most  to 
Improve  the  style  and  diction :  "  The  English  writers 
who  really  unlock  the  rich  sources  of  tbe  language 
are  those  who  flourished  flrom  tbe  end  of  Elisabeth's 
to  the  end  of  Queen  Anne's  reJgn  i  wbo  used  a  good 
Saxon  dialect  with  ease,  but  oonectness  and  penpi- 
oul^— learned  In  tbe  audent  elasahs,  but  only  eu- 
rictilng  th^  moUier  tongue  where  tbe  AtUo  oould 
supply  Ite  defocts— not  overb^lug  It  wltbaprotase 
pedantic  ooln^e  of  words." 

The  great  masters  of  oratory  should  be  studied  moat 
carefully  and  diligently ;  Eirsklne,  Buike,  Flnkney, 
Webster,  and  above  all,  the  I^^  oratlonB  of  Cicero, 
are  the  beet  models  for  a  young  lawyer.  Bead  Boling- 
broke  for  specimens  of  the  splendid  and  ornate  (  Fox 
and  Pitt  for  the  daarical  and  ai^meutative;  advan- 
tage may  likewise  be  derived  from  the  letters  of 
Junius. 

In  pnraning  these  atndiea  tbe  motto  most  be  Mirf.^ 
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mm  Atntd  mttUa— mach  not  many.  No  nal  advant- 
age and  ImproTmedt  will  bo  gained  from  a  lamblii^, 
deaoltorj  ooniae  of  readii^;.  Tbere  is  a  wbole  aer- 
mon  in  that  aaylng  of  Hobbea,  of  Malmesbniy,  "If 
I  had  read  as  man^  books  as  other  persons,  I  ahonld 
pivbably  know  as  little."  The  wisest  and  the  best 
Inlbmied  tenc*  na,  both  by  oonnsel  and  example,  to 
read  a  little  and  that  w^ ;  to  count  not  by  the  books 
we  hare  r«ad,  bat  by  the  enbjeota  we  hsve  exhausted. 
Swift  said  that  Ihe  reason  a  certain  university  was  a 
learned  place  was  that  most  persona  took  some  learn- 
ing there  and  few  brought  any  away  with  them,  so  it 
wxnunolated.  Sacb  is  the  effeot  of  a  proper  conise 
a(  reading,  ererything  adds  and  nothing  takes  away. 

We  are  not  oonnseUng  an  imitation  of  the  men 
t(f  one  book,  bat  the  pursuit  of  one  system.  Choose 
those  sathom  most  suited  to  the  oltJect  In  view  and 
Jbiov  them. 

The  advooate  shonld  make  oboloe  of  his  book, 
Utakspeare,  Milton,  Baoon,  Bnrice,  Ecsklne,  Bolln^ 
broke,  and  make  thst  his  ohM  stndy.  One  Stirling 
author  to  call  my  own,  ever  most  oonaplooons  and 
most  at  hand,  read,  re-read,  "marked  and  qnoted," 
will  do  mneh  to  form  the  mind,  to  teach  one  to  tblnk, 
to  glTe  precisioii  of  expieasion,  pnrlly  of  taste,  lofti- 
ness ot  Tiews  snd  fervency  of  spirit.  Ho  better  seleo- 
Uon  can  be  made  by  the  advocate  than  the  worka  of 
Edmond  Bnrke.  <  "Among  the  chaiaoteristlcB  of  Lord 
Ersklne'e  eloquence,"  obeerves  one  of  bis  recent  bio- 
gmphers,  "the  perpetual  illustrations  derived  from 
the  writings  of  Burke  Is  very  remarkable.  In  every 
one  of  the  great  state  trials  in  which  he  was  engaged 
he  reforred  (o  the  productions  of  that  extraordinary 
person  as  to  a  text-book  ot  political  wisdom  — ex- 
pounding, enforcing  and  Justl^ng  all  the  great  and 
noble  principles  of  freedom  and  of  justice."  "When 
I  look,"  says  Lord  Erskine  himself  "  Into  my  own 
mind  and  find  Its  best  lights  and  piindples  fed  Jh>m 
that  Immense  magazine  of  moral  and  political  wisdom 
which  he  has  left  as  an  Inheritance  to  mankind  Ibr 
their  InstrucUon,  I  tetH  myself  repelled  by  an  awful 
and  gratefU  sensibility  from  petolanUy  ^preaching 
him,"  ^ke,then,  the  words  of  this  sublime  philoeo- 
pher  and  orator,  bind  tbem  up  in  one  thick  volume, 
on  which  write  Wihdok  In  gold  letters,  and  begin  W 
read  It  through  every  New  Year's  day. 

Another  means  of  acquiring  a  command  of  lan- 
guage Is  translation,  and  It  ie  eoramended  alike  by  the 
precepts  and  example  of  the  great  masters.  Two 
thousand  years  ago  Cicero  stocked  bis  vocabulary  by 
this  plan,  tranalatiDg  from  the  Oreok  Into  Latin, 
Chatham  translated  the  orations  of  Demostheues  again 
audagi^n  into  E^nf^lah.  Mansfield  declared  that  there 
was  not  one  of  the  orations  of  Cioero  that  he  bad  not 
tranalsted  more  than  moe.  Pitt  puraoed  the  same 
plan  for  ten  years,  and  to  this  he  ascribed  bis  extraor- 
dinary command  of  language  which  enabled  him  to 
give  every  Idea  Its  most  fblidtoua  expression,  and  to 
pour  out  an  unbroken  stream  of  thougtat  hour  after 
homr  without  once  hesitating  for  a  word  or  recalling  a 
pluMe,  or  rinklng  for  a  moment  Into  looeenees  or 
Inaaoursi^  in  the  structure  of  a  sentence.  Clioale  was 
«  meet  indoIMlgable  translator.  This  exercise  he  per- 
■evered  in  daily,  even  In  the  midst  of  the  moet  ardu- 
ona  >mslii—,    Firs  minntw  a  day,  if  no  more,  he 


would  adse  In  the  nuHUlng  ftir  this  laak.  Tadtoa 
was  his  tkvralte  aathor.  He  attended  chiefly  to  the 
mnltjpllDatlon  of  synonyms.  For  every  word  he 
tiaaslated  he  would  rock  his  brain  and  search  his 
books  till  he  got  Ave  or  six  corresponding  Ti^ngiuh 
words.  This  is  the  true  way  to  translate  when  style 
and  diction  is  the  object.  Turn  the  passage  read  Inin 
regular  Wngiiah  sentences,  slming  to  ^ve  the  idea 
with  great  exactness  and  to  express  it  with  IdiomaUo 
aocnracy  and  ease.  This  plan  of  traoslaUng  is  infi- 
nitely bettor  than  the  plan  sometimes  advised  of  taking 
some  pasBsge  of  classic  English,  getting  the  ideas  fh>m 
it  and  then  expressing  them  In  the  beat  manner  pos- 
sible. In  this  latter  method  the  anthor  has  already 
selected  the  moet  appropriate  words,  and  if  the  student 
use  the  same  words  he  will  reoelve  no  profit,  or  if  other 
words,  it  is  pr^udlcial,  as  it  accustoms  one  to  use 
such  SB  are  lees  eligible.  The  student  of  advocacy 
caimot  give  two  mnch  attention  to  the  culture  of 
expreaaitm.  Orators  In  every  age  have  made  It  a 
Bpedfic study,  Cioero  says,  "the  proper  ooncemof 
an  orstor,  ss  I  hsve  already  often  said,  is  language  of 
power  and  eloquence  acoommodated  to  the  feelings 
and  understanding  of  mankind,"  Language  snd  its 
elements,  words,  are  to  be  mastered  by  direct  earnest 
labor.  A.  speaker  oug^t  dai^y  to  exercise  and  air  his 
vocabulary  and  add  to  and  enrich  It  The  advocate 
does  not  want  a  diction  gathered  from  the  newspapers, 
caught  tmta  the  air,  oommon  and  unsuggestive ;  but 
one  whose  every  word  is  full  f^ghted  with  si^gea- 
Uon  and  assodation,  with  beauty  and  power.  It  is  • 
ricb  and  rare  English  that  one  ought  to  command, 
who  is  aiming  to  ooatirol  a  Jury's  ear. 

We  had  intended  to  conclude  the  suggesUons  we 
purposed  to  make  in  the  present  number,  but  have 
written  at  such  length  that  we  are  compelled  to  defer 
the  subject  of  Bloouticn  till  the  next  number. 


THE  tAW  OP  EEVIEW  IN  CRIMINAL  CASES." 
The  decldon  of  the  Court  of  Appeals  in  77ks  i^qple 
V,  Joel  B.  Thompatm  (not  reported)— an  abstract  of 
which  was  given  in  our  last  number— presents  a 
phase  of  Ore  situation  of  the  law  In  such  cases,  which 
seems  to  demand  some  l^islative  action.  The  pris- 
oner was  Indicted  fbr  murder  In  the  first  degree.  His 
offense  was  the  shooting  and  killing  the  murdered 
man,  upon  a  sudden  meeting  In  tbe  open  streets  The 
defense  was,  attempted  or  apprehended  bodily  vio- 
lence to  the  prisoner.  The  ovidonoe  was  oonfllcUng 
and  directly  contradictory.  If  the  wltneeseauponthe 
one  sldewereto  be  believed,  tbe  prisoner  had  shot  the 
deceased  upon  the  instant  of  meeting,  and  without 
provocation.  The  testimony  on  the  other  dde  went  to 
■how  that  liielktal  shot  was  fired,  after  a  threat  of  vio- 
lence  and  a  blow  given  to  the  prisoner.  The  Court  of 
Appeals  bad  previously  decided  that  murder  In  tbe 
second  degree  could  only  be  committed  while  tbe  per- 
petrator was  engaged  In  the  commission  of  a  felony 
other  than  arson  in  the  first  d^roe.  {Filtgeroli  v. 
The  People,  87  N.  Y.  418.)  Henoe  the  homldde  oom- 
mltted  by  tbe  prisoner  was  murder  In  the  first  diftree. 


•  This  arUoIe  was  wrillen  and  In  type  belbre  the  pobll- 
oatlon  of  Oovemor  HolTbian's  Hessage  oontalnlDB  a  aoc- 
getUononliiesameaoi^eol^  Sd.Ii.  J. 
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manslaughter  or  Jnatifiable.  The  court,  however, 
BcUng  either  in  ignoranoe  or  miaapprehension  of  the 
cau  of  S'itxgcrold  v.  The  People,  charged  the  jory 
(I  Albtmy  Law  Journal,  20)  "  that  they  might  oonviot 
the  defendaut  of  murder  la  the  eeoond  d^ree  if  they 
fiiund  thathlB  latent  toeffectdeatb  was  leaadellberate 
aud  atrocious  thaa  was  requisite  to  jnati^  a  oonviotloa 
In  the  Orat  degree."  To  this  portion  of  the  charge  the 
counsel  fbr  the  prisoner  neglected  to  take  an  exception. 
The  Oeneral  Term  of  the  third  distriot,  on  the  casse 
being  brought  up  by  writ  of  error,  reverved  the  Ter- 
diot  and  ordered  a  new  trial.  The  Feeble  carried  the 
csae  to  the  Court  of  Appeals,  wliere  the  Judgment 
of  the  Oeneral  Term  was  reversed,  aad  the  verdict  of 
the  Jury  eivstalned,  not  upon  the  ground  that  it  was 
not  erroneous,  but  Uiat  the  prisoner'a  eouneel  tiad 
lUled  to  take  proper  exceptions  to  the  oltarge  of  the 
court  OD  the  trial.  Thua  the  law  is  settled  that  where 
the  lildlctment  will  iustaln  the  verdict,  no  matter  how 
erroneous  that  verdict  may  Iw,  there  la  no  power  in 
the  oonrta  to  relieve  from  the  error  of  the  Jury,  if  Oie 
oounsel  who  have  charge  of  Uie  defense  neglect  to  take 
the  proper  exoeptiona.  Ta  the  case  under  considera' 
tion,  the  highest  court  in  the  Slate  admits  and  affirms 
that  the  priaoner  never  committed  the  crime  of  mur- 
der in  the  Beoond  degree,  yet  finds  every  oourt  betbre 
which  the  cause  can  be  onnsldered  powerless  to 
shield  him  from  the  punishment  Imposed  upon  him. 
Though  thia  may  be  the  law  of  the  laod,  is  it  not  clear 
that  here  is  a  wrong  for  which  there  should  be  found 
a  remedy? 

The  dedsion  of  the  Oeaeral  Term  of  the  third  dia- 
triot  in  McCtenn  v.  The  People  (6  Park.  628),  though 
practically  overmled  by  (he  Court  of  Appeals  in  the 
Thompson  case,  is  oertidnly  more  consonant  with  Jus- 
tice. There  Uie  court  held,  that,  ■>  when  a  person  Is 
convioted,  upon  nndLsputed  evidence,  of  a  capital 
offense,  and  an  Indispensable  element  to  constitute 
such  crime  ia  wanting,  there  being  no  proof  In  the 
cttse  of  its  exlstenee,  the  Supreme  Court  will  rev 
on  writ  of  wror,  although  no  valid  exception  was 
taken  to  any  decl^o^  made  at  the  trial,  or  to  the  charge 
of  the  mart"  But  this  Is  no  longer  the  law.  It  may 
be  said  that  it  Is  no  Injustice  that  counsel  should  lose 
their  cause  in  court  If  they  fail  to  properly  prepare 
themselves  for  its  presentation,  or  to  avail  themselves 
of  their  preparaUon.  In  consequence,  their  clients 
snffer  punishment  not  for  crime  committed  by  them- 
selves, but  for  the  Ignorance  of  llcenaod  praetltfonors, 
But  the  <»se  may  arise,  and  indeed  baa  arisen,  where 
the  learning  and  experience  of  counsel  con  afford  no 
shield  ogfdnst  a  similar  wrong.  The  newspapera 
the  spring  of  1889  reported  the  charge  of  the  oourt 
a  Jury  In  the  dty  of  New  Tork,  where  the  prison 
was  on  trial  Ibr  murder,  and  the  express  otuuge  w 
ttiat  in  no  event  was  the  prisoner  to  be  found  guilty 
of  murder  in  the  second  degree.  (I  think,  but  on 
certain,  that  this  was  the  case  of  Donstl  MIgaldo,  tried 
In  February,  1889,  at  Oyer  and  Terminer,  Barhabd, 
Cb.  J).  Nevertbeleas  the  Jory  found  a  verdict  of 
guUty  of  murder  in  the  second  degree.  It  is  evident 
that  to  this  eharge  the  prisoner's  oounsel  oonld  take 
no  exception  whi<^  would  avail  on  review,  for  the 
charge  was  oorreot,  and  upon  this  point  In  the  pris- 
oner'a (kvor.  No  oourt  oonld  set  a^de  the  verdict,  and 
it  only  remained  to  carry  it  into  effect,  unfounded  as 


LS.  The  Court  of  Appeals  has  decided  (i>iury  v. 
The  People,  28  N.  T.  588)  that  It  is  the  duty  of  the 
Jury  "to  be  governed  by  the  Instruotions  of  the  court 
all  legal  questions  involved"  in  their  verdicts, 
whether  In  orimlnal  or  la  civil  cases.  Bat  It  Is  now  the 
law,  that  If  the  Jury  exerdse  on  arbitrary  power  in 
orimlnal  actions,  and  disregard  the  Instructions  of  tiie 
court,  from  the  eSbct  of  their  action  there  is  no  relief 
Here  tender  of  our  pr(^)erty  than  of  oar  Uvea  and 
liberty,  the  legislature  has  provided  (Code,  \  284)  that 
the  trial  court  may  set  aside  a  verdict  and  grant  a  new 
trtel  because  of  "InsnfBoientevidencei,"  llilB,though 
not  an  exception  was  taken  on  the  triaL 

It  m^it  be  Xaa  startling  an  Innovation  upon  tiw 
modes  of  trial  now  In  vogue,  to  propoaa  the  abolition 
entirely  of  exceptions  to  a  ruliog  upon  the  trial  or  to 
the  charge  of  the  oourt  after  the  trial.  Yet  the  exoep- 
Uon  ts  but  a  technical  formality,  mord  htmored  for  its 
anUqnlty  than  for  its  uaeftUneBs,  More  than  a  hun- 
dred yeara  ago.  In  hla  exoellMit  oommeatoriea.  Sir 
William  Blockstone  informs  us  that  "neither  these 
demurrers  to  evidence,  nor  the  bills  of  exo^MionK,  are 
at  present  so  much  In  use  as  formerly;  since  the  more 
frequent  extension  of  the  dlBCreUouary  powers  of  the 
oourt  In  granting  a  new  trial,  which  Is  now  very  oom- 
mtmly  hod  for  Uie  misdirection  of  the  Judge  at  nM 
priiM."  If  a  question  of  evldenoe  is  preaoited  tac 
deoisiiMi,  theattentl<»of  the  oourt  will  be  snffldently 
ooUed  to  It  by  obijeaiion  duly  takea,  aad  if  csrefolly 
decided  (ho  court  will  not  revoke  Its  deoiBioa,  twcaooe 
by  the  technical  words  of  an  exoeptlon,  oounsel  give 
Information  of  an  InteuUon  to  preeenC  that  question  oa 
review  if  naomoury.  Still  lesa  is  the  conduct  of  the 
trial  affected  by  exoeiptions  to  the  charge,  for  the  stat- 
ate  (SR.  a,  6th  ed.,72a,  il3»)  allows  audi  exoep- 
Uona  to  be  taken  at  any  time  "before  the  Jury  shall 
have  delivered  their  verdict."  Of  course,  the  charge 
is  never  altered  or  the  reenlt  oObcted  by  an  excepUon 
taken  after  the  Jury  have  retired  for  deliberation.  If 
it  be  deemed  neoessory  to  advise  the  oppcdng  ooanoel 
of  the  queeUons  intended  to  be  raised  on  appeal  or 
review,  this  may  be  done  by  filing  or  serving  excep- 
tions which  on  deliberoUon,  and  after  the  hurry  and 
excditement  Incident  to  Uie  trial  of  the  cause,  connael 
may  deem  will  be  r^arded  well  token ;  Hot,  however, 
allowing  an  exertion  U>  the  erroneous  admlsiriim  of 
evidence  received  without  objection. 

To  remedy  the  defects  of  the  law  as  established  by 
the  dedsloa  In  The  People  v.  Thovipson,  it  la  only 
necessary  for  the  l^lsloture  to  extend  lo  the  criminal 
courts  the  power  exercised  by  the  dvil  courts  to  set 
aside  a  verdict  "for  insufficient  evidence."  And  the 
writer  deems  it  not  unworthy  of  oonMderation, 
whether  more  good  than  harm  might  not  result  by 
extending  the  time  within  which  exceptions  may  be 
taken  to  the  charge  of  the  oourt  until  a  reasonable 
Ume  after  the  rendition  of  the  verdict.  Where  it  la 
oonsidered  that  the  evidence  on  the  trial  oftentimes 
presents  the  case  In  a  phase  not  ontidpoted,  and  not 
to  be  anticipated,  and  that  the  conrt,  fhim  Its  superior 
learning,  introduces  views  of  the  law  which  have 
escaped  the  attention  of  the  less  learned  lawyer,  it 
wUl  be  admitted  that  much  can  be  said  in  fovor  of 
extending  the  privilege  of  studying  the  ease  after  the 
!  verdict  and  in  view  of  the  new  light  shed  upon  It,  by 
I  tho  result  and  Incidents  of  the  trial. 
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CUKRENT  TOPICS. 
It  la  devoutly  to  be  hoped  tbat  the  IieglalatiiM  of 
thia  and  other  Stotea  will  exhibit,  during  the  winter 
senlon,  a  little  more  cue  Mid  kblUly  In  legislation 
tlian  oome  of  their  predeoeMon  have  heretofore  exhib- 
ited. The  statute  books  of  every  State  in  the  Union 
are  monnmenta  '*mor«  durable  than  braes,"  of  the 
careleeanees  and  Inoompetenoy  of  many  of  the  men 
elected  to  the  office  of  legialaton.  Judge  B^lmondB, 
In  the  prefboe  to  the  third  volume  of  his  "  Statutes  at 
Idrge  "  of  the  Stole  of  New  York,  dtes  some  striking 
instances  of  l^;lslative  blunders.  He  refieiB  to  ohap- 
ter  iSSof  the  Iawb  of  1848,  which  1b  "  Anaot  toamend 
an  act,"  etc,  the  flrst  section  of  which  amends  the  pre- 
vious aot,  and  the  second  sectloa  repeals  It.  Another 
instance  Is  given  of  an  aot  passed  in  I8I8,  repealed  In 
1810,  and  twioe  afterword  amended.  A  most  amusing 
Instance  of  "absurd  legislation"  Is  to  be  found  in 
chapter  416  of  the  Iaws  of  1883  of  the  State  of  New 
York.  The  act  provides  that  a-oonvlot  in  the  State 
prison  may  gain,  by  good  behavlmr,  an  abridgment  of 
a  oertain  number  of  days  per  year  of  the  term  of  his  sea- 
tenoe.  Aprovtsoissolemnlytaokedonattheendofthe 
eeotion  to  the  eBbct  that "  the  provljaons  of  tills  aot  shall 
not  afltat  the  case  of  any  person  who  shall  be  under 
sentence  of  imprisonment  for  the  term  of  hia  natural 
l\fe."  IsituotabouttimethateveTymsnelsctadtothe 
offloe  of  law-maker  should  have  some  knowledge  of 
the  actual  condition  and  piaotical  workings  of  the 
existing  laws ;  of  how  law  really  acts  upon  the 
eems  of  life,  in 'all  its  relations;  why  it  should  be 
altered,  and  how  the  alteration  should  be  eSboted 
without  being  forced  to  take  all  such  matters  npon 
trust  T  Oar  physicians  dare  not  attempt  to  administer 
.  the  simplest  pbyslc,  our  surgeons  to  perform  the  oom- 
moncBt  operation  on  the  huoian  body,  without  having 
first  learned  the.dlflbrence  between  diseased  and 
healthy  structure  and  fonotlon — without  having  seen 
and  studied  all  its  inward  parts,  devoting  to  the  most 
Beoret  and  minute  their  protbundeet  attention ;  but 
our  State  physldans  wUl  administer  the  most  potent 
medielnes,  our  Slate  surgeons  perform  the  most  oapl- 
lal  tolerations,  without  having  even  affooled  to  learn 
the  plainest'  prlndples  of  State  medicdne,  pathology 
ir  devoted  a  single  mommt  to  dissection  1 


C!hanoeUor  Kent  was  an  excellent  Judge,  but  a  very 
poor  prophet.  If  bis  life  had  been  oontlnaed  through 
the  past  decade,  he  would  bave  retracted  his  prophecy 
that  we  should  have  too  little  law.  In  bis  day  a  < 
paratlvely  small  volume  was  suJBoient  to  contain  ail 
the  acts  of  a  sensiou  of  the  L^lslatnre,  but  in  these 
Istter  days  It  requires  two  over-grown  and  bulky  vol- 
umes. Thbfitot  Is,  we  are  too  much  governed.  Eveiy, 
man  elected  to  the  L^lslature  holds  it  to  tw  his 
boundeu  duty  to  act  and  enact.  Whether  action  Is 
necessary,  is  seldom  considered.  To  get  at  least 
Ull  through  on  «ome  sutject  is  held  to  be  the  "chief 
end  "  of  a  legislator ;  no  matter  how  trivial,  no  matter 
how  it  aflbcts  private  rights  or  relsUons;  no  m 
whether  or  not  there  be  the  slightest  need  of  theenaot* 
ment;  no  matter  how  comi^etely  the  existing  laws 
accomplish  the  same  purpose -only  get  a  bill  throng 
It  Is  a  nliet  to  know  that  there  Is  one  man  In  offloe 


that  has  recorded  a  protest  against  tlila  perversion  of 
law^naklng.  Oovemor  HoffEnan,  in  his  recent  Mes- 
ta(fB  to  the  New  York  State  L^islature,  says :  "  This 
innltlplying  of  laws  is  a  serious  evil,  and  in  my  Judg- 
ment unneoeesary."  He  recommends  that  the  general 
laws  be  oarefolly  examined,  and  so  amended  as  to  do 
away  with  the  great  m^Jorit;  of  applioadons  for  spe- 
(dal  le^slstlon.  Thislswlseandwell,  but  will  hardly 
prove  physio  strong  enough  for  the  disease.  Tbe  vice 
Is  Inherent  In  representative  democracies.  Make  the 
general  laws  brtHid  enough  to  cover  every  subject,  and 
Hpedal  l^slatlon  will  be  almost  as  common.  Every 
year  our  statute  boolcs  are  swelled  by  sooree  of  apeclal 
acts  that  ar^  entirely  covered  by  the  general  laws, 
tjeglslstors  newly  elected  believe  that  they  will  be 
blamed  and  rldicnled  if  thoy  do  not  do  something,  and 
doing  something  means  getting  an  act  passed.  The 
remedy  rests  chiefly  with  the  Exeontlve.  Let  him 
sternly  set  his  ihce  against  all  unneceesat?  leglslaUon, 
and  veto  every  special  act  the  purpose  of  Which  can  be 
accomplished  by  a  general  law,  and  tho  general  laws 
will  very  soon  be  properly  amended  and  extended, 
and  l^islators  oome  to  a  bealttiieT  knowledge  of  the 
duties  of  a  lawgiver. 

The  recent  Congress  of  I^wyeis  in  Oermany  sug- 
gests tbe  necessity  of  a  similar  movement  in  this  coun- 
try. Although  every  State  but  one,  and  the  Goneral 
Oovemment  also,  derive  their  fandomental  law  tram 
one  eouroe,  we  doubt  If  there  is  more  diverse  l^lslo- 
tlon  among  tbe  different  nations  of  Europe  than  among 
our  several  States.  And  this  not  merely  concerning 
matters  of  local  afiplication,  but  about  such  as  need 
not  be  influenced  by  time,  cdrcumstoncee  or  place. 
The  codes  of  law  governing  marriage  and  divorce  are 
as  numerous  ss  tlie  divisions  of  our  territory,  and 
conflict  in  their  provisionBonewilhalltherest.  Some' 
States  favor  marriage  and  almost  prohibit  divorce, 
some  make  marriage  difficult  and  divorce  easy,  while 
others  afford  equal  fsoility  for  both  performances. 
Heie,  there  should  certfUniy  be  a  uniformity  in  the 
law.  Not  less  varied  are  the  laws  concerning  tbe  rights 
of  married  women.  The  usury  laws  differ  one  from 
another  somewhat  as  tbe  stars  do.  (We  think  tliey 
sboold  be  made  uniform  by  repealing  them  altogether.) 
These  ore  but  single  Instanoes  of  an  evil  which  Uie 
public  to  a  certain  extent  comprehend,  but  which  con- 
stantly embarassea  the  praotltdng  lawyer.  Most  of  the 
subjects  of  this  conflictiag  Itgl^tfon  are  exclustvoly 
under  State  Jurisdiction.  Iioft  to  themselves,  the  State 
L^islatures  will  not  remedy  tills  evU,  bat  will  rather  . 
inoresae  it.  The  only  way  in  whidi  It  can  be  met 
seems  to  be  by  the  united  action  of  the  bar  of  the 
whole  country.  If  a  convention  oould  be  held  iilmllBr 
in  some  respects  to  the  Qemian  one,  v^e  believe  that 
Its  suggestions  in  this  direction  would  not  only  be  lis- 
tened to  by  OUT  lawyers,  but  would  be  acted  upon. 
Such  a  convention  would  be  benefidal  in  other  ways, 
both  to  the  profeadon  and  the  public 


lEing  the  United  States  Judicial  Districts  of  New  York,  [  , 
and  creating  a  new  diatriot  to  be  caUed  tbe  Middle'  '^ 
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The  limits  of  the  Bouthem  District  are  ooDOned  to  (be 
dty  of  New  York  and  the  eonnti«B  of  IhitchMs, 
OraDge,  TJlater,  Fatuun,  Sullivan,  Bockland  and 
WeehLheater.  The  Northern  District  Is  vlrtnallf 
nbollBhed  b7  the  eBtabllBhment  of  a  Wertem  District, 
to  Include  the  ooantiee  of  C^nga,  CortUnd  and 
Broome,  and  all  the  ooanUeB  lying  west  of  them. 
Th6  present  officers  of  the  Northern  Districts  are  to 
be  transferred  to  the  Weotarn,  The  residue  of  the 
Slate  is  oonstitnted  a  new  Jaiisdictiou,  to  be  called 
Middle  District.  Terms  are  provided  to  be  held  in 
the  WcBlem  District  at  Anburn,  Roobeeter,  Canao- 
dslgoa,  Bn&lo  and  Elmiia,  In  the  Middle  District 
terms  are  provided  to  be  held  at  Alliauf ,  Syiacnae, 
Utica  and  Oswego,  and  at  Ogdensbiu^  and  Flattsburg 
In  alternate  jrears.  Seme  rea^Jiistment  of  districts  is 
cert^nly  neoMsnry,  and  we  presume  that  proposed  hy 
Jndge  Churchill  is  as  good  as  any  oonld  be.  It  is  cer- 
tainly a  great  Improvement  on  the  present  arrange- 
ment. TheNorthemDlBtriot  covers  too  broad  an  area, 
Inclndlug,  as  It  does,  the  entire  State  north  and  west 
of  Columbia  and  Greene  oounUes.  The  expenseato 
lltigauls  and  witnesses  are  made  needlessly  borden- 
somo  by  reason  of  the  groat  distance  many  of  them  are 
compelled  to  travel  to  attend  court.  The  proposed 
changes  will,  in  a  measure,  remedy  this  evil,  and  will 
bciliUte  the  dispatch  of  badness  by  adding  a  new 
Bistilot  Court. 

Cormption  In  offioe,  as  well  as  an  ignorant  per- 
formance of  duties,  sometimes  results  in  Ikr  greater 
'  injury  ttian  the  loss  of  cboraoter  which  necessarily 
happens  to  the  guilty  ofBoer.  We  wonder  if  members 
of  boards  of  supervisois  of  counties,  and  of  common 
cDuudls  of  oIUm,  ever  had  the  Idea  ootmr  to  them  that 
the  misappropriation  by  them  of  a  single  dollar  Inval- 
idates tlw  whole  aesoMment  which  inoludte  the  misap- 
propriated dollar.  Yet  such  Is  the  law  as  held  In 
numerous  dedalonB.  As  a  necessary  result,  every 
tax  tlUe  Is  void  which  Is  based  upon  such  Invalid 
assessment.  Oenerally,  by  statute,  the  onut  probamU 
is  npon  a  party  attaoklng  a  tax  title,  to  show  tite  fkcte 
which  constitute  the  Illegality.  But  persons  who  have 
taken  pains  to  look  behind  the  scenes  know  Uiat  in 
nearly  every  lax  levied  there  is  tiie  t^nt  which  cor- 
ropta  (he  whole  If  the  requisite  testimony  could  be 
Ibund  to  reveal  the  truth.  It  seems  to  have  become  a 
general  custom  with  oounty  boards  in  secret  seosion 
to  vote  themselves  extra  compensation,  and  to  secure 
success  In  their  operations  they  add  an  appropriation 
to  the  county  treasurer,  and  the  only  record  of  their 
misdeeds  isa"  contingent  account,"  the  itemsof  which 
are  never  exposed  to  the  pnbllo.  In  one  county  in 
this  State  we  are  informed  that  tiiere  hss  been  a  whole- 
sale Indictment  of  the  membersofthe  board  of  BUper- 
vlnars  fbr  taking  extra  compensation.  The  surest 
remedy,  however,  and  one  which  will  be  apt  to  astound 
speculators  In  lands  sold  for  the  non-payment  of  taxes, 
will  be  the  exposure  of  the  wrong  in  an  action  testing 
the  right  of  a  collector  to  collect  the  tax,  or  in  resist- 
ance lo  the  claimant  under  a  tax  sole. 

We  very  much  doubt  the  wisdom  of  Governor 
Hoffman's  recommendation  that  a  law  be  passed  "for- 
bidding the  gnmting  of  injunctions  or  Ute  appoiatment 


of  receivers  in  cases  affecting  monled  and  other  corpora- 
tions on.  ex  parte  appUcatians."  We  see  no  propriety 
In  maldng  distinottons  betweeit  corporations  and  indi- 
viduals so  br  as  relates  to  this  matter.  Iitfunctions 
are  frequently  sou^  in  matters  demanding  the 
Immediate  Interference  of  a  court,  and  where  the 
delay  incident  to  a  notic»«ould  defeat  the  remedy. 
Allhon^  under  the  present  law,  the  oourt  has  the 
undoubted  right  to  grant  the  order  on  an  ez  parte 
^pliostlon,  yet  in  cases  of  Importance  or  doubt,  It 
usually  providM  for  giving  the  deEandant  notke  by 
means  of  an  order  to  show  cause.  Such  has  been  Uie 
practice  for  a  half  century  or  more,  and  with  few 
exceptions,  has  worked  well.  That  a  1^  Judges 
have  departed  fhjm  this  rule,  and  have  used  Uie  dis- 
cretion vested  In  them  Id  an  arbitrary  and  unjust 
manner,  is  hardly  ground  for  changing  the  law.  If 
any  change  be  made,  it  should  extend  no  fhrther  than 
to  require  an  order  to  show  cause  on  granting  an 
ii^unctionez  parte.  So  far  aa  relates  to  reoelveis,  the 
neoeasity  for  a  change  of  law  is  even  less.  The  courts 
have  held  with  great  nnsnlmity,  that  a  receiver  should 
be  appointed  without  notioe  only  In  special  cases 
demanding  immediate  action.  In  such  cases  it  would 
certainly  be  a  hardship  to  compel  the  applicant  to  take 
the  risks  and  iqjnries  that  would  Sow  fhnn  delay.  • 

There  is  a  prevailing  opinion  among  members  of 
the  bar  and  the  bench,  as  also  In  the  laity,  that  a  poor 
prisoner  on  trial  for  crime  is  absolutely  entitled  to 
have  assigned  to  his  defense  coonsel,  whose  services 
-can  thus  be  required  without  compensation.  It  Is 
probable  that  the  provision  of  the  Constitution  of  the 
United  States  giving  to  a  person  accused  of  crime  the 
right  "to  have  the  assistance  of  oonnsel  for  his 
defense,"  was  Intended  merely  to  abrogate  the  old 
common  law  rule,  under  which  the  prisoner  must 
randuct  his  own  defense,  until,  in  later  times,  counsel 
might ."  speak  to  matters  of  law."  Such,  In  one  case 
at  Special  Term  of  the  New  York  Supreme  Ck>nrt,  has 
been  the  construction  given  to  the  above  ^use  of  the 
Constitntion.  While,  however,  it  is  but  right  that  a 
prisoner,  in  all  cases,  should  have  the  assistance  of 
counsel,  it  la  also  right  that  some  compensation  ehonld 
be  accorded  for  the  services  in  his  behalf.  This  might 
be  effected  If  in  each  county  there  should  be  ^pointed, 
with  a  moderate  salary,  some  officer  charged  with  the 
duty  of  rendering  such  services,  or  If  the  courts  at  the 
close  of  the  trial  might  make  an  order  for  the  pay- 
ment of  a  reasonable  counsel  fee  for  the  defense. 
There  are  objections  to  these  plans,  but,  it  seems  to  us, 
not  more  weighty  than  to  the  present  system.  Some 
plan  can  certainly  bedevisedtopecunlarily  reward  the 
assigned  counsel,  especially  where  his  services  are 
neceesarlly  great,  and  his  labors  arduous. 

It  Is  a  ringular  Ikot  ttiat,  while  during  the  first  thirty 
years  of  this  century  there  were  three  revisions  of  the 
statutes  of  this  State,  during  the  forty  subeequent  years 
We  have  had  none.  Yet  in  this  latter  period  there  have . 
been  more  important  and  sweeping  alterations  In  our 
dvil  policy  than  during  the  whole  former  period  of  our 
history.  TbeCourtofChanoeryhasbeenatx>llBhed,the 
whole  judicial  system  has  been  remodeled,  a  new  sys- 
tem of  piacUoe  has  been  adopted,  radical  changes  In 


THE  AlBAUT  LAW  JOUBNAL. 


nuttera  of  tb«  gmvoU  Importanoe  b>Te  b«en  efEaotad 
by  the  ConalitutloQ  of  1646,  and  man^  acts  have  been 
paBMdkfFeottugtheprovlBionBbf previoiulaw*.  These 
(dianges,  so  numerous  and  important,  and  the  multi- 
plication of  laws  extending  through  at  least  flftj  vol- 
omea,  together  with  the  careleM  manner  in  whiob  tbe 
present  Revised  Statutes  Itave  been  amwided,  create 
great  dlfflouUj'  and  unoertatnty  In  ascertt^ning  the 
exact  state  of  tbe  law.  There  never  was  a  time  when 
a  revision  was  bo  neoesaary,  and  wa  hope  the  Legisla- 
ture will  aot  upon  the  sng^iestion  of  Governor  Hoff- 
mau,  and  pass  an  aot  providing  for  the  porfioee. 

In  order  ta  make  of  praotloal  value  the  provision 
in  the  new  Jndlclarj  article  increasing  the  JntlEdicUon 
of  the  County  Courts,  the  Leglsl&ture  sbonld  increase 
the  costs  In  those  courts  to  an  amount  equal  to  that 
allowed  In  the  Supreme  ConrL  At  present  It  is 
optional  with  one  attorney  having  a  cUtXtn  under  11000 
to  bring  his  action  in  either  court,  and  be  will  be  very 
lUcely  to  select  the  oonrt  giving  the  largest  coats. 

It  is  questionable  whether  a.  trial  by  Jury  la  the  best 
method  of  determining  controvorslea  between  private 
persons.  It  is  certtdnly  as  tedious  and  as  expensive 
a  way  as  conid  be  devised.  And  it  does  not  have  the 
merit  umally  ol^med  for  It,  of  being  ImpartloL  A 
body  of  men  gathered  promlaononsly  troia  all  rJasBes 
and  serving  oftentimea  nnwllllnglf ,  certainly  <!snnot 
be  depended  upon  to  give  as  nnblosed  and  correct  a 
decision  upon  matters  of  fitct  as  a  person  who  has 
made  the  practical  application  of  Justice  his  study  ftir 
yaajB.  And  In  cases  of  a  certain  (duuacter,  the  decis- 
ions of  Juries  are  uniformly  and  notoriously  unjust. 
Another  evil  Is  that  there  is  nsoaliy  no  appeal  from 
tho  finding  of  a  Jury,  and  when  one  Is  allowed  and  Is 
Buooeoful,  it  only  operates  to  send  the  case  before 
another  and  perhaps  a  worse  Jury.  The  feeling  of  the 
profession,  as  well  as  litigants,  in  this  matter.  Is  shown 
by  the  large  number  of  causes  referred,  at  every  term 
of  court.  Many  of  tliese.  It  is  true,  involve  the  exam- 
ination of  scconnte,  and  must  be  referred,  but  In  a 
mt^Jority  of  instanoea  the  delay  and  uncertain^  at- 
tending a  Jury  trial,  is  the  controlling  reason.  In  Sust, 
a  Jury  trial  la  seldom  pressed  unless  one  of  tbe  parties 
hopes  to  obtain  some  advantage  from  the  prci]ndioo 
known  to  exist  In  the  Jnry  box  against  cert^n  soitors. 

Judge  Smith  having  rendered  a  deddon.  In  the  ease 
of  the  People  v.  The  Sutquehanna  Itailroad  Com- 
pany, adverse  to  the  legality  of  the  election  of  the 
directors  popularly  known  as  "the  Fisk  directors," 
the  latter  have  given  notice  that  they  will  move,  at  a 
Special  Term  of  the  Supreme  Court  to  be  held  at  Al- 
bion, In  the  county  of  Orleans,  oo  the  third  Monday 
of  Jaaaar7, 18T0,  to  set  aside  all  proceedings  upon  the 
Judgment  of  Judge  Smith,  and  to  require  Robert  L. 
Banks,  the  reoeivet,  to  cetake  possession  of  the  prop- 
erty. The  chief  grounds  for  the  motion  are  that  the 
Judgment  la  not  a  final  determinaUon  of  the  rights  of 
,  the  parties  In  the  action,  was  entered  without  due  no- 
tice to  any  of  the  parties  adversely  interested,  and  that 
It  fails  to  determine  the  validity  of  the  0,600  shores  of 
stock  Bubsoribed  by  Ramsey  and  others  In  August, 
1868,  as  also  wlio  were  the  stookholdera  entitled  to  vote 
~*  '^e  election  of  September  last,  and  the  validly  of 


the  ooDtract  made  with  Oroesbeck  A  Co.  for  2,400 
shares  of  stock.  Tlie  affidavits  are  numerous  and 
lei^lliy.  Among  them  1b  one  from  Jolin  H.  Martin- 
dale,  who  diorges  that  the  actlbn  of  Judge  Smith  In 
refusing,  notwithstanding  his  promise  to  the  contrary, 
to  afford  ttie  ottomeyB  of  the  Chnndi  directors  an  op- 
portunity to  be  heanJ  on  settling  the  tikcta,  and  his  ao- 
toal  settlement  of  the  bets  with  the  aid  of  Mr.  Moak. 
one  of  the  counsel  of  Uiettams^  directors,  pt^udloed 
the  parties  represented  by  him  In  the  same  degree  aa 
thou^  such  action  bad  been  prompted  by  a  desire  to 
deceive  and  mislead.  There  are  also  affidavits  t«etify- 
Ing  to  the  srarice  of  orden,  staying  proceedings  under 
the  Judgment,  issued  by  a  Justice  of  the  Supreme 
Court. 

Two  bQlB  of  considerable  Importanoe  were  intro- 
dnoed  hi  the  State  Senate  on  ttae  Oth  InsL  The  first 
provides  for  the  election  of  Judges  of  the  Court  of 
Appeals,  end  also  of  the  New  York  Court  of  Common 
Pleas,  In  pumuanoe  of  the  new  Judiciary  article.  Its 
provision  Is  In  substance  as  follows :  A  Chief  Jndge 
and  six  Associate  Jqdgee  of  the  'Court  of  Appeals 
shall  be  chosen  by  the  electoni  of  the  State  on  the  third 
Tnesd^of  Maynext,  pursuant  to  tbeamendedjudl- 
clary  article.  At  same  election  there  shall  be  chosen 
by  the  electors  of  New  Tork  county,  three  additional 
Judges  of  the  Court  of  Common  Pleas— the  latter 
Judges  to  enter  on  du^  next  July,  Tho  other  bill 
provides  Ibr  abrogating  the  existing  General  Term  of 
the  Supreme  Conrt  alter  May  1,  and  the  tranfer  of  all 
oauaes  to  the  new  Oeneral  Term,  to  be  <HganiEed  ao- 
conllng  to  the  seventh  section  of  the  new  article  of  the 
Constitution.  The  oonnties  of  New  York,  Kings, 
Queens,  Suffolk,  Richmond  and  Westchester,  shall 
constitute  the  First  Department;  Dutchess,  Putnam, 
Rockland,  Orange.  THBl^r,  Greene,  Colnmbla,  Sullivan, 
Albany,  Rensselaer,  Schenectady,  Delaware,  Scoharle, 
Otsego,  Montgomery,  Herkimer,  Fulton,  Hamilton, 
Saratoga,  Washington,  Warren,  Essex,  Clinton, 
Franklin,  St.  Lawrence,  Lewis  and  Oneida,  the  sec- 
ond ;  Jeffbrson,  Oswego,  Madison,  Chenango,  Broome, 
Cortland,  Onondaga,  Cayuga,  Tompkins,  Tioga,  Ch*. 
mnng,  Schuyler,  Seneca,  Wayne,  Ontario,  Steuben, 
Yates,  LlvlngBton,  Monroe,  Alle^bany,  Orleans,  Oat- 
tarauguB,  Genesee,  Wyoming,  Nlagaia,  Brio  and  Chau- 
tauqua, the  third.  Prior  to  Hay  I  there  shall  be  estab- 
lished in  each  department  a  branch  of  the  Supreme 
Court,  to  be  composed  of  a  Presiding  Justice  and  two 
Associate  Justices;  and  the  first  designation  for  such 
JubUmb  shall  be  made  by  the  Oovemor.ffami  the 
wtioie  benoh  of  JnaUcea  of  the  Supreme  Court. 


OCCASIONAL  1J0TB9, 
Hie  annual  delay  In  printing  the  Session  Laws  is  a 
source  of  serious  annoyance  and  inconvenience  to  the 
profeealon.  The  law  provides  for  their  speedy  publi- 
cation, but  for  several  years  past,  nearly  or  quite  six 
montlis  have  elapsed  after  the  adjournment  of  the 
L^UIature,  before  the  Iawb  have  boon  i^ven  to  the 
public  The  result  has  been  that  for  the  better  por- 
tion of  the  year  the  lawyer  is  at  a  loss  to  know  pre- 
cisely what  the  law  is  on  any  sut!)eat  Uable  to  l^tsla- 
tive  change.    A  case  recently  luppened  within  out 
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own  knowledge  where  an  attorney  oommenced  pro- 
ceedings-under  tha  Meohanlca'  Lien  Law  aa  it  sxlsted 
prior  to  the  amendment  of  1S69.  On  the  pnbltcatlon 
of  the  8«Mion  L*wa  of  that  ;ear,  he  discovered  that 
hie  proceedings  were  void,  utd  the  time  having  ex* 
plred  within  which  to  file  a  lien,  lost  his  claim. 
Nomerona  Inatanoee  of  this  kind  occur  every  yUa. 
To  obviate  this  difflcultj  wc  shall  publish  In  the  pi^tee 
of  the  Law  Jouiutai.  all  laws  of  a  general  nature, 
directly  afler  tholr 


The  reoepUon  with  which  the  first  nninber  of  the 
Law  Jodkhal  met  was  flattering  beyond  our  expecta- 
tions, and  confirms  us  In  the  opinion,  with  which  we 
began,  that  a  pabllcstion  of  the  kind  was  needed. 
We  shall  BjMre  no  p^iu  to  continae  to  deserve  the 
same  &vor.  We  design  to  devote  especial  attention 
to  the  dlgertlhg  of  dedalons,  and  have  made  such 
umngements  as  wttl  enable  us  to  give  the  earliest 
possible  notice  of  the  dedsious  of  the  Courts  of  every 
State  in  the  Union.  Beddee  giving  an  abstract  of  the 
Court  of  Appeals  cases,  we  shall  hereafter  give  a  digest 
-Of  all  the  dedsionsofdie  several  general  terms  of  Ihla 
Slate,  directly  after  they  are  pionotuioed. 

The  aeries  of  arUdee  on  "  Law  and  Lawyers  In 
Iilteratore,"  b^^un  In  the  flist  number  of  the  Law 
Joubnaij,  will  be  oonUnned  fbr  several  Qumtiers  and 
until  the  Butfject  has  lieen  exhausted.  ITiey  are 
written  In  a  style  that  cannot  fUl  to  interest  and 
^ease.  We  would  state  that  these  artlclee  are  secnred 
by  oopyright,  and  will  be  published  In  book  form 
after  their  appearance  In  the  Joukhai_ 
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Special  Plees,  and  an  Appendix  of  SpecLl 


vm. 


nils  book,  thrmgli  mainly  based  upon  the  UllDoU  Uw, 
Is,  uflvertbelen,  adapted  to,  and  will  be  of  use  in  otbsr 
Stales.  The  criminal  lawn  of  the  vartonii  Blales  have  un- 
dergone Ikr  leas  change  than  the  olvll;  and,  having  a 
aommon  origin,  ate  more  nntfOrm,  so  that  a  work  of  this 
etiaraoter  may'  t>e  sncoeaftilly  used 
Oeoisla."  PrecadeutsoflndlatmentalbreverylDdlctable 
oObnae  known  to  the  law  are  given,  In  connection  wltt 
brief  reference  to  the  decisions  relating  to  each  tOct 
Statement  neoessiUT  to  be  set  tOrth  or  made  In.  the  Indict- 
ment. Besides  these  are  a  large  nomber  of  special  Indlct- 
inente  and  pleas  of  detandaute,  valuable,  but  not  else- 
where readily  aooeaalble.  The  author  has  not  conflued 
himself  to  the  doolBloni  of  the  oourta  of  DUnols,  but  bar 
drawn  largely  from  the  decisions  of  other  States,  as  well 
as  Team  those  of  England.  Acompllatlon 
cedents  of  IndlgtmenU  was  a  desideratum,  and, 
le  work  before  us. 


,.„ _. orneys  and  Counselors  Prac- 
ticing therein;  and  alKO  for  the  Deputies  of  the  United 
States  Marshals,  and  other  oOlcers  of  the  Untied  States. 
With  practical  Forma  and  an  AppendU.    By  James 
Andrew  Murray.    Albany:  Weed, Parsons  ACo.    ISW. 
Mr.  Hurray  has  done  good  servloe  to  the  proftsslon  and 
to  the  ollleera  of  the  United  States  courts,  in  the  prepara- 
tion of  this  little  book.    It  la  thoroughly  practical,  well 
arranged,  and  sufficiently  full  to  be  a  guide  In  all  matters 
to  which  It  relalea.   Hie  great  beaoty  or  the  book  Is  Its 
attention  to  details ;  tbcae  little,  though  weighty,  matters 


of  praotlce  that  are  so  apt  to  eaospe  the  attrition ;  the 
when,  and  where,  and  how  a  thl^g  Is  to  be  done.  Theee 
mnttersare  staled  In  plain  and  concise  terms,  so  thai  one 
t  compelled  to  go  through  a  dozen  pages  to  obtain  the 
Information  sought,  and  are  Bupi>orted  by  copious  refer- 
ence to  decisions.  The  Appendix  of  Forms  Is  nnusnally 
full  and  minute ;  and,  so  tar  as  we  hSTS  been  able  to  ex- 
omlne,  accurate.  In  short,  the  lawyer  practicing  In  the 
United  Slates  oouita  will  here  nnd  a  great  many  things 
that  he  ought  to  know,  and  which  he  will  find  nowhere 
else,  except  flrom  experience— a  teaolur  wttieb.  In  such 
matters,  Is  not  always  the  beat. 


COtTBT  OF  APPEALS  ABSTRACT. 

Edtcard  P.  teller  tt  aL,  iie^.,T.  Jame*  S.  OOntetaL, 

£xecutorg,  Apps.    Not  reported. 

The  testator  of  the  defendants  received  a  draft  IVom 
the  Oenesee  Railroad  Company,  with  the  andereland- 
li^  that  he  was  to  apply  the  proceeds  to  the  payment 
of  a  note  made  by  the  plalntlflb  for  the  accommoda- 
tion of  the  company.  After  the  collection  of  thedraft. 
It  was  levied  on  by  the  sheriff;  on  an  executJon  agtdnst 
the  company,  but  no  receipt  taken  IVom  the  sberifiT. 

The  court  held  that  this  waa  a  tmst  operating  for 
the  benefit  of  the  pl^ntlfl^,  and  that  Uie  fUnd  was 
neither  subject  to  levy  on  an  execution  against  the 
company,  nor  could  the  teatator  pay  the  money  to  the 
shetiCf  on  any  exeonUon  under  the  section  of  the 
Code  allowing  a  debtor  to  make  payment  to  an  execu^ 
tion  creditor. 

The  following  is  the  snbstasce  of  the  opinion : 

The  money  sought  to  be  recovered  came  to  the 
hands  of  the  defendant's  testator  In  tn^  for  the 
benefit  of  the  plaintiff.  Accepting  the  trust  waa 
equivalent  to  an  express  promise  to  the  benefldary  to 
pay  the  money  as  directed  when  received.  ( Wetlin  v.  • 
Barker,  12  J.  R.  276.) 

After  accepting  the  trust  and  receiving  the  money, 
the  trustee  could  not  evade  the  obligations  of  the 
trust,  nor  escape  lis  responslbllitlea,  short  of  perform- 
ance or  release  by  the  beneflcariee.  He  most  ascer- 
tain, bef(>re  he  ports  with  the  tmst-flmd,  who  ate  the 
parties  legally  entitled  to  It.  If,  through  any  misap- 
prehension on  his  part,  the  trust  property  Is  diverted 
Into  another  channel,  he  will  be  responsible  to  the 
party  to  whom  It  belongs.  But  the  proceeds  of  s^d 
draft  were  not  liable  to  levy  and  sale  on  execuUoii, 
It  was  not  the  property  of  the  execution  debtor ;  It 
bad  never  come  to  his  hands ;  there  was  no  pretense 
that  the  bills  levied  upon  by  the  sheriff  were  the 
Identical  tillis  received  for  the  draft.  Even  if  the  sum 
had  I>een  passed  to  the  credit  of  the  company,  It  then 
became  a  debt  against  the  testator,  and  not  liable  to 
Invy  and  sale  ou  Execution.  (Dubois  v.  Du&off,  6  Cow, 
4M.) 

Nor  can  the  payment  be  snstt^ned  by  section  2BS  of 
tbe  Code,  enthorizing  any  person  indebted  to  a  Judg- 
ment debtor  to  pay  to  the  plaintiff  the  amount  of  sold 
debt.  It  was  not  a  debt  due  tbe  company  from  the 
testator,  and  hence,  the  testator  did  not  occupy  the 
relation  specified  by  the  Code.* 

John  A.  Canter,  Plff.  in  Error,  v.  The  People,  etc, 

DeftM.  in  Srror,    To  appear  In  88  How. 

Where  a  detbndaat  on  the  trial  of  an  Indictinont 

against  him  for  a  criminal  cliarge  is  acquitted  on  the 

ground  of  a  t>arian««  lietween  the  indictment  and  the 
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prooll  aucb  BoqaiMal  fomiB  no  bnr  to  the  trisl  nf  a 
eecondiiKiiatmentagaiiiBthimfortbesamooffense.  To 
BUBlainthepIeaofaformoracqaitUil  it  must  appear  tbat 
tho  party  wbb  "pnt  in  jmpardy  "  by  Ihe  formal  trial. 
Thus,  if  the  Indiotment  upon  which  be  has  already 
been  tried  was  so  delective  that  no  Judgment  oonld 
have  been  given  npoo  It,  It  wonld  not  »t  aomnum  law 
oonBtitut«  a  bar.  (Cases  cited.  People  v.  Barrett,  1 
Jobna.  06;  1  Russell  on  Cr.  836;  Burnt  t.  People,  1 
Parker  Cr.  Rep.  182.)  The  Revised  Statutes  provide 
that  an  acquittal  on  the  ground  of  variance  between 
the  Indictment  and  tho  proof  shall  not  b»x  a  aubse- 
qaent  trial  and  conviction  for  the  same  oCTense.  2  R. 
S.  725, 1  24,  Edmonds-  Ed. 

Lee  V.  Deeker.  To  appear  In  6  Abb. 
Upon  a  contract  which  liquidates  the  amount  of  a 
debt  and  provides  that  the  payments  are  to  be  arranged 
alter  the  oonsummation  of  another  contract  to  be  made 
by  the  debtor  with  a  third  person,  the  creditor  may 
maintain  an  action  for  an  Immediate  payment  although 
no  such  oUier  contract  has  been  made,  If  it  appeals 
Uiat  the  defendant,  on  being  reqneated  to  pay  the 
amount  due,  cr  to  make  some  arrangement  In  refer- 
ence to  the  debt,  absolutely  reflised  to  do  anything 
about  IL  (Case  cited,  ^annaT.Milto,  21  Wend.  90-92.} 


38  How. 

On  the  24tb  of  March,  1864,  at  a  town  meeting  held 
in  the  town  of  Westford,  a  nsolution  was  passed 
"That  there  be  pi^d  the  sum  of  |300  to  CAch  man 
drafted  and  not  exempted,  and  the  same  be  rsUod  by 
a  tax  upon  the  taxable  property  of  the  town."  The 
relator  was  subsequently  drafted  nndor  thacallof  the 
President,  of  Sept.,  1883;  ho  paid  9300  ss  oommn- 
tation  under  the  act  of  Congress,  and  was  discharged 
from  further  liability  under  tbat  draft. 

In  1805  Ihe  Legislature  legalised  the  acts  of  all 
l^ally  convened  town  meetings  In  the  several  towns 
In  the  counties  of  Herkimer  and  Otsego,  relating  to 
the  payment  of  bounties  to  volunteers,  eubeUtutes, 
draCled  men,  Ac  In  1S6T,  the  relator  presented  to  tlie 
Board  of  Town  Auditors  his  claim  for  the  sum  of  $300 
as  provided  by  the  resolution.  The  board  refused  to 
allow  the  some ;  a  peremptory  mandamus  requiring 
the  defendants  to  audit  and  allow  the  claim  was 
granted  at  Special  Term  and  approved  at  Qeneral 
Term  (53  Barb.  56S).  An  appeal  being  taken  to  this 
Court,  It  was  held  that  the  relator  was  within  the  pro- 
vision of  the  resolution  and  was  entitled  to  the  sum 
of  t300  therein  provided,  and  affirmed  the  decision  of 
the  Conrt  below. 

Slocam  V.  Freeman.    To  appear  In  6  Abb. 

The  plidnUff  had  recovered  Judgment  against  the 
defendant,  and  had  afterward  agreed  to  compromise 
and  settle  the  Judgment  for  a  less  snm,  to  be  secured 
by  the  noteof  the  defendant,  payable  at  a  certain  Ume, 
with  interest  To  carry  ont  said  agreement,  plaintiff 
executed  asatJsfiwtlon-pieoeofUte  Judgment,  and  de- 
livered it  to  a  third  party,  to  be  dHlvered  to  the  de- 
fendant on  receipt  of  the  s^d  note.  The  third  par^ 
delivered  thesatis&ction-plece  to  the  defendant,  on  re- 
ceipt from  him  of  a  not«,  which  he  supposed  to  be 
In  conformity  to  the  agreement.  The  nole  wan 
drawn  without  interest,  and  as  soon  ag  the  plaintiff 


discovered  this,  he  returned  the  nole  to  the  defendant 
for  correction,  who  refused  to  oorrect  it  or  to  retnm 
the  satisbction-ploce.  The  action  was  to  cancel  the' 
satisfaatlon  and  mtore  the  Judgment,  Seld,  that  the 
plaintiff  was  entitled  to  have  the  satlsfhctlon-pleoe 
canceled,  and  the  lien  of  said  Jndgment  restored,  ex- 
cept as  to  ftonajUepurohssers  or  incumbrancers  slnoa 
said  Judgment  was  canceled  of  record. 

Itarkhtan  v.  Jattdon.    Kot  Reported. 

The  action  was  brought  by  Markhom  against  the 
Joodona,  brokers,  who  had  bougbtstock  fer  him  upon 
margin.  The  stock  fell  until  the  maigin  was  ax- 
haosted.  The  brokers  notified  Markhom  that  if  he 
did  not  make  his  margin  good  they  would  sell  him 
out  He  did  not  make  it  good,  and  they  sold  ths 
Stock  and  brought  him  in  debt.  They  did  not  ^ve 
Maikham  any  noUoe  of  the  time  and  place  of  the  sale 
of  the  stook.  The  stock  afterward  rose,  and  Mark- 
ham  sued  the  Jandons  for  wrongfully  selling  hi* 
stook,  and  reoovored  at  the  trial  before  Judge  Foster. 
Tho  defendant  appealed,  and  the  Supreme  Conrt  re- 
versed the  Judgment,  the  conrt  holding  that  the 
brokers  could  sell  without  notice  when  the  margin 
was  exhausted.  The  plaintiff  then  appealed  to  the 
Court  of  Appeals.    The  Court  held,— 

First.— Tbat  y/boa  a  broker  bnys  stock  feraeua- 
lomer  and  agrees  to  pay  for  it  and  carry  it,  on  receiv- 
ing a  deposit  of  a  margin  of  money  or  stock,  he  holds 
the  stock  so  purchased  as  a  pledge  for  the  repayment 
of  the  money  he  has  advanced,  and  cannot  sell  it  even 
if  the  value  of  the  stock  fUls  so  as  to  exhaust  the 
mat^n,  without  giving  notice  of  the  time  end  place 
of  the  Bale. 

Second. — That  evidence  of  the  custom  of  brokers 
cannot  be  reoeived  to  change  these  rights  and  relaUona 
of  the  parties  to  such  transartion. 

ITiird. — That  the  broker  who  sells  out  his  custom- 
er's stock  after  bis  margin  is  gone,  hot  without  giving 
Mm  notice  of  the  time  and  place  of  the  sale.  Is  liable 
to  the  customer  for  the  highest  prtoe  of  the  stook 
down  to  the  time  of  the  trial,  ihe  customer  being  the 
owner  of  the  stook,  and  the  act  of  the  broker  a  wrong- 
ful convei^oD. 


LEGAL  NEWa 
Ohio  courta  divorced  1,003  oouplea  last  year, 
Tliere  are  two  ladles  studying  law  at  the  St  Louis 

Law  School;  ouearealdentofBt.Lonia,and  the  other 

of  Massacbusetls. 

Judge  Alphonso  Taft,  of  Cincinnati,  gave  Tale  Col- 
■lege  a  Christmas  present  of  11,000,  to  be  used  in  any 
way  President  Wooisey  might  direct 

The  Abbott  Brothers,  of  New  York,  are  engaged 
upon  a  digest  of  tho  laws  of  Indiana,  which  is  shortly 
to  be  published  by  Messrs.  Callsghon  A  Oockroft,  of 
Chicago. 

Hon.  Lewie  B.  Woodruff,  the  newly  appointed 
United  States  Circuit  Judge,  wiU  hold  the  f^rcuit  Ccurt 
in  Albany  on  the  ISth  Inst,  to  dispose  of  the  business 
on  the  calendars. 

The  Philadelphia  Legal  Gazette  says  that  Calltuihan    , 
ACockroft,  the  enterprising  Chicago  law  publlsBcrs,      f> 
have  offered  the  MarrlBsonH,  of  Woahington,  lawlx>ok-  ^ '  ^ 
sellers,  tlO.OOO  for  a  large  coUection  ef  legal  aneodo<t« 
and  fiioetlte,  collected  by  tiiem  during  th^  long  Intw- 
oourse  with  the  members  of  the  bar. 


THE  AiBAITY  LAW  JOtlENAI/. 


The  Hon.  John  Oloey,  Conuty  JndKe  of  Greene 
oonn^,  died  on  Thursday  night,  SOth  utt.    He  was  a 

etimuieat  lawyer  and  a  nepfaaw  of  the  Hon.  J.  Oln^, 
te  Coatroilet  of  Connecticut. 

Governor  Palmer  declined  to  oommiaslon  Mrs.  Myra 
Bradwell,  of  CMcago,  a  Notary  Public,  for  the  reason 
that  an  omclal  bond  would  be  necessary,  and  being  a 
married  woman,  she  Is  legally  incapable  of  giving 
the  bond  required. 

Hotk  Theophilus  Parsons  has  declined  to  withdraw 
bis  reslgnaCion  as  Proftseor  in  the  Harvard  Law 
School,  saying  that  he  has  held  the  office  more  than 
twenty  years,  and  that,  even  if  he  might  hope  bis  ear- 
Tices  would  oontinao  to  be  welcome  for  a  short  time 
longer,  It  oonld  only  be  for  a  short  time. 

Cbter  Justice  Dillon  rendered  hla  last  opinion  in  the 
Iowa  Supreme  Court  on  the  Slat  ult,  and  retired  from 
tbo  Slate  Beach  to  accept  his  appointment  to  a  seat  In 
the  United  States  Court.  Hohas  served  twelve  years, 
six  as  District  Judge,  and  six  years  as  Supreme 
Judge,  and  was  re-elected  last  ialL 

Albert  R.  Hatch,  a  lawyer  of  FortsmonUi,  N.  H.,  has 
insUtuted  a  suit  for  libel  against  Stephen  B.  Seammon 
Ibr  publlsbing  an  advertisement  cliarging  that  several 
notes  collected  of  him  by  complainant  were  forged" 


admtssinn,  is  the  Mlowlng:  On  the  admission  to  the 
United  Stiites  Conrtfl  of  James  Rock  (colored),  of  Bos- 
ton, the  entry  In  tbo  docket Ib  as  follows:  "Atttiisterm, 
on  motion  of  the  Hon.  Charles  Samner,  of  Masaachu- 
eetts,  James  Bock,  Esquire,  an  Ameri<xa  gentleman 
of  AMcan  descent,  was  called  to  the  degree  of  sergsanC 
hero,  and  gave  rings  with  the  motto  "ific  Niger  aL" 
■  The  Ttoy  Daily  Ptms  says  that  Hon.  Jaoob  Harden- 
horgb.  State  Senator  tVom  the  Fourteenth  District,  baa 
dr^wn  up  a  bill  settlBg  fbrth  apecifioally  the  provis- 
ions of  the  Judiciary  article,  and  pointing  ont  tfie  way 
In  which  they  should  be  carried  ont.  This  bill  Sena- 
tor Hardenbargh  will  Introduce  into  the  Senate,  and 
it  will  probably  pass.  The  Prest  adds :  "  It  Is  proper 
that  these  recommendations  should  come  from  Mr. 
Hardenbargh,  inasmuch  as  he  was  the  Ikther  of  the 
article  In  the  ConvenUon,  and  It  was  owing  to  his  ad- 
vooaoy  of  It  that  It  passed  that  body." 

It  has  been  discovered,  from  the  experiences  of  the 
United  States  Supreme  Court  Judges,  that  the  Judlc- 


exampfe,  furnishes  very  llttie  business,  as  at  present 
organized,  while  others  supply  more  than  can  t>edone. 
The  Southern  Circuit,  in  oonsequence  of  the  large 
amonnt  of  business  arising  out  of  the  war,  brings 
fbrward  more  business  than  any  two  other  circuits. 
In  view  of  these  fiicts,  a  prominent  member  of 
the  Judiciary  Committee  of  the  Hoose  will  pre- 
sent a  bill  proposing  a  re-assignment  of  States  In  the 
olronits,  as  lolloivs:  First  Circuit,  Massncbu setts, 
Rhode  Island,  New  H&mpabire,  Vermont,  and  Maine ; 
second.  New  York,  Connecticut,  and  New  Jersey; 
tbird,  Fenn^lvania,  Delaware,  Maryland,  Virginia, 
Uid  North  Carolina;  fburth,  Arkansas,  Mississippi, 
Iioulsiana,  and  Texas:  fifth.  South  Carolina,  Qeowa, 
Florida,  Alabama,  and  Tennessee;  sixth,  Ohio,  Micni- 
g)ui,'Weat  Virginia,  and  Eentncky;  seventh,  U)diana, 
Illinois,  and  Wisconsin;  eighth,  Minnesota,  Iowa, 
Nebraska,  Kansas  and  Missouri ;  ninth,  CalUbmla, 
Or^on  and  Nevada. 


January  17  ~  Circuit  and  Oytr  and  Tam^ner,  at 
Ballslon  Sp«,  Saratoga  county,  by  Justice  Potter;  Os- 
wego, Justice  not  assigned ;  Orleans,  by  JusUce  Tal- 
ODtt. 

January  18 — Cireait  and  Oyer  and  T^mfner,  at 
Flattahorgb,  Clinton  coun^,  by  Justice  James, 


The  Editob  of  thk  Chicaoo  Leoax.  Nbwb.— A 
correspondent  of  the  New  York  World  gives  tbs 
fbllowing  gossipy  description  of  Mrs.  Myra  Bradwell, 
editor  of  the  Chicago  Legal  Newt : 

"  I  went  to  the  office  of  Myra  Bradwell—' Out  Myra,' 
the  lawyers  oall  her.  She  Is  the  much-esteemed  win 
of  Judge  Br«dwell,  and  the  editor  of  the  Legal  New; 
I  found  her  after  going  heavenward  some  number  of 
Sights  In  the  cosiest  nest  immsglnable—pret^,  bright 
room  papered  with  vines  and  roses,  a  Brussels  carpet 
on  the  floor,  a  rosewood  desk  of  dainty  dimensions,  a 
tete-a-tete  sofa,  an  easy  chair,  a  bird  in  Its  cage,  and 
^1  the  attributes  of  true  womanhood  about  her.  tjbs 
is  brigbtand  pretty  and  piquant;  kisses  yoaaffeotion- 
^iy— if  you  ar6  a  woman,  of  oourse— and  does  not 
talk  strong-minded  a  bit.  'I  need  not  be  a  ghoul  If  I 
am  for  woman's  rights,'  she  says  pleasantly.  She  Is 
of  medium  size,  with  huge  dark  curls,  hazel  eyes, 
mobile  mouth,  and  an  arcb  look  that  is  very  winning, 
and  is  probably  twenty-eigfat  years  old.  In  this  office 
hung  a  mirror — not  a  bit  of  quicksilver  ten  inches 
square  to  see  a  pair  of  whiskers  In,  but  a  good-sizable 
gut-edge  glass.  An  interior  apartment  held  tlie 
Judge's  books  and  papers,  and  was  used  as  his  study. 
Mra.  Bradwell  has  passed  examination.and  is  admitted 
to  the  bar  to  practice  law.  Judge  Hammond,  the 
Principal  of  the  Iowa  State  Law  University,  wrote 
her  a  very  pretty  letter,  In  which  he  compliments  ber 
ft.r  doing  more  for  woman  than  any  of  ber  co-laborers. 
Her  paper  is  of  great  use  to  lawyers,  on.  account  of  the 
reported  decisions  of  the  Supreme  Court,  which  It 
gets  in  advance  of  the  reports.*' 

The  statement  that  Mrs.  Bradwell  has  been  admitted 
to  the  bar  is  slightly  Inaccurate.  She  has  passed  an 
examination,  and  filed  her  appUctttton,  bat  the  court 
has  not  yet  rendered  a  dedston  In  the  matter. 


Bab  Wit.— The  New  Haven  Begitfer  says ;  "A  pun- 
gent little  incident  oocurred  In  an  argument  before  tbe 
Supreme  Conrt,  on  Friday  last,  between  Messrs.  H. 
B.  Harrison  and  T.  E.  Doolittle,  Bsqa,,  oounsel  In  the 
matter  of  the  Derby  Railroad  injunirtion.  Mr.  Harri- 
son was  contending  that,  inasmuch  as  the  Legislature 
did,  only  six  days  before  the  expiration  of  the  charter, 
execute  important  legislation  in  relftence  to  the  com- 
pletion of  the  Derby  Railroad,  It  was  ridiculous  to 
argue  that  its  charter  oould  be  forfeited  by  the  old 
terms  of  non-completion  at  a  certain  period,  or  tliat 
the  L^Hlature  could  possibly  expect  the  railroad  to 
be  oompieted  in  six  days.  At  this  point  Mr.  Doolittie 
(who  was  midcing  a  sharp  fight  on  the  other  side)  sug- 
gested that  'possibly  brother  Harrison  bad  read  of  a 
littie  incident  in  Sacred  history,  in  whiob  a  work  of 
nearly  tbo  size  and  Importance  of  the  Derby  Railroad 
was  completed  in  six  days?  He  referred  to  the  crea- 
tion of  the  world.'  (Responded  Mr.  Harrison),  'Ah, 
yes  1  tiiat  is  very  true ;  but  brother  Doolittle  omits  to 
mention  a  very  important  tict  in  that  connection.  Be 
should  remember  that  during  the  creation  Satan  was 
not  hanging  around  with  his  pockets  full  of  remon- 
strances ana  injunctions,  impeding  and  obstructing 
the  work.' " 


DIGEST  OF  AMERICAN  DECISIONS. 
[To  appear  in  the  following  Stats  Beports ;  S3  Wis. ;  5> 
Penn.;  SB  Maine;  tS  N.  H.;  also,  unreported  New  York 
8tat«  declalons.   Cases  marked  N.  B.  are  not  reported.] 

Where  C.  has  obtained  andooUecledaJndfinentasaliist 
X.  tor  damasM  tor  the  taking  and  ooDVarslon  of  property 
alleged  to  belODB  to  O.,  D.  cannot  compel  O.  to  pay  over 
the  amount  to  htm,  on  the  gTonnd  that  the  property,  In 
fOot,  belongs  to  him.    Dent  v.  CUttAouKn,  3S  Wis. 


Of  pleaMng.— Am  amendment  should  not  be  allowed 
either  at  or  b^fim  trial,  which  entirely  duDEes  the  causa 
of  action  sued  upon.   jStnwiu  v.  Srcokt,  H  Wis, 


THE  ALBANY  LAW  JOUBNAL. 


I,  Len^tHit  prrteiitmtnt.—  Vben  »  ilfTit  Stttt  on  New 
Tork,  iDdaned  to  plMntUT  In  thla  State,  ma  not  mallad 
to  Naw  York  to  be  prawiit«d  for  payment,  nntU  nlttifiiur- 
Uen  days,  wben  It  wai  mlMiarTled,  and  tbe  aeoond  of  ex- 
change anbaeqnently  aent  forward  wsi  proteated,  the 
delay  In  mailing  tbe  Brut  wai  prima  j 


3.  Bteimd  by  moriga(re.~-'Tbe  bolder  of  a  TiiOrt«Bse  mar 
tranaftirliy  indommeiit  one  of  aeveral  promlaaoiy  notea 
Moured  therebr,  wltboat  panlng  any  Intoretit  In  tbe 
mortgage,  where  that  la  the  agreement  twtween  the  par- 
tlea  In  ancb  tranafSr.   JtoMon  v.  Braahintr,  ib. 

t.  Boeh  agreement  may  be  erldenoed  by  a  memonuidDm 
npon  the  mortgage  to  the  ellbcl  tliat  the 
baa  been  "paid  In  fall,"  and  proof  that  i 
dnm  waa  made  by  tbe  mortgagee  at  the  Umeotthetnn*- 
ter.  In  praaenoe  of  tbe  Lodonee,  and  with  bis  knowledge 


An  action  for  breach  of  promise  of  marriage  will  not  be 
made  to  aorvlTe  by  proof  that  the  promlaep  bad  a  child 
born  oat  of  wedlock,  now  living,  and  that  the  defendant 
Is  the  IkUicr  of  said  child,   ffoveti  V.  Poffs,  65  Ualne. 


Itltk  tf  frttOder.— Where  a  balldlng,  erected  nnder  an 
entire  oontiact,  Is  bamed  twlOre  Ita  completion,  It  la  the 
ballder's  loss,  tmlees  the  other  party  bare  actnally  ao- 
cepted  the  bnlldtos  before  the  flie.  Jibton  t.  dMoof  iXiCrtcf 
Xa.  S,  3t  Wla. 


■WwKlBlCTif.— An  oral  agreement  between  mortgagor  and 
morl^gee  of  ohattels,  that  tbe  former  shall  retain  poasee- 
Blon  of  the  goods,  and  sell  them  In  the  regnlar  course  of 
his  bnslDMa,  and  apply  Uie  prooeed*  to  his  own  nae  in  the 
■Qpport  of  tall  Ikmlly  and  otherwise,  renden  the  mort- 
gage frandnlent  in  law  and  void  aa  to  credltora  of  the 
mortgagor,   AdKvf  v.  Devtia;  !S  Wis. 


1.  irAmAoIcl«r<iri^prD(etfnl— Ooewbolakeaanegotl- 
able  note  In  eitlngnlahmentof  an  antecedent  Indebled- 
ncas  la  protected  as  a  bolder  fbTTalne.  £cUlw  t.  .Ptaneto-. 
IS  Wis. 

1.  Bona  fldt  AoKfcr.— One  who  takea,  in  payment  of  the 
indlTldnal  note  of  A  tor  his  private  debt,  notee  of  Ihird 
partlea  mnnlng  to  A,  bat  which  are  in  fiict  the  property 
of  a  copartnership  of  which  A  la  a  member.  Is  protected 
as  a  tMna  fide  bolder  for  valoo,  if  he  waa  Ignorant  Of  the 
ezlatenee  of  sacb  copartnership.   lb. 

1.  NoUai  V,  pcruttiv  wait  affefiUHg.—J.a  ease  Of  commercial 
paper  not  dne,  peraona  not  having  aettial  notice  are  not 
bound  to  take  notice  of  any  pending  salt  allbcUng  It. 
Otherwise,  If  It  is  past  due.   lb. 


LkMa^foTtom  tf  baggage.— VfiMTo  the  plalntllT  hsTlng 
bonght  a  Ucket  and  engaged  a  stale  room  on  board  of  a 
fteamboat,  left  a  amall  valise  in  hia  state  room,  locked  the 
door,  and  went  away  for  a  few  momenta,  and  on  retnm- 
Ing  foand  his  valise  gone,  held  In  an  action  against  the 
owners  of  the  boat  to  recover  tbe  value  of  the  stolen  pro- 
perty that  the  defendanta  were  liable  aa  oommon  car- 
riers tar  their  passengers'  baggage ;  and  thoogh  they  have 
the  right  to  make  reasonable  ragulatloni  as  to  where  bag- 
gage shall  be  left,  they  mnat  bring  mch  rcgnlatlona  to  the 
knowledge  of  the  passenger  to  become  a  defense,  and  that 
a  rvgnlatlon  preventing  paasengers  from  retaining  with 
themartlcleaofdailyasewoaldnot  bereasonahle.  S.  T. 
Qmi.P,,  Oen.  T.,  IBTO;  JfocUtov.  TlttNeu  Jemn  SUaaiboat 


discharged  fOr  Informality  In  the  diawlDg  ap  of  the  pr» 
oept.  In  a  matter  of  this  kind,  a  oonrt  is  not  bound  to 
strictly  lay  down  the  entire  form  of  a  oommltment  in  the 
very  words;  If  tbe  sabstantial.lbrm  of  the  writ  is  there, 
thla  Is  infflcient.  N.  T.  A«w  Ct.  Sp.  T.,  Vm,  Liftlgtr 
V.  OuUOe,  N.  B. 

1.  If  tlie  commitment  la  one  which  the  conrt  would  have 
been  antborlsed  to  make  under  any  circamstance,  all 
Judicial  matters  of  regularity  are  to  be  presumed.  This 
la  the  doctrine  entertained  In  TAs  iVopt*  v.  Xeveru,  1  HlU 
JM ;  and  aim  in  the  caac  In  3  Johnson's  Ch.  R.,  198.  The 
only  inquiry  that  can  be  raised  nnder  a  habeai  eorput.  In 
caaea  of  contempt  Is,  llist,the  Jurisdiction  of  the  tribunal 
by  which  the  party  is  committed ;  second,  the  form  of  ths 
commitment.   1  b. 

OOHSI'ITU  liOirAL  UiW. 

JtwoHdUV  <^  bwol  Jtatufe.— Chapter  sm  at  tbe  Iaws  of  1869, 
"An  act  in  relation  to  tbe  Ibeeof  the  sherlfTof  the  city  and 
county  of  New  Tork,  and  to  the  tee*  of  referees  in  sales  In 
partition  eases,"  being  a  local  bill,  and  embracing  mora 
than  one  inbject,  Is  within  the  provision  of  section  10, 
article  S,  of  tlje  Oonstltntlon.  which  provides  that  "no 
private  or  local  bill,  which  may  be  passed  by  the  Lcglsla- 
tnre,  shall  embrace  more  than  ooe  sobjeet,  and  that  shall 
be  expressed  In  the  title ;"  and  the  drat  section  thereof  Is 
void.  SerHbte,  that  the  whole  act  Is  nnconstltiitlanal. 
09.01^.  T..nrj(Z)U.lSea;  Oaiklnv.JltKlenonfit.n. 


raUiare  (/.—Where  a  proralaaory  note  was  given  Ibr  fimlt 
trees,  with  a  vertal  nndeistaniyng  that  only  those  trem 
were  to  be  paid  (or  that  lived:  neia,  that,  the  trees  not 
linng,  the  maker  of  tbe  note  conld  deflend  against  the 
payee  on  the  gronnd  of  lUlure  of  oonslderatlon.  The 
payee  being  one  of  the  copartners  In  whose  name  the  init 
was  brougbt,  the  same  delbnae  was  available  against  them. 
mibbardt.  QatuHia,  SS  Wis. 

1.  OmdMorua  UmUaUon.—'DeiA  granting  land  to  biuband 
and  wlf^  their  heirs  and  assigns  lOrever,  with  a  clanaa 
stating  that  It  waa  made  to  her  on  condition  that  If  she  ' 
should  not  continue  to  live  with  him,  not  having  good 
canae  fbr  a  divorce,  the  land  ahould  veat  In  fOeln  the  hn^ 
band,  bis  beirs  and  asalgna  (brever.  Tbe  Itabendian  clause 
waa  to  the  granleca,  Ihelr  heirs  and  assign*  fbrever  j  and 
there  was  a  covenant  of  warranty.  Jfctd,  that  there  waa 
a  vaUd  conditional  UnttolKin  of  tbe  wife's  estate.  OmOAt. 
OnO^aSWls. 

3.  Cload  t9>on  flfte.— After  tbe  wife  ceased  to  live  with  the 
hnaband,  not  having  any  gronnd  of  divorce,  the  deed,  so 
far  aa  It  related  to  the  wife,  eonsUtnted  aach  a  dond  opoh 
his  title,  that  eqnlty  will  cancel  It  at  his  anlt;  and  this, 
notwithstanding  he  has  obtained  a  decree  of  divoroe  from 
herforwiiUhldi 


lb  make  and  datacr  ooodt.—Ja  the  ease  of  an  eseentorT' 
oontract  to  make  and  deliver  good*,  the  vendee  may 
receive  the  goods  and  retain  them  long  enough  to  glv« 
them  a  fair  examination;  and  if  they  prove  defective, 
may  retain  them,  and  recover  any  snm  paid  thereon,  with 
Interest.    Voodla  v.  WMtnev,  ^  Wis. 


PanA  evUtertee  to  eontntdiet  vOlaoe  plat — Where  land  U 
marked  on  a  village  plat  as  "  rceenM  Ibr  the  proprleloia," 
parol  evidence  Is  not  admissible  (In  a  sultby  oneanooeed- 
ing  to  their  title  agalnat  the  owner  of  an  adjoining  lot,  lor 
an  alleged  trespass),  to  show  that  It  was  merred  for  the 
use  Of  adjoining  lot  ownen.  The  plalntllT  In  anoh  acUoa 
wonldnotbebonndbyanystatemenla  as  to  the  Intended 
f  Euoh  reoervatlon.  mode  by  auch  proprleton  to  per- 
sons pnrehaalng  of  them  such  adjoining  lota— no  dedlca-  f 
tlon  to  the  publlo  OM  being  claimed.  Orbm  v.  Bmry,  W  |  C 
Wta.  ^ 


THE  AlBAlfY  LAW  JOUENAIi. 


1:  (^titkm  (/vKmm.— Id  an  wiUon  tea  mason  vork  opon 
k  wsU,  where  the  il«(MiBa  waa  baaed  on  the  alleeed  niuklll- 
fol  eoDstmation  o[  the  wall,  a  qQeaUoii  pat  on  the  eiuu- 
Inatlon  Id  chief  otk  vitneH  fat  delbnilant  (nol  on  «Q>eH), 
"What  WM  Uie  oon^ltlon  of  the  wall  at  the  time  yon 
examined  Itt"  fxlcf.  not  to  call  (ai  vltneai'a  qpfaiion  aa  t« 
UieeAaitictcror  thewoik.bat  tobeadmlaalble.    3  Wla. 

R.  On  HiJe  yvoixtt.— Defendant'!  brothera,  In  New  TOTk 
clt7,  wlihed  to  purchase  gooda  of  plalDtlfTtfaere  on  oredll, 
and  proposed  to  give  their  note  at  four  montba  with  de- 
fendant's IndoTsement;  and  plolnUlT  asreed  to  UMm 
torma.  DeieDdBnt,hcweTer,appUeiltoplalDtlirtochaiige 
the  amngement.  atatlng  that  he  did  not  wlah  to  Indpraa 
his  brotbars'  note,  beoanae  all  hla  dealings  were  In  cash, 
and  propoalDg  that  plaintiff  ihoold  deliver  the  gooda  to 
U*  brothers  and  take  their  nola,  and  that  he  would  call 
and  pay  the  amount  in  cash,  leas  the  asaal  cash  dlscoant, 
and  would  take  the  note  hlmaelf,  but  alallng  that  be  did 
not  wlih  hla  brothera  to  know  of  the  arrangement.  Plain- 
tiff assen  led,  and  dellTetHl  the  goods  todeftndant'i  broth- 
ers, and  took  their  note,  made  payable  to  their  oan  order, 
and  ludonwd  by  them,  the  not«  being  ao  diawn  in  order 
that  It  might  be  delivered  to  delbndaDtwtlhoat  plaintiff's 
indonemant.  An  entry  was  made  In  the  sales  book  as 
of  a  sale  to  defMidant'i  brothera,  showing  the  arttolea 
aold,  with  welghla  and  prlceaf  bat  not  showing  any  c/tarye 
agalnataald  brothen.  Defendant  did  nolcall  and  pay  the 
cash,  and  plaintiff's  clerk  wrote  a  note  addressed  to  him 
at  hla  brothera'  place  of  bnslness.  reqaeatlng  him  to  call 
"and  Indorse  the  note,"  making  the  request  in  that  form, 
so  that  If  the  letter  fUl  Into  the  handa  of  defendant's 
brothen,  they  would  not  be  iDformed  of  the  new  arrange- 
ment. Plaintiff  afterward  requested  deftndant  eWitr  to 
pay  the  cash  or  Indorse  the  note ;  and,  aubaeqaently,  bar- 
ing notlfled  defendant  that  he  looked  to  him  tor  payment, 
and  requested  him  to  remit,  and  be  having  neglected  to 
doao,  and  requested  plaintiff  to  call  npon  hla  brothers  for 
pajrment,  plaintiff  presented  the  note  to  said  brothers  at 
maturity,  and  (payment  not  being  made)  doUHhI  defend- 
ant that  it  was  not  paid.  HtU,  that,  apoD  erldenoe 
tending  to  establiah  theae  laeta,  it  was  tor  the  Jury  to  de- 
termine whether  the  goods  were  not  sold  on  deftndant'a 
credit ;  and  It  woa  error  to  notuuK  the  plaintUt  Ootftauf 
T.  £eii^,  IS  Wis. 

4.  JiKBtacMoni^wnaHiita.  — Inanobaetlon.DndeTaooan- 
terolalmlbr  money  had  and  reoelved,  defendant  oannot 
prove  payment  of  nsniloas  Interest  and  have  the  some 
allowed,  without  having  alleged  apedfliMlly  the  fiuta 
showing  nanry.   jrorU*  v.  AvA,  21  Wis. 


IiOtrftrvnet  vttik  ^tf^menC  ~The  bet,  that  a  party  to  a 
■nit  at  law  (or  his  counsel)  was  surprised  at  the  ruling  of 
the  appellate  oDurt  (holding  that  the  reference  of  the  canse 
to  the  Judge  of  the  court  operated  as  a  submission  to  arbi- 
tration, and  refoslDg  to  review  his  decision).  aSbrds  no 
ground  tax  equitable  interference  with  the  Judgment. 
Tin  Farmtr^  Loon  and  TViiri  Om^vnii  v.  Tlie  WaUoorVi 


OMMtV  Amfe,  38  Wis. 


1.  Jhpuli.— Inanaetlon  looompeldelbndant 
to  plalntiflk  for  money  aubacribed  and  paid  b;  them,  and 
Which  he,  as  tbelr  agent,  was  to  invest  in  lands 
owned  by  the  aabsorlbers  aa  a  company,  the  delandant  la 
Doteatopped  from  denying  that  he  haa  reoelvnt  the  whole 
amount  of  aald  subscriptions,  by  the  Ual  that  Id  a  report 
made  to  the  aubaerlbers  he  ataled  that  he  had  reoelved  the 
whole :  no  one  of  them  having  adyanoed  any 
Changed  hla  position  In  consequence  of  i 
CMNfwv.  C*ue,t>Wla. 

1.  ^>  M  boumtoty  Um. — To  estop  A.  from  denying  a  bound- 
ar7  line  orally  agreed  npon  between  him  and  B,  It  la  not 
liniiiasaij  that  he  ahonld  have  IntentloDally  made  &lae 
•Utement*  to  B,  by  wbloli  Ibe  latter  waa 


Improvement*  on  bla  (A's)  laod;  nor  that,  taiouhig  hit 
HghiM,  he  ahoold  have  agreed  to  a  line  by  wbloh  be  relin- 
quished a  part  of  his  land  to  B;  bDt  be  ta  estopped  where, 
imdflftiBMttny  IhM  A«rt  A  wusrtofti^  ateuf  OW  (nw  Una,  be 
Id  to  the  one  fixed,  and  allowed  B  to  erect  valuable 
Improvunenla.  which  B  would  lOM  bnt  lor  Mtoh  eatoppel. 
OoMV.  ITMcttWii. 


Tbe  land  of  one  person,  aobjeot  to  a  pablic  easement  at 
>  highway,  cannot  be  nsed  by  another  person  aa  a  place  to 
ille  wood  or  storegoods.    Orttn  v.  Bantu,  3>  WU. 


L  CbntwjwjieB  q^JHi*iind  to  kVb.  — A  conveyance  by  hna- 
boDd  to  wite  of  the  homeatead,  which  la  exempt  (ram 
execution,  caD  Dot  be  considered  fraqdnlent  as  to  creditor*. 
Ptte  and  olhert  v.  mtet,  SB  Wis. 

1.  ymuntam  tttOtmmL  —  Where  a  voluntary  aetUement 
by  husband  on  wlie  (of  land  other  than  that  ao  exempt) 
was  not  unreasonable  In  Ita  chaiacter  in  view  of  the  prop- 
erty and  situation  of  the  husbeud  at  the  time,  and  there 
waa  no  fraudalent  intent  in  fitct.  It  cannot  be  Impeached 
by  snlweqnent  credllors.   Id. 

S.  STldenoe.  — In  an  autlon  to  set  aside  aa  fnudnlent  a 
cquTeyance  of  land  from  husban't  towUto,  proof  on  tbe 
part  of  plalntin  that  since  the  com<nenoement  oftbe 
suit  a  mortgage  bad  been  executed  by  the  husband  aikd 
wife  on  said  land,  and  the  money  ralaed  the^by  luvesled 
in  othei  real  estate  in  the  wua'a  name,  was  inadmlaaible 
without  a  supplemental  oomplaiot,  setting  up  tbe  fcota, 
and  asking  appropriate  relief  against  such  other  real 
estate.   lA. 


A  acMam /iw- frapost.  — To  Bi 
section  US  of  the  Code,  the  oomplalnt  must  abow  the 
plalntlffentltled  toBnlnJunotionaanltlmaterellef;  anJ 
that  a  present  preliminary  injunction  la  neoeaaary  to 
avert  inlermedlale  Injury.  Tbe  Injury  alleged  la  a  mere 
tmpaa,  and  a  mere  treepaas  la  Insnfllclent  to  antkoiise  an 
iDjnncLlon.  "The  principle  of  lojnncllve  relief  agalnat a 
tort  Is,  that  whenever  damage  la  canaed  or  threatened  to 
property,  admaMd  or  legally  adjudged  to  be  the  plalnuff's 
by  BD  act  of  the  deftndant  adniltted  or  legally  adjudged 
to  be  an  evil  wrong,  and  such  damage  Is  not  adequately 
remediable  at  law,  an  tnluncttou  may  issue  against  the 
mmmlaalon  or  continnanee  of  tbe  wrong."  Thus  three 
oondltlons  are  eaaentlal  to  InJunetlTe  relief  agalnat  tres- 
pass: /frit,  admission  or  adjudication  of  plalntUT'a  right; 
•CDondi,  admlMlon  or  adjudication  of  the  defendant's 
wrong;  and  Uiird,  Inadequacy  of  a  remedy  at  law.  If  the 
trespasa  amount  to  an  actual  ouster.  It  Is  remediable  by 
(JecUnent;  If  it  Ml  short  of  onslcr,  theu  by  treepau; 
and  \a  neither  of  theae  cases  will  an  injunction  lie 
(TTiomot  V.  Oaklev,  IS  Veaey,  ISi).  Then  mnat  be  some 
special  equity  In  tbe  caae,  so  as  to  bring  the  Injunction 
under  the  head  otqnleting  possession,  or  preventing  Irre- 
parable Injury,  or  Inadequacy  of  compensation  In  dam- 
ages (EiciiwJfon  v.  Z^tifn^rMn,  S  Johns.  Ch.  B.  m).  That  an 
Injunction  tilll  not  laane  when  the  Injury  la  remediable 
by  damages,  see  Jfanhalt  t.  Ftlm  (11  How.  SIB) ;  and  It 
well  sstabllahea  that  11  wilt  not  Issue  to  restrain  an  appre- 
hended tnapaaa  (Ifcwor  tf  Nta  Turk  v.  COnaotr,  i  Abb). 
If.  Y.  A^wrlor  Oiurt,  Cp.  T.,  UUa,  QtnM  v.  ArnauO,  IT.  B. 


CbniuZfaClDn  c/,^u^u;— At  the  common  law,  aa  well  aa 
by  the  atatnle,  where  a  power,  authority,  or  duty  la  oon- 
flded  to  three  or  more  persons  or  olllcers,  and  which  may 
be  performed  by  amsjority  of  anch  persons  or  otnoers,  all 
must  meet  and  confer,  unless  apecial  provision  la  other- 
wlaemade.  Tbemleof theoommonlaw waaappliedonly 
to  peraons  orolllcen  having  a  puNfc  duty  to  perform ;  In 
mattersofaprinWDatore,  It  required  the  whole  body  to 


THE  ALBANY  LAW  JOOENAL. 


UieitAtnuw 


t  Inten4»d  to  amiiy  to  JodgM  of 


To  make  mob  spplleatlon  wonld  laad  to'  dURreneM  of 
opluloD  In  deUrmlnlns  tlis  meftnlDB  of  iUtnU,  mIo  wlwt 
would  aon*tlt(it«  a  mwtliis  of  alL 

Ui>on  K  motion  to  set  aside  a  deelalon'  mode  bj  two 
Jadsee,  tbe  third  not  having  ba«n  oonnilted,  and  tbere 
not  baring  b«en  any  meeting  appointed,  orbeld,  (or  con- 
ference, lietd.  In  the  doabt  of  the  application  of  tbe  atatate 
toJndgM  ofcoarla,  that  tbe  decision  ahonld  not,  Ibr  tbe 
reaaon  *tat«d.  be  ngatded  aa  Irregalar,  But,  aa  tbe  order 
entered  Dpon  tbe  deelalon  wan  otherwise  Irresnlar,  It 
■hoold  be  eat  aalde,  and  the  appeal  left  to  be  decided  by 
ttaeJniUoes  who  heard  It.  The  propriety  of  oonsnllatlons 
and  oonfMenoea  tn  relation  to  qoeatlons  wblcb  a  oonrt  la 
to  deotde,  lUoatrated  and  recommended.  JV.  Y.  Buper. 
CL  Qen.T.,  18N,  JtorollT.  3^£n<cJI:«r»odl«rJ(M  Ok.N.  B. 


Agatng  Bmatar. — A  pnbtlcallon  bj  detendant  Matee 
that  a  esrtaln  railroad  project.  Important  for  tbe  Id tereets 
ofHUwaokee,  and  reqQirlDKaBraQtof  authority  from  the 
leclalatnre,  was  opposed  by  a  oomblnatlon,  ofwblcb  one 
H.  was  at  tbe  bead,  and  that  what  was  most  remarkable 
of  all  was,  that  tbe  pR^eet  was  opposed  by  certain  mem- 
ben  of  the  State aenate,  Inolndlng  the  plaintiff,  and  adda : 
"  To  those  wbo  know  that  M.  la  rlcb  and  onscrapoloDi, 
thereaaon  why  thiBis  soneedbe  nogreatseoret.  Bnt  It 
la  a  matter  for  the  people,  wbo  ai«  mlareprssented  by 
those  thltbless  senators,  to  become  enraged  and  apply  a 
remedy.  That  money  haa  been  used  to  effbct  aome  of 
these  railroad  lawa,  we  know.  Wehaye  namea.amonnta 
and  datei,  so  that  there  can  be  no  mistake.  How  long 
shall  the  beat  Intereata  of  onr  city  and  oar  State  be  trifled 
with,  and  OQT  ottlwns  Inlsrep^e•«Dl•(^  by  fUthleaa  and 
selOah  senators f"  etc.,  eto.  Htid,  tbat  these  words  abarge 
plaintiff,  in  Mi  eapaeUn  ai  a  wnolar,  with  haTlng  been 
Indnoed  by  peennlary  considerations  to  betray  hi*  public 
tnut;  and  they  are  pr«iu.AioltUbelDaa.  WUtom.  Noonmi, 
as  Wis. 


BiOineMen  ^  rfgMt  V.— To  prerentau  administrator's 
■ale  of  the  r4aJ  property  to  pay  debts  of  the  estate,  one  J. 
agreed  with  H.  and  his  wife  (said  wife  belua  one  of  tbe 
heln,  and  then  auppoeed  to  be  sole  heir),  and  one  P.,  who 
held  >  mortgage  lien  upon  said  property,  tbat  he  (J.) 
wonld  advance  n^oney  to  pay  the  other  debta  and  alaopay 
the  amodnt  of  said  mortgage,  and  take  an  aaalgnment 
theiTO^  and  a  mortgage  from  E.  and  wife  on  all  the  real 
estate  of  which  tbe  Inteslale  died  lelied,  as  security  tbr 
the  moneys  so  advanoed.  The  agreement  waa  eiecDtAd 
In  other  reapecta,  and  tbe  moneys  so  advanoed  actually 
applied  to  tbe  payment  of  debts  of  the  Mtate;  hot  Instead 
of  an  assignment  to  J.,  P.  execoted  and  delivered  to  J.  a 
satUOultlon  piece,  which  recited  that  the  money  was 
advonoad  by  3.  At  the  same  time  F.  delivered  the  mort- 
gage and  note  to  J.  to  be  kept  by  him.  Afterward  J. 
assigned  and  transferred  them  to  A.  with  the  note  and 
mortgage  from  H.  and  wife;  and  A.,  after  tbe  several 
obligations  were  dne,  demanding  payment,  H.  applied  to 
plaintur  to  advance  the  money,  representing  that  bis 
wife  was  the  sole  beir,  or  If  there  were  others  they  conid 
not  have  tbe  land  wittaont  paying  tbe  claims  then  dne,  as 
tbeywerefOr  moneys  owing  by  the  intestate;  and  plaintiff 
advanoed  the  money,  taking  an  aaalgnment  froni  A.  of  all 
tbe  seiyirltles  held  by  blm,  and  also  a  note  from  H.  and 
wllb  sBonred  by  their  mortgage  on  tbe  same  land  oovered 
by  the  mortgage  of  P.  It  was  aflerward  fonnd  that  there 
were  several  other  belrs  of  tbe  estate.  HtbL,  that  plaintiff 
waa  entitled  to  be  subrogated  to  tbe  rights  of  P.  under  his 
mortgage,  and  to  have  the  satlabctlon  thereof  vacated. 
JtwsB  no  objection  to  granting  this  relief,  that  plalntllT 
hod  ociinlred  an  administrator's  deed  to  said  real  prop- 
erty upon  a  sole  which  was  Invalid.  Plaintiff  was  entitled 
to  have  the  money  iwld  Into  ooort  by  blm  on  stictt  Invalid 


■ale  refbnded.  After  the  payment  to  blm  of  tbe  amoniit 
secured  by  tbe  mortgage  t«  P.,  plaintiff  should  share  with 
the  other  eredltora  of  tbe  eatate  ratably  Ibr  the  remainder 


I^Oht  to  «mpto)f  ftiHbond  oi  la&onr  on  real  pnptrtu,  ana 
(Vant  lo  bmal  her  moiuy, —A  wife  owning  land  aa  her  sepa- 
rate estate  may  cnltlvate  tbe  same  by  means  of  the  labor 
of  her  husband  and  their  minor  children,  and  tbe  Itgal 
SO*  to  tlie  prodnata  and  proceeds  thereof  will  still  be  In 
her,  BO  that  they  cannot  be  levied  npon  under  an  exeoa- 
tion  against  the  husband.   JVIter  v.  ^dont,  28  WU. 

SoBllfailon  Ay  ntfu.  —  It  la  no  defense  to  an  action  fbr 
Injwiea  laiamft,  oocoaloned  by  Improper  otMtmatlons  at 
a  dam,  that  such  a  raft  oould  not  have  navigated  the  river 
at  all  before  the  dam  was  bnllt.  A  provision  In  an  act 
authorlalng  a  dam  acrosa  a  navigable  river,  whleh  requires 
tbe  persons  maintaining  It  to  keep  "a  good  and  tnlBoleDt 
slide,  that  will  admit  the  paaaage  of  all  such  rafts  as  may 
navigate  aald  river,"  AeU  to  refer  to  such  rafla  as  eoold 
and  should  navigate  the  river  after  lla  oondlUon  Ibould 
be  Improved  by  tbe  dam,    Fotts  v.  Sldnd,  IS  Wis. 


1.  iIJoUi(/n(n>4ra''o.  — Aclty  ordinance  or  an  aetof  the 
State  LeglBlatare,  forbidding  vessels  to  drag  their  anchora 
In  a  navigable  stream,  would  be  Invalid  aa  far  as  It  Inter- 
fered with  tbe  rlgfata  of  navigation  secared  by  the  ordi- 
nance of  1787.  77m  JfUiMntJte*  Oat  Light  CMnpnnv  V.  Tff 
at/ioonar  "Garntceck,"  S3  Wis. 

2.  IrtfuTu  (o  gai  p^Ki  Oi  bal  i/Hviir.— Tbe  right  Of  a'dty 
gas  light  company  to  lay  Its  pipee  across  the  bed  of  a 
navigable  river  within  the  elty  la  subordinate  to  the  rlgbt 
of  vessels  to  tbe  free  navigation  of  such  river.  'Jb. 


L  I\ii  hurt  at  tart-ftaton;  i)i«oii<i(n*ufan«.—PiaIntur  hav- 
ing been  Injnred  by  a  collision  of  teams,  and  defendant's 
team  not  having  ^ven  a  port  of  the  middle  of  tbe  street 
as  required  by  the  statute.  It  was  not  error  to  refose  an 
instruction  to  tbe  eSMt  that.  If  plaintiff's  driver  saw 
defendant'!  team  while  at  a  considerable  distance,  and 
from  tbat  time  until  they  met,  and  there  was  ample  and. 
nnobstmcted  space  In  the  street  on  plalntlfTs  tight  to 
enable  her  U«m  to  pass  safely,  then  the  negligent  or  tin- 
skillful  management  of  her  team  most  have  contributed 
to  the  Injury,  and*  she  ooold  not  recover.  Tbe  Ikcta 
recited  ate  not  conolnilva  proof  of  negllgenae;  especially 
as  plaintiff  had  '  i^Sbt  to  presnme  that  defeodant  wonld 
oomply  with  tbe  statute.    Wood  v.  iMteomb,  ZS  Wis. 

a.  ihcroBlncratfnHiKniefc.  — In  an  action  for  tb'e  killing 
of  plaintiff's  Intestate  by  defendants'  trains,  while  she  waa 
attempting  to  cross  their  two  adjacent  ttaoka.  It  appear- 
ing that  the  deceased  must  have  seen  and  known  that  two 
trains  were  approaching  on  said  tracks  side  by  side,  and, 
with  the  eierolae  of  any  core,  mnit  liave  known  that  they 
were  running  at  a  mnch  greater  rate  of  speed  than  usual, 
and  the  clrcumstancee  were  such  aa  would  have  prerented 
any  pmdent  person  from  attempting  to  pass,  the  court 
should  have  set  aside  a  verdict  for  the  plaintiff  and  ordered 
a  new  trial.  Lang'ioff,Aainr.,X.  MOtixnilcManai'raMtDH 
OMen  Rlt.a>.,sa  Wis. 

S.  Jitfurv  bv  <u<  y /Wtoio-WTonC— When  seveim]  penons 
areemployM  as  workmen  In  the  same  general  servloe, 
though  In  diflbrent  ports  of  it,  and  one  of  them  Is  Injured 
through  the  careleasneas  of  another,  the  employer  Is  not 
responsible  nnleas  be  had  employed  unflt  peraons  Ibr  tbe 
service.    O'Dcnnear.  AlUghan)/ VaUi^B.  S.  Oa.,t»T^ 

i.  Who  ar«  emplovfe*.  —  A  oarpenter  working  as  such  tor 
a  railroad  company  was  carried  on  the  oompany's  cars  to 
and  from  his  work  aa  part  of  his  oontract  of  hiring  He 
was  not  to  be  eateemed  >m  employed  In  the  same  general 
•ervloe  with  the  boDds  rannlng  the  train  or  repairing  tha 
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trtck  of  tbe  road  m  w  to  relieve  th«  oompait;  (Tom  res- 
poDSlblUtr  toi  \njary  to  htm  from  tbelr  nesUsence.   lb. 

S.  Z>ulvq<nKuter.  — Tbe  mutetUboand  touseordlnarf 
carelQ  provldlugHiiItablestrtictDre,  maebtiiery,  toola,  Ac, 
And  la  Belecting  proper  terranla,  aod  Is  liable  to  otber 
■erwiti  in  ttie  same  emplormeiit,  U  they  are  Isjored  by 
bliowii  nesleelof  daty.   16. 

A  railroad  oompany  la  boand  to  fnnilsh  a  «afe  and  bdIR- 
clent  roadwor  to  Ita  urvanla,  aa  trail  as  to  otben  travel* 
Idk  ofel  It.  The  remoto  neiillgence  of  lervanu  aa  to  the 
xoaAvty  will  not  axoaaa  the  aon>perIOi«aaae  of  auch 
doty.   Jb. 

It  tbe  iDbatractnra  of  a  mad  be  •ofierad  to  lie  until  It 
ha*  become  rotten  aad  unaafe.  It  U  the  negllgeDoe  of  the 
oompany.  Jb. 

Caanalty  from  aacli  eaiua  la  not  an  ordinary  peril  whlcb 
one  tailing  lervtce  In  the  company  Is  preeomed  to 
inenr.   Jb, 

9,  BiiUngtit  bof^gagt  car.  — In  aanltby  an'employeeofa 
railroad  company  wbo  held  the  relation  of  a  passenger, 
the  Court  oharged,  that  the  bassage^car  !■  an  Improper 
place  for  a  paaaenser  to  ride ;  whether  the  rale  agalnit  It 
WBi  ooDunnnlcatad  to  him  or  not.  If  he  left  his  Mat  In  the 
pasaenger  ear  and  went  Into  the  bagxaKe-cor  It  was  n^li- 
genoe  which  nothing  lesi  than  a  direction  or  Invitation 
Drom  the  eoud  actor  wonld  axonae;  sncblnvltatloaahonld 
not  be  Infturad  from  bla  having  ridden  there  freqaently 
wllb  tbe  knowledge  of  tbe  conduator,  and  wlthoat  obleo- 
UoD.  Held,  to  be  error.  lb. 
•  Tbe  oondnctor  ii  the  penoD 
the  company,  and  apply  them 
■laneea.  The  passeDger-travel  ti  under  bis  dlraetloni  and 
ahotild  conform  to  tbem.  Prom  the  nature  of  bUpoalUoa 
he  most  exerclso  some  dlsoretlon.   lb. 

T.  S^arii  la  Iha  penon Wbere  there  was  ovldenoe  tend- 
ing to  ahow  that  a  railroad  train  had  come  to  a  fnll  atop, 
and  that  the  penons  waiting  to  get  apon  It  were  told  togo 
on  board  by  the  persona  In  charge  of  It,  and  that  the  plalot- 
Itr  below,  In  atComptlng  to  get  aboard,  was  Injured  In 
ooniieqnenee  of  tbe  sudden  starting  of  the  train,  It  wan  not 
error  to  leave  to  the  Jury  the  question  of  tbe  negligence 
of  tbe  parties.  T^  DttroU  aitd  WUaautaa  BaUnad  Com- 
poav  T.  GarU*  and  upto, «  Wis. 

Mor  were  the  facu  that  plalntllT  below  was  told  by  the 
company's  servanU  to  get  on  tbe  Atntf  ear,  and  that  he 
was  Injured  In  trying  to  get  on  onotfKr  passenger  car,BDCh 
oonclnslve  proof  of  negligence  on  his  part  as  to  take  tb& 
case  n^m  thejnry.    Id. 

It  was  error  to  Instrnot  tbe  JnFy  that  If  It  appeared  that 
In  ease  the  company  had  bod  an  agent,  wearing  lU  badge, 
wboae  special  duty  It  was  to  warn  passengers  not  to  go  on 
board  until  the  cars  stopped,  and  to  Inform  them  Into 
what  cars  to  enter,  etc.,  this  would  have  prevented  tbe 
injury,  and  that  tbere  was  no  such  agent  there,  then 
defendant  was  guilty  ot  negltgeace.    Id. 

a.  lAiMillv  for  iniwry  to  ji«rtiH»  from  faOart  to  mcl  ft*.— 
Vhere  an  InAtDt  of  eighteen  months  gels  upon  a  railroad 
track  In  eonsequenee  of  tbe  taJinre  of  the  railroad  com- 
pany to  erectafonceasregalredby  law,  tbe  parents  being 
In  the  exercise  ot  ordinary  care,  the 
It  for  the  Injury.   BcJunidt 


te^ayovng  <iyint.  —  An  Infant  of  that 
iidi  a  case  of  n^llgence  that 
wUl  deltat  a  reeoTwy.   Ibm 

-  Wharethere  IsaUghterldenoe  to  support  the  Tsrdlct,  tbe 
appellate  court  will  not  Interfore  with  tbe  decision  Of  the 
ooort  below  rettislng  a  nsw  trial ;  otherwise,  where  ther« 
la  (M  eridencs  to  sustain  tbe  yerdlat.  Satatt  t.  SoSod  DIt- 
Mc(ira.^awia. 

nonce  or  icnoM . 
OHWtnwCfaM  noHw.— Persons  are  not  obargeable  with 
oonjfrvctaw  noUoe  ot  an  action  after  terries  of  the : 


and  complaint  and  aocompanying  papers,  but  b^fort  any 
papers  bare  been  fUed;  nor  wilt  tbe  tu&Mgumf  filing 
render  them  chargeable  from  tbe  time  of  snch  service. 
So  luld,  where  an  iiiittiKHonal  ordfr  was  served  wltb  Uie 
and  oomplalnt.   Kaaagg  v.  FaneHier,  2S  Wis. 

YAXnrCBBHlP. 

ofogreement  by  wbloh  plaint- 
iff leased  to  delbndanta  oerlaln  lands,  buildings  and  llx- 
turss  oonstltuting  a  mannlhoMry,  and  defondants  agreed 
to  use  the  same,  pnttlng  In  tbalr  money  and  personal 
labor,  the  net  profits  of  tbe  oonoem  to  be  shared  between 
the  parties,  Add,  to  consUtate  a  portneroblp.  Wood  t. 
.BhUA,  28  Wis. 


Jh  ^oU. -- When  a  eon  tract  for  services  provldea  tlut  pay- 
ment Is  to  be  made  In  gold,  payment  In  currency  is  not  a 
compliance,  and  the  court  will  enforce  the  contract  ac- 
cording to  Its  terms;  following  the  deeUlon  of  the  Bu- 
preMe  Court  of  the  United  States  In  the  case  of  Brmm  v. 
Axlei,  In  which  It  was  Acid,  that  con  tracts  for  the  payment 
ofooln  ahonldbeentoroed.  N.  Y.  C.  P.  Oen.  T.,  ISTO,  JUa- 
AoiKV  v.  Bteatart,  S.  R. 


1.  Asirtantnt  ^  /rttglii  event  (e  parr)/  gcedt  in  ipeelfled 
(&««.— Arallroad  oompany  will  be  bound  by  Its  freight 
agent'a  agreement  to  carry  goods  In  a  speolHed  time,  It  It 
be  a  reasonable  time.  MvAn  t.  iMrotf  and  JfltunuJta* 
Jlollraad,  93  Wla. 

X  A'on-daUtmi'.— The  carrier  doea  not  tn  looh  a  ease 
become  an  itbtOtuia  Insurer  of  the  goods,  bnt  tbelr  destrno- 
tlon  within  tbe  preoorlbedttmeby  tbeactofOoAorof  the 
pnbllc  enemy  will  eicnae  non-delivery.   Ii, 

i.  WItai  atnuUiutet  jucA  aertanml.—A.  mere  statement  by 
the  agent  that  tbe  ordinary  time  for  transportation  over 
the  proposed  route  Is  a  certain  number  of  days  doea  not 
conatltufe  an  agreement  to  carry  in  that  time.    Ih. 

4.  ifzofpCftm  to  <w(nK(loiia  — Wbere  tbe  general  chail^ 
consisted  of  about  forty  folios,  defondont  excepted  gene- 
rally ;  and  also  exoepted  "  to  the  rejection  of  tbe  instrno- 
tlons  asked  by  It;  to  oil  that  part  of  the  obaige  wherein 
the  Instrncttons  given  at  Ita  reqaest  wsre  in  any  wlM 
qoallOed  or  against  It;  to  all  that  part  wherein  the  oonrt 
eommentad  on  tbe  evidence ;  and  to  all  the  remarks  t» 
the  Jary  not  relating  to  points  raised  or  to  tbe  merltaof 
(he  case."  BUd,  that  tbe  exceptions  were  too  general  to 
raise  any  qneallon  except  aa  to  the  correotneaa  of  the 
Instructions  ashed  by  defendant  and  refused,   fb. 

6.  Sailroad  eompai^  at  oarrier—txeute  for  faHun  to  trtmt- 
port.  — A  railroad  oompany  receiving  goods  In  this  Slate, 
to  be  carried  by  Its  own  and  connecting  Unas  to  BoflUo, 
N.  Y.,  held,  not  to  be  excused  for  a  Mlore  to  transport  to 
tbe  end  of  its  own  line  (at  Detroit),  and  deliver,  or  oll^  to 
deliver,  to  the  next  carrier  (the  Great  Weatem  B.  B.  Co.), 
merely  by  tbe  fact,  which  Its  agenta  knew,  that  there  was 
a  block  of  freight  at  Suspension  Bridge  (over  the  Niagara 
river),  which  Created  a  block  at  Detroit,  and  the  further 
tact  that  there  was  no  room  for  the  goods  In  tbe  defondant 
oompany's  depot  at  Detroit;  especially  where  It  is  not 
dear  that  tbe  general  blook  of  freight  for  tbe  east  at  tba 
bridge  would  have  prevented  fli  transportation  of  plaint- 
iff' goods  to  BnOklo.  Whether  a  notice  to  defendant  from 
the  next  carrier  that  It  would  receive  no  more  freight  of 
any  kind  &om  defendant,  would  have  been  a  sulBclent 
excuse,  Is  not  decided.  .Vcfxren  and  onoMsr  t.  7A<  ^Mrotf 
and  liliiinni*«e  BdOroad  Oampaiv,  IS  Wis. 


How  far  eonduriiw.— There  Is  a 
testimony,  between  solemn  contracts  tntrr  partai  In  wri- 
ting executed  and  delivered,  and  receipts,  the  acknowl- 
edgment of  one  party  only.  Receipts,  when  inere  ao- 
knowledgments  ot  delivery  or  payment,  are  bnt  prima 
/aele  evidence  of  tbe  ftota,  and  not  oonolnalve :  the  facts 
may  be  oontradloted  by  oral  testimony.   l*w.  In  onr 
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eqoltable  Bdmlnlitntloa  of  It,  U  M  aOleleDt  to  pr«T«tit 
thefraaduleDtuiBofaaltuUrameiitaaeqaltjlatoiMtntlti. 
BatOorf  T.  ^Ibst,  aPeim. 


I.  ObOmtaoaltittttlale.—TtM  preMSUtloD  of  aeUlm  to 
t^e  oommluloDen  appolnlfld  to  sdjiut  cUlm*  •galott  »n 
NtaU  li  Um  proucQtign  of  a  new  remedy,  MlCt  dOM  not 
opetatfl  *■  a  oonUDoanco  or  rarlvor  of  k  rait  to  •nforoe 
•Dab  clAlm  pendlos  kg&lnst  the  deoedeat  mt  tb«  tlma  of 
taI*deBtb.    Jonav.  BiUaei^Ktep.J&'VfiA. 

%.  Statute o/UntUalkmt.—YnMnthaata.'Miaotll.aMaa.mit 
bu  olherwlM  mu  npoa  the  cUlm,  therefaia  It  oannol  tM 
alloTeil  by  tbe  oommluloDBn.    lb. 

B.  Saibxir agabutpenoruUrtprftntaaef.  —  '^tMrtanaat 
■everHldeteDdBnta  ta  an  MtloQ  on  their  Joint  andievena 
obligation  dlea,  U  ffmt  that  the  action  may  be  reTlved 
agalnit  his  penonal  repraaentatlVM  KparatOv  (ander  aeo. 
IS.  obap.  IDl,  and  aao.  I,  ehap.  UE,  B.  B.),  but  not  acaln^C 
them  .^etedVirlth  the  other  delBndanta.   lb. 


1.  OIUBigt  <if  dumttA—V/bxa  tAe  obauati  of  arlTer  bai 
been  grado^lj  ehanglng  tor  j»f.  hj  wearing  away  the 
bank  on  defendant's  aide,  and  by  adding  and  forming  ao- 
oretlani  npon  tbe  oppoalte  abore  owned  by  pUtntllT,  by 
•low  and  ImpeTOeptible  degree*,  the  obannel  b«*o  changed 
most  be  regarded  ai  the  rightful  and  aooDitomed  ohannel, 
for  the  time  being  aa  between  the  dlflbrent  partlM.  Oer- 
riih  T.  Ctotigh.  48  N.  H. 

3,  BnohaooreUonabooomethepropertyoftbe landowner 
npon  that  ilde  of  the  river,  and  are  ae  mnoh  entitled  to 
protection  aa  his  original  Inclosnra.    lb. 

S.  In  mob  eaae  the  defendant  may  proteat  his  banks 
ITom  further  encroachment  b;  rabbling  or  other  meaui, 
pmrlded  It  do  not  caoae  a  change  In  the  (then)  acenitomed 
ehannol  of  tbe  river,  to  tbe  material  or  appreciable  Injnty 
of  other  riparian  ownera;  but  be  baa  no  right  to  biilld  a 
dam,  breakwater,  or  other  obatmcUon  in  the  stream, 
which  will  raise  the  water  npoo  the  plaintiff's  land  or 
wMb  tbe  aame  away.  Jb. 

t.  The  qaeatlona  In  retard  to  tbe  right  of  a  reaionable 
M«  of  tbe  strMun,  or  in  regard  to  ordinary  care  and  pm- 
denoe.  In  erecting  saoh  dam  or  obatnioUon,  do  not  viae  In 


1.  AObv  *n  pamU.—Tbe  objection  that  land  was  not 
•old  In  leparate  parcels  a^  an  exMntlOQ  aala  oannot  be 
taken  after  the  time  tOr  redemption  has  expired,  by  the 
Jadgment  debtor  himself,  by  one  holding  a  mortgage  of 
the  land,  or  by  a  parchaser  of  fOreoloenre  of  saoh  mort- 
gage,   itiwntond  V.  jObAot^S  Wis.' 

3.  COB^mMve  notlut,  —  A  pnrchaaer  at  a  Ibreeloaora  Sale 
takes  with  oonstmetlTe  notice  of  any  prior  sale  on  exe- 
cntlon.   lb, 

S.  mght  vfpvreKater.-'WbeTo,  on  fOrecIoenre  of  a  second 
mortgage,  tbe  prior  mortgagee  Is  made  a  party,  and  bis 
mortgage  Is  flrst  paid,  pnraoant  to  the  decree,  from  the 
proceeds  of  the  sale,  the  pnrohaaer  takes  his  rights  as 
against  the  lien  of  a  jndj^pnt  Intormedlate  between  the 

4.  Tbe  purchaser  at  tbe  exeentlon  Sale  has  a  right  to 
redeem  by  paying  tbe  amonnt  of  tbe  prior  mortgage,  or 
his  eqnltable  proportion  thereof,  where  the  lands  sold  on 
execatlon  are  only  a  part  of  thoae  oovered  by  the  mort- 
gage sale,   lb. 


"Wbea  the  defendant  was  Induced  to  make  the  contract 
by  plaintiff's  lUae  representations  to  his  Injury,  (peclflo 
perftirmanoe  will  not  be  enfOioed.    RWfi  v.  JUUM,  >S  Vis. 


the  statute  of  frauds.  If  the  vendee  oonstltutee  tbe  vendor 
hia  bailee  of  the  goods,  and  the  vendor  thereafter  holds 
them  as  each  bailee,  the  delivery  Is  complete,  tand  the  sale 
taai  at  bitwetH  Ou  parltet.    JonvrAi  v.  JfoxuvU,  38  Wis. 

SgHeltiffalta—Otrtiomt  BiOUtVY.  Z.  JTal^  Jfoff  slat.— 
The  doetrlne  In  regard  to  eflbot  of  notice  of  prior  lnoQm> 
brances  doee  not  reach  a  title  derived  from  another  per- 
son, In  whose  hands  It  stood  free  from  any  ineh  taint.  A 
pnrchaaer  may  safely  purchase  with  notice.  If  be  parcbos* 
trttta  a  vendor  wbo  himself  booght  tona^lde.  and  wlthont 
notloe.  The  rule  Is  necessary  to  enable  a  bona  pat  par- 
chaser  to  sell  bis  eatate  Bsseenrlty  fbrl(sfDllva]ne,and  la 
well  settled,  and  .the  eiposltlnn  of  the  recording  act  In 
FanderAflHp  v.  AAeUon,  11  Paige,  ffi.  Is  correct,  althongb  a 
different  tfpliklon  Is  ezpreaaed  In  Bavt  v.  Bai/l,  8  Boa.  SIL 
A9>.  CI  ^.T.,  %  (Ua,imO,  Bameuy.  JtoCl,  N.  B. 

1.  Jfeoiura  q/ damage*,— For  treapM*  In  pnttlngdtrtqpon 
plaintiff 'Blot,  he  Is  entitled  to  namfnaldamsgaa,aIthoagh 
the  lot  was  beneflted  and  not  Injured  thereby  i  bat  he  la 
(M  entitled  to  domagea  "  equal  to  tbeoost  of  removing  th* 
dirt."  The  qaenion,  whether  the  dirt,  In  sndh  a  oaae,  li  * 
beneOl  or  an  l^Jniy,  most  be  determined  by  the  Jaiy  wltb 
reference  to  the  use  lOr  which  the  plaintiff  designed  tha 
lot,  It  that  la  shown.    JAsp^v.  n>ulihiZda,MWis. 

3.  It  was  error.  In  snoh  a  ease,  to  refnae  evidence  fbr  de- 
fendant tending  Wshowtbat  the  Qlllng  of  the  lot  Increased 
lis  frontage,  thoogh  not  oonnectod  wllh  any  oflkr  to  prove 
that  saah  Increase  was  a  benellt.  lb. 

S.  Tbe  Jory  woold  be  at  liberty  to  app)7  their  general 
knowledge  to  the  determination  of  the  qnestlon  whether 
an  Increase  of  frontage  adds  to  the  valne  of  a  lot.  lb. 


f!  ByTf/ertt.  —  A.  provision  of  law  (Or  the  trial  of  oanaes  by 
reltorees,  with  the  a>ns«<  of  tbe  parties,  la  not  repugnant 
to  the  constltntlonal  provision  which  vests  the  Judicial 
power  In  eowit.  ITM  Hoait  lantmnet  Oo.  v.  Ute  SeetaHjf 
Q>.,Z3Wla. 


~  Ltx  LoeL—A.  note  given  in  nilnola  by  a  firm  doing 
business  In  this  state  (plooe  of  payment  not  expressed),  to 
lake  up  a  previous  note  executed  In  this  slato  by  tbe  same 
Arm,  Aeld  to  be  governed  by  tbe  laws  of  lllinolg  In  respect 
to  usury.  The  makera  oan  avail  themaelvea  of  tbe  de- 
fense of  Dsary  only  by  pleading  and  proving  the  law  of 
IlUnols  on  that  sut^ect.  There  is  no  presumption  that 
tbe  usury  laws  of  another  stale  are  tbe  same  as  our  own ; 
especially  when  the  latter  are  of  a  penal  charaotor.  SuO 
V.  .dumuUnc,  a  Wis. 

To  recover  usurious  interest  paid  by  blm,  the  plaintiff 
most  prove  that  be  was  legally  liable  to  the  defendant  for 
the  locui  on  which  the  Interest  was  paid.  AibiMi  v.  Otrrj), 


BMrt  </a«  bodr.— Devise  to  Hattbew  and  Samtiel, "  and 
the  heirs  of  Uielr  body,"  cbaned  with  keeping  their 
mothertbrlllbsndwltheertalnlegacle*.    "Hattbew  and 


K 


'self or  5ls- 


privilege,  n _  _     

of  the  land  daring  their  mother's  natural  llie,  a 

t  both  be  agned  to  sell  their  parts  ;•• - 
of  tbem  dim  wanting  heirs  of  tbe  body. 


Dot  without  both  bi 


bat  If  either ' 


the  part  that  one  owns  fUls  t«itbe  other  then,  except 


I ;  and  If  both  die 


t«^  o 


, ™  they  tnarry,  their  ee- 

■  to  be  eqaslty  divided  among  all  the  legatees," 
idBamqel  took  an  eatate  tall.   "HetraortU* 


elearlyexprcased  Intentlonotthe  teetator.  Aneatatetait 
may  be  fbllowed  liy  a  limttatlon  over  on  a  deflnlto  (allura 
-flssae,  and.  like  a  fee,  may  depend  fbr  its  eontloaanoa 
n  tbe  performauoe  of  a  condition  or  tbe  happening  of  a 
,-..1 t„.  _•, eoroated.itremdnaaneetato 


Matthew  and  Bamnel  took  an  eatatalall.  "  Heirs  of  tl)» 
body"  aie  strletly'and  technically  words  of  limitation, 
and  oan  be  converted  Into  words  of  purcbBse  only  by  a 


if  JannaryU,  11M,t<i 
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49- All  commDnlcatlonB  Intended  lor  pnbJIcAtlon  In 
Uw  lAV  JovttsiAJ.  staocild  be  addressed  "Editor  Iaw 
JonnuJ,  Albany,  N.  Y. : "  and  the  nune  of  tbe  writer 
Bbould  be  K'ven,  though  not  naeeasarUy  tor  publication. 

Comma  nlcatlona  on  biuloesa  Buttlects  ahonld  be  Bd< 
diesBcd  "  Wbid,  Pabsokb  A  Co.,  Albany,  S.  Y." 


The  AllMJiy  Lav  Jonmal. 


Albant,  January  M,  1870. 


SOME  BAR  STORIES,  OLD  AND  NEW.  ■ 
It  Is  a  CDrioUB  &ct,  well  known  to  membeiB  of  the 
bar,  and  probably  to  all  who  Br«  eng^ed  In  pnblio 
spealdng,  that  after  applyli^  itself  contiunonsly  for 
several  bonis  to  an  argament  or  an  oratorical  effort, 
the  brain  beoomes  anddenly  incapable  of  going  on, 
the  supply  of  nervons  matter  is  eibaneted,  and  tbe 
Bpeaker  "  loeea  his  head."  This  will  sometimea  hap- 
pen even  to  the  beet  men,  unless  tbey  are  wise  In  time, 
ftod  take  advantt^ce  of  tbe  short  breathing  space 
allowed  by  the  oonrt  in  the  middle  of  tbe  day,  for 
bench  and  bar  to  leoruit  thdr  energies.  Of  course, 
there  are  some  men  who  btgin  by  losing  their  heads ; 
witness  the  case  of  tbe  nervoua  yoong  counsellor, 
who,  having  thrice  enunciated  the  words,  "Uay  it 
please  yon,  my  Lord,  and  gentlemen  of  the  jury," 
was  d^ired  to  proceed,  with  the  assnraooe  which  the 
bench  gave  him  ttiat  thus  &r  he  had  tbe  court  wholly 
with  taim.  But  the  process  of  loaing  head  through 
over-long  tension  of  the  brain  is  liable  to  occur  to  the 
most  experienced  practitioner;  and  where  Judges  will 
not  give  a  man  back  tbe  thr«Ad  of  his  argument,  and 
aay,  "  If  I  tmderstood  you  aright,  sir,  yon  were  con- 
tending that,"  etc.,  etc,  this  Uabili^  may  lead  to  dis- 
aster in  the  case. 

There  Is  a  good  story,  never  before  published,  which 
was  told  to  the  writer  by  one  of  tbe  most  eminent  of 
living  Judges,  llloatratlng  this  tiict,  and  sttowlng  the 
readiness  v>th  which  tbe  want  of  brain  power  was 
appnbended,  and  opportunity  given  for  recovering 
lAe  equilibrium,  on  a  celebrated  occasion. 
Mr.  Broi^bam  {afterwards  Lord  Brougham)  was 

Junior  with  Mr. ,  a  leading  eonnael  of  tlie  day. 

In  a  cause  eeUbre  that  nearly  conoemed  the  royal 
Ikmily.  The  leader,  opprsssed  with  the  responsibility 
of  his  charge,  and  weary  with  hiaai:ertIona,JuKl  been 
addressing  the  court  with  close  argument  for  several 
bouts,  when  it  was  apparent  to  every  one  that  his 
mind  had  suddenly  ceased  to  act  in  unison  with  Us 

speech.    Mr, became  flurried,  stammered,  and 

began  to  plunge.  Brougham  saw  what  had  happened, 
and  Instantly  rose,  interrupted  his  chief,  and  addressed 
the  court.  Wearing  upon  his  iiioe  an  expression  of 
great  suffering,  he  assured  their  lordships  of  ills  deep 
regret  at  having  to  trou)>le  them  at  such  a  time  witb 
H  matter  personal  to  himself.  He  did  it  most  unwll- 
Un^y,  but  he  was  snie  their  lordsblpa  would  forgive 
him  if  Hiey  only  knew  the  agony  he  was  then  endur- 
ing In  his  right  ear  by  reason  of  the  killing  draught 
thatmshed  through  "that  door  leading  Into  the  Com- 
mon Pleas."  He  was  nearly  mad  with  ear-aclie. 
,  What  be  thovld  do  if  the  nnisanse  oonUnned  he  could 
not  tell.  Might  he,  in  the  Interests  of  Ua  oUents,  en* 
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treat  the  Interposttloa  of  the  benob  T  l%e  bench  cos- 
doled  with  Mr.  Brougham  on  his  suflbrli^,  and  at 
once  ordered  measures  to  be  taken  to  stop  tbe  draught. 
"That  door  leading  to  tbe  other  court"  waa  shut,  but 
still  the  draught  cams ;  windows  were  examined,  and 
sand-bags  were  placed  ag^nst  the  openings  In  tbem, 
tin  the  nuisance  was  abated,— till  a  good  quarter  of  an 
hour  had  been  consumed,— till  Mr.  Brougham's 
leader  had  had  time  to  recover  himaelf.  It  is,  per- 
baps,  needless  to  add  that  the  "intelligent  Junioc" 
had  not  an  adie  or  pain  in  all  his  great  body. 

It  used  to  be  sold  of  Brougham  that  he  slept  onl^ 
once  a  week,  viz. :  from  Saturday  altemoon  to  Mon- 
day morning.  Oertain  it  Is  he  was  capable  of  under- 
going the  great«st  bodily  and  mental  fbtigue,  and, 
when  oocaslon  required  It,  could  sit  up  night  after 
night  at  work  without  t^pearlng  to  be  any  the  worse. 
This  was  no  light  matter,  con^dering  what  waa  then 
the  dflOy  profeesional  routine  of  a  oonnsel  In  first-rate 
practice, — a  routine  to  whtdi  few  advocates  would,  or 
perhaps  oonld,  now  submit.  At  nine  A.  H.,  at  cham- 
bers ;  in  oonrt  by  t«n ;  at  chambers  again  1^  fonr  for 
consultations ;  in  hall  for  dinner  at  five ;  In  obambeis 
onoe  mor«  at  seven,  there  to  stay  tHI  twelve  o'clock, 
and  often  later,  preparing  for  court  next  day,  or  ad- 
vising upon  cases  left  for  "  counsel's  opinion."  Such 
was.  In  Brougham's  time,  the  di^ly  programme  of  a 
successful  barrister's  lilb  lu  London.  Circuit  brought 
him  brlefe,  but  no  relief  from  work,  and  that  at  a  time 
when  men  had  to  ride  round  tbe  droult,  and  oould  not, 
as  now,  quietly  read  a  whole  bagful  of  brieb  in  the 
comfortable  railway  carriage,  which  transports  them, 
without  exerilon  or  anxiety  ou  their  part,  from  Lon- 
don to  Tork.    Truly,  there  were  giants  in  those  days. 

Counsel  are  sometimee— not  by  any  means  so  often 
as  they  deserve — answered  by  witnesses  In  their 
own  style.  It  was  not  a  bad  reply,  that  made  by  a 
witness  in  the  Grenvllle-Murr^  pe^uiy  case.  One 
of  the  counsel,  after  pressiDg  a  witness  who  had  given 
information  to  tell  him  what  oertain  persona  had  said 
about  his  having  given  this  information,  added,  "Tliey 
said  yon  Itad  split,  in  bet;"  but  the  witness,  noway 
cast  down  by  the  Insinuation,  replied, "  They  expressed 
themselves  in  maoh  more  gentlemanly  language  than 
that." 

This  reminds  me  of  a  counsel  who  had  been  bully- 
ing a  witness,  and  aslced  him  how  Ihr  be  had  been 
from  a  certain  place.  "  Just  fbur  yards,  two  feet  and 
six  inches,"  was  the  answer.  "  ^ow  came  yon  to  be 
so  exact,  my  friendT"  "Because  I  expected  some 
fool  or  other  would  ask  me,  and  so  I  measured  It." 

The  writer  remembered  a  counsel  who  mimicked  a 
witness  lo  his  great  annoyance,  and  when  the  witness, 
who  was  a  north  countryman,  prononnoed  the  word 
"watere"  aalf  it  had  been  "watters,"  inquired  of  him 
whether  In  his  part  of  the  coontry  they  spelt  "waters  " 
with  two  Cs.  "No,"  said  the  Witness,  "but  they apeU 
'  mamkors^  with  twor^'s." 

Dunning  (afterwards  Lord  Ashburton)  wanted  to 
get  out  of  a  witness  why  he  had  taken  up  hia  resi- 
dence in  tbe  verge  of  tbe  oonrt — that  is,  in  the  sanc- 
tuary—and after  pressing  him  a  good  deal,  elicited 
the  answer  that  it  was  "  in  order  to  avoid  the  rascally 
imperUnence  of  dunning." 

Some  counsel,  who  are  adepte  in  tbe  art  of  cross- 
examioatton,  and  who  think  it  desirable  to  discredit 
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e7«7  witnew,  ore  w  iin>ble  to  divest  tlienuM^vea  of 
the  habit  that  the^  lotolUvely  try  to  dlaeredlt  theix 
own  witnesses.  The  writer  remembeis  hearing  the 
case  of  Kemp  v.  NeviUe,  in  whiob  a  young  woman 
•ooght  to  reoover  damagee  against  the  anthorttfeB  of  a 
uniTBiatty  tor  having  (nosed  her  to  be."  prootoriaed," 
she  being,  as  alleged,  a  Oioroaghly  reapeotkble  peraon. 
A  nnnenuJd  being  pioduoed  as  one  of  the  wltoeeaes 
was  too  One  a  lady  to  say  she  was  a  nnrse,  and  ao- 
awered  ttie  qneaticra  of  ooonsel  by  saying  that  her 
oconpatlon  was  to  fake  duuge  of  in&nte.  Upon  this 
came  the  lUrtber  qnetitlon— soggeated,  perliapB,  by 
the  nature  of  the  oaBeimoonrt— "By  inbnts,  doyou 
mean  ondeigradaatea  under  Uie  age  of  twenty-one  T  " 
was  put  bj  Qm  oonnaeL  Hie  langb  was,  of  oouise, 
ngBtnnt  tbe  niUBe,  and  the  barrister  triamphed ;  bat 
it  is  easy  to  aee  how  a  good  reply  to  hla  obserralion 
woold  have  tamed  bis  triumph  into  morilflcatlon. 
Jorlea  are  too  often  led  away  by  sotimlng  dispntea  be- 
tween jndge  and  ooonsel,  and  between  ooonari  and 
wltnaaaeB,  into  a  belief  Uiat  what  bas  stilcUy  to  do 
with  those  persona  tbemselves  baa  amnething  to  do 
with  the  case  also ;  and  the  writer  haa  known  verdicts 
of  the  moat  aatoundli^  oharaoter  given  evidently 
becoose  of  some  bias  imparted  to  the  oaae  by  an  alter- 
cation that  had  nothing  to  do  with  Ik 

A  law  yeara  ago  theoe  alteroatlonB  between  Jndge 
and  ooonsd  were  the  flreqnent  oooaalons  of  daels, 
wbieh  were  not  looked  upon  with  euoh  disfavor  as 
they  mi^t  have  been  by  the  Junior  members  of  tbe 
proftsalon.  It  used  to  be  said  of  Lord  Norbnry, 
whose  career  was  a  rapid  one,  that  "he  shot  op  Into 
promotion."  Certain  It  la  he  fbught  a  great  many 
duels.  Oorran,  who  was  a  small  man,  was  otifeoted  to 
on  that  aooonnt  by  his  antagonist,  a  lawyer,  who  was 
a  very  btg  htan ;  but  Corran  soggeeted.  In  order  to 
make  all  right,  that  the  size  of  hla  own  figore  sbonld 
be  chalked  on  his  adversary's  body,  and  that  any  shots 
ontside  the  chalk  linee  should  go  for  nothing. 

It  bss  sometimes  h^pened  that  altercations  of  an 
onseemly  kind  have  taken  place  between  prisoner 
and  Judge,  not  only  In  Judge  Jeflrey's  day,  bat  much 
more  recently ;  and  there  are  some  sneodotea  on  reoord 
of  almost  brotal  behavior  on  tbe  part  of  the  Jndge 
towards  the  prisoner.  A  Jasttce  of  the  Queen's  Ele&ch, 
whose  name  was  assoolated  with  much  that  was  iode- 
ooroos  and  with  all  that  was  learned  thir^  years  ago, 
WBB  trying  a  man  for  his  lUb.  Thf  prisoner,  bdng 
fbund  guilty,  was  asked  tbe  usual  qaeeUon  whether 
he  had  any  thing  to  nige  why  sentence  of  death  should 
not  be  passed  upon  him,  and  thereupon  called  God  to 
witness  his  innocence,  inviUug  the  Almighty  tostrike 
htm  dead  where  he  stood  if  he  were  guilty.  When 
the  prisoner  had  done,  tbe  Judge  waited  a  minute  or 
two,  and  them  said:  "Prisoneratthebar  t  sinoeProvi- 
denoe  doea  not  seem  disposed  to  interfisre  in  the  man- 
ner yon  have  indicated,  the  sentence  of  the  oj^rt  is 
that  you  be  taken  fK>ni  this  place  to  the  place  whence," 
eto.,  etc.,  and  the  man  was  condemned  to  death  in  the 

A  Soot4!h  Jui^  condemned  a  man  to  be  hanged 
the  2Sth  of  the  month  tor  aheep-eteallng.    As  the  poor 
convict  was  being  removed,  he  exclaimed,  "  My  lord, 
ray  lord,  I  haena  got  Jostlae  here  the-day."    llie 
judge  looked  up  (Mm  his  papera  and  s^— it 


"Weel, 


doubtless,  otHurideied  a  good  Joke  at  Uie  Unw— 
weel,  my  man,  ye*!!  get  it  on  the  28th." 

At  one  time  It  was  Oie  praotice,  Uiough  it  was  never 
legal,  to  punish  Juries  by  fine  or  Imprisonment  f<»- 
verdlois  which  were  not  according  to  what  the  Judge 
coTtsldered  right  The  Star  Chamber  arrogated  to 
itself  Jurisdiction  in  the  matter,  and,  sending  tor 
rs  who  had  dared  to  go  contrary  to  the  wishes  of 
tbe  court,  rated  tbem  soundly,  and  often  flned  or  im- 
prisoned tbem.  This  was  frequently  the  case  in  Tudor 
and  atuart  Umee,  the  only  JastlfloaU(m  for  It  bdng 
that  then  Juries  were  notoriously  bribed,  or  were  de- 
terred by  fear  of  fiunlly  or  state  infloenoe  tioni  ^ving 
le  verdict  according  to  the  evidence.  Had  ILe 
t  oonUnned  to  the  present  di^.  It  ntlght  have  felt 
disposed  to  intertore  in  a  case  that  actually  occurred 
not  long  ago  on  the  Oxford  Circuit,    The  son  of  tbe 

squire  at  X ,  In  Worcestershire,  was  a  barrister, 

and  went  tbe  drculL  When  tbe  Judges  reached  X , 

a  brief  vras  put  into  the  bands  of  the  sqnire's  son  to 
enable  him  to  conduct  the  deiense  In  a  case  tbr  trial 
in  which  Hiere  waa  no  deibnae  at  all.  The  case  pro- 
ceeded npon  evidence  so  clear  and  telling  against  the 
prisoner,  that  evety  one  in  the  court  expected  the  Jury 
to  turn  round  in  th^  box  and  give  a  verdict  against 
him.  To  the  sorprise  of  all,  certainly  of  the  coimsel 
for  the  prisoner,  tbe  Jury  retired,  and,  coming  into 
court  agtin,  returned  a  verdict  of  Not  Ouilty.  A  few 
days  afterward  the  squire  was  riding  about  bis  land, 
and  was  accoeted  by  a  man  who  had  been  foreman  of 
tbe Juiywith theremarkableworda:  "Usfbtcbed'on 
afl^  I  reckon,  th' other  day,  zur;"  and  on  being  ques- 
tioned, explidned  that  some  of  the  Jury  at  the  trial 
"  wur  tbr  glvin'  a  vardiot  ag^  yonr  sun,  zur,  but  uz 
knew  our  duty  better  tlian  thaL"  Truly  Qie  prisoner 
was  fortunate  in  his  choice  of  counsel. 

It  is  exceedingly  difficult  in  some  parts  of  the 
country  to  get  verdicts  of  guilty  in  cases  Involving 
capital  pnnlsbmenL  Tbe  fueling  is  so  strong  against 
executlone,  and  is  probably  Influenced  by  some  con- 
siderations of  a  religious  nature  as  to  the  reaponsi- 
bilily  of  sending  a  murderer  to  his  acoottnt,  that  it  Is 
nearly  impossible  to  get  verdicts.  Tbe  Jnrora  prefer 
to  do  what  they  think  the  less  evil,  to  break  Qxalt  oaths 
"  a  true  verdict  to  give  according  to  the  evidence,"  to 
causing  a  man  to  be  put  to  death.  They  have  preced- 
ents enough  in  the  Juries  who  tempered  the  rigor  of 
the  bloody  oode  that  Romilly  swept  away  by  flnding, 
when  banging  was  tbe  punishment  fbr  thett  of  articles 
exceeding  twelvepeuce  In  value,  that  the  prisoner  was 
guilty,  bnt  that  the  value  of  the  article  stolen,  perhaps 
a  watch  or  a  trinket,  was  under  twelvepence  value. 


THE  ADUHaSTOATION  OF  JUSTIOB. 
I. 
There  ore  so  many  complaints  Jnst  now  of  Qm 
administration  of  Justice,  ttiat  we  have  thought  U 
worth  our  while  to  himt  up  a  few  cases  of  what  It 
formerly  was,  and  what  It  is  now,  so  that  we  may  try 
to  be  a  little  patient.  If  not  content,  with  a  progress 
toward  perfection,  even  if  perflation  la  aotyetfUUy 
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In  tlifl  eli^th  oentuiy  ttae  Jvdioi^m  Omda,  or  Jnd^ 
ment  of  the  Gromt,  prevailed.  An  Inebmoe  is  men- 
tioned in  Robertson's  Hlstoiy  of  Charles  Y. 

A  oontuTeray  had  arisen  between  the  Biafaop  of 
FariB  and  ttie  Abbot  of  SL  Detiuys  (MXioenilDg  some 
land,  and  It  'Was  determined  in  Utla  manner :  Eatdi 
prodooed  a  person,  who,  daring  the  oelebration  of 
msBS,  stood  befbre  the  oroas,  with  his  arms  expanded, 
and  be  whose  representatlTe  first  beoame  wear;  and 
altered  his  posture,  lost  the  eatiaa. 

The  following,  &om  the  same  writer,  Is  a  ease  of  the 
TVial  by  BaMe  in  the  tenth  centiU7 : 

The  qaeaUon  was  wliether  the  sons  of  a  son  who 
bad  died  before  Iiis  fkther,  slioiild  be  reckoned  smong 
the  children  of  the  family,  and  saooeed  to  the  inherits 
aaoe  equally  with  their  nnol«. 

The  Kmporcff,  "  desirona  of  dealing  lionorably  with 
his  people  and  noble*,"  appointed  the  matter  to  be 
decided  bjr  battle  between  twochamplona. 

Th«  ehampton  of  the  gnuididiUdran  waa  victorlons, 
and  it  was  established  by  a  perpetual  decree  that  they 
■bonld  haceafler  share  In  the  Inheritance  with  Iheir 
nncleo. 

la  it  from  this  aonne  that  we  deriTe  oar  second 
canon  of  Descents  in  1  Rev.  8L  761,  {ST 

The  lUlowing  oaae.  In  the  eleventh  centniy.  Is  l^m 
the  ume  Knthor : 

The  question  as  to  what  kind  of  lUtnal  should  be 
OMd  in  the  dmrchea  was  determined,  first,  byjndiidal 
combat,  and  next  by  throwtug  both  books  into  the 
flttwi—,  and  the  one  that  remained  nntonched  should 
be  TMor;  and  it  is  said  that  the  Hnaarabio  litnrgy 
triumphed  in  both  tarlaU,  beoanse  "  It  remained  nnhnrt 
by  the  fire  when  the  other  was  reduced  to  ashes." 

So,  if  it  waa  known  tliat  a  witness  was  going  to 
testify  to  a  psrtloalar  fltct,  he  might  Im  tdtaUei^ed  to 
(he  combat  by  Uie  party  against  whom  his  testimony 
would  be  giyMi,  andlf  he  was  defeated  in  the  combat, 
be  could  not  be  a  witness;  for  which  this  very  satis- 
tkctory  reasm  waa  given:  "For  It  is  Just  that  if  any 
one  afflrma  that  he  perfectly  knows  the  truth  of  any 
thing,  and  o&bra  to  give  oath  upon  It,  that  he  shoald 
not  hesitate  ta  maintain  the  verad^  of  his  afllrmatloa 


These  wwe  cases  oooarriEV  some  el^t  or  nine  hun- 
dred years  ago.  To  diow  the  progress  ftom  that,  we 
give  some  cases  which  ocoarred  some  one  or  two  hnn- 
dred  years  ago. 

The  manner  in  whidi  oar  anceattov  ^raanlsed  under 
the  forms  Of  law,  la  very  strongly  shown  in  our  reports. 

The  King  v.  WhOmore,  reported  in  1 W.  Bladtatone, 
S7i  ThtKinffv.Da»ee»,lA.  The  deltadanta  were  two 
yoong  stndoits  of  Oxford,  who  were  oonyloted  of 
speaking  treasonable  words  In  the  abeet  of  Oxford, 
on  I4Ui  of  February,  17*8,  and  ware  sentenced  to  pay 
a  fine  of  five  ooblca ;  to  be  imprlaoned  two  years ;  to 
find  aeoority  In  £2eO  for  good  behavior  for  aeven  years ; 
and  to  go  BTDnnd  to  all  the  oonrta  la  Weetmimter  Hall 
with  a  papM  on  their  foreheads  denothig  their  coiine; 
and,  as  the  report  adds,  which  punlahmeiit  waa  strictly 
pot  In  exeoiitiam. 

In  the  same  vfdume,  the  next  case  that  Sdlows  is 
ommeeled  wHh  the  aame  matter— 7^  JTA^  T.  I>r.  Atr- 
Mtt,  1  W.  BL,  S7;  S.C.ITnia.2S9.    TbeAttomey- 


that  he,  as  Vloe-Chancellcr  of  the  University  of  Ox- 
ford and  Justice  of  the  Peace,  had  not  punished  Whit* 
more  and  Dawee  for  their  treasonable  words.  The 
Attomey-Qenerel  moved  for  a  rule  directing  tbe  oCS- 
cers  of  the  Unlveratty  to  produce  their  records,  and 
the  matter  was  elaborately  ai^ed.  '  Wilbraham,  Hen- 
ley (afterward  Lord  Northlngton),  Ford,  and  Evans, 
all  BTgned  for  the  University.  "  Morton  on  the  same 
ride  would  not  repeat." 

On  the  other  side,  Ryder,  Attomey-Oeneral ;  Sir 
John  Strange;  Unrray,  Solicitor  Qeneml,  and  Sir  R, 
Iioyd,  argned  the  motion.  Bnt  It  waa  denied,  and  the 
leptaier  adds,  as  a  nota; 

"N.  B.— As  the  University  statute  book  really 
omt^ns  nothing  which  can  affect  the  merits  of  the 
case  In  any  degree,  and  as  printed  copies  of  It  were 
numerous  and  emy  to  be  met  with,  and  as  the  custo- 
dian of  the  records  might  have,  been  oompellod  to 
have  attended  with  them  on  the  trial,  this  extraordi- 
nary motion  seemed  only  to  have  been  intended  as  an 
excnae  for  dropidng  a  prosecution  which  conld  not  be 
malntrined ;  and  It  was  accordingly  dropped  Immedi- 
ately, t^ter  heading  eoit  the  dtfendant  to  the  amount  □/ 
aeeeral  ftundred  powndt," 

OBfnntyAiTOBi  o»  suhdat. 

In  jSteonn  v.  Broome,  3  Borrows,  1S9S,  decided  28 
'Sav.jlTiit'LiaA'iiaiafiiMeaja:  Anciently  tbe  courta 
of  Justice  did  ait  on  Sunday.  Spclman,  chap.  8,  p.  76, 
says theanclentCbrlBtlanspraotioedit.  •  •  •  Thf^ 
had  two  reasons  for  It;  one  was  In  opposition  to  the 
heathens,  who  were  anpersUtlone  aboat  tbe  observa- 
tion of  days  and  times,  ooncelving  some  to  be  ominous 
and  onlucky  and  others  to  be  lucky ;  and,  therefore^ 
the  Christians  laid  aside  ail  observance  of  days,  A 
second  reason  they  had  also,  which  was  by  keepli^ 
their  own  courts  always  open  to  prevent  Ohilatlaa 
suitors  from  resorting  to  Uie  heathen  courts. 

Bnt  In  tbe  year  617  a  canon  was  made  that  no 
bishop  or  infra  potttut  should  presume  to  ailjadge 
causes  die  Dominioo ;  and  this  canon  was  ratified  by 
Tbeodcatna,  who  fortified  it  with  an  Imperial  oonatl- 
tuUon. 

Another  canon  by  the  Connoll  of  Tribury,  In  e9E^ 
and  another  by  the  Council  of  Krxford,  In  93^  wer* 
to  tbe  same  effect. 

These  canons  were  received  and  sanctioned  by  the 
Saxon  kings,  and  particularly  by  Edward  tlie  Con- 
fenor ;  and  were  afterward  confirmed  by  William 
the  Conqueror  and  by  Henry  II,  and  so  became  part 
of  the  common  law  of  Engluid. 

Potier  V.  Oroza,  1 W.  Bladutone,  48.  On  a  qaestion 
of  privll^e  to  an  ambassador's  servant  of  axemptloa 
ftom  arrest,  the  Judges  mentioned  some  queer  caHeOL 

Leb,  J. ,  remembered  a  cose  where  a  man  swore  be 
was  master  of  tbe  horse  and  clerk  to  the  kitchen  of  an 
ambassador,  who  bad  no  horse  and  only  part  of  a 
kiteheni 

FoBnxR,  J.,  remembered  the  case  of  one  who  swon 
be  was  chaplain  to  tbe  Morocco  ambassador. 

ma  King  v.  Charlea  Radeliffe,  1  W.  Blackstone'a 
RepoTlB,S;  8.  C.,1  Wilson,  16Q.  The  prisoner  was  the 
brother  of  the  Earl  of  Derwentwater,  who  was  exe- 
cuted for  high  toeoson  in  1716,  for  "being  out"  forUte 
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Tlie  prisoner  was  In  onstod;  in  Newgate  in  1710, 
and  made  his  eeoape  out  oT  the  coontiy,  but  was 
attAinted  for  high  treason.  HewenttnlotheFreuchaer- 
Tice,  and  thirty  rears  afterward,  daring  the  rebellion 
of  1745  (BO  celebrated  by  Walter  Scott  In  his  novel  of 
Waverly),  he  WE»captared  with  other  Franch  officers 
and  troops,  In  a  vessel  which  was  sapposed  to  be 
bound  for  Scotland.  He  was  now  Eigain  conimittedto 
the  Tower,  and  after  being  detained  there  about  a  year, 
the  Attomey'Qeiieral  Kyder  had  him  brought  before 
Uie  King's  Bench  to  receive  sentence  on  his  oonvio- 
tion  thirty  years  before.  When  thus  bionght  up, 
the  whole  proceedings  were  marked  by  a  fbrooi^  and 
relentleesneas  that  wonld  shook  modem  sensibility. 

Blaokstone,  In  lila  report  of  the  case,  accuses  Bad- 
cliffe  of  behaving  with  "some  levity  and  Indecency" 
In  i^lat-la-lmtng  the  Jurisdiction  of  the  court,  becaose 
he  was  a  subject  of  France.  Bat  Wilson  doses  his 
report  by  saying :  "  The  prisoner  was  beheaded  on 
XJttle  Tower  Hill,  iKh  Dec«mber,  1743,  and  behaved 
with  great  fbrtltade  and  Christian  patience ;"  but 
adds,  vt  CMdivi,  aa  I  heard, 

Badcliffe,  when  brought  up,  wanted  to  read  his  oom- 
mlssion  to  show  that  he  bad  been  a  French  offloer  fbr 
Uilrty  years,  but  the  court  reftised  to  let  him.  He 
was  then  caUed  upon  to  hold  np  his  hand  — which  is 
usual  on  arraigning  prisoners  even  at  this  day  and 
among  UB-^and  is  said  in  .HaU**  FUaaof  the  Orovm, 
vol.  2,  p.  219,  to  be  of  importance ;  "  for,  by  holding 
up  Us  hand,  eoMt<Udeper»ona\ndietati,«DAheowDA 
himself  tobeof  that  name."  Tet  peers  were  exempt 
from  doing  so,  as  la  Lord  Stafford's  case,  in  T.  Bay' 
mond's  Reports,  408. 

RadcliffereftisedtoholduphlBhand.  TheAttomey- 
Qeneral  replied  that  that  was  mere  matter  of  fbrm, 
and  in^ted  that  he  should  be  arr^gned  without  it, 
and  IjKH,  Chief  Justice,  reqaesled  BadolICfe  to  comply 
with  it  as  a  "usnal  ceremony."  But  Badcliffe  re- 
fosed,  saying,  if  it  was  mere  matter  of  form,  it  might 
be  dispensed  with  lo  the  case  ofa  stranger ;  If  a  point 
of  moment,  he  was  determined  to  do  nothing  that 
might  argne  a  enhmlssion  to  the  JurlBdlctlon. 

He  was  then  asked  what  he  had  to  say  why  sentence 
should  not  be  pronounced  against  him,  on  this  con- 
viction of  thirty  years  old,  and  he  was  told  that.  If 
he  did  not  answer,  he  should  be  Ibrthwith  sentenced. 

He  desired  that  counsel  might  be  assigned  him, 
which  was  done,  and  the  24th  of  November  was  fixed 
to  bring  Mm  up  again. 

His  counsel  moved  fbr  leave  to  have  access  to  him, 
bat  Byd«r,  Qm  Attorney-General,  otdeoted  I 

Byder's  whole  conduct  was  marked  witb  the  sab- 
servienoy  of  the  politioian  to  superior  power,  and  he 
had  his  reward.  In  1754  he  was  made  Chief  Justice 
ofOie  King's  Bench  in  the  place  of  Ijee,  who  died. 

On  the  application  of  Badcllffe's  eonnsel  to  have 
aocMB  to  him,  Murray,  tlie  SoUdtor-Qeneral,  behaved 
differently.  He  said  that  permission  for  such  access 
had  already  been  granted;  so  the  court  did  nothing 
on  that  motion. 

This  Slorray  became  Chief  Justioe  of  the  Kii^s 
Bench  In  1756,  when  Ryder  died,  and  was  afterward 
funooa  sa  Lord  Mahsfield. 

On  24th  November  RadcUffe  was  again  brought  Into 
court,  and  began  reading  a  cartel  which  stipulated 


that  all  officers  of  what  nation  soever  should  be  ex- 
ohanged,  etc^  But,  as  Blackstone  reports,  "  the  court 
look  no  notice  of  this." 

Wlison  adds  to  his  report:  "Notb,— Theprlwmer 
insisted  he  was  an  officer  in  the  French  King's  army, 
and  offered  his  commission,  bat  the  ootirt  reftised  to 
read  it.  He  also  indsted  on  a  cartel  between  the  two 
crowns  now  at  war,  but  tlie  coort  said  they  could  take 
no  notice  of  either." 

Badcliffe  then,  in  answer  to  Hie  question  what  be 
had  to  say,  etc,  plenled,  "  without  holding  np  his 
band,"  as  the  report  says,  that  he  was  not  the  person 
named  In  tbe  record  of  oonvldioa.  The  Attomey- 
Qeneral  averred  he  was,  and  demanded  an  Instanter 
trial  on  that  issue. 

Wilson  reports  that  when  ooansel  was  assigned  to 
Badcliffb,  they  desired  to  have  a  co^  of  the  record 
and  to  see  It.  But  the  oourtrefnsed,  saying  there wm 
no  instance  or  precedent  of  It  I  •  But  the  court  kindly, 
at  the  counsel's  request,  ordered  the  olerk  to  read  it 
over  again. 

On  tiie  Attorney-General's  demand  for  an  Insfanter 
trial  of  the  isane  of  identic,  the  prisoner  asked  for 
time  to  get  two  witnesses  bom  abroad,  ha  having  tbr 
thirty  years  been  abroad  and  not  In  England,  except 
during  the  year  he  was  a  prisoner  In  the  Tower,  and 
his  coansol  read  an  affidavit  that  they  were  neoumry 


ISie  Attorney-General  oldected  to  receiving  the  affi- 
davit, beoaose  it  was  not  entitled,  a  paltry  quibble  In 
a  matter  of  lifo  and  deatli.  H«  also  objected  that  the 
prisoner  had  described  himself  h  the  Oonnt  De  Ser- 
wentwater  instead  of  Charles  BadolUfo, 

Then  the  Attorney-General,  the  Solloitor  Genera], 
and  their  assooiatea.  Sir  John  Strange,  the  aufhrar  of 
Strange's  Reports,  and  Sir  Thomas  Bootle,  all  united 
in  ol^eding  to  any  poetponsnent,  uulcaa  RadcUlfe 
would  make  oath  that  he  was  not  the  same  person. 
It  was  in  vain  that  his  counsel  urged  the  maxim  n«nio 
ttnetnr  ter^ittan  aoctuar-e;  that  to  insist  upon  that 
would  be  to  force  bim  into  self-aconsatfon  by  his 
silence,  or  else  Into  peijnry  by  taking  It,  and  that  Uia 
prisoner  had  been  confined  more  than  a  year  without 
being  brought  to  trial,  or  knowing  what  charge  would 
be  brought  against  him,  and  that  the  Crown  had  taken 
the  whole  twelvemonth  to  seek  after  evidence,  and 
wonld  not  allow  the  prlBoner  a  term,  or  even  a  week 
or  a  day. 

"Fhe  court  refused  any  delay,  unless  he  would  make 
soohoatii,  andherafUsed.  So  the  court  ptooeededin 
the  de^gn  on  the  lifo  of  a  man  whose  (^bnse  had  been 
committed  thirty  yeais  befbre ;  who  had  ever  since 
remained  out  of  the  country,  and  who  now  refused  to 
fUsl^  his  word  even  to  save  his  llfb. 

Blaokstone  says  that  Qien  ajary  was  Impaneled  on 
the  spot  by  Qie  under  sheriff  of  Mlddiesex,  who  at- 
tended for  that  purpose ;  but  Wilson  goes  brther,  and 
says  the  Jury  was  ready,  waiting  in  the  hall,  in  order 
to  tryanyissne  that  might  be  Joined  between  the  kii^ 
and  the  prisoner. 

It  will  be  remembered  that  this  wm  a  proceeding 
in  banoo,  where  there  was  no  regular  Jury  drawn  im- 
partially,  but  one  could  be  aammoned  by  the  aheriff 
tcom  whomsoever  he  pleased ;  and,  as  the  sheriff  was 
aa  appointee  of  Uw  Crown,  it  is  not  diffiouU  to  Judga 
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what  hU  course  would  be  in  a  case  wbere  the  Crown 
erineed  such  a  determination  to  have  Uis  priBoner 
exMat«d. 

SoUie  trial  of  Identic  wenton.  Blackstene  reports 
that  fonr  witnessee  were  ezamlnad  fbr  ttie  Crowa,  of 
whom  the  principal  wps  General  WIllianiDon,  tfae 
Lteateoaut  of  the  Tower,  who  teertifiad  to  the  oonfta- 
sions  of  the  prisoner  wliile  in  bia  costody. 

Such  tflstimony  would  not  now  be  received  at  all 
wlthoat  due  previoos  warning,  bntwaa  then  the  main 
lellanoe  fbr  the  prooeontion. 

The  old  Idea  was  that  oonfbesion  was  tl 
eridenoo  of  guilt,  because  the  product  of 
oonsdenoe,  butmodemttmealuiTeBliowii'nBtlutBnch 
confiBssione  are  more  freqoeotly  caused  by  feor'and 
alarm,  and  are  often  untrue;  and  so  webave  the  rule 
that  when  one  Is  in  custody  on  an  accusation,  his  oon- 
ftsslon  then  made  will  not  be  recdved,  nuleaa  there  is 
OTidence  to  show  that  It  was  entirely  volontary  and 
not  caused  by  tear  or  fiidnoementa  held  ont  by  others. 
See  Joy  on  Confesdons,  paa»im,  1  Cow,  and  Hill's 
If 0t«s  to  Ph.  Evidence,  2B2,  288 ;  Kinff  y,  WatkiTu,  i 
Cw.  and  I^yne,  MS. 

Wilson,  in  his  report,  gives  more  of  the  details  of 
the  evidence.  T^vo  of  the  wltaeeses  identiBed  the 
prisoner  as  having  been  to  the  rebellion  of  1716,  but 
did  not  Identify  him  as  the  one  who  was  tried  and  con- 
victed in  1716.  The  third  witness  testified  that  he 
shaved  eharles  BadollOb  when  a  prisoner  in  1716,  but 
he  did  not  Ixtllsve  the  prisoner  now  at  the  bar  to  be 
the  same  person.  BtUl  the  verdict  was  ag^net  him, 
and  tliat  upon  testimony  which  would  not  now  be 
admissible. 

There  were  one  or  two  other  points  showing  the 
partial  character  of  the  trial. 

It  la  a  rule  that  in  all  capital  cases  where  life  is  In 
Jeopardy,  the  prisoner  may  peremptorily  challenge  a 
oertidn  nnml>er  of  Jurors,  and  thus  set  them  aside  at 
bis  pleasure  without  reason  given. 

BadclifTe  interposed  such  a  challenge  in  hia  case, 
but  the  court  reftised  it  on  the  ground  of  a  citation 
from  HeOI'b  Pleas  of  the  Crown,  vol.  2,  287,  that  such 
ohalleDgCB  are  not  allowed  In  oollateral  issues. 

The  remarkable  feature  of  this  ruling  is,  that  In  the 
very  next  paragraph  to  that  died,  Ijord  Hale  says  that 
a  peremptot;  challi^  la  allowed  !□  a  case  of  a  plea  of 
not  guilty,  or  any  other  matter  where  life  Is  at  stake. 

So  the  court  In  their  oppression  of  RadclUTe  not  only 
disregarded  the  general  rule  allowing  a  peremptory 
challenge  In  coital  oases,  but  disregarded,  or  garbled, 
or  were  Ignorant  of  the  very  anthority  on  whitA  they 
r«ated  their  dedsion. 

Another  feature  was  this !  When  the  testimony  waa 
closed  the  counsel  Ibr'the  prisoner  observed  upon  It 
to  tlie  Jury,  alter  wbidi  the  Attorney-General  (oon- 
trary  to  aU  practice,  as  no  evidence  was  given  by  the 
prisoner)  insisted  upon  his  right  to  reply,  and  was 
permitted  to  do  so.  In  his  remarks  he  told  the  jury 
that  the  prisoner  uad  reftased  to  make  oath,  as  before 
mentioned  —  a  fact  which  had  not  been  proved,  on 
which  he  bed  no  rlight  therefore  to  conunent,  or  even 
mention,  and  in  regard  to  whldi  the  prisoner  was 
thus  deprived  of  all  opportunity  of  explanation. 

The  prisoner  offered  one  witness,  tbe  envoy  of  the 
King  of  the  Two  jaidliee,  to  prove  how  long  ha  hod 


been  m  the  French  servioe,  but  the  court  reftased  to 
permit  him  to  give  the  evidence. 

Blackstone  saye  the  Jury  was  ont  only  three  mlnntea 
deliberating.    Wilson  says  it  was  half  an  hour. 

Blackstone  reports  that "  a  bintattempt "  was  made 
to  plead  a  pardon,  "bnt  the  foundation  of  the  i^ea 
iMtng  very  slender,  it  was  dropt."  ' 

Wilson  reports  that  when  Uie  Jury  rendered  their 
verdict,  one  of  the  prisouer'a  ooonsel  moved  Ibr  leavo  ' 
to  plead  the  general  pardon  of  the  third  of  George  n, 
but  the  Judges  refosed  In  thiswise:  "It  cannot  now 
be  done,  for  the  delbndant  has  been  asked  what  he 
had  to  say,  etc,  and  he  has  relied  upon  his  not  being 
the  some  person,  etc.,  and  this  plea  comes  too  late, 
/or  IA«  eoftrt  earmol  ask  Aim  ein'e«  what  he  has  to  say,"  ' 
etc  Whereupon  the  court  awarded  execution,  and 
that  day  fortnight  was  appointed  for  tliat  purpose  at 
the  prayer  of  the  Attomey-QeneraL 

In  the  case  in  Blsckatone  it  is  said  that  when  exe- 
cution was  awarded  the  prisoner  took  his  leave  of  the 
court  with  this  speech:  "Ibop^  your  lordship  will 
allow  me  time  enough  to  send  to  Lord  Morton  {then 
■  prisoner)  at  Paris,  for  we  are  to  set  ont  upon  the 
same  Journey  together." 

Wilson's  report  is  silent  as  to  that,  and  what  was 
the  precise  meaning  cannot  now  probably  be  aeoar- 
talned. 

Thus  ended  this  cmel  ihrce  of  a  trial,  this  one  Di- 
stance among  many  prevalent  In  tbatdi^,  c^Jadioial 
murder  under  the  forms  of  law. 

One  cannot  read  the  aooonnts  of  such  Mala  without 
bdng  thankful  that  our  lot  has  Ihllen  in  better  days, 
or  without  foeling  for  those  people.  Odi  ace^itrem  qtU 
temper  civet  in  tanguine. 

But  there  Is  a  precedent  for  even  this  case  in  the 
execution  of  Walter  Baleigh  In  the  time  of  the  elder 
StoarL 

(3b  be  Cbntinued.) 


LAW  ASD  LAWYERS  US  IJTERATUBE. 

m. 

In  Robert  Greene's  "  London  and  Engtand,"  w« 
find  a  client  "fUn  to  lay  hia  wif^s  best  gown  to 
pawn"  for  a  lawyer's  (bes.  ThraslbuluB  borrowed 
(brty  pounds  of  an  usurer,  "  whereof  ho  received  ten 
PQund  in  money  and  thirty  poond  in  lute  strings, 
whereof  he  could  by  great  friendship  make  but  five 
pound."  By  the  obligation  the  money  was  to  be  re- 
paid between  tbree  and  fonr  o'clock  of  a  certain  after- 
noon, but  theusurer  held  tbeddbftnrwiUi  "brabbling" 
(quarrelling)  "  OR  the  olo(^  strook."  Held  that  the 
debtor  lost  hia  lands  which  he  had  "  bound  in  recog- 
nizance" for  the  loan.  So  Aloon  lest  his  eow  which 
he  pledged  to  the  usurer,  because  he  broke  a  day.  In 
this  Instance  the  interest  was  ei{|^t«en  pence  a  week 
and  the  "  osniy  "  was  the  oow'e  milk. 

In  the  same  dramatist's  "James  the  Foorth,"  a 
lawyer,  a  merchant  and  a  divine  rate  ona  another 
as  being  responsible  for  the  dTll  disorders  of  tlie  time. 
The  divine  tasks  the  lawyer ; 

'■  Why  devise  von 

Olansea,  and  nibtle  rouons  to  exoeptf" 

"  It  la  TOur  snlse 

_o  oolo  provisos  "- 

Tomakaagajrp: 
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When  voD  delay  foqi'  oommoa  plou  for  vmtb." 

"Yoa  fleece  tbemoftheircolD.Oielrctilldren  beg, 
Aad  many  want,  beoanee  ;«i  may  be  rleb." 
"The  law,  aay  Lhey,  In  peace  ooiuuiiied  OB, 
And  now  In  war  we  win  oonaa.'      '^ 


OoUlTer,  In  Uie  "Voyage  to  the  Hoojtmbiinu," 
glTSfl  the  Ibllowlng  ctuurtlo  MMOimt  of  law  and  Ibw- 

"  Than  was  k  sooie^  of  mea  Muong  ns,  bred  np 
from  tlieir  yontb  In  ttie  art  of  proving,  by  words  mnl- 
Hplled  for  tiie  pnrpom,  that  white  Is  black,  and  black 
Is  white,  acoordlng  as  thsy  are  paid.  To  this  Bocietr 
all  the  rest  of  Oie  people  are  slavea.  For  example,  if 
my  neighbor  has  a  mind  to  my  cow,  he  haa  a  lawyer 
to  proTO  that  he  ought  to  have  my  cow  from  me.  I 
muBt  then  hire  another  to  def^d  my  right—  It  being 
against  all  rules  of  law  that  an;  man  ahonld  speak  Ibr 
himself.  Now,  in  this  case,  I,  who  am  the  right  owner, 
lie  nnder  two  great  dleadvantages ;  first,  my  lawyer, 
being  practiced  almost  from  his  cradle  In  d^ending 
blsehood,  is  qoite  out  of  his  element  when  he  would 
be  an  advocate  for  JasUoe,  which  is  on  nnnatnral  offloe 
he  always  attempts  with  great  awkwardness,  if  not 
with  111-wllL  l^e  seoond  disadvantage  Is,  that  my 
lawyer  must  proceed  with  great  canllon,  or  else  he 
will  be  reprimanded  by  tbe  Jadges,  and  abhorred  by 
his  brethren,  as  one  who  would  lessen  the  praoHoe  of 
the  law.  And,  Uierelbre,  I  have  but  two  meUiods  to 
preserve  my  oow.  The  flist  is,  to  gfdn  over  my  ad- 
versary's lawyer,  with  a  doable  fee,  who  will  then 
betray  his  Client  by  Inslnnating  tliat  he  has  Justice  on 
his  side.  The  seoond  way  is,  fbr  my  lawyer  to  make 
my  canse  appear  as  unjnst  as  he  can,  by  aUowlng  the 
cow  to  belong  to  my  adversary ;  and  this.  If  It  be  skill- 
fully done,  will  certainly  bespeak  the  thvor  of  the 
bench.  Kow,  your  honorlsto  know  that  these  Jndgca 
are  persons  appointed  to  decide  all  controvei^M  of 
property,  as  well  as  for  the  trial  of  criminals,  and 
picked  oat  from  the  most  deztwons  lawyers,  who  are 
grown  old  or  lai? ;  and,  having  been  biased  all  their 
lives  against  truth  and  equity,  lie  nnder  snoh  a  fiital 
necessity  of  fbrorlng  Brand,  peijury,  and  oppieesion, 
that  I  have  known  some  of  them  reftue  a  lar^  bribe 
from  the  side  where  JasUce  lay,  rathto  than  lq]are  the 
fhcnlty  by  doing  any  thing  nnbecoming  their  nature 
or  their  office.  It  is  a  muxlni  among  theee  lawyers, 
that  whatever  haa  been  done  before  may  legally  be 
done  ag^n ;  and  therefore  they  take  epedal  oore  to 
record  all  the  deddons  formeriy  made  against  orun- 
mon  Justioe  and  the  general  reason  of  mankind. 
Thsae,  under  the  name  of  preoedents,  they  produce  as 
authoritleB  to  jostify  the  most  Iniquitous  opinions  i 
and  the  Jndges  never  bll  of  directing  accordingly. 
In  pleading,  they  etadlously  avoid  entering  into  the 
merits  of  the  cause ;  bat  are  load,  violent,  and  tedious 
in  dwelling  npon  all  drcumstanoGS  whioh  are  not  to 
the  purpose.  For  instance,  In  the  osse  already  men- 
tioned, they  never  deolTe  to  know  what  claim  or  title 
my  adversary  ha*  to  my  oow ;  but  whether  the  said 
oow  were  red  or  black;  ber  homs  long  or  short; 
whether  the  field  I  grace  her  in  be  round  or  square ; 
whether  ahe  was  mUked  at  home  or  abroad ;  what 
diseases  she  ia  sntiteot  to,  and  the  Uke;  alter  which 
they  oonsolt  preoedents,  a^joam  the  oaose  from  time 
to  time,  and  in  ten,  twen^,  or  thirty  yeais  oome  to  an 


issue.  It  ia  likewise  to  be  observed,  that  this  society 
has  a  peculiar  oant  and  jargon  of  their  own,  that  no 
other  mortal  oan  ondeisland,  and  wberein  all  UmIi 
laws  are  written,  which  they  take  specl»l  oare  to  mul- 
tiply ;  whereby  they  have  ooofoanded  the  very  enenoe 
of  truth  and  fldnehood,  of  ri^t  and  wrong ;  so  that  it 
will  take  thirty  years  to  dedde  whether  the  field  left 
me  by  my  anoesloiB  for  six  generations  belongs  to  me 
or  a  stranger  three  hundred  miles  otL  In  the  trial  of 
petBO&B  Bcoused  for  crimes  ag^nst  the  State,  Uie 
method  is  much  more  short  and  commendable ;  the 
Judge  first  sends  to  aoond  the  disposition  of  those  Id 
power,  after  which  he  oan  easily  hang  or  aave  a  crimi- 
nal, strictly  preserving  all  forms  of  law," 

JOBS  Hmn  BUBTOK, 
In  "  The  Book  Hunter,"  takes  a  similar  view  of  this 
"peculiar  cant  and  Jargon"  of  the  Scottish  law,  as 
contrasted  with  that  of  the  English': 

"  When  one  has  been  at  worta  among  Interlocutors, 
suspensions,  tacks,  wadsets,  multiplepoindlngE,  abju- 
dications in, implement,  sssignatious,  infoftmente,  ho- 
mologations, charges  of  homing,  qaadrennlam  ntHes, 
vidons  intromieslous,  decrees  of  patting  to  silence, 
ooqjolnt  actions  of  declarator  and  reductlon-imi»oha- 
Hon  —  the  brain,  being  saturated  wltb  these  snd  their 
kindred,  becomes  refreshed  by  crossing  the  border  of 
legal  nomenclatare,  and  getting  among  common 
recoveriM,  demurrers,  quare  tmpedits,  talla-mole,  tails- 
female,  docked  tails,  latitats,  avowries,  nihil  dioits, 
oestais  qui  truBts,  estoppels,  eesolgns,  dairlMt  pre- 
sentments, emparlanoes,  mnndimnnwii  qui  tams, 
capiasad  fodeudums  or  ad  withernam,  and  so  forth. 
Alter  vexatious  interloontors  in  which  the  Iioid  tedl- 
nary  lias  refnsed  interim  interdict,  bnt  pwwed  the  bill 
to  by  the  question,  reserving  e^Mnses ;  or  has  re- 
pelled the  dilatory  de&noes,  and  ordered  the  cms  to 
the  roll  for  debate  on  the  peremptory  defences ;  or  has 
token  to  avisandum;  or  has  ordered  re-revised  con- 
desoendence  and  answers  on  the  conjoint  probation ; 
or  has  sisted  diligenoe  UU  caution  be  found,  jodicto 
sisti;  or  bas  done  nearly  all  these  things  together  in 
one  breath— it  Is  like  the  oonsolation  derived  from 
meeting  a  companion  In  adversity,  to  find  that  at 
Westminster  Hall,  '  In  formedon,  the  tenant  having 
demanded  a  view  after  a  general  imparlanoe,  tiie  de- 
mandant issue^  a  writ  of  petit  cape — held  irregular.'  ■■ 

We  are  glad  this  was  so  held,  for  if  such  sui^  things 
are  r^n^i^r  and  normal  we  sboald  pi^  the  TgHgHrfi 
lawyers. 

800TT, 

Of  theadmlnlatratfon  of  Jnstloe  in  Scotland,  Walter 
Scott,  himself  a  lawyer,  gives  a  moat  humorous  pie- 
tars  in  "  SedgaonilsL"  In  this  admirable  novel,  the 
character  of  the  elder  Fairford,  a  brisk,  smart,  pedan- 
tic, shrewd,  learned,  ftissy  attorney,  is  drawn  to  the 
life.  His  son,  Allen  Fairferd,  Is  dee^ned  Ibr  the  bar, 
and  the  old  gentleman  finds  an  excellent  opportunity 
to  put  him  forward  In  his  debnL  Petw  Peebles,  "  an 
Insane  beggar— as  poor  as  Job,  snf  as  mad  asa  Mandi 
hare,"  has  for  flftoen  years  had  a  snit  against  one 
Plalnstanes,  "et  per  contra."  To  use  Us  ownwords, 
"  if  be  is  lidrd  <tf  naething  dse,  he  Is  donUtuta  UOt."-. 
It  is  Oiia  suit,  to  which  no  parallel  was  ever  framed 
in  floUon  save  tlie  honored  case  of  Jamdyoe,  whldi 
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-  old  Fair/brd  Uills  hia  wa  iie  mast  be  read;  to  fu^ne 
before  the  Lords  st  three  or  tovx  d»ya'  notice.  When 
hla  eon  fears  that  he  should  spoil  any  cause  throst  on 
him  ao  hastily,  the  old  man  replies :  "  The  ohimrgeons 
have  a  uBefOI  practice  by  which  they  put  their  appren- 
tloes  and  ^ron<«  to  work  npoD  seiueleee  dead  bodiea, 
to  which,  as  they  can  do  no  good,  so  they  cao  eerlainly 
do  as  little  harm.  Ye  cannot  spoil  It,  Alan.  As  there 
have  been  about  ten  or  a  dOEea  agents  concerned,  and 
eooh  took  bis  own  way,  the  <»se  is  txaao  to  that  pan 
that  Stair  or  Armlstori  oonld  not  mend  it,  and  I  do  not 
think  Uiat  even  yon,  Alan,  on  do  It  mnch  harm — ye 
may  getisredit  by  it;  but  can  lose  none."  Peebles 
being  a  Finltor  bi  forma  pauperit,  Domtonstie,  one  of 
the  poor's  lawyera  and  nephew  to  one  of  the  lords,  bad 
been  aaalgned  to  the  oondoot  of  the  caae,  "  bat  aa  soon 
as  the  harebrained  goose  saw  tlie  pokes"  (prooess- 
b^s)  "  he  took  fright,  called  for  his  nag,  1^  on,  and 
.  away  to  tfaeooontrylstaegone."  The  Lord,  his  uncle, 
being  much  mortifled  at  this  defeotion,  old  Falrford 
oSbred  bis  son  Alan  to  (Ul  the  gap,  an  oOer  eagerly 
embraced  by  the  runaway's  nnole  and  by  the  orack- 
brained  client  blmselt  The  aooennt  la  oontiOned  In  a 
letter  from  the  young  attorney  to  his  friend  Danie 
Latimer.  "  My  &ther  called  to  James  Wllklnaon 
to  bring  In  the  two  bits  of  pdces  be  would  find  on 
hla  table.  Exit  James,  and  presently  re-enters, 
bending  under  Oia  load  of  two  huge  leathern  bags, 
fall  of  papers  to  the  brim,  and  labeled  on  the  greasy 
books  with  the  magio  impreas  of  the  clerks  of  court, 
and  the  title  FeebUa  againtt  Plain»tane4.  This  huge 
mass  was  deposited  on  the  table,  and  my  ftther,  with 
no  ordinary  glee  In  hia  eountenanoe,  began  to  draw 
ont  the  Tariooa  bundles  of  papers,  secured  by  none 
of  yonr  red  tape  or  whip-cord,  but  stout,  subetantJal 
oaels  of  tarred  rope,  snob  aa  mi^t  have  held  small 
craft  at  their  moorlngi."  The  oral?  client  Is  then 
introduced  upon  the  aoene,  and  Alan  oonUnues: 
"  8adi  Insane  paupers  have  sometimes  seemed  to  me 
to  resemble  wrecks  lying  upon  the  shoals  on  the 
Goodwin  Sands,  or  In  Yarmouth  Roads,  warning  other 
vessels  to  keep  aloof  from  the  banks  on  which  tbey 
bave  bera  lost ;  or  rather  snob  mined  clienta  are  like 
•care-crows  and  polato-bc^es,  distributed  throngh 
the  conrla  to  scare  away  Ibola  fkom  the  scene  of  litiga- 
tion." Feter  made  like  terrifying  proposition  to  state 
the  case  bimaelf  to  Alan,  but  the  old  gentleman  came 
the  resone, — "  I  am  yonragent  for  the  time,"  resumed 
my  &ther,  "and  you,  who  are  acquainted  with  the 
forma,  know  that  Uie  olient  states  the  cause  to  the 
agent~^theagent  to  the  counsel."  "Theooansel  to 
the  lord  Ordinary,"  conUnaod  Pet«r,  once  set  a 
going,  like  the  peal  of  an  alarm-olock,  "the  Ordinary 
to  the  Inner  House,  the  President  to  the  Bench.  It  is 
Just  like  the  rope  to  the  roan,  the  man  to  the  ox,  the 
ox  to  the  water,  the  water  to  the  fire."  Old  FUrford 
then  goes  on  to  explain  the  causes  tq  bis  son.  Feter 
Peebles  and  Panl  Plainstanes  had  been  partners,  who 
baring  disaolved  the  partnership  by  consent,  their 
afblrs  at  length  came  into  court,  and  "  branched  out 
into  several  distinct  processes,  most  of  which  have 
beenoonJoinedbytbeOrdlnary.  There  Is  the  ori^nal 
action  of  Ptablai  t.  PlaAutane*,  oonvenlng  him  fbr 
payment  of  £3,000,  lees  or  more,  aa  alleged  balance 
dnsbyPlalnstMies.    adly.  There  Is  a  eonnt«r-acUon, 


in  whi^  Plalnstanes  Is  pttrsner,  and  Peebles  defends, 
for  £2,500,  lees  (»  more,  being  balance  aU^jed  per 
contra  to  be  due  by  Peebles.  Sdly.  Ur.  Peebles' 
seventh  agent  advised  an  action  of  oompt  and  reckon- 
ing at  his  inslanoe,  wherein  what,  balance  ahonld 
prove  due  on  either  side  might  be  fidrly  struck  and 
ascertained.  4tbly.  To  meet  the  hypotbatioal  ease, 
that  Peebles  mifd^t  be  found  liable  In  a  balance  to 
Plalnstanes,  Mr.  Wlldgoose,  Mr.  Peebles'  eighth  agent, 
recommended  a  momplepolnding  to  bring  all  parties 
oonoerned  into  the  field."  This  last  form  of  action  Is 
highly  a^^roved  by  poor  Pet«r,  wlto  declares  It "  the 
safest  remodiwn  jurit  in  the  whole  form  of  prooees," 
and  that  he  has  "  known  it  ooi^jolned  with  a  declara- 
tor of  marriage."  Peter  also  confirms  old  Falrford'a 
statement  of  the  case,  but  suggeela  that  he  has  "  omit- 
ted to  speak  a  word  of  the  arrestments,  or  of  the 
action  of  suspension  of  the  ohai^  on  the  bill,  or  the 
advocotioii  nf  the  sherifT-eoart  process."  There  were 
also  other  actions  branching  ont  of  the  main  cause^ 
such  as  when  Peter  "compelled  the  villain  Plaln- 
stanes to  pull  bis  nose  within  two  steps  of  King 
Charles'  statue  in  the  Parliament  Close."  This, 
however,  proved  a  "  stumper."  "  Never  roan  could 
tell  me  how  to  shape  that  process — no  counsel  that 
ever  selled  wind  oould  oondesoend  and  say  whether 
it  were  best  to  proceed  by  way  of  petition  and  com- 
plaint, ad  vindit^am  pablieam,  with  consent  of  hia 
Ht()esty's  advocate,  or  for  action  on  the  atatnt«  for 
battery  pendente  lite,  wbllk  would  be  the  winning  my 
plea  at  onoer  and  BO  getting  a  back  door  outof  court." 
But  Peter'B"pet  process  of  all"  was  when  he  had  the 
good  luck  to  provoke  his  antagoniattopuU  his  nose  at 
the  very  threshold  of  Uie  court — a  grevions  ofl^oce. 
One  counsel  was  for  making  it  ont  hametueten,  the 
essence  of  which  is  to  strike  a  man  in  his  dwelling 
plaoe,  on  the  theory  that  the  court  was  Peter's  dwell- 
ing place. 

With  the  tdd  of  hts  fitther,  young  Falrford  succeeded 
in  undeialanding  this  complicated  cause,  and  was  In 
the  mldat  of  a  convincing  aifrnment  in  court  when 
on  untoward  accident  happened.  His  btber,  who  was 
selecting  and  giving  to  him,  for  the  purpose  of  reading 
Uiem  to  the  court,  various  letters  Iiova  the  correspond- 
ence of  the  parties,  by  oversight,  banded  him  a  letter 
relating  to  his  tHend  Darrie  Latimer,  which  had  ar- 
rived pending  Alan's  examination  of  the  cause,  and 
which  his  ihtber  bad  suppressed  for  f^ar  It  might  take 
Alan  away  fh>m  bis  du^  i — this  letter  informed  Alan 
that  Darsie  had  got  into  a  scrape  down  the  country, 
and,  on  perusing  It,  Alan  flung  down  his  brief  and 
rushed  out  of  court,  leaving  hia  client  In  the  lurch, 
and  himself  liable  to  the  imputation  made  upon  him 
with  Dumtonstie  by  one  of  their  lordships,  of  having 
lost  his  wita.  "  In  the  meanwhile,"  says  Scott,  "  al- 
though the  base  whidb  anrrounded  the  cause  or  causes 
of  that  unfortunate  liUgant  had  been,  for  a  time,  dis- 
pelled by  Alan's  eloquence,  like  a  fog  by  the  thunder 
of  artillery,  yet  it  seemed  once  more  to  settle  down 
upon  the  mass  of  litigation  thick  aa  the  palpable  dark- 
ness of  Bgypt,  at  the  very  sound  of  Mr.  Tough's  voice, 
who,  on  tiie  second  day  after  Alan's  departure,  was 
beard  In  answer  to  Uie  opening  counsel.  Deep- 
mouUied,  long-breathed,  and  perthudoua,  taking  a 
{dnoh  of  snuff  betwixt  every  sentence,  which  other- 
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wise  seemed  interminable,  tlie  Tetenn  pleader  proeed 
wrer  all  the  themes  whioh  hftd  been  ti««ted  ho  Inml- 
nonalybyAlaji;  heqaietlyandimperoepUblfreplRoed 
■11  the  nibbiali  which  the  other  bad  cleared  away, 
and  ancoeeded  in  reatorlng  the  veil  of  obwnuity  and 
onlntelli^bUi^  which  had  for  maay  jeara  darkened 
the  (see of  Peebles  against  Plaliutanes;  and  tlte  mat- 
.  ter  was  onoe  more  hong  up  by  a  lemit  to  an  aoooonl- 
aot,  with  Instraotlons  to  report  before  answer."  The 
awewaiit,aa  old  Fairford  said,  "Jnet  like  a  decreet  In 
abaeooe,  and  waa  loet  for  want  oT  a  oontradldor." 

Pater,  true  to  hla  habit,  served  both  Falrtbrds  with  a 
petition  and  complaint  fbrmalveisatlon  In  office.  Not 
content  with  thia,  he  puraaee  Alan  down  the  conntry, 
and  we  next  meet  him  in  an  amosing  eoene  before 
Squire  Foxley  and  his  clerk  Master  Nicholas  —  a  acene 
which,  perhaps,  ftimlshed  Dickens  with  the  Ideaa  of 
Us  Jnatioe  Nnpklna  and  dork  Jinks  in  "Piokwlok 
P^>erB"  — inwhicbhelnqoina:  "Is'tbere  Ui«Tmll 
the  fbgie  warrants?"  Hia  purpose  la  "to  apprehend 
a  young  lawyer  that  is  in  meditatiotit  fVil<e!'  and 
whom  he  bas  "  run  ewer  to  the  Kngllah  ^ds."  In 
answer  to  the  JoaUoe'e  inquiry  If  he  had  robbed  him, 
Peter  repliee :  "  He  bas  robbed  me  of  himself—  of  his 
&elp,  comfort,  aid,  and  assistanoe,  whilk,  as  a  oounael 
to  a  client^  he  is  bound  to  yield  me,  roXione  ojjlou." 
The  warrant  is  granted,  and  afterward  answers  tbe 
purposaof  mixing  the  plot  up  Just  as  well  as  if  it  had 
been  legal,  for  Alan  Is  arreateif  on  it  and  temporarily 
retrained  of  his  liberty. 

Any  lawyer  who  has  noted  the  tmportuice  that  petty 
lltigante  arrogate  on  account  of  their  lawsuits,  will 
appreciate  tbe  force  of  poor  Peter's  words:  "It's  very 
ti«a  that  It  is  grandeur  npon  earth  to  hear  one's  name 
thundered  out  along  the  long-arched  roof  of  the  Outer- 
House  —  *  Poor  Peter  Peebles  against  Flalnatanes 
eei>ereon(ra,''  a' the  beet  lawyers  in  the  house  fleeing 
like  eagles  to  their  prey ;  some  beoauae  they  are  in 
the  cause,  and  some  because  they  wapt  to  be  thought 
ei^aged ;  to  see  the  reporters  mending  their  pens  to 
take  down  the  debate ;  the  lords  themselTee  pooln'  in 
tbeir  ch^ra,  like  folk  sitting  down  to  a  gnde  dinner, 
and  crying  on  the  derks  for  parts  and  pendicles  of  the 
proceas.  Xo  see  a'  this,  and  to  ken  that  nalthlwg  will 
be  said  or  dune  among  a'  Que  grand  folk,  for  maybe 
the  feck  of  three  hours,  saring  what  oonoema  you  and 
yonr  business,  oh,  man,  nae  wonder  that  ye  jndge 
this  to  be  earthly  glory  1"  To  this  he  thinks  there  are 
some  ofltets.  " To  aee ane'swarldly subatanoe  c(q»er- 
ing  in  the  air  in  a  pair  of  welg^-banks,  now  up,  now 
down,  as  the  breath  of  Judge  or  counsel  Inclines  It  for 
puTsner  or  defender  "  — this  he  deems  a  draw  tiaok. 

The  delays  of  the  Scottish  law  are  slyly  satlriied  In 
a  speech  of  Mackltchinson,  the  boat,  to  the  Antiquary : 
"  I  thonght  ye  had  some  law  aftalz  of  yonr  aln  to  look 
after;  I  have  ane  myself— a  ganging  t)lea  that  my 
Ihther  left  me,  and  hie  Ikther  afore  left  to  him.  If  s 
atiout  our  back  yard;  ye'll  maybe  has  heard  of  it  in 
the  Parliament  House,  Hutchinson  against  Mackltch- 
inson; it's  a  weel  kann'd  plea — it's  been  four  Umes 
In  afbre  the  fifteen,  and  dell  onythlng  the  wisest  o' 
them  could  make  o't,  but  Just  to  send  It  out  again  to 
the  outer-honse.  O  it's  a  beantinil  thing  to  see  how 
lang  and  how  careftilly  Jnstice  Is  considered  In  this 
COtmtryl" 


In  a  onrlons  little  book  entitled  "  A  Ijaetore  on 
Heads,  by  Qeo.  Alez.  Sterens,  with  Additions  by 
Mr.  Pilou,  as  delivered  by  Mr.  Charles  liee  Lewes," 
published  Is  London  A.  D.  ISOS,  and  adorned  with 
woodcnts  after  Thurston's  deelgns,  we  And  the  follow- 
ing chapter  on  law,  illustrated  with  outs  of  the  reapeo- 
tive  counael  fi»' the  Bnll  and  the  Boat ! 

"lAwislaw,  law  la  law,  and  as  in  anch  and  BO  forth, 
and  hereby  and  aforea^d,  provided  always,  neverthe- 
less, notwithstanding.  Iaw  is  like  a  country  dance, 
people  are  led  up  and  down  in  it  till  they  are  tired. 
Law  is  like  a  book  of  surgery;  there  are  a  great  many 
terrible-cases  in  It.  It  ia  also  like  physio ;  they  that 
take  the  least  of  It  are  beat  off.  Iaw  is  like  a  homely 
gentlewoman,  Tet;well  to  follow.  I^w  is  alao  likea 
scolding  wife,  very  bad  when  it  follows  us,  I«w  la 
like  a  new  fltshlon ;  peoi^  are  bewitched  to  get  into 
it  i  it  is  also  like  bad  weather ;  moat  people  are  (^ad 
when  they  get  out  of  it. 

"We  ah^  now  mention  a  cause  called  'Bullnm 
verMM  Bcatnm,'  It  waa  a  cause  that  came  before 
At&  The  oaose  was  as  follows:  There  were  two 
Ihrmers — former  A.  and  former  B.  Farmer  A.  was 
seized  or  poeaeaaed  of  a  bull ;  brmer  B.  was  selied  or 
po^osaed  of  a  ferry-boat.  Nowtheowner  of  theforry 
boat,  having  made  his  boat  foat  to  a  post  on  shore  with 
a  jdece  of  hay,  twisted  rope-foshion,  or,  as  we  M>y, 
vulga  vooato,  a  hay  band.  After  he  had  made  his 
boat  ftst  to  a  post  on  shore,  as  It  was  very  natural  for 
a  hungry  man  to  do,  he  went  up  town  to  dinner ; 
former  A.'b  bull,  as  It  waa  very  natural  for  a  hungry 
bull  to  do,  came  down  town  to  look  for  a  dinner ;  and 
observing,  discovering,  seeing  and  spying  out  some 
tumipe  in  the  bottom  of  the  fbrry-boat,  the  bull 
scrambled  into  the  forry-boat;  be  ate  np  Uie  turnips, 
■nd,  to  make  an  end  of  his  meal,  IW  to  work  upon  the 
hay  band ;  llie  boat,  being  eaten  tram  its  moorings, 
floated  down  the  river,  with  the  boll  In  it ;  it  stmok 
against  a  rock ;  beat  a  hole  in  the  bottom  of  tbe  boat, 
and  tcesed  tbe  bull  overboard ;  whereupon  the  owner 
of  Om  bull  brought  his  acUon  agidnst  the  boat  for 
mnplng  away  with  the  bulL  The  owner  of  the  boat 
brought  bis  action  against  tbe  bull  for  running  away 
with  his  boat.  And  thns  notice  of  trial  was  given, 
Bullnm  vernu  Boatum,  Boatum  vfrmu  Bullum. 

"  Now  the  counsel  for  the  Bnll  began  with  saying ; 
'My  lord,  and  you  gentlemen  of  tbe  Jury,  wo  are 
counsel  In  this  cause  for  the  bull.  We  are  indicted  for 
mnnlng  away  with  the  boat.  Now,  my  lord,  we  have 
heard  of  mnnlng  horses,  but  never  of  running  bulls 
before.  Now,  my  lord,  the  bnll  could  no  more  run 
away  with  the  boat  than  a  man  in  a  coach  may  be  sdd 
to  run  away  wltb  the  horses ;  therefore,  my  lord,  how 
can  we  punish  what  Is  not  punishable  f  How  can  we 
eat  what  Is  not  eatablef  Or  how  can  we  drink  what 
Is  not  drinktAlef  Or,  as  the  law  says,  how  can  we 
think  on  what  is  not  thinkable  T  Tfaerefbre,  my  lord, 
as  we  are  connsel  in  thlscausefor  the  bull,  if  the  Jury 
should  bring  the  bull  in  guilty,  the  Jury  would  be 
guilty  of  a  bull.' 

"The  counsel  for  the  boat  observed  that  the  bull 
should  be  nonsuited,  because,  in  his  declaration,  be 
had  not  spedfled  what  color  hewascf;  forttanswisely 
and  thus  learnedly  qioke  the  cooiwel:  'My  lord, if 
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Si 


the  bnll  was  of  no  oolor,  be  mnat  be  of  eome  color; 
and  if  be  Whh  not  of  any  oolor,  what  color  ooold  the 
boll  be  oft'  I  overmled  this  motion  myself;  by  ob- 
serving th»  bnll  was  a  white  bnll,  and  white  ia  no 
color ;  beaidea,  aa  I  told  my  brethren,  they  shonld  not 
trouble  their  heads  to  talk  of  oolor  In  the  Uw,  for  the 
law  can  oolor  any  thing.  This  omse  being  afterward 
left  to  a  reference,  npon  the  award  both  bnll  and  boat 
were  aoqnitted,  it  b^g  proved  that  the  tide  of  the 
river  carried  them  both  away ;  npon  which  I  gave  It 
as  my  opinion,  that  as  the  tide  of  the  river  carried 
both  bull  and  boat  away,  both  boll  and  boat  had  a 
good  aotion  against  the  water  balllfC 

"  My  opinion  b^ng  taken,  an  action  was  lamed,  and 
npon  the  traverse,  tbia  point  of  law  arose,  how,  where- 
fore, and  whether ;  why,  when,  and  what ;  whatBoever, 
whereas,  and  whereby,  as  the  boat  was  not  a  eompoa 
mentit  evidence,  how  conld  an  oath  be  administered  T 
That  point  was  soon  settled  by  Boatam'a  attorney 
dedaring  that  for  his  client  he  would  awear  any  thing. 

"The  water  bailiff's  charter  was  then  leadj  taken 
oat  of  the  original  reccnd  in  true  law  Idtln;  which  set 
forth  In  tlielr  declaration,  that  they  were  carried  away 
either  by  tiie  tide  of  flood  or  tits  tide  of  ebb.  The 
charter  of  the  vral«r  bailiff  was  as  followa:  'Aqua 
bail^  ett  tnagitlraliu  in  eAoiti,  tapor  omaHnufishibv* 
qni  hattuenmt  finttot  et  aealot,  eUuM,  iheUt,  et  talot, 
qui  twimmttre  in  frtthUmt  vel  tdUHnta  riverit,  lakot, 
pondit,  canalibui,  et  teelt'boatt,  tive  os»ttri,  prawni, 
vAitinf,  «AWnit>i,  turtnitua  tolua ,-'  that  Is,  not  tarbota 
alone,  but  tarbota  and  aoala  both  tc^GthBr,  Bat  now 
eomea  the  nicety  of  the  law)  the  law  la  as  nice  aa  a 
new-laid  egg,  and  not  to  be  nndeiatood  by  addle- 
headed  pe<q)le.  Bnllnm  and  Boatnm  mentioned  both 
ebb  and  flood  to  avoid  quibbling ;  but  It  being  proved 
that  they  were  carried  away  neither  by  the  tide  of 
flood  nor  by  the  tide  of  ebb,  but  ezaoUy  upon  the  t(^ 
.  of  high  water,  they  were  nonsolted ;  bat  aach  waa 
the  leoi^  of  the  court,  apon  their  paying  all  coata, 
tbey  were  allowed  to  begin  again,  da  novo." 


ON  THE  STUDT  OP  FORENSIC  ELOQUBNCEi. 

in. 

Cbeeterfleld,  in  hie  letters  to  his  son,  said  "  manner 
Is  of  as  mnoh  importance  xa  matter ;"  and  that  tliia  lus 
been  the  opinion  of  ail  great  orators,  may  iDe  gathered 
from  the  vast  labor  expended  by  them  on  the  onltivs'- 
tfOQ  of  expression  and  delivery.  How  mncb  stress 
was  laid  npon  this  by  the  greateat  of  all  orators,  De- 
mosthenes, qipears  from  a  noted  saying  ot  his  related 
by  both  Cicero  and  Qnlntillan ;  when,  being  aaked 
what  was  the  firat  point  In  oratory,  he  answered, 
action ;  and  being  aaked  what  was  the  seoond,  he  an- 
swered, action;  and  afterward  what  wm  the  tliird,  he 
still  aoBwered,  action.  And  Plutarch  said  of  blm  that 
"  he  thought  it  a  small  matter  to  premeditate  and  oom- 
pose,  thongh  with  Uia  utmost  care,  if  the  pronnnda- 
tton  and  propriety  of  gesture  were  iiot  attended  to. 
Esteemli^  delivery  of  sndi  vast  Importance  to  the 
orator,  there  ia  no  wonder  that  lie  shonld  have  labored 
for  months  together  in  his  subterranean  stndy  to  fbrm 
his  action  and  improve  bis  voice. 

To  the  anperfldal  thinker,  the  study  of  geetare  and 
<tf  the  management  of  the  voice  may  i^>pear  to  be  bat 


"vanity  of  vanities" — gandy  tinaelry  and  worthless 
decoration;  bat  the  experience  of  all  time  baa  proved 
that  tbey  are  powerM  to  pnrsoade  and  strong  to  con- 
vince. 'Wealllcnowhowmaofameanli^— howmaoh 
expreaaion-— bo  w  much  power  there  mqr  be  in  a  look, 
ina  tone  of  the  voice,  or  in  a  motion,  'Hie  Impression 
they  make  on  others  ia  frequently  much  stronger  than 
any  tliat  words  can  make.  They  are  the  language  (^ 
nature,  and  are  understood  b^  all  &r  better  than  words^ 
wlilch  are  only  tiie  arbitrary  oonvenUonal  symbols  of 
Ideas.  The  speaker  who  should  use  barewoMs,  with- 
out ^dlng  their  meaning  by  proper  tones  and  aooente, 
would  make  bat  a  feeble  impresolon,  and  leave  but  a 
misty  and  indistinot  conception  of  what  he  had  deliv- 

It  Is  surprising,  indeed,  to  see  how  perfectly  persons 
practiced  in  the  ast  of  gestures  can  communicate  even 
complicated  tr^ns  of  thought  and  long  series  of  bets, 
without  the  ^d  of  words.  Tbia  fiiet  waa  known  and 
apprcdatod  by  the  ancient  Qreeka  and  Romans,  who 
made  the  snltJect  a  study  tax  more  than  have  subse- 
quent nations.  Cicero  Informs  oa  that  It  waa  a  matter 
of  dispute  between  the  actor  Ros(dus  and  himself, 
whether  the  former  could  express  a  aenUment  In  a 
greater  variety  of  ways  by  gestures,  or  Oie  latter  by 
words.  DnrlngtherelgnofAugnatua,boUitragedi(« 
and  comedies  were  acted  by  pantomime  alone.  It  waa 
perfectly  understood  by  the  people  who  we^  and 
langhed,  and  were  ex<dted  in  every  way  as  much  as 
If  words  had  been  employed.  It  seems,  indeed,  to 
have  worked  upon  their  sympathiea  more  powerfully 
than  words ;  for  it  became  necessary,  at  a  sabeequent 
period,  to  enact  a  law  reatr^nlng  members  of  the  Sen- 
ate lh>m  studying  the  art  of  pantomime — a  practice 
to  which,  it  seems,  tbey  had  resorted  In  order  to  give 
more  cfiect  to  their  speeclies  before  that  body. 

There  have  been  volumes  written  on  this  sal^ect  of 
delivery,  bat  they  arc  little  tiettor  than  a  "vexation 
of  spirit"  The  tone  of  the  voice,  the  look,  Uie  ges- 
ture, suited  to  express  a  thought  or  cmolioa,  must  l>e 
learned  from  experience  and  the  example  of  living 
speakers  and  masters.  Cnrran  and  many  others  have 
made  it  a  practice  to  speak  befbre  a  ^ass  that  they 
might  tbenuelTes  Judge  of  thepropriety  of  their  gea- 
tares,  and  correct  those  at  Qinlt^  A  more  ocmdensed 
or  sensible  treatise  on  the  subject  cannot  be  fbund 
than  Hamlet's  direction  to  iSia  players : 

"  ^Mak  the  speech,  I  pray  ron.  as  t  pronoonoe  It  to  TOD— 
tripplnglr  on  ttaetongae;  but  It  yon  mouth  It,  as  many 
or  OUT  players  do,  I  had  as  lief  Ul«  town  orier  nrake  my 
lines.  Nor  do  not  saw  the  air  too  moeta  vrith  yonr  band : 
bat  use  all  sentlv.  for  In  the  Tery  torrent,  tempest,  and 
(as  I  may  say)  wblilwmd  of  yoai  passloa,  yon  mast  ao- 

3 airs  and  b<«et  a  temperance  mat  may  ^ve  It  smootbneos. 
b.  It  ollbnds  me  to  the  soul,  to  bear  a  rabDstloos,  perlwlR- 
Kted  fellow  t»sT  a  passion  to  tattan.  to  very  rass;  to  sput 
i  ears  of  the  sronndllnas;  who,  fbr  the  mostpart,  are 
capable  of  nothing  but  Insxpilcable  daub  abows  and 
noise.  ...  Benottootameneltber.bDtletyoiirowndii- 
oretlon  be  your  tutor ;  salt  the  action  to  the  word  the 
word  to tbe  aotlon ;  with  this  special  observance  tbatyDO 
o'eislep  not  the  modtety  of  natara:  tor  any  tbtng  so  over- 
done Is  (Tom  the  purpose  of  playlna,  wboae  end,  both  at 
the  fflrst  and  now.  was,  and  Is  to  hold,  as  'twere,  tbe  mir- 
ror ap  to  nature ;  to  shDw  virtue  her  own  IbataTe,  scorn 
her  own  Imsoe,  and  tlie  very  age  and  body  of  the  time, 
bis  form  and  pressure.  Kow,  this  over-done  or  come 
tardy  off.  thooen  It  make  theanBkllirDllauKh,  cannot  bnt 
make  the  JadiolonB  Brieve;  the  oensare  of  which  one 
moat.  In  your  allowance,  o'erwelgh  a  whole  tbeatre  of 

The  student  who  shall  IbUow  these  diraoUons,  whloh 
are  ss  applicable  to  tbe  speaker  as  to  the  pl^v,  will 
not  go  very  tbr  wrong. 
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Tbe  first  conidderatloa  of  a  speaker  mnat  be  to  make 
himself  beard  brail  those  to  whom  he  speaks.  JThis, 
though  often  ii^lectsd,  ia  of  the  flrat  Importance,  and 
to  a  matter  that  reets  mainly  in  the  mani^ieiAeat  of 
the  voice  and  not  In  any  strength  of  lungs.  Nor  ia  It, 
as  many  snppoee,  a  natoral  talent,  for  the  voice  is 
sosoeptlble  of  the  greatest  coltore,  and  niaybe  fbrmed 
after  almost  any  model.  To  make  oneself  audible  It  ia 
not  necessary  that  the  voice  sboald  be  pitched  on  a 
high  key.  ^rengtb  of  sound  does  not  depend  upon 
tbe  key  or  iiot«  on  which  one  ^teaka,  bnt  on  the  pro- 
per man^ement  of  the  TOtce.  A  apeakar  may  render 
his  voice  strong  and  fall  while  speaking  in  a  middle 
or  conversational  tone,  and  will  be  able  to  ^ve  the 
most  sustained  force  to  that  pitch,  as  It  is  the  one  to 
which  in  oonveiBatlon  he  is  aocnstomed.  Hie  ocn- 
vareational  key  is  the  one  that  the  advocate  ahonld, 
with  rare  excepttons,  adopt ;  otherwise  he  will 
exhaust  hlm&elf  and  be  beard  with  pain  by  hie  audi- 
ence. Grattan  tells  oa  that  he  heard  Lord  Chatham 
speek  In  the  House  of  Lords ;  and  It  was  Joat  like 
talking  ta  one  man  by  the  button-hole,  except  when 
he  lifted  himself  in  enthnslasm,  and  then  the  effect  of 
the  ontbreak  was  Immense ;  and  of  Harrison  Qray 
Otis  it  Is  s^d  that  when  yon  met  him  in  the  street 
and  heard  Mm  talk,  you  heard  the  orator  Otis  almost 
as  much  as  if  he  were  in  FaneuU  Hall  talking  about 
politics. 

In  the  next  place  the  student  of  advocacy  mnet 
study  to  articnlate  dearly  and  dlatlnctly.  On  this,  as 
much  as  on  the  quantity  of  sound,  depends  the  capa- 
city to  mttka  oneseirhBBrd.  * 

We  need  say  nothing  with  r^ard  to  emphasis, 
pauses,  tones  and  gestures.  Every  one  who  goes 
about  his  work  In  eamestwUldevote  proper  attention 
to  these  matters,  and  will  gain  more  fh>m  experience 
and  observation  than  tnsm  the  rules  IMd  down  in  the 
books.  One  thing,  seldom  laid  down  in  the  boolcs,  la 
of  the  highest  importance  to  the  advocate;  that  is,  to 
atndy  always  to  /eel  what  he  speaks.  Unless  he  do 
this  bis  oratory  will  be  little  more  than  an  empty  and 
puerile  flow  of  words.  "  The  anUior  who  will  make 
me  weep,"  says  Honoe,  "  must  first  weep  himseUl" 
"  In  reaUly,"  adds  Henry  Fielding, "  no  man  can  paint 
a  distress  wall  which  be  doth  not  lisel  while  he  Is 
panting  It ;  nor  do  I  donbt  but  that  the  most  pathedo 
and  affectii^  soenes  have  been  writ  with  tears."  In 
Bhakespe«re'B  Rlohard  II,  the  Duchess  of  Tork  tfaoa 
impeaches  the  siuoerity  of  her  husband ; 
"FleadshetneamestT   Look npon his Iboe, 


M  do  drop  ni 

r ysbatUntL 

We  pnir  with  heart  and  iodL" 


lefromhlB  moath;  oars,  &om  otu breast; 

He  prays^bat^blntlT  and  woQld  b«  denied ; 


No  kind  of  language  is  so  generally  understood,  or 
has  such  fbroe  and  weight,  as  the  language  of  feeling, 
nie  advocate  must  be  In  downright  earnest  belbre  he 
can  Impress  his  hearers. 

It  only  remains  Ibr  as  to  add  that  the  stndent  of 
oratory  most  exercise  himself  continually  In  both 
writing  and  speaking.  Writing  is  said  by  Cicero  to 
be  "the  best  and  mostexoellent  modeller  and  teaolier 
of  oratory ;"  "  Ibr,"  be  continues, "  if  what  is  meditated 
and  considered  eatily  surpasses  sudden  and  extsmpo- 
raiieoas8peeob,aeonstaut  and  dallgent  habit  of  writing 
will  Bui^  be  of  more  efEM  than  meditatitm  and  con- 


sideration Itself."  Write  with  aa  much  pains  as 
possible,  and  write  as  mnch  as  possible.  It  Is  even  m 
QuintUlan  said :  "  It  is  not  by  writing  rapidly  tbai 
you  come  to  write  well,  but  by  writing  well  yon  come 
to  write  rapidly."  In  mental  onltnro,  as  In  the  onl- 
ture  of  the  earth,  tbe  seed  sown  In  the  deepest  furrows 
Qnds  a  more  ftultfnl  soil,  is  more  securely  oherishsd 
and  springs  up  In  its  time, to  more  exuberant  and 
healthftil  harvest.  Without  this  discipline  the  power 
and  praotloe  of  extemporaneous  speeoh  will  yield  only 
an  empty  loqnadty— only  words  bom  on  the  lips. 
In  Uils  discipline,  deep  down  there  are  the  roots, 
there  the  fbondadous ;  thence  must  the  harvest  shoot, 
thence  the  structure  ascend;  there  Isgamwed  up,  aa 
In  a  more  saored  treasury,  wealth  ft>r  tbe  supply  of 
even  uaantldpatedexaotlDns.  ThuB,flrBt  of  all,must 
we  aocumolate  resources  sufficient  Ibr  tbe  oontesia 
to  which  ve  are  summoned  and  Inexliaustlble  by 
them.  In  writing,  seek  fOr  the  best ;  do  not  eagerly 
and  gladly  lay  hold  on  that  which  first  offers  Itself; 
apply  Judgment  to  the  crowd  of  thonghta  and  words 
whicsh  fill  yonr  mind,  and  retain  those  only  of  which 
yonr  judgment  deliberately  approves.  Nor  should 
every  word  be  allowed  to  occupy  the  exact  spot  where 
tbe  order  of  time  In  which  it  occurs  would  place  It 
Seek  rather  by  a  variety  of  experiments  and  wrang». 
ments  to  attain  to  the  utmost  power  and  eloquence  of 
style.  There  is  nothing  like  the  Fen  to  correct  vagne- 
ness  of  Uiought  and  looseness  of  expression.  Every 
argnment,  every  speech  sbonld,  so  Sir  as  postible,  be 
carefully  written  ouL  It  is  not  neoMsary,  nor  Is  It 
even  advisable,  to  commit  It  to  memory,  save  in  rsre 
instanoes.  The  mind  should  be  left  nntcMumeled  by 
any  set  speech  to  take  advantage  of  the  Inspiration  of 
tbe  moment,  Bnt  the  simple  act  of  carefully  compos- 
ing and  wrlUi^  down  an  argument  will  fix  in  tiie 
mind  the  general  order  and  sequence  of  Qtcts  and 
lllnstrations,  and  will  greatly  aid  In  a  clear  and  forcible 
arrangement.  The  night  befbre  Alexander  Hamilton 
delivered  hla  celebrated  speeoh,  which  more  than 
any  thing  else  led  to  the  establishment  of  a  liberal  and 
moreJUBt  law  regardinglibeland  slander  in  the  State 
of  New  York,  he  wrote  the  argument  all  out  and  then 
deliberately  tore  it  np. 

BesldeB  frequent  practice  In  writing,  the  student 
mnat  have  oonstant  praotice  in  speaking,  which  ia  of 
more  real  value  than  all  the  precepts  of  the  masters. 

It  Is  someHmee  s^d  that  men  1^  qieaklng  snooeed 
In  beooming  speaken,  but  it  Is  Just  as  true  that  men 
by  speaking  badly  snooeed  in  beooming  bad  speakers. 
It  is  ftequently  tbe  case  that  students  do  nothing  mor« 
In  practioe  tlum  to  exercise  tlielr  voice,  and  not  even 
that  HkiUfully  ~  and  try  their  strengtb  of  lungs  and 
volubility  of  tongue.  Bneh  practice  ia  but  a  w^rte 
of  breath.  The  student  should  make  It  a  cardinal 
role  always  to  do  his  best  even  while  practicing  in  his 
room ;  to  speak  on  snttJeota  that  he  has  deliberately 
considered,  and  In  such  a  style  as  he  wonld  adopt  were 
anandienoebefbrehini.  Of  oourae  that  kind  of  speak- 
ing will  be  most  advantageous  to  the  advocate  whiob 
Is  most  In  acoordanos  with  tbe  business  of  his  llfb. 
Eminent  advocates  in  every  age  have,  while  deveHop- 
Ing  their  powers,  made  it  a  practioe  to  propose  a  case 
similar  to  those  brought  In  the  eonits,  and  to  make 
arguments  thereoaas  nearly  as  posrible  as  tbey  would 
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-were  it  an  actual  esse  In  oomt.  Cftero  followed  thia 
piss  two  Oiousand  jr«ars  ago,  as  he  himself  haa  told 
na,  and  Carraa  and  Choat«  wer«  both  indefirtigable  la 
tUapraoUoe. 

Such  are  the  means,  sudi  Uie  labors  b^  whldh  tbe 
Btodentmi^  make  himself  an  advocate.  It  la  not  the 
work  of  an  houir  or  a  day  or  a  year,  bat  of  years- 
yean  of  application  and  of  Indnatry— ofpaUent  plod- 
ding and  j>^nfal  atudy.  Itianotby  atartaof  applica- 
Uoii  and  Intermittent  labor  that  any  thing  valuable 
dui  be  achieved.  It  le  the  onlgrowth  of  well  directed 
and  pereiitent  effort  In  nothing  more  than  oratory 
are  the  Unea  of  the  poet  tme ; 

"7%e  Fatber  of  oar  race  hlmwirdecreea 
That  oaltDTfl  ihall  ba  haiA." 

It  has  been  the  ^ory  of  the  great  maaters  of  the  art 
to  oonfhint  and  to  overcome ;  and  all  the  wisdom  of 
these  latter  days  baa  dlsoovered  no  other  road  to 


THE  NEW  YORK  TIMES  AND  LEGAL  ETHICa 
The  recent  attacks  of  the  New  York  Timet  npon  the 
Bench  and  Bar  of  the  State  may  appear  to  some  to.be 
but  the  gloomy  resentment  of  disappointed  profte- 
slonal  aspIiatlonB,  bat  we  prefer  to  place  them  to  the 
aeoonnt  of  a  aaperfldal  knowledge  and  an  honest,  nn- 
refleoting  indignation,  In  which  the  writer's  "  cooler 
Judgment  and  natnial  polltenees"  had  no  conoem. 
If  its  allegations  of  evil  and  cormption  had  been  sup- 
ported by  any  tolerable  appearance  of  eitjier  hcta  or 
arguments,  we  should  have  thooght  our  time  not  111 
employed  In  an  examination  of  the  matter ;  bnt,  how- 
ever highly  we  may  regard  the  nsoal  probi^  and  hon- 
esty of  that  Journal,  we  most  still  hold  its  bald  asser- 
tiODB  and  paaeionate  denandatlons  as  of  very  litQe 
weight.  WehaveheretofbrelDthesepageaezpreesed, 
Id  very  distinct  terms,  the  opinion  that  the  atandaid 
of  professional  honor  was  qnite  as  high  among  law- 
yers as  the  standard  of  either  oommenslal  or  clerlcai 
honor,  and  we  may  be  allowed  to  add  to  the  list  edi- 
torial honor. 

Bnt  the  Timet,  in  a  recent  article  beaded  "  Does  a 
Fee  license  Connsel  to  Defend  Dishonesty,"  has  so 
ooufounded  right  and  wrong — has  bo  misoonstmed 
and  miirintorpreted  matters  touching  the  profession, 
that  we  tM  Justified  in  notioing  the  matter. 

In  this  article  the  followlag  question,  or  complica- 
tion of  qnestloiH,  Is  propounded :  "Thedefootsof  oar 
Judicial  system  being  what  they  are,  and  the  ohaiao- 
ter  of  Judges  being  what  It  is,  what  is  the  dn^  of 
counsel  in  the  matter  of  using  these  dettots,  and  Hie 
bad  character  of  the  Jadgee,  in  aid  of  tiie  schemes  of 
notorious  scoundrels  T  To  come  down  to  parUcolara — 
or,  as  Lord  Baoon  says,  to  clothe  our  ease  in  droum- 
stanee  —  is  it,  or  Is  it  not,  the  duly  of  leading  men  at 
our  bar  to  place  their  proftoadonal  servioee  at  the  dl»- 
poeal  of  Flak,  Oonld  A  Go.,  -and  In  consideration  of. 
cash  dowD,  use  all  the  abili^  they  possess,  and  all  Uie 
advantages  the  admitted  &ults  of  our  law,  and  the 
admitted  dishonesty  of  our  Judges,  give  them,  to  help 
Hieee  worthlee  in  carrying  out  any  attacks  on  tbe  pro- 
perty of  other  people  whidi  may  suggtot  tttemaelves 
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A  lyoeum  oonunittee  in  the  wUds  of  Oregfm  oonld 
not  have  constrnoted  a  question  in  a  more  luarQstle 
manner,  if  truth  were  its  oljeot;  nor  a  sophist  more 
ekiUfnlly  to  mislead  and  deodve.  If  ft  Is  intended  to 
ask  whether  counsel  have  a  moral  rlg^t  to  aid  by  triok 
or  dishonea^  the  scAemes  iff  notorious  teoundrtl*,  we 
answer,  emphatically,  no.  No  one,  except  Pufien- 
dorf^  ever  claimed  that  they  had.  Again,  If  the  ques- 
tion be,  haa  a  lawyer  a  moral  rig^t  to  accept  a  caose 
that  he  knows  to  be  wrong  and  upjustr  We  answer 
again,  no.  Bat  if  tbe  qneetlonlDtenddl  was,  whether 
counsel  are  justified  in  advocating  a  canae  tbr  Fisk, 
Qould  A  Ckt.,  dlBljonest  and  unsompulons  though  they 
may  be,  we  Bay,'with  equal  emphasis,  yM.  Counsel 
have  nothing  to  do  wid  "  the  defects  of  our  Jadidal 
system,"  or  "the  character  of  Judges."  They  are 
bound  to  take  the  law  as  they  find  it,  and  to  presume 
that  every  Judge  will  honestly  administer  Uie  law  as 
it  exists.  Nor  have  counsel  any  thing  to  do  with  the 
diarsoter  or  practices  of  UeaBrs.  Fisk,  Gould  &  Go. 
Th(7  are  not  called  upon  to  defend  their  character, 
but  thdr  cause.  Evil  men  have  rights,  and  are 
entitled  to  the  protection  of  the  law ;  and  it  is  the 
'  duty  alike  of  Judges  and  lawyers  to  see  that  this  pro- 
tection is  not  wiUiheld.  Very  few  cases  are  brought 
to  an  attorney  for  lldgatlon,  that  have  notatleasta  ■ 
show  of -plausibility;  and  there  is  no  rule,  moral  txt 
legal,  that  requires  him  to  make  hlmeelfthe  Judge  of 
the  merits  of  a  case  laid  before  him  exports,  one  side 
of  which  only  he  Is  required  to  advooate,  and  that 
consistently  with  the  mlea  of  law.  It  Is  an  accepted 
tenet  of  L^al  Ethics,  Hiat  an  advocate  may  use  "all  . 
fidr  argumenfa  arising  on  the  evidence."  It  la  only 
when  he  goes  beyond  this,  and  asserts  his  belief  that 
his  cause  is  Just  when  he  believes  it  unjust,  or  asea 
means  to  deceive ;  or,  in  short,  seeks  to  accomplish 
his  end  by  any  other  means  than  a  /air  triOt  in  open 
court,  that  he  oOends  against  Troth  and  violates  alike 
the  laws  of  morality  and  of  the  land. 

Now,  the  Timet  conveys,  and  Intended  to  convey, 
the  impression  that  the  counsel  for  Messrs.  Fisk, 
Oould  A  Co.  have  been  goU^  of  utdng  dishonest  and 
illegal  means  "In  ^d  of  the  schemes  of  notorious 
scoundrels."  Anassertlonof  that  kind,  unsupported 
as  it  Is  by  a  rin^e  tiet,  can  have  no  effect,  except  to 
lead  all  rlgfat-mlnded  men  to  condemn  its  author. 
The  characters  of  the  counsel  in  qusetlon,  both  so- 
cially and  professionally,  are  too  well  established  to 
be  Injured  by  any  such  asaerilon.  We  quite  agree 
wUh  the  SViTiM  that  there  aie"lt)ultB"  in  oar  law.  If 
t^ere  were  not,  public  Journals  would  never  be  allowed 
to  thus  vUll^r  with  Impunity  the  character  of  dtleeus. 

Bnt;  perhaps,  the  meet  Bstonlshing  ground  of  lamen~ 
tatJonooulaioed  in  the  article  is  the  following:  "And 
there  is  no  denying  it,  good  men  have  been  not  a  little 
pained  and  shocked  to  see  that  Fisk  and  Oould  have 
been  able  to  find  their  legal  agents  among  the  fore- 
most Jurists  in  the  country,  and  even  amtmg  the  mem- 
bers qf  Henry  Ward  Beecher's  ehureh."  The  italics 
are  ours.  There  mi^  be  something  very  shocking  in 
the  foct  that  "members  of  Henry  Ward  Beecher's 
church"  have  acted  as  counsel  for  Fisk  and  Oould ; 
bnt  we  have  grave  doubts  whether  the  majority  of 
"gocdmen"  in  the  country  at  large  will  feel  the  shock 
as  sensibly  aa  tlie  "  good  men  "  of  the  TVmM  q>pear  to 
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h«Ta  done ;  or  will  ftally  appredate  the  monl  depraV' 
ity  iTlil«fa  the  bat  would  Mem  (o  dladoM.  WllLtbe 
TIma  eoUgjtten  tbe  "good  moa"  of  th« ooontr; ao 
that  they  alao  may  feel  the  ihock  T  la  "  Henry  Ward 
Beecher's  ohorch"  a  aort  of  "Beventh  heaven"  all 
alone  by  itaelf;  or  are  the  memben  of  Heniy  Ward's 
congregation  a  little  higher  than  other  men,  and  abont 
on  a  level  with  the  angeUT  What  aie  the  Maaona 
that  reader  the  advocacy  of  a  canaa  by  the  memben 
of  that  (dmrrh  a  more  hsinoiia  offenae  than  the  aams 
act  by  Uie  memben  of  any  other  ohnrchT  If  Iheie 
orereasona,  "thepeopleoog^t  toknowof  itinliiae," 
and  we  c«U  upon  the  7\me»  to  diadloaa. 

We  will  make  bnt  ona  more  extract,  whbib  allegM 
a  state  of  aCEain  new  to  moat  of  na,  and  qnlte  aa  ahock. 
ingnthe  Beeoher  matter.  Itaoanda tonsvery like 
the  "m^aatdKdy  madueaa"  of  prophecy  wttboat  iia 
Inapiraaon;  "Inordinary  tlmea  we  mi^t  treat  their 
relations  with  th^  legal  advisen  aa  an  Incident 
whld),  however  regretatde,  poaaoaaod  no  great  imporU 
anoeforthe  public^  Bnt  theae  tlmea  are  not  ordinary. 
We  are  approaching  in  Uila  State  one  of  the  gnveat 
oriaee  a  dvilised  oommtinity  has  ever  had  to  enooon- 
ter,  and  grave  oriaea  call  fbr  plain  speaking;"  bnt 
tbc^  call  for  h<Ht«at  speaking,  alao,  and  not  for  vagne 
Msertions  and  acqihistrlea,  stmng  together  fbr  the 
purpose  of  exdtlng  the  pandona  and  pr^odlces  of  the 
people. 


CUKBBNT  TOPICS. 

Bank  robberiee  have  become  so  nnmeioaB  and  sno- 
cesefol  that  some  plan  has  become  very  deslrstile  to 
secnre  the  absolute  safety  of  secnrltles  loft  with  bsnks 
for  safe  keeping.  It  is  well  settled  that  the  banks  are 
not  liable  for  the  loss  of  snob  eeonrltiee,  unless  Oiey 
have  been  gollty  of  Diligence.  "Ibe  Solicitors'  Jour- 
nal suggest)  the  following  plan ; 

That  an  arrangement  between  depositors  of  aecuri- 
ties  and  the  bankers  be  made  by  which  the  bankers 
Bhoold  insure  the  safoty  of  the  securities — €.«.,  should 
sgree  to  Indemnl^  the  owners  for  any  loss,  however 
caused.  The  depositor  wonld  then  be  aofo  f^m  any 
danger,  except  the  inability  of  the  bank  to  discharge 
its  liabiUUes. 

There  ought  to  be  very  little  difficult  In  establish- 
ing an  arrangement  of  this  sort,  which  might  be 
equally  beneficial  to  depositors  and  bankeis. 

The  depositor  might  pay  a  small  percentage  on  ttie 
value  of  his  eecuriUee  as  an  Insurance,  In  return  for 
which  the  banken  might  lusnie  the  safe^  of  the 
securities.  Few  depositois  would  ol^Ject  to  pay  such 
an  insurance,  as  Its  advantagM  would  be  so  obvious.- 
They  would  then  be  absolatoly  safe,  while  on  the 
other  hand  the  banken  would  be  equally  safe,  because 
by  charging  a  low  rale  of  insurance  on  all  securities 
deposited  wltb  them  they  oould  easily  raise  a  fUnd 
amply  sufficient  to  compensate  Uiem  for  any  occasional 

This  is  a  question  that  ought  to  attraot  more  public 
notice  than  it  has  yet  received,  and  we  hope  It  will 
not  be  forgotteD  until  some  satisbtctory  course  of  bnsl- 
□ess  has  been  eettled  upon. 

By  the  report  wUoh  we  published  In  the  flist 
onmber  of  the  Ii&T  Jodbkai.  It  appean  that  no  lew 


than  ITS  gentLemmt  were  admitted  to  the  bar  in  this 
State  at  the  fbnrth  general  terms  in  seven  of  tha 
Judidal  districts.  Ifweoouldjustlypresume  that  all 
of  these  new-fledged  attorneys  and  counsellon  at  law 
poeseesed  any  thing  resembling  a  competent  knowl- 
edge of  the  law,  we  might  congratulate  the  State  on 
this  acesaslon  of  men  likely  to  do  It  some  service. 
We  mi^  also  oongratalate  the  graitlemen  themselvM 
on  the  proepeot  before  th^n,  notwithstanding  fhe  sup- 
posed "overcrowded"  otmditlon  of  the  profonlon. 
Bat  knowing  aa  we  do  the  reckless  and  Improvident 
manner  in  which  eertlflestee  an  granted,  we  an  not 
at  liberty  to  Indnlge  any  presomption  of  the  kind. 
The  &et  Is,  that  mm  are  admitted  all  over  the  State 
who  are  ignorant  of  the  very  first  principles  of  legsl 
science,  and  who  have  devoted  no  more  time  to  the 
study  of  "the  gathered  wisdom  of  a  thousand  yean" 
than  would  have  been  neoeassry  to  enable  them  to 
keep  a  set  of  books.  Our  present  system,  or  want  of 
system,  of  examinations  and  admissions  can  but  make 
the  "judicious  grieve,"  In  bet  we  believe  that  an 
examination  at  best  is  but  a  superficial  and  unreliable 
test  of  a  student's  knowledge.  Men  differ  so  much 
In  their  ability  to  impart  their  knowledge ;  one  man 
may  study  for  years  snd  become  a  profldent  in  the 
law,  and  yet  &U  through  oonfosion  or  otherwise  to 
aoquit  himself  creditably,  while  another,  who  haa  only 
picked  up  a  fow  scattered  prindples;  may  so  use  hbi 
knowledge  aa  to  oome  off  with  honor.  We  beUere  la 
the  old  rule  ofa  term  of  stnc^,  and  that  at  least  a  part 
of  that  term  should  be  spent  in  theoffloe  of  a  praoHdng 
attorney ;  m^  we  believe  also  that  at  the  ezplraljon 
of  that  term  Hie  student  should  tieadmitted  only  on 
a  oertiQoate  from  his  inetruotor  that  he  is  quallfled 
for  the  (rffloe,  and  that  the  instructor  should  be  held 
strictly  accountable  for  the  verity  of  his  certificate. 
Some  change  Avm  the  present  plan  of  admissions  la 
not  only  necessary  to  preserve  the  digni^  and  char- 
Boter  of  the  proEeaslon,  bnt  Is  due  to  the  student  him- 
eelf.  Eveiy  lawyer  who  has  turned  his  attention  to 
the  matter  will  ooindde  with  the  following  opinion  of 
James  Otis :  "  Early  and  short  derkahipa  and  a  pre- 
mature rushing  Into  practice,  without  a  competent 
knowledge  in  the  theory  of  law,  have  blasted  the 
hopes,  and  ruined  the  expectations  formed  by  the 
parMits,  of  most  of  the  students  in  the  profesalon  who 
have  bUen  within  my  observation  for  these  ten  or 
fifteen  yean  past.  I  hold  It  to  be  of  vast  Importanca 
that  a.  young  man  should  be  able  to  make  some  edat 
at  his  opening  wMdi  It  Is  In  vain  to  expect  tram  one 
under  twenty-five;  miadng  this  Is  very  apt  to  dls- 
oourageand  dispirit  him,andwliat isof  worseconse- 
quence,  may  prevent  the  application  of  clients  ever 
after.  It  has  been  observed  before  I  was  bom,  If  a 
man  don't  obtain  a  character  In  any  protoasion  soon 
after  his  first  appearance  be  hardly  will  ever  obtain 


An  almost  incredlUe  example  of  the  slate  of  semi- 
idiocy  into  which  Ignorance  and  distrust  of  law  may 
plunge  people,  was  recently  reported  fTom  Paris.  A 
gentleman  committed  snidde  by  stabbing  himself 
wlthadagger.  Hiswlf^beailnghlm  bU.Jumpedont  1^, 
of  bed,  and,  dlsaovering  what  had  happened, called,  '^ 
aloud  for  help.     A  servant  appeared,  but  when  he 
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asw  the  dagger  planted  in  the  body,  he  retaeod  to 
remove  It  or  try  to  etauncb  the  blood;  he  fled,  terror- 
■tricken,  uid  aroused  the  oonderge.  I^  latter  took 
fH^t,  too,  and  declared  that  the  body  most  not  be 
tonched  until  the  arrival  of  Uie  polloe,  otfaenviae  they 
would  Bll  be  aecnaed  of  murder  together.  The  unfor- 
tunate wifb  meonwIiUe  bftd  tUnted.  After  a  while 
two  sergeants  du  vlUe  arrived,  and  it  is  Uwn  that  the 
e[daode  beoune  tragically  groteeqne.  TIte  two  foDC- 
tionariee,  without  stooping  to  see  whether  there  was 
any  remnant  of  life  In  the  senselees  body,  deolKred 
that  not  a  finger  must  be  laid  upon  it  until  the  oom- 
mUsalre  arrived.  At  length thlsrepresentativeof  pub- 
lic authority  made  hla  appearance,,  just  one  hoor  and 
»  half  after  the  oatastrophe.  So  Uiat  even  had  (he 
iiDb»ppynian  been  atUl  alive  when  his  wife  first  called 
for  help,  which  la  not  at  all  improbable,  he  bad  had 
time  to  die  fifty  tlmea  over  in  the  Interval.  This  occur- 
rence calls  to  mind  the  conduct  of  a  French  appren- 
tloe,  who,  flntJlng  his  master  suspended  by  the  neck 
and  struggling  violently,  roahed  o£r  to  fetch  a  police- 
man, but  left  hl«  master  hanging;  When  asked  why 
he  had  not  cat  down  the  body,  he  answered,  weeping, 
that  if  his  master  had  died  after  being  cut  down,  he 
— the  apprentice — would  have  had  to  prove  that  he 
had  not  kiUed  him.  The  FaU  MaU  GazeVe  adds  an 
Instance,  almost  the  exact  eoanterpart  of  the  French 
story,  which  recently  occurred  in  England.  A  yoong 
boy  waa  drowned  while  boating,  bat  bis  broUier  suc- 
ceeded tn  getting  his  body  Into  his  boat  again,  and  gave 
the  alarm  at  a  hrm  house  close  by.  Several  brm  men 
and  one  of  their  wives  came  and  lifted  Hie  body  oat 
of  the  boat,  but,  instead  of  carrying  it  into  the  house 
and  doing  what  they  oould  to  reansoitate  it,  they 
merely  stood  by  doii^  nothing  antil  some  of  the  Itun- 
Uy  arrived,  more  than  half  an  hour  afterward.  On 
being  aaked  why  Oiey  had  acted  In  this  apparently 
heartless  manner,  they  replied,  evidently  in  perfect 
earnest,  thst  they  understood  that  they  might  not 
move  the  body  untU  the  coroner  had  seen  It ;  and  this 
although  one  of  them  believed  that  the  child  was  alive 
when  taken  from  the  boaL  Actoally,  too,  when  the 
mother  arrived,  Hiey  tried  to  stop  her  trota  taking  him 
in  her  arms,  saying  ahe  must  not  touch  It  till  the  cor- 
oner had  come.  This  Is  a  very  general  belief  not  only 
among  Englishmen  and  Frenchmen,  bat  In  oar  own 
eonntiy,  and  Instances  similar  to  these  narrated  above 
are  not  uncommon.  It  would  be  Interesting  to  know 
from  what  law  this  widely  prevalent  and  very  mls- 
ehlevons  notion  has  been  derived. 


A  rather  unusual  case  has  recently  come  before  the 
New  Tork  Supreme  Court  at  General  Term,  It  was 
a  motion  to  set  aside  an  order  made  at  a  previous  Oen- 
eral  Term  of  that  court  reverslngajudgment  entered 
upon  a  report  of  a  referee,  on  the  ground  that  such 
order  was  made  without  consollatlon  or  eonforence 
wlUioneof  the  Justicee— there  not  having  been  any 
meeUngi  appointed  or  held  by  the  three  Juatloes  to 
eensult  and  oonfer  upon  the  dedslon.  The  court, 
although  evidently  inclined  to  0»  opinion  that  the 
grounds  of  the  motion  were  enbetanUal,  left  this  ques- 
tion undecided,  and  granted  Uie  moti<m  on  the  ground 
of  teehnical  Irregularity  In  the  order.  We  are  not  aware 
that  the  queatlon  has  ever  before  come  directly  before 


a  court  for  adjudlcaUon.  The  Revised,  Statutes  pro- 
vide that  whenever  any  power,  authority,  or  duty  la 
confided  by  law  to  three  or  more  persons,  and  when- 
ever three  or  more  persons  or  officers  are  authorieed 
or  required  by  law  to  perform  any  act,  such  act  may 
be  done,  and  auch  power,  authority,  or  duty  may  be 
ezeroiaed  and  peifomLed,  by  a  nu^ority  of  snch  per- 
sons or  offloera  *^xm  a  meeting  of  aiX  Ui^pwtont  or 
offieo't  to  mtmtted  or  ewifxivitTed,  vntet*  tpeetal  pro- 
ttMontaotAerwifemaiie.  2R.S.  2SB,J27.  Thisstatute 
has  been  freqoenUy  spiled  to  tpKui  Jndldal  officers. 
In  Downing  y.  Sugar  (21  Wend.  178),  where  .one  of 
two  overseers  applied  for  a  warrant,  Cowbm,  J.,  used 
the  foUowing  language  i  "The  rule  seems  to  be  well 
establiahed,  that  In  the  exercise  of  a  public  as  well  as 
a  private  authority,  whether  It  be  ministerial  or  Jndl- 
oia],  the  persons  to  whom  it  Is  committed  must  confer 
and  act  together,  unless  there  be  a  provision  Oiat  a 
lees  number  may  proceed."  In  Crocker  v.  Orane 
(21  Wend.  211),  where  four  out  of  fifteen  commission- 
ers to  receive  sabeoriptions  to,  and  make  distribution 
ot,  the  capital  stock  of  a  railroad  oompany,  did  not 
attend  the  meeting  of  the  commlaaionera,  the  court 
held  tbat'the  distribution  of  the  stock  was  a  judicial 
power  vested  in  all  the  oommlasionerB,  and  that  where 
a  statute  constitutes  a  board  of  commissioners  or  other 
offloera  to  dedde  any  matter,  but  makes  no  provision 
that  a  majority  shall  constitute  a  quorum,  all  most  be 
present  to  bear  and  conault,  though  a  majority  mi^ 
then  decide.  In/i<ev,  J\irfy{4Denio,I26),  auf^por- 
tlonment  of  a  school  tax  made  by  two  trustees,  the 
third  not  having  been  oonsulted,  was  declared  void ; 
and  In  KeeUr  v.  Frost  (22  Barb.  400),  an  assessment 
of  a  school  tax,  made  by  two  trustees,  was  held  void, 
although  It  bad  been  c«ried  to  the  third  trustee  who 
signed  it;  The  court  used  the  following  language: 
"  The  statute  and  common  law  both  require  the  i4)por- 
tlonment  to  be  made  upon  the  Joint  consultation  of 
-all  the  trustees,  and  not  that  the  warrant  shall  be 
signed  by  all."  Th»  same  doctrine  was  held  In  Bar- 
ton V.  Oarriton  <23  Barb.  176).  In  the  case  of  Cbm- 
mgv.SU>M0n(l6  N.  Y.  R  294),  an  appeal  had  been 
heard  by  three  Justices  of  the  Supreme  Court,  Sub- 
sequently, .{i  decision  was  rendered  by  a  court  com- 
posed of  two  of  the  Justices  who  had  heard  the  appeal 
and  another  Judge,  who  did  not  hear  the  aigument. 
The  case  turned  upon  the  coustmction  of  section  2  of 
2  n.  S.  276,  prohibiting  any  Judge  from  deciding  or 
taking  part  in  a  decision  of  any  queetion  which  shall 
have  been  argped  In  the  court  when  Ae  wo*  not  pre»- 
ent  and  tUting  therein  at  a  jMdge.  The  Court  of  Ap- 
peals held  that  the  court  was  properly  constituted ; 
that  It  would  prt*wne  that  the  Judges  who  heard  the 
argument  had  agreed  to  the  dedslon,  and  it  was  pro- 
per for  the  two  who  eat  and  who  had  heard  the  appeal 
to  render  thededsion,  the  other  Judge,  who  had  not 
beard  the  appeal,  taking  no  part  In  the  deciskm,  and 
sitting  merely  as  one  of  the  three  necoesory  to  consti- 
tute Oie  oonrt 

But  the  opinion  of  the  court  contains  this  dlctnm : 
"  It  was  the  duty  of  the  three  Judges  who  heard  the 
argument  ta  consult  together  in  relation  to  the  deci- 
sion of  the  questions  Involved  In  the  motion.  In  order 
that  each  might  have  the  benefit  of  the  views  of  hie 
Iwethren  to  aid  him  in  arriving  at  a  proper  conelusion, 
and  douMleaa  traoh  ooiisultallon  was  had ;  it  U  to  bs 
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presumed  tbtt  they  dlAoharged  theii  daty  in  that 

At  oommon  law  the  mle  wsb  the  same  as  But  laid 
down  by  the  statate  above  dted.  Sx  parte  Jloffert  (7 
Cow,  626)  i  Orem  v.  StUUr  (6  Johna.  89).  But  in  pieo- 
pU  V.  Valker  {23  Barb,  SM),  oonrta  of  Juatioe  were 
exoloded  trom  the  proviMoiia  of  the  act.  It  was  held, 
that,  "  where  a  pablla  aaUiority  is  ooulbrred  <m  indi- 
Tlduala  (not  on  a  court),  who  are  to  act  Jadidall7,  all 
maat  oonbr  together."  The  deoiaion  waa  made  at 
Bpeoial  Term,  and  the  learned  Judge  gave  no  rMsona 
for  thna  exolnding  oourta  trom  the  operaUotia  of  the 
statute.  For  oar  own  part,  we  can  dlsoover  no  valid 
reason  why  they  ahanld  be  thna  ezdnded.  It  not 
nn&egaently  ooootb  that  the  views  of  a  majority  of  a 
court  Are  changed  at  consultation  roeeUnp,  by  the 
rtenlts  of  the  more  careful  and  thorough  InveBUga- 
tiona  of  one  Judge,  and  to  require  them  to  meet  and 
confer  on  alToBaes  can  prove  no  hardship,  bat  will  be 
ofgreat  value  to  the  Judges  themselves,  to  the  parties 
UUgaot,  and  to  the  public 


BOOK  NOTICB9. 
.S«wr<i  i/£Mect  CbKi.' decided  Id  the  Court!  or  New  York 
not  heretofore  reported,  or  reported  oulr  panlall]r, 
By  Jobn  W.  EdmondB,  formerly  J luclce  of  the  Supreme 


""V^f." 


Court  ot  New  Yi 

Thli  volume  coDtalni  a  report  of  the  moat  Importaut 
esMI  tried  before  Judge  EdmokdS,  at  dronit  and  o^er 
and  terminer,  durtug  the  many  yean  that  be  oocupled  a 
•eat  on  the  Hupreme  Beueb  of  the  Btate.  In  moat  of  the 
eoaea  a  toll  hlilory  of  the  trial  Is  given, —ezoepUons, 
mil  nc«,  point!  and  HntharltleaofcoDnBel.and  the  opinion 
or  charge  of  the  JadRe. 

TheBeporter  utyi  la  hlsPrelRce,  "Some  of  tbe  cases  he 
has  deemed  of  valae  as  setUlUK  matters  of  practice ; 
some  as  the  foandatlou  or  eanse  of  .the  setUement  of 
grave  guMtlons  In  the  coorts  of  lest  resort;  some  as 
dellueatlona  of  human  action  in  anoraalons  posttlons, 
and  some  as  matters  of  history."  He  has,  therefore,  ooc»- 
slonally  departed  from  the  ordinary  form  of  modern  re- 
ports, and,  like  the  "Btate  Trials"  of  Enslaud  In  the 
olden  time,  given  the  oases  a  more  narrative  form,  yet 
never  losing  sight  of  the  legal  principles  Involved.  Al- 
thoagh  the  rulings  and  opinions  of  a  Judge  at  nM  pritu 
aannol  be  regarded  oa  very  high  authority  on  questions 
of  doubt  or  dlOcalt;.  being  usually  made  or  delivered  In 
the  midst  of  a  trial,  wlthont  time  for  reOeotiou  and 
investigation,  yet  there  have  men  oocapled  seats  on  the 
supreme  bench  of  snoh  ability  and  legal  knowledge  that 
their  mlings  at  nM  pr(w  had  quite  as  mncb  intrinslo 
value  OS  a  decision  of  a  oonrt  ft>  tanco.  Among  Okese 
Judge  EDNOSDe  may  Jnstly  claim  a  place.  That  his 
reports  wUl  prove  of  servloe  to  the  legal  profisslDn  we  do 
not  donbt.  Many  points  of  practice  at  clroalt  and  oyer 
and  terminer,  for  a  settlement  of  which  we  may  In  vain 
search  the  regular  volumes  of  reports,  are  here  settled. 
The  authorities  cited  by  couunel  will  be  of  great  use  In 
making  up  hrtels  on  kindred  snbleets,  and  the  opinions 
and  charges  of  the  Judge  sre  at  least  valuable  as  the 
opinion  of  one  of  the  ablest  Jurists  and  most  thorongh 
lawyers  In  the  atate. 

The  A 


s,Jr.   ISJO. 

The  annoyonoes  wbloh  constantly  beset  town  otHcers 
In  atlempttng  to  disohaiie  their  dntlea  arise  chiefly  from 
•o  inadequate  knowledge  of  what  the  law  reqairea  from 


them.  The  statutes  governing  the«e  duties  are  not  only 
scattered  throogh  a  large  nnmber  of  volumes,  but  are 
oftentimes  oonfnsed  and  oontradtctory.  Uost  of  the  per- 
sons chosen  to  till  the  ofllcea  are  men  with  no  previous 
professional  and  very  little  general  ednoatlon.  They 
have  not  access  to  the  volumes  oontalning  the  law  under 
which  they  act,  and  if  they  had  they  would  not  possess 
the  ability  to  digest  lis  various  provisions.  It  is  tms 
that  they  are  usually  fnmlsbed  at  the  pablle  eii>ense 
with  compilations  from  the  statutes,  hat  these  oompila- 
tlons  are  loosely  and  oareleasly  put  logether  and  oflen- 
Umee  mislead,  and  besides  oontain  nothing  but  the 
statute  law. 

We  welcome,  therefore,  this  little  '"s-"'inl|  containing, 
as  it  does,  not  only  the  enactmeuts  of  the  Legislature 
carefolly  systematlied,  but  also  the  various  decisions  of 
the  Donrts  explaining  them.  In  many  Insbuioea  where 
there  hsis  been  no  adjudication,  the  commenta  of  the 
author  tolly  UlustnOe  the  meaning  of  the  statnles. 
These  comments  appear  to  have  been  carefally  considered 
and  can  be  salMy  followed  by  those  whose  duty  compels 
them  to  construe  the  law  praotlcally. 

The  maniiftl  Is  evidently  designed  both  for  the  profte- 
sion  and  for  those  olBcers  ooucemlng  whose  duties  It 
treats.  It  will  prove  a  raluable  addition  to  the  library 
of  every  lawyer  who  Is  called  upon  to  give  counsel  to 
town  oipcers  or  In  relation  to  town  aflhirs,  and  will  save 
a  vast  amount  of  time  that  would  otherwise  be  spent  In 
searching  the  statute  books  and  the  reports.  To  say  it 
would  be  a  benefit  to  any  collector  or  town  clerk  who 
might  possess  a  copy  would  not  be  enough.  Itlsaneeet- 
tOu  to  every  town  ofBcsr  who  wishes  te  perform  bis 
duties  In  a  manner  prolltable  to  his  oonstltuenta  and 
safetohlmselt  .We  are  conlldent  that  a  fow  hours' study 
upon  that  portion  of  the  work  devoted  to  his  office  by 
any  town  cleric,  oollector  or  assessor,  would  save  him 
many  times  the  valae  of  the  book  In  tlie  expetise  of 
litigation  avoided,  la  say  nothing  of  the  annoyanoe 
daring  bis  tenn  of  olHce. 

The  forms  contained  In  an  appendix,  some  for^  In 
number,  meet,  so  Ihr  as  we  can  see,  every  want  In  this 


As  to  comparing  this  msnnal  with  other  works  of  the 
kind  we  cannot  dn  so,  as  It  has,  so  fOr  as  we  know,  no 
competitor  oovering  the  same  gronud.  It  Is  designed  to 
meeta  want  felt  In  this  State,  and  is  confined  exclusively 
to  New  Tork  law ;  bot  we  believe  It  will  be  found  useful 
in  other  States  whose  stetntes  are  the  same  or  similar  to 
those  of  our  own.  c. 

lUporlM  of  PracUae  Oat*:  dalermlued  In  the  Courts  of  the 
Slate  of  New  York.     By   Benjamin  Vaughn  Abbott 
and  Austin  Abbott.    Volume  T,  New  Series.  No.  1. 
New  York;  Diossy  A  Company. 
The  Practice  Reports  of  the  Messrs.  Abbott  are  too  well 
known  to  require  any  comment.    Beventeen  practice 
cases,  some  of  them  of  considerable  importance,  are  re- 
ported In  this  number.   A  new  (^stare  has  been  added 
by  way  oT  a  list  of  amendments  to  Oenerai  Iaws  made 
l>y  the  acts  of  ISn.    These  amendments  are  printed  on 
one  side  of  a  sheet  which  may  be  en  t  into  slips  and  pasted 
into  the  Session  Laws  in  oonneotlon  with  the  statute 
amended.    The  Idea  Is  a  good  one  and  wlU  prove  of 


SALAEEES  OP  TBR  ENGLISH  JUDGES. 
We  had  ooBsdoo  In  the  bwt  nflmber  of  the  Law 
JoTTBNAii  to  refbr  to,  and  approve  of,  the  bill  recently 
Introdoced  Into  the  United  States  Senate  to  increase 
the  salaries  of  the  Judges  of  the  Supreme  CoorL  Hie 
following  atatoment  will  show  the  difference  betweeni 
the  salariea  paid  to  JTudgea  Id  this  oountiy  and  thos^l  L 
in  England: 
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CODBT  OF  CHAKOBRT. 

Oii«  Xmrd  Chanoellor, „.,  £10,000 

Two  liOrd  JasUtwa  of  the  -Cotui  of  Appeal, 

6,0001  each, « 12,000 

One  Haater  of  the  Bolla, 6,000 

Three  Tloe-Chauoellois,  6,0001  each, 16,000 

COITBT  or  QCBflN'S  Bbmoh. 

One  Cbief  Jnatloe, —  8,000 

Foot  Puisne  Judges,  G,000t  each,  20,000 

CODBT  OP  EXOHBQDBB. 

One  Chief  Baron, 7,000 

Four  Bar<»B,  6,0001  eaoh,_ 30,000 

One  Judge  of  the  Hl^  Court  of  AdmkaUr,...  4,000 

One  Judge  of  the  New  Court  of  Probate,- 6,000 

Bamkbuptot  Coubt, 

FouiConuninlonersliiIjondon,  at  2,0001  eaob,  8,000 
Eight  Conuuimloners  In  the  counti;,  at  1,8001 

each,- 14,M0 

COUHTT  CODBIS. 

Twelve  JadgM  at  1,600(  each,... 18,000 

Two           "          l,8BMeadi,. 2,7W 

Forty-^x  "           1,2001  each,- 66,200 

In  CHAKCKBT  l^KPABTHKNT. 

Two  MastAtB  in  Lunac;,  a,000t  euh,  - 1,000 

One  Tiallor  of  Iidnatlca, - 1,600 

Three  Oonunlsaionwa  in  Lonao^,  l,e00t  each,  1,600 
In  THB  OvTVX  or  Lamd  BaanrTBT. 

One  BeglBttar, ; 2,600 

One  ABBiataat  Bxi^il^ax, 1,600 


IiBQAL  NEWP. 

A  Schenectady  J  natioe  Tecentlyd$pided  Uiatsverbal 
oontiBot  reqnlrea  a  stamp. 

An  Oswego  court  has  decided  that  ahavlng  on  Blin- 
ds la  not  a  work  of  neoeeaity. 

The  Eplaoopal  church.  In  Vermont,  peUtionB  the 
Leglalatiire  to  refbrm  the  divorce  laws. 

A  Minneeota  Jnror  addrowwd  a  note  to  the  Judge,  In 
wliich  he  a^lea  him  "  Onarable  jnge." 

Tlie  Common  Pleas  la  Oeneral  Term  have  dedded 
that  the  new  Judiciary  article  took  effect  January  Ist, 
1870. 

Abble  Pnlal&r  has  Jnat  been  appointed  etaort-hand 
reporter  of  Judge  Daulbrth's  Court,  at  Nonidgenock, 
Maine. 


oa  the  MIta  Inat. 

Judge  Woodbu^  Davia,  >  well  known  lurlat,  haa 
Just  been  nominated  for  the  poelUon  of  Poetmaater 
of  Portland,  Maine. 

In  lU^  libel  Bulla  Inatltnted  against  newspapera 
dnrl^  the  laat  ten  years,  the  gross  amount  of  money 

We  see  it  stated  in  an  exchange  that  David  Dndley 
Pleld  hM  done  1182,000  worth  of  lawyer's  work  tbr  the 
Erie  Hallway  the  past  year. 

Itlsaald  that  t^divorae  reocnd  at  ChieoMO  has  be- 
come so  bulky  that  the  papera  now  r^ise  to  publish 
it,  owing  -  ''^— '-  -' " 


Iky  that  the 
)  'Tack  of  r< 


James  A.  "L.  Whlttler,  librarian  of  Hairard  Idw 
School,  baa  been  appointed  non-Tesldent  leotorer 
tew,  in  Norwich  (Ci)  Univeralty. 

President  Woolsey,  of  Yala  Collea 


Qov.  Haight,  of  OaUftania,  has  imx^ted  Jackson 
Temple,  of  San  Francisco,  as  a  Judge  of  the  Stale 
Supreme  Court  vice  Judge  Sanderson,  resigned. 

Oovemrar  Hoflbun  has  i^todnted  Hon.  A.  M^vilie 
Osborne,  of  Oitsklll,  ooun^  Judge  of  Greene  county, 
to  fill  the  vacancy  oansad  by  the  death  of  Hon.  JohD 
Ohtey. 


hang^g.    Deceased  graduated  at  DartmouUi  C^lege 


It  la  onrrently  reported  and  believed  that  Jndae 
StTong,  of  Pennsylvania,  will  be  nominated  by  the 
President  for  the  seat  In  the  Supreme  Court  vacated 


if  the  late  d^  ooundl  of  that 


a  plea  of  insanity  as  his  deftatse  for  the  murder  6. 
Mr.  Richardson.  The  trial  takes  plaoe  in  March 
before  Jadge  Ingraham. 

Governor  Hayee,  of  Ohio,  recommends  that  countiea 
and  monlcipal  oortMrations  t>e  permitted  to  aid  in  the 
oouatruotion  of  railroads,  Eind  tiutjndgee  of  the  oooila 
be  (^Jpolnted  Instead  of  elected. 

It  is  proposed  to  plaoe  In  the  list  of  causes  wUch 
shall  be  eotitled  to  pretarenoe  In  the  Conit  of  Aopeals, 
snch  as  would  Involve  the  eonstmcUon  of  wflls,  on 
the  grennd  that  the  greatest  good  Is  to  be  promoted 
by  a  rapid  settlement  of  estates. 

It  appears  tram  the  annual  report  of  the  New  Tork 
State  Xibrary  titat  the  whole  Dumt>er  of  volumes  in 
the  Law  Department  of  the  library  is  21,248,  and  that 
only  four  volnmes  are  needed  to  make  the  aetlea  of 
American  Xaw  Beports  oomidete. 

]j)  (he  suit  brought  by  the  Delaware  and  HndMU 
Canal  Company,  against  coal  dealers  in  Provldenoe, 
R.  L,  to  restrain  them  from  selling  Flttston  and  Scran- 
ton  coal  as  Lackawanna  coal,  Judge  Blatchford  has 
detdded  that  the  eompany  have  no  ezcluslve  ri^t  to 
the  trade  mark. 

Htm.  P.  Bhelton  RooL  at  one  time  clerk,  and  sabee- 


>f  clear  and  broad  vierwa,  and  ot 


inrsday,  tlie  13th  Inst.    He  was  a  man 

of  marked  abiUtle^rf  el. 
an  unminied  integrity. 

The  Hon.  Reverdy  Johnson  has  given  an  opinion 
that  the  act  of  the  Maryland  Legidatnre,  which 
requires  the  Baltimore  and  Ohio  Railroad  to  pay  into 
the  Treasury  of  tliat  State  one-flflh  of  the  gross  pro- 
oeeds  from  pessenger  travel  of  the  Waslilngton  branidi 
of  the  road,  U  nnoonsUtntional. 

Mr.  WUllam  Rhinehart  has  sent  from  Rome  to  Bal- 
timore his  model  of  the  statue  of  the  late  Chief  Justice 
Taney,  to  be  erected  at  Annapolis,  In  accordance  with 
an  actofUie  Maryland  L^slatuie.  The  Chief  Justice 
is  rniresented  In  his  offldid  robes,  with  a  scroll  In  his 
ri^E  hand.  The  flgnre  is  designed  to  be  of  Iierolc 
size  and  In  a  sitting  posture. 


J — a  of  age,jnd  between 

|U,000  and  $30,000  borrowed  money.  He  also  drew 
abont  18,000  in  fees  due  to  his  offloe,  and  nedected  to 
Viuj  over  the  share  due  to  hts  deputies.  Nothing  Ium 
been  faeaid  of  him  since  lie  left. 


defiance  of  law  tranncted  bnslnees,  and, 

_  alleged  l^  counsel,  swindled  the  oommnnlty.  For 
upwards  )>f  twenty  years  the  suit  lias  been  contested 
(Mm  one  oourt  to  anotlter,  until  It  Is  now  in  tlie  court 
of  appeals.  Wednesday,  Jauoary  12th,  1870,  it  was 
aigned,  Cwen^-one  yeara  Akhb  the  di^  we  Uogation 


THE  ALBAlfT  LAW  JOUBNAL. 


THE  VALUE  OF  CONFESSIONS. 

The  Detroit  Po»t  gives  the  following  UlDstratlon  of 
the  viilne  as  evidence  of  a  confession : 

A  (few  years  ago,  a  man  residing  In  Vermont,  by 
Oie  name  of  Booms,  was  convicted  of  murder  on  his 
own  contteslon.  He  was  sentenced  to  death,  bat  the 
execntton  was  prevented  by  the  arrival  at  the  scene 
of  execution  of  the  man  whom  It  was  HDpposed  he  had 
murdered, 

A  case  of  imprisonment  onoe  ooonrred  In  this  State 
In  which  the  cimamBtoncee  of  the  conviction  were 
aomewhat  similar  to  thoao  of  the  oaae  above  referred 
to,  and,  the  writer  beUevee,  were  never  before  pub- 
lished. The  victim  was  a  poor  and  ignorant  man, 
who  may  be  called  Pennel,  somewhat  addicted  to  In- 
temperate habits,  who  resided  in  one  of  Uie  western 
conntlee.  He  liad  a  wllb  and  several  children  depend- 
ent upon  btm  tbr  support,  and  had  purcliased  and 
nearly  paid  fbr,  a  ffew  acres  of  land,  on  wliich  he  hod 
erected  a  small  house. 

A  man  of  wealth  in  the  neighborhood  had  lost  two 
&t  hogs  that  were  running  at  Urge  in  the  woods.  A 
place  was  found  some  two  miles  distant  where  two 
hogs  had  been  killed  and  dressed,  and  the  conclusion 
was  that  they  ^were  the  miaelng  animals.  Fennel 
being  a  poor  and  rather  worthless  fbllow,  soaplclon 
rested  on  him  as  the  criminal.  He  was  arrested,  but 
as  ther«  was  no  proof  to  ccmvlct  him,  it  was  denned 
an  Important  step  to  get  him  to  oonfeas.  Pennel  at 
flist  streuaously  denied  the  oocnsatlon,  asserting  that 
he  hod  no  hand  In  killing  the  hogs,  and  knew  nothing 
about  it.  A  strong  pressure  was  brought  to  bear  on 
him,  however.  It  b^g  understood  that  the  reward 
would  be  paid  if  be  oould  be  Indnoed  to  plend  guilty. 
He  was  told  that  he  would  certainly  be  convloted  and 
sent  to  the  State  prison  for  five  years,  but  that  if  be 
should  plead  gnllfy  be  would  get  oB  with  two  or  Uiree 
months'  Impnsonment  In  the  county  Jail.  The  con- 
dlUou  of  his  bmily  was  alluded  to  and  tbr  their  sake 
he  was  urged  to  plead  gnll^,  and  Bet  off  with  Uie 
promised  llglit  sentenoe.  He  flnally  oonaented  to 
accept  the  advioe  so  strongly  urged  upon  him,  and 
when  the  day  of  trial  came  entered  a  i^ea  of  gnil^. 

The  result,  however,  was  quite  different  from  what 
he  hod  been  led  to  expect;  &i,  Instead  of  getting  two 

or  tliree  montJiH  in  the  oonnhf  Jail,  he ' ' 

to  five  years'  hard  labor  In  the  State 


had  been  convicted,  for  n 


e  prison.    Thus 


a  thrown  npon  the  county  « 
puDuc  cnarae. 

The  sequel  was  that  after  Fennel  had  spent  two  and 
a  half  years  In  prison,  the  truth  In  regard  to  the  mis- 
sing h<^  came  to  light,  it  being  simply  that  another 
man  who  bod  two  htws  runnlnK  in  the  same  woods, 
bad  by  mistake  for  hia  own.  killed  those  which  Fen- 
nel had  been  accused  of  stealing. 


WPTNESSES  TO  CHARACTEB. 
The  doubtful  value  of  testimonials  to  character  has 
been  remarkably  exhibited  at  the  present  Middlesex 
Sessions.  A  man,  reports'  the  Laie  THmei,  colled 
Goodwin,  was  convicted,  on  the  dearest  testimony, 
of  an  indeoent  assanlt  upon  a  Kcntleman  in  a  urlnu^ 
llie  police-sergeant  of  the  dlvlaon  stated  the  prisoner 
to  have  been  uiown  to  him  for  many  years  as  bannt- 
ing  urinals  for  Improper  purposes,  and  that  he  was 
oneof  agang  wbomadoa  buslneesof  it.  On  this,  the 
presiding  Judge,  Mr.  Se^eant  Cox,  sentoioed  htm  to 
seven  years'  penal  servitude.  On  the  following  day, 
appliculon  was  made  by  counsel  to  the  Judge  to  sus- 
pend the  sentence  until  the  next  ses^ons,  ss  the  con- 
vict oould  prodnoe  undoubted  testlnumy  that  the  police 
hod  been  mistaken  as  to  his  previous  character.  Ao- 
nnrHiniriv,  at  the  following  seMons,  several  witnesses 
mod  of  great  res^ctabililj,  who  proved  that 


that  bis  behavior  hod  been  always  praiseworthy. 
This  maw  of  testimony  to  bis  conduct  by  day  was  me  t 
by  overwhelming  proof  that  he  was  quite  a  dJflbrent 
personage  by  nlgnt.    In  the  first  place,  tttere  was  no 


, ipon  the  spot. 

This  proved  a  certain  degree  of  depravity.  But  the 
police  of  the  □elghlKH'hooa  swore  th^  Uiey  biBd  known 
him  for  three  years  as  one  of  a  gang  who  Dreqnented 
urinals  fbr  an  Infomons  purpose — as  the  companion 
of  a  fellow  who  had  been  convicted  in  that  court  on 


name  and  longnage  of  a  woman ;  that  he  was  not 
known  at  the  uldresses  he  had  given,  and  spoidal  in- 
qnlrles  mode  at  his  haunts  left  no  donbt  whatever 
what  he  was ;  he  was  at  once  reoc^snlsed  by  his  oom- 
oions  as  a  "  doctor,"  a  cant  term  for  a  cbataoter  not 
be  named.  So  much  for  the  ^ue  of  evidence  of 
character.  All  who  spoke  of  his  good  conduct  snoka 
onlv  OS  tc  — *■-*  " '  •■'—  ^--  ^-       •"  -     "■ 


haiao  .. ^ . 

inlv  OS  to  what  they  saw  of  him  by  day.  The  police 
jid  his  companions  saw  what  he  was  by  niglU.  May 
_iot  this  kind  of  transformation  account  for  many  con- 
tradictions between  reputation  and  taetl  And  may 
not  the  respeotablll^  of  noon  be  a  mask  fbr  the  ras- 
cally of  midnight  more  often  tban  we  ore  wont  to 
soBpeotf— FufrHc  Opinion. 


COURT  OF  APPEALS  ABeirHACT. 
Kate  F.  Fake,  admlnittrairii:,  v.  John  C.  Bmtth  and 
Hiram  £.  Wood.  To  appear  In  7  Abbott's  Reports. 
Plaintiff  purchased  anoteof  defendants  upon  which 
he  prosecuted  the  makers,  who  set  up  the  defense  of 
usury.  He  served  a  copy  of  the  summons,  oonipl^nt 
and  answer  npon  defendants,  with  a  request  that  they 
assume  the  prosecution  of  the  action,  whicl)  they 
neglected  or  refused  to  do.  It  was  referred  and  tried, 
the  defendants  being  sworn  as  witnesses  on  tiehalf  of 
the  plahttlK  The  referee  reported  in  &vor  of  the 
makers,  upon  whl<^  report  Judgment  was  perfected. 
Plaintiff  paid  the  coeta  recovered  against  him,  and 
also  his  own  attorney  j  served  a  copy  of  the  report  and 
Judgment  upon  defeudonta,  demanding  the  amount 
of  the  note,  the  costs  recovered  against  him  by  the 
nutkets  thereof;  and  the  amountof  statutory  costs  paid 
his  own  attorney.    Held! 

1.  There  was  an  implied  warranty  by  defondauls  cm 
the  sale  of  the  note,  that  there  was  no  legal  defense  to 
an  action  npon  it. 

2,  That  bavlng  had  notice  of  the  defense  interposed, 
and  an  opportunity  to  prosecute  the  action  to  Judg- 
ment, they  were  estopped  from  showing  on  the  trial 
of  the  action  upon  such  warranty  that  the  note  was 
not  in  fiict  nsuriouB, 

8.  ApIainC((f  may  avail  himself  of  the  right  to  cast 
the  burden  of  an  action  upon  his  vendor  In  the  same 
maimer  as  a  d^endanL 

i.  That  the  judgment  upon  the  report  of  the  referee 
was  equally  as  tilndlng  upon  defendants  as  If  plaintiff 
iisd  not  consented  to  a  reference  of  the  action,  but  had 
tried  the  issues  at  the  circuit  before  ajory. 

S.  That  plainUff  was  entitled  to  recover  the  several 
Items  claimed. 

The  People  v.  Town  AKditort  of  Wt^ord,    January 
Term,  1869. 

The  court  held  in  this  case,  on  a  motion  that  the 
DBuse  be  plooed  upon  the  preferred  calendar,  that  sub- 
division/ottr  of  section  eleven  of  the  Code,  passed  in 
IBST,  did  not  repeal  or  affeot  aubdivislon  /our  of  said 
section,  passed  In  1866;  that  the  two  were  not  Incon- 
sistent and  were  both  in  force. 

N.  C.  MoAK,  for  the  motion ;  J.  E.  Dfwet,  opposed. 

JTh»  diamond  or  TeBt-nocket  Code  pnbllphed  bj  ths  Tr«n»-    p 
pt  ABWf  Istlon  omlti  ths  UDeDdmcnl  of  IBOS,  on  the  theoir,  '  ^ 
we  iDppoH,  Uut  It  wu  npaalsd  bf  tbst  of  vm.    The  iDUll 
limp  covered  "  Code  u  It  It,"  bj  Kr.  Towuend,  bo*  both  COT- 
rectlr  printed  togBthsr  M  anbdlTlilon  Ibnr.] 


THE  ALBANY  LAW  JOXIBNAL. 


TeopU,  PW*.  TO  Error,  v.  John  Fork  tt  at,  I>^1».  in 

The  defendanlfl  in  error  were  tried  and  oonvlct^d  at 
the  ttenaselaer  Sesaioua  on  an  indictment  for  burKluy. 
On  the  trial  one  Corbin  was  ofEbred  as  a  vitneas  fbr 
the  proaeoaUon,  and  oltfected  to  aa  Inoompetent,  it 
being  showB  that  he  had  been  previooal^  oonvloted 
and  sentenced  for  the  crime  of  burglary  In  the  Oiird 
degree,  and  bad  never  been  pardoned  or  restored  to 
bis  rights  aa  a  dtdien.  It  also  appeared  that  at  the 
time  of  each  conviction  eeXA  Corl>lu  waa  nnder  the 
age  of  sixteen  jears,  and  was  sentenced  to  the  House 
of  Befuge.  The  prosecuUon  Insisted  that  the  term 
"felony,"  for  nhioh  crime  only  persona  are  dis- 
qualified as  vltneeseB  (2  R.  S.  707,  g  2S],  meant  only 
eocb  crimes  as  are  poi^hable  by  death  oi  Imprison- 
ment in  State  prison  (2  R.  8.  707,  J  30),  and  that  as  the 
iritnesB  ofTered  was  nnder  sixteen,  and  therefore  not 
liable  by  law  to  imprisonment  in  State  prison,  he  bad 
not  been  convicted  of  a  felony  and  was  oompet«nt. 
Hie  ottfeoUon  was  overruled  and  the  witness  adniltted. 
HOd,  Uiat  the  olfJecUon  was  weU  taken ;  that  whether 
or  not  an  ofibnae  is  a  felony  does  not  depend  on  the 
personal  status  ofthe  criminal  or  bia  personal  exemp- 
tion ttoTa  a  particular  punishment  by  reason  of  age 
or  mental  incapaol^;  and  that  the  term  "felony" 
means  any  crime  which  is  poniahable  by  deaUi  or  by 
Imprisonment  In  the  State  prison  without  reference  to 
tbe  personal  exemptions  or  exoeptiona  of  the  criminal. 

JoAn  SSMofi  V.  Frtutd*  S.  Staait, 
This  waa  an  action  against  the  defendant  for  fiUse 
Imprisonment.    The  defendant  was  a  polioeman,  and 
having  rec^ved  Information  tbat  led  htm  to  believe 
that  plalntifT  was  committing  a  fUony,  proceeded 
arrest  him.    The  plaintiff  resisted  an 'arrest  and  n 
very  violent  and  abusive.    Evidence  was  tntrodnced 
by  the  plaintiff  tending  to  show  that  tbe  defendant 
used  nnnecflooary  violence  In  making  tbe  arrest. 
Defendant  t^bred  evidence  to  show  tbat  tbe  plaintiff 
had,  on  tbe  way  to  tbe  station  bonne,  threatened  to 
murder  any  one  who  arrested  blm.    Hie  oSSst  waa 
excluded.    Held,  tbat  such  evidence  waa  «omp< 
and  the  exclusion  erroneous.     Whatever  occurred 
between  the  place  of  arrest  and  the  station  house  w 
part  of  the  transaotloa,  and  whatever  was  then  sidd ' 
done  was  competent  evidence  for  rither  par^. 


DIGEST  OP  RECENT  ENGLKH  DECISIONS. 
IQ.  B.  ratera  to  the  (iuaen's  Bench,  C  P.  to  tbe  Oommon 
Fleaa,  Bx.  toUieExatietii«r,andU  J.  B-lalbetiawJanr- 
BlBeporta.]   . 

Prioaege  oj  prrtaii  atcated  <if  trtminat  Clutrge  oat  on  rv 
fnond.  — The  privilege  fram  airest  on  olvll  prooew  of  It 
person  wliose  attendauee  f  n  court  1*  reqnired  for  tbe  doe 
administration  of  Jostlce,  extendi  to  the  parly  aooosed 
of  a  criminal  charge  when  oat  on  bail  on  remand,  a*  well 
as  to  tbe  proaecntor  and  wltneaaee.  OWn  v.  Beniemlbi, 
Ex.88;  L.  J.  R.1% 


TBRXS  OP  THB  BITPSEHS  C 


r  rOB  THX  cxtMnia 


JanMarySit—Oeiteral  7n^  Sixth  District,  at  court 
house  in  Broome  oounty. 

'January  7b— Special  Term,  at  Albany,  by  Jnatioe 
Hogeboom.  

U,  B.   OmWDlT  OOtTBT. 

Ifotiee  (o  CAe  Bar, — Judge  Woodniff  wUl  take  np 
the  calendar  of  admiralty  appeals  on  tlie  first  day  of 
February,  and  It  wUl  then  have  precedence.  He  will 
also  then  hear,  if  there  be  time,  all  other  casea  and 
matters  except  the  trial  of  civil  and  criminal  onsM  by 
a  Jury.  Anewcalendar  of  appeals  and  admiralty  will 
be  made  up,  for  which  notes  of  iasue  must  be*  filed  by 
the  zrtb  of  January. 


XKn/breoM.— HmUoi  of  an  attomerferooala  Is  eon- 
lined  to  oaaea  wbere  there  are  trails  of  the  llUsatlon  as- 
tnally  acqalred,  such  aa  a  olean  venliot  or  a  Judgment  or 
an  acknowledgmeDt  of  a  debt ;  but  the  oonrt  will  not  In- 
terfere to  caoae  11  to  attach  where  afler  verdtct  and  befi>re 
jadgment  a,  role  fbr  a  new  trial  has  been  obtained,  so  as 
to  prevent  a  settlement  of  the  aotlon  between  the  parttea, 
without  a  prior  aatlafikotlon  of  the  Bttomer's  ooMs.  Svt- 
lft>anv.AarKin,(l-B.tS;  L.J.B.flE. 


the  apprentice  will  honestly  remain  with  and  (erre  bis 
master  fOr  a  certain  term  Is,  though  in  temu  absolnte, 
snbjeot  to  an  Implied  oondlUon  that  the  apprenttoe  shall 
ooDtlnne  In  a  stats  of  abllltr  to  perferm  hia  oonBaot.  To 
an  action,  therefore,  by  the  master  fiir  breach  of  the  cov^ 
enant,  a  plea  that  tbe  sppientloe  was  prevented  by  tiie 
aot  of  Ood,  to  wit,  permanent  illness,  which  arcee  after 
the  making  of  the  deed  and  before  breach.  Is  good.  Boatf 
v..nrM,aF.18i  L.  J.B.1. 

OAoM  M  aetton.' nwmv  r«offt>Kl.Ar  MM  (/wtA:  —  Defendant 
reoelved  money  fbr  the  ose  of  a  married  woman,  and 
wrote  offering  to  forward  It  to  her  If  required.  Tbe  wife 
shortly, afterward  died,  and  there  was  no  evidence  tliat 
herhnsband,  who  sorvlved  her,  had  In  an;  way  inter- 
fered, either  to  allow  bis  wife  to  have  the  control  of  tbe 
moner,  or  to  prevent  lierfrom  dealing  with  It.  Tbe  wife's 
administratrix  having  brought  an  action  against  defend- 
ant for  money  had  and  received  to  the  ass  of  the  wife : 
Sold,  by  the  m^orlty  of  the  Court  (Channell,  B.,  Keating, 
J.,  MontBgne  Bmltb,  J.,  and  Cleaaby,  B.),  that  plalntifT  was 
entitled  to  reoover,  as  tbe  right  to  tbe  money  was  a  chose 
In  action,  like  a  bond  or  promissory  note,  and  bad  never 
been  redaced  into  possession  by  the  hosband.  Bat  liOd, 
by  Kelly,  C.  B.,  tliat  plolntlirwas  not  entitled  to  recover, 
as  ttie  huiliand  and  wife  ooold  not  have  Joined  in  an 
aotton  t6r  money  liad  and  received  against  defendants, 
and  becaose  no  action  could  be  main  talced  by  the  repre- 
sentative of  a  married  woman  In  respect  of  a  chose  In 
action  where  the  wife's  Interest  did  not  appear  on  tbefeoe 
of  the  record.  Fleet  Y.PerrtntCEx.Cb.)^B.,KI^3,B~tB7. 

1.  I>ramlment;ivilleaoftUM^enor:re<aanabUexpaiaaon  qf 
pcVnwML— The  drawer  of  a  oheqae,  the  state  of  whose 
acooant  with  tlie  drawee  Is  such  that  be  liaa  no  reasonable 
expectation  that  the  cbegae  will  be  paid  on  presentment, 
is  not  entitled  to  notice  of  dishonor  l»efbre  being  sned  by 
tbe  liolder  of  the  oheqae.  Oanv  v.  DueJamrth,  Ex.  SI;  t* 
J.  R.  MO. 

1;  Nutleet^aaluMor.vlteraexeatd:  oelentlNeplaeei^tnat- 
nen.—A.  bill  of  exchange  was  accepted  by  a  Jolnt-Hock 
company  and  Indorsed  by  defendant,  who  was  a  director 
of  the  company.  Tbe  bill  was  accepted  and  Indorsed  at 
tbe  ofQoe  of  the  company,  which  defendant  was  In  ths 
habit  of  attending.  A  notice  of  dishonor  was  sent  by  tbe 
holders  to  defendant,  addressed  to  him  at  the  offloe  of  the 
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oompany,  bat  aa  be  bad  cesaed  to  attend  Uie  oflloe  It  did 
not  irmcb  Mm  ontll  ■oma  time  bflerward.  The  holden 
ako  made  Inqulrtea,  aa  to  defoncUnt's  private  naldenoe, 
of  other  dli«otoni  of  tbe  oompuiy,  and  at  ui  oSloe  wltb 
which  the  oomponj'  bad  b&d  dealings,  bat  not  at  the  olDoe 
of  the  oompan;  Itself:  Hdd,  Ibat  there  bad  been  gufflaleut 
noUoe  of  dishonor.   Btrrldev  v.  mwerolil,  Q.  B.  tt;  L.  J. 

5.  AtoepUr  cKiwgid  tn  exacutUm  By  luMer  afiar  pivnMM 
hti  iaOarter:  iadoner'i  remade  avtr  Offoiiuil  aeeigiUr.—'Pia 
drawer  oi  Indoner  of  a  dtihonorad  bill  of  ezobange  be- 
oomea  entitled,  b7  pajlns  the  amoont  of  It  to  the  holder, 
to  an  Immediate  right  of  action  agalnit  the  acceptor, 
altbongh  the  holder  oontlnaea  to  retain  the  bill  aa  seoarltr 
tor  coals ;  and  the  right  of  aacb  drawer  or  Indoner  to  lae 
the  aoceptor  la  not  aflbcted  by  tba  elnnunalance  that  the 
holder,  aner  reoetvlDB  tha  amotuit  and  befine  payment 
of  hlaooata,  baaohaigedttae  ao(Kv<«r  In  cocecntion  tOr  tha 
amoDDt  of  the  bill  and  then  leleaaed  bin  ftom  oiutody. 

r.f«B,a.B.Sa;  L.J.R.SOL 

ittalrg  fivmivUlmulntiiUgmae!  aeUonbi/ 
boita  ;M«  Aobbr.— Inanaatlonbya6oiK);Meholdn-IOrthe 
value  at  a  bill  of  ezOhange  agalnit  defendant  a*  IndOTMr, 
the  Jndge  directed  the  Jnry  tbat  If  deftmdant'B  alKnatore 
waa  obtained  upon  a  fraadnlent  repreaentatlon  tbat  the 
InBtrojuotit  was  a  Boarantee,  and  defendant  signed  It 
wIthontluiowlnKtbatltwaB  a  bU],and  nnder  the  belief 
that  ft  was  ^  gnaranlee,  and  If  defendant  was  not  guilty 
of  any  negligence  in  so  signing,  be  was  entitled  to  the 
verdict:  flMd,  a  right  dlfeetlon.  FbtUr-v.Mt<«Mm>oa,Q.V. 
88;  L.  J.  R.  810. 

6.  jviiwdpataiilairsnl.— ApTomlM(«ynote,1nft>Tm"Oii 
demand  I  promise  to  pay  Heeani.  A.  £1,000,  wltb  legal  In- 
terest until  paid,  value  received,"  was  signed,  *>For  the 
M.  Railway  Company,  J.  a.,  Secretary."  It  waa  proved  at 
the  trial  that  the  money  had  been  applied  to  tbe  pnrpoaM 
of  tlie«ampany ;  HaUL,  Uiat  J.  8.  was  not  penonally  liable 


I.  DlffrmiiT<tixt<if  eSarBfinaaatoaiffeTentptrt(mtJ»car- 
rlagt  of  Oiittame  eta—  (f  O0oat.  —  V'\aiaas,  a  carrier,  was  Is 
tbe  babit  of  collecting  small  parcels  and  sending  them 
together  tn  large  packagee  by  defendants'  railway.  De- 
fendanle  charged  different  rates  of  carriage  for  dlSerent 
olassea  of  goods,  tbe  blgbeat  charge  being  for  packed  par- 
oala.  A  declaration  waa  reqnlred  from  plaintiff  as  to  the 
deecriptloD  of  bis  parcels.  Ee  declared  them  as  **  packed 
parcels,"  and  was  charged  and  paid  accordingly.  Flalnt- 
Ut,  finding  that  other  tlnna  sent  packed  paraels,  from 
whom  no  dealaratloti  was  required,  and  who  were  chaiged 
for  them  at  a  lea  rate,  sned  tbe  company  to  recover  the 
allied  ezoeasaafOr  money  had  and  received.  On  the  trial 
he  gave  evidenoe  that  tbe  practice  of  tbe  other  arms  in 
■ending  "packed  parcels"  was  uotorions.  ZTebf, afflnnlng 
the  Judgment  of  tba  Court  of  Excbeqner  Chamber,  that 
the  evidence  produced  was  admissible,  and  was  snfllclent 
to  show  that  defendants  knew  of  tbe  practice  of  other 
firms  to  pack  their  parcels,  and  that  wltb  snch  knowledge 
they  had  Improperly  charged  plaintiff  with  a  lilgber  rate 
of  charge,  and  had  thus  Infringed  the  equality  olansea ; 
and  tbat  plaintiff  waa  entitled  to  recover  the  amount  so 
charged  in  exceaslu  an  action  for  moneybad  and  received. 
Omu  Wt*.  SaO.  Oa.Y.  auuan  (House  of  Lords),  Kc.  18  j  L. 

J.  a  m. 

1,  Loai^patiaHfer'thiagoot: vtefateontraal: /vrtlonUiu: 
(ArotvA  Ucktt.—  PlalDtUT  was  t>ooked  through  from  London 
to  Paris  by  defendants,  who  were  carriers,  by  their  rail- 
way from  London  to  Dover.  He  traveled  on  their  railway 
to  Dover,  from  tbenoe  to  Calais  by  steamlioat,  and  from 
Calais  to  ParUliyaFTenchllneotrallway.  Hereglstered 
bis  luggage  at  the  Loudoq  station  of  defendants,  who 
thereupon  took  possession  of  snch  luggage.  Upon  the 
through  Ueket,  which  he  received  from  defendants,  was 
the  foUowlng;  "  .The  Bngllali  lallway  oompaoiea  are  not 


responsible  tor  loss  at  detention  ot;  or  Injary  to,  luggage 
of  the  passenger  traveling  by  tills  through  ticket,  except 
while  tbe  passenger  Is  traveling  by  their  trains  or  boats, 
and  in  this  latter  case  only  when  the  passenger  compiles 
with  the  by-laws  and  rvgnlatlons  of  the  companies;  and 
In  no  case  fbr  luggage  of  greater  value  than  5!.  Each  com- 
pany incora  no  responsibility  ot  any  kind  beyond  what 
arlan  Id  connection  with  lU  own  trains  and  boats.  In  can- 
sequence  of  passengere  being  ■  booked '  to  trarel  over  the 
rallwayaof  other  companies,  such  through-booking  being 
only  tor  the  convenience  of  the  passengers.  Nor  will  tb« 
companies  I>e  responsible  for  tbe  trains  or  tioatB  Iwlng 
delayed ,  or  not  meeting  the  trains  In  correspondence,  nor 
fbr  any  oonseqnenoes  that  may  result  to  a  passenger 
thereby."  This  ticket  was  not  signed  by  plaintiff.  Tbe 
Inggage  was  lost  upon  the  French  railway.  Jfdd,  in  an 
action  brought  by  plaintiff  to  reonver  dainages  In  respeot 
of  such  loss,  that  detBudants  were  protected  ITomreepon- 
slblllty  by  this  special  contract,  and  tbat  they  did  not 
lose  such  protection  by  reason  of  Its  not  being  signed  by 
plaintiff,  the  provision  to  that  eObct  in  the  Railway  and 
Canal  Trafflo  Act,  186*.  only  applying  to  tbe  receiving,  for- 
warding or  delivering  of  goods  upon  the  line  belonging  to 
or  worlwd  by,  the  oompany  ""^'"g  the  special  eontraet. 
AmcT.  7Tiefibu<AeaHem.Baa.a).,Q,aSS;  L.J.K.3W. 

S.  OoniToit  vrIA  jHUKnfWJ .'  Intent  dtfsct  In  oarrlaff  :  tmr- 
ranly  and  Iruuronee. —Plaintiff  a  passenger  fOr  hire  on  de- 
fendants' railway,  suffared  an  injury  in  consequence  of 
the  carriage  in  which  be  was  traveling  getting  off  the  line 
and  upsetting.  The  accident  was  caused  by  tbe  breaking 
of  the  tire  of  one  of  the  wheels  of  the  carriage,  owing  to  a 
latent  delbct  In  the  tire,  which  was  not  attiibniable  to 
any  Ihult  on  the  part  of  tba  manulkbturer,  and  could  not 
be  detected  previously  to  the  breaking.  J9«lcf,  aOlrmlng 
tbe  Judgment  ot  the  Court  of  Queen's  Bench,  tbat  tbe 
company  were  not  liable  in  respect  of  such  Irtjory,  there 
being  no  contract  of  warranty  and  Insurance  In  the  case 
of  paaaengera  tbat  tbe  carriage  should  be,  in  all  respects, 
perfect  tor  Itopnrpoae;  tbat  Is  to  say,  free  from  all  defbota 
likely  to  cause  perIL  SaadJtaad  v.  Jfldfand  £.  S.  Ob.  (Sx. 
Cb.)4.B.3e;  L.J.B.U9. 


.,«eeQ*wies  (/ MS  qr  eccAontftt  wOA  MU  q^  lOiMv.' eeniKKon 
10  qTpnipertr.— PlalntUi;  a  merohant,at 
.  an  order  to  P.  K.  A  Co.,  at  Femambuoo, 
to  purchase  <m  tils  account  cotton,  upon  certain  terma. 
P.  N.  A  Co.  accordingly  purchased  and  shipped  cotton  in 
tbe  delbnd  ants'  vessel,  and  wrote  to  plaintiff,  saying,  "In- 
closed please  find  invoice  and  bill  of  lading  of  3W  balss  of 
ootton.  We  have  drawn  upon  you  in  &vor  of  our  agents, 
to  which  we  beg  your  protection."  Tbe  Invoice,  which 
was  beaded  "  on  account  and  risk  of  S.  A  Co."  (plaintiff), 
was  sent  to  plalnUlT  aa  stated  in  the  letter  \  the  bill  of  lad- 
ing, however,  which  made  tbe  cotton  deliverable  to  order 
or  assigns,  was  not  Inclosed  therewith,  but  was  eenttotbe 
BgenU  of  P.  N.  A  Co.,  togetlier  with  a  bill  of  exchange 
drawn  fbr  the  price  of  the  cotton.  The  agents  thereupon 
wrote  to  plaintiff  Inclosing  tbe  bill  of  lading  and  the  bill 
of  exchange,  fbr  which  Ibey  requested  protection.  Plaint- 
ur  retained  the  bill  of  lading,  but  returned  the  blU  of 
exchange  unaccepted,  on  the  grounds  of  nim-compllaifce 
with  tbe  terms  of  the  order.  On  presentment  of  the  bill 
of  lading  to  defendants  they  refused  to  deliver  the  cotton. 
having  been  advised  of  the  circumstances  under  which 
plaintiff  became  possesaed  thereof  who  thereupon  sued 
tbem  In  trorer:— Zfeld  (afilmtlng  the  judgment  ot  tbe 
Court  ot  Qneen's  Bench  upon  a  caee  emlndylng  the  above 
partlcalars  and  empowering  them  to  draw  Inferenoes  of 
f&ct),  that  the  acceptance  of  the  bill  of  exchange  was  a 
condition  precedent  to  the  pasalng  ot  the  property,  and 
that  this  having  been  rsAised,  detondante  wera  Justified  In. 
wlthboldlng  the  oottoD.  ffAaAsnlv..San'4ei>n(Bx.Ctk.)  (l,|  (J- 
B-W;  L.J.IL  177.  ^ 


THE  AiBANY  LAW  JOUEN Al. 


1.  Seilraint  iif  trade:  aeUon  /or  aintfderaHDn  q/  dwulal 
agreftmt!  dtatttbUUv  ^  fontmaL  —  AaacaanwaabTou^t 
to  recover  aireaxa  of  on  aonultj',  tbe  oonaldersUon  for 
irhloh  woH  oil  Agreement  by  the  annuitant,  &  oommerclal 
traveler  In  the  bop  trade,  "  tbat  he  would  not,  at  0117  time 
tbeieotter,  either  oa  bis  own  accoant  or  on  accomil  of 
U17  other  person  or  persona  whomsoever,  szoeptliiji  tbe 
defendanls,  lollolt  orders  lt>r  bops  from  anj  of  the  eus- 
tomen  In  the' west  of  England  or  In  South  Wales  or  any 
district  whatsoever."  Beld,  without  deciding  whether  tbe 
restraint  of  trade,  so  bras  It  regarded  the  west  of  Englaml 
and  Bonth  Wales,  ooDid  be  enforced, that  the  plBintlff,  who 
had  performed  his  part  of  the  contract,  was  entitled  to 
recover  the  oonslderatlon  due  In  respect  of  It.  BMap  v. 
XlfcMn,Q-B.W;  L.  J.  R.  9). 

•.  Dttlaite  for  hanh  nott  depotUta  to  teaire  jmf/maa  1^ 
nontv  ddniuMd  ftir  imnumj  purpotet.  —  To  »  declaration 
ooDtalnlng-two  oonnls,  the  first  for  the  hrench  of  a  con- 
tract to  redeliver  a  bank  note  to  the  plaintiff,  the  gecond, 
detlnoe  Ibr  the  same  note,  the  defondant  pleaded  that  It 
was  deposited  by  my  <tt  pledge  to  secnre  tfie  repayment 
afmoneyadvaneed  to  the  plaintiff.  KApUeation,  that  the 
money  was  knowingly  advanced  for  Immoral  purposes. 
Upon  the  trial  the  Awts  were  prored  as  stated  In  tbe 
pleadings.  Httd,  that  npon  the  whole  record  the  defend- 
ant was  entitled  to  Judgment,  as  It  was  Impossible  that 
the  plaintiff  oould  recover,  except  through  the  medlmn 
and  by  the  aid  of  an  immoral  transaction  to  wblob  he  was 
blmselt  a  party,  so  that  tbe  maxim  InparideUdopoHornt 
oon€tttki  pimMerM*  was  applicable.  Ibjrfor  v.  Ohaltr,  Q.  B. 
K;  I..J.  it.2n. 

toHntitU)  iMsmMn*  tt  on  m  SIMM  A(^ 


tract  the  oontraotor  was  to  do  certain  works  for  a  bnrlal 
board  by  aoertalntlme  for  a  specUledsiun,  subject  to  cer- 
tain oonditlona,  by  one  of  which  the  arcblteot  had  power 
to  give  snob  further  drawings  as  might  appear  to  htm 
proper.  Byanolbef  of  snch  conditions  the  arohiiect  was 
lo  grant  an  extension  of  time.  If  by  reason  of 
o  the  woAs  or  other  caiue  the  contractor 
shoold,  in  tbe  opinion  of  the  architect,  have  been  unduly 
Oelayedin  the  completion  of  his  contract;  and  by  another 
of  Bueb  qpndltlonB,  It  was  provided  that  It  should  be  law- 
ful fbr  the  burial  board,  In  case  the  contracted  sbonld  lUl 
in  the  dne  performance  of  any  part  of  tbe  ntidsrtaUng, 
or  should  become  bankrupt  or  compound  witb  his  cred- 
itors, or  should  not.  In  tbe  opinion  and  aocoidlng  to  the 
determination  of  the  said  arolillmt.  exercise  due  dlUgenee 
and  makB  sooh  due  progress  as  would  enable  the  work* 
to  be  eSbctnaUy  oompleted  at  the  time  oontraeled  for,  to 
del«rmine  the  contract  and  take  possession  of  tbe  works. 
Heid,  tbat  tbe  bnrlal  board  was  entitled  to  determine  the 
aontraot,  and  lake  possession  of  the  works  npon  the  oer- 
tiflsate  of  the  ar^lteet,  that  In  bis  opinion  tbe  oontraotor 
had  BO  lUled  to  exercise  due  diligence  and  make  dne  pro- 
gress, altlioDgh  he  had  been  prevented  from  ""-""g  socb 
progreM  by  delay  in  supplying  him  with  the  neceasary 
plan*  and  In  deBulng  roads  which  bad  to  be  made,  the 
opinion  of  the  antliileot  being  conclusive  and  binding  on 
thecontraetorintheabsenceoffrandandoollQslon.  Rob- 
srtov.  na  Bwy  Ingfroeammt  OtnnmlMlimen,  0.  P.  88;  L.  J, 
B.3I7. 


■U  poioert!  rQMol  nf  cove 

r  who  ha*  covenanted  In  the  usual  form  tbat 
neither  he  nor  hi*  "assigns"  shall  build  upon  hi*  land.  Is 
dlsehaiKed  from  his  ooveuant  alter  selllDg  the  premises 
to  a  railway  oompauy  under  their  compulsory  powen,  as 
the  ootaptay  become  assignees  of  the  land,  not  by  tbe 
voluntary  act  of  the  former  owner,  but  by  oompnlaion  of 
law.    Bal^v.A>Oe«i<irsv,Q-'B.S8;  U  J.  R«& 

1.  JVW  namkiff  vKA  Ms  land:  eovenani  not  lo  carrtl  on  a 
ImWnwtiBWlB  a  eeriatKiUbmei  fr<m  demited  premUa.— A. 
demise  of  oertaln  premises  for  the  purpose  nf  being  used 


as  a  beer-shop  and  pobUo-houae,  contained  a  oovenaat  by 
tbe  lessor,  for  himself  and  his  nntcnn,  not  to  build,  erect, 
or  keep,  or  Iw  interested  or  concerned  In  bnildlug,  erect- 
ing or  keeping,  any  hotUM  for  the  sale  ot  spirits  or  beer 
within  half  a  mile  of  the  demised  premises;  Held,  tbat 
the  oovenant  did  not  mn  with  the  land,  and  could  not 
therefore  be  sued  upon  by  an  asalgnee  of  th 
Ex.  88;  L.  J.  B.1T5. 


1.  Mea»un  qf:  vendor  andpunhater:  poneriif  biieuferriag 
pn^erty,anddtfaultindettvetinepotteHtoa:  pnyUanmaJs. 
—  Where  the  lease  of  a  bouse  was  sold  by  auction  the  con- 
ditions of  sale  providing  that  possession  should  be  given 
on  the  completion  of  the  purchase,  and  tbe  vendors,  who 
were  mortgagees  of  the  property  and  entitled  to  convey 
it,  failed  to  give  possession  because  of  their  nnwilllngness 
to  Incnr  the  expense  of  an  ^ectment  against  the  mort> 
gagor,  who  tefUKd  lo  quit  tbe  premises,— Held,  tbat  tbe 
ordinary  rule  limiting  the  damages  In  sales  ofreal  pro- 
perty did  not  apply,  and  that  the  pmxiliaser  could  recover, 
not  otiiy  the  amonnt  of  the  deposit  and  the  expense  of  ex- 
amining the  title,  but  the  loss  of  the  proHton  m  resale 
of  tbe  premises,  and  the  cost  of  the  conveyance  to  tbe  sub- 
vendee.    ffivcU  V.  J'VcAtEx.  Ch.),  Q.  B.  38;  Ij.  J.  It.  304. 

1.  Proximate  oauae  :  negUgence,  —  'DcItandanU  were  oont 
missloners  under  an  act  of  parliament  Ibr  Improving  the 
drainage  of  the  ten  lands,  and  in  oonseiinenoe  of  their 
negligence,  theweatembankof  acutmadaby  themnndei 
their  act  gave  way,  and  through  the  bieaeb  in  tbe  said 
bank  the  waten  of  a  tidal  river  overOowed  tbe  lowlands 
lying  west  of  the  cut.  Flalntlff  was  possessed  of  land  on 
the  eastern  aide  of  the  out,  the  water  flrom  which  land 
used  to  drain  to  the  west  side  through  aeuivertof  daf^d- 
anta,  which  by  their  act  of  parliament  they  ware  to  main- 
tain open  for  a  t(«e  passage  of  snob  water.  After  the  bank 
bad  given  way,  but  before  the  waters  of  tbe  flood  bad 
reached  tbe  culvert,  plaintiff  stopped  np  tbe  cnlTert,  bat 
the  occupiers  of  lands  on  the  weet  Bide  of  tbe  cut,  oonslder- 
Ing  that  the  stopping  of  tbe  culvert  would  be  tojurloas  to 
their  land*,  by  preventing  the  great  body  of  advancing 
wMer  from  Bndlng  an  outlet  there,  removed  the  atoppage 
and  the  result  was  that  the  Hood  water*  passed  tluougb 
the  cnlvert  from  the  western  to  the  ea*tem  side  of  the 
cut,  and  reached  and  Inundaled  plaintiff's  land.  In  an 
action  by  plaintiff  lOr  the  damage  sustained  by  his  land 
being  so  innndated,  BeUL,  tbat  plaintiff  was  entitled  to 
recover  such  damage,  notwithstanding  it  arose  In  part  by 
the  opening  of  the  cnlvert  after  plaintiff  had  stopped  It 
up,  as  such  daiosge  was  the  naturalreanlt  of  defondants' 
ncvligence.  CMUru  v.  The  Jflddls  Level  OommluUmen, 
aP.SB;  L.J.R.3BII.  

0»u(ru«(c>n,- ntate  loS  by  fmrHraMcm.'ybflun  (^'•IMW.-" 
poiMr  qraptMfn(m«n(  to  cMbtren.  —  By  will,  taking  ellbct  be- 
fore the  Wills  Aot,  lands  were  devised  to  the  testator^ 
grandson  without  words  of  limitation,  and  It  was  provided 
that  If  he  should  die  without  inne,  the  property  should 
retnm  to  the  testatm'H  Ibmily,  but  if  he  shoold  live  to 
have  children,  he  sbould  have  power  to  make  a  will  of  it 
to  III*  children.  HOd,  that  "without  issue"  meant "  with- 
out children,"  and  not  an  indefinite  fUlure  of  issntf;  and 
therefore  that  the  testator's  grandson  look  only  an  aetata 
Ibr  lift,  and  not  an  estate  in  tall  by  Implication.  Au(- 
wcod  T.  Aotem,  Sx.  88;  Ii.  J.  R.  14. 

TOOI  rii!«r.- eAon^  i^fCi  oourM.' nOTi-uter.  — The  Uda)  rtver 
Edeu  in  the  seventeenth  oentury  deserted  its  old  chaonel, 
called  the  Loop,  and  lOrmed  a  new  channel,  slnoe  called 
theOoat.  The  platntlllb.havlng  bad  a  severalllsheryln 
the  Loop  created  before  Magna  Cbarta,  claimed  a  right  to 
a  several  Osbery  m  the  Ooat,as  representing  their  several 
fishery  in  the  tjoop :  Held,  that  their  right  was  confined  to 
a  right  to  fl*h  over  tbe  soil  of  the  Loop,  and  was  not  trans- 
fbrred  from  the  old  to  the  new  channel.  The  JiIaiior,^lder- 
mmond  CWt»n»  «■  CbriMs  v.GFroAam,  Ex.  88;  L.J.R.a». 


THE  ALBAITY  LAW  JOTJENAL. 


Trade  fixtum;  merigagnr  and  morloaget.—TtiK  OztaTCS, 
tboogb  annexed  to  tbe  freebold  Ibr  the  mora  ooDTenleat 
tiseof  them,  KDd  not  to  Improve  tbe  Inheiitajioe,  and  oapa- 
ble  or  being  removed  TltbonC  any  appreolable  damage  to 
the  fre^old,  paw  nndet  a  mortsaae  of  the  lands  to  tbe 
mortgagee.    (Sm«T.  irai>d(Ez.  (A.),  Kx.M;  U  J.  R.2SS. 


BUI  tf  ladbio:  frtioht  paifable  htfon  dtlfvttjl  </  ffoodi.' 
retuUnoM  to  deHoer.  —  Tbe  delbndanls  shipped  a  qnan- 
tl  ty  of  Portland  oemen  t  on  tlie  plalntlOfa'  Bhlp  to  be  named 
Ihim  London  to  Sydney,  under  a  bill  of  lading  by  which 
"freight  was  lobe  paid  within  three  dayeaftar  the  arrival 
Of  tbe  ablp,  and  before  the  delivery  of  any  portion  of  the 
goods."  After  tbe  arrlTal  of  tbe  sblp  at  Sydney,  and  be- 
ftire  tbe  expiration  of  aneh  three  days,  tbe  ship  was  obliged 
to  be  sunk  in  order  to  eiUn  go  lab  an  accidental  Are  which 
bad  oocnrred  In  her  hold.  When  the  sblp  was  afterward 
raited,  tbe  defendants'  goods  were  foand  to  be  no  longer 
existing  an  cement,  and  tbe  oonilgneoa  accordingly  re- 
fused to  accept  the'hi  or  to  pay  It^ght:  Seld,  that  as  tbe 
plalntlfb  were  not  daring  the  three  days  after  the  arrival 
of  tbe  ship  at  Sydney  ready  and  willing  to  deliver  the 
goods,  they  conld  not  recover  freight.  D\altie  t.  fiUhn,  C. 
P.  88;  L.  J.  B.  88. 

1.  Oontrael  dvring  ir^aivy;  tvbatqaaa  moffniHon  t^  d^it : 
cofutrucHon  i)f  Ooaonent,  —  To  a  declaration  tor  goods  told 
and  delivered,  defendant  pleaded  Infttncy,  and  plalntlfF 
replied  a  ratlUcatloa  of  the  debt  after  majority :  In  sap- 
port  of  the  replication  a  copy  of  the  Items  of  the  aoconnt 
was  put  In  evidence,  at  tbe  foot  of  which  defendant,  after 
became  of  age.  had  written,  "Partloolars  of  aooonnt  to 
end  of  year  IBtT.  amonntlng  to  1621.  lli.  td.  I  certify  to  be 
correct  and  satlabctory,"  wllh  the  addition  of  his  slgna- 
tare.  Held,  not  a  safSolent  recognition  of  tbe  debt  to 
saUfltlrfiOoo. IV,cb,  11,  |E;  andtbattheeonstmetlonoftbe. 
docnment  was  for  the  court  and  not  fbr  thejary.  JZotocv, 
MopvooO,  Q.  B.  88;  L.  J.  B.  1. 

2.  Jfeceaaria :  erUmM .-  ituatton  <^  mixed  taw  and  JUxU 
An  InfliQt  'the  sou  of  a  baronet,  and  bavlng  an  Income 
ofSOM.  a  year,  with  tbeproepeclof  ia,caoi,  on  attaining  hta 
majority)  bongbtoncredltapalr  of  soil  talrea,  or  Bhlrtaleeve 
studs,  composed  of  crystals  adorned  with  diamonds  and 
nblee,  and  a  ullver  goblet,  fbr  prceentatlon  to  a  friend,  at 
whotio  house  be  bad  been  staying.  No  evidence  was  given 
of  any  thing  peculiar  In  the  defendant's  station  rendering 
It  eiceptlonally  necessory  for  him  lobave  such  articles. 
The  Jnry,  tn  answer  to  tbe  qneetlonj!  pnt  to  them,  ftinnd 
that  tba  articles  were  necessaries,  and  snllabla  to  the 
defendant's  station  and  degree.  .Belif,  that,  as  the  onns 
waa  on  the  plaintiff;  and  he  gave  no  evldenoe  to  ahow 
tbat  tbe  articles  were  necessaries,  the  qaestlon  onght  not 
to  have  been  left  to  the  Jaiy.  .^Ktcr  v.  WombtMll  (Ex.  Cb.), 
Eq.SS;   L.J.K.S. 

The  qneallOQ  In  all  sach  oaaag  Is  one  of  mixed  law  and 
bet,  the  preliminary  question  being  (ss  Id  all  other  oases), 
whether  there  la  any  evidence  on  which  tbe  Jury  ooald 
properly  And  fbr  the  party  on  whom  the  onus  of  proof 
Ilea.  Tbe  Judge  (wbo  must  be  sapposed  to  know  as  well 
as  a  Jnry  can  know  without  evidence,  what  Is  tbe  nsnal 
and  normal  state  of  things,  and  whether  any  parUcnlnr 
article  Is  of  aach  a  desorlptlon  that  11  may  be  a  neoeasary 
DDder  snoh  usnal  state  of  tblnga).  most  determine,  first, 
whether  the  case  is  snoh  as  to  cast  on  the  pUlntUT  tbe 
onus  of  proving  that  the  arileles  In  qneatlon  are  oecesso- 
rles,  and  then  whether  there  Is  any  sufllclent  evidence  fbr 
thejnrylosatls^  Uiatonos;  and  If  there  Is  not,  be  ooght 
to  direct  a  nonsuit.    lb. 


ImpUeaeoritraelforiteavetvi^poaeuUmrtBiaa^ttMailJiotd- 
Av  ovrr .-  damage :  igecCmml :  amtnOmtnl  ,'pavnent  Intoeeurt. 
—  Detendant  held  a  house  and  premiaea  aa  tenant  of  plain- 
tiff; hot  without  any  lease  or  written  agreement.   He  let 


part  of  the  bouse  to  T.,  and,  having  received  notice  to  qnlt 
on  the  2Slh  of  December,  isas,  he  gare  notice  to  T.  to  quit  on 
tbe  Hist  of  December.  T.  refosed  to  go  ont;  defendant  did 
all  in  his  power  to  give  np  poaeesalon.  PlalntlfT  brought 
an  action  of  ejectment  against  falm  andT.;  Judgment  was 
signed  on  the  2lst  of  May,  ISST,  and  on  the  «lh  of  Uay 
possession  was  given  by  the  sheriff  to  pUdaUSi—B^iild, 
tbat  plaintiff  was  entitled  to  recover  rent  Ibr  one-liaUyear, 
and  also  tbe  costs  of  the  ejectment,  on  the  ground  tbat 
there  was  an  Implied  contract  that  defendant  wonld 
deliver  op  the  absolute  possession  of  the  house  and  prem- 
ises at  the  expiration  of  the  tenancy.  Batderton  v.  aautn 
<l.B.S8;LJ,Il.T8. 


I  abserwfl  i^  waKoe.  —Where 
a  letter  containing  delbmatory  words  is  written  npon  a 
privileged  occasion,  surrounding  olrcnmstances  are  to  be 
oousidered  In  determining  whether  the  words  used  are  so 
much  too  violent  for  the  occaalon  aa  to  rebut  the  pr^nimp> 
tlon  of  the  abaence  of  malice  arising  (torn  the  privilege  of 
the  Oooaslon ;  and  If  (Tom  snrronnding  drcunutancaa  It 
appears  that  the  words  are  capable  of  two  conatmcUona, 
one  of  which  Is  compatible  with  the  absence  of  malice, 
then  tbe  presumption  of  the  abaenee  of  malloe  which 
existed  in  the  flrat  lostanoe  Itom  the  privilege  of  the  oeeft- 
slon  should  be  allowed  to  prevail  thronghont.  aplU  v. 
UauU  (Ex.  Ch.),  Ex.  88;  L.  J.  B.  188. 

•.  PHvatgnd  pubUeaHiM:  parUmuntlary  debattt:  oHtBIm 
tmmtnUng  ig»n  parKoanmtarn  de^otsa— The  pnblioatlon 
of  a  OJthfal  report  of  a  debate  in  altliar  Boose  of  Parlia- 
roent  Is  prlvllegod,  so  tbat  tbe  publisher  Is  not  reaponalble 
for  delkm story  statements  made  Id  the  conrseof  the  de- 
bate so  reported  and  published ;  and  tbe  publication  of 
articles  lUrly  commenting  npon  the  debate  so  reported 
and  published  is  equally  privileged.    IKudb  t.  WaOer,  Q, 


bU  a  oampany. — Plaintiff  was  tbe  agent  of  defendants,  a 
trading  company,  and  It  was  part  of  hU  duty  to  fbmlsh 
them  with  an  account  of  his  transactions,  to  enable  them 
to  prepare  the  balance-sheet  fbr  the  inspection  of  the 
shareholders.  This  balance-sheet  was  duly  referred  to 
auditors,  who  reported  that  there  was  a  deflcjenoy  for 
which  plaintiff  was  responsible,  and  that  his  aeoonnts 
had  been  badly  kept.  There  was  evidence  that  an 
explanation  had  been  offered  to  the  andltora,  which 
they  had  disregarded;  but  no  evidence  tbat  tbey  bad 
any  knowledge  ol  this  explanation.  The  dlreotors, 
after  laying  .the  aooounta  before  a  general  meeting  of 
the  shareholders,  oansed  a  letter  conlalnlug  the  port 
of  Uie  report  wtaleh  affiled  tbe  character  of  ptalntllf 
to  be  printed  and  forwarded  to  tbe  absent  shareholders: 
HUd,  first,  that  such  letter  was  pnbllshed  on  n  priv- 
ileged occasion,  as  it  was  the  duty  of  defendants  to 
oommnnlcato  te  all  tbe  shareholders  any  part  of  the 
report  of  the  auditors  which  materially  afltnted  the  ao- 
eonnts  Of  the  company;  secondly,  tbat  there  was  no  In- 
trinsic or  extrinsic  evidence  of  malice  to  be  len  to  the 
Jury,  as  the  leport  of  the  auditors  was  publlabod  without 
oommeDt;  tbat  tbe  explanations  offbred  to  the  andltors 
did  not  come  before  tbe  defendants,  and  that  causing  the 
letter  to  be  printed  was  a  reesoneble  and  necessary  mods 
of  publishing  It  to  tbe  absent  shareholders.  LawUa-7.  Tht 
AitOlo-EomtUm  Oattm  and  Ott  0>.,  %.  B.  88;  L.  J.  R.  W. 

*.  In,  neui^/aper  eliarffing  tngratUudt:  cxpIanaHon  aeeom- 
panf/hig  dutrge.  —  A  charge  of  ingratitude  Is  actionable  as 
libel ;  and,  althoagh  facta  be  stated  as  the  ground  of  the 
charge  which  do  not  warrant  tbe  opinion  founded  on 
them,  the  charge  may  still  be  libelous  by  raising  a  doubt 
whether  there  are  not  other  ttaots  Justifying  theuoarge. 
Therefore,  Itaough  the  charge  ba  coupled  wltb  statements 
tending  to  explain  It,  It  Is  still  a  question  tor  tlie  Jnry 
whether  the  words  were  used  under  sucb  clrcnmalaneea 
as  to  make  them  UbetouB.  On  v.  Lee,  Ex.  88 ;  L.  J.  R.  SIS. 
(BaJOnes  not  wwt.) 
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4^  All  oommanicatloiu  lotended  for  publication  Id 
the  Law  Joubnal  Btaoald  be  nddressed  "Editor  Law 
Journkl,  Albuiy,  N.  Y. : "  and  tbe  name  of  tbe  writer 
ahoold  be  given,  UuHigti  not  neoeoaarlly  lOr  pabUoatlon. 

Conunanloatloua  OQ  bnalaesa  anbjeota  shonld  be  ad> 
dremed  "  Weed,  PABBOm  A  Co.,  Albuif,  S.  V." 

The  Altaiy  lav  Journal. 


Albany,  Januabt  2»,  isn. 


THE  ADMINISTRATION  OP  JUSTICE. 

n. 

THB  CASB  or  BIS  WAI/TEB  KALBiaH. 

sir  Walter  was  one  of  the  eminent  men  of  tlie  Axj 
who  were  oppoeed  to  Oie  auoceedon  of  James  of  Soot- 
laucl  to  the  throne  of  Englaod.  The  conaequence  was 
that,  in  1003,  in  the  first  jear  of  the  reign  of  James,  a 
cbaig«  of  treason  in  conspiring  with  Lord  Cobham  to 
raise  tlie  Lady  ArabelU  Stuart  lo  the  throne  was  made 
against  Balelgli. 

A  commlBBlon  of  Oyer  and  Terminer  was  appointed 
by  the  Crown  to  try  him  on  the  cliarge.  The  oommis- 
slon  oonslsted  of  six  members  of  the  king's  govern- 
ment, and  four  of  the  Judges  of  the  higher  ooorts. 

This  mode  of  organising  the  highest  criminal  court 
In  the  realm  was  invented  in  order  to  secure  to  the 
Crown  the  power  of  having  a  m^orl^  of  the  court  on 
Its  ride  in  Its  trials  of  persons  of  whom  It  complained. 
Tbe  invention  descended  to  ns  with  other  of  the  laws 
and  cnstoms  of  England,  and  even  to  this  day  there  Is 
a  law  on  the  statue  book  of  New  York  to  the  same 
eS^  though  I  am  not  aware  that  It  has  been  ased 
since  Seward  was  Qovemor. 

We  have  a  ftUl  report  of  the  trial,  but  without  going 
Into  its  details,  we  can  extract  enough  to  see  how  Jna- 
tioe  was  administered  some  250  years  ago. 

Sir  Edward  (afterward  Ijord)  Coke  was  Attorney- 
General,  and  as  such  oondncted  the  prosecution  for 
the  Crown. 

Hie  report  says  that  In  opening  the  case  to  the  Jury 
Coke  used  this  language : 

"  I  shall  not  need,  my  lords,  to  speak  any  tiling  con- 
oeming  the  king,  nor  of  the  boun^  and  sweetness  of 
his  nature,  whose  thongbta  are  innooent,  whose  words 
ore  foil  of  wisdom  and  learning,  and  whose  worlcs  are 
fliU  of  honor,  although  It  be  a  true  saying,  nun^uam 
rSmi*  quod  mmquam  galis.  But  to  whom  do  you  bear 
malloeT  to  the  children  T  " 

SaleifA:  To  whom  speak  yon  this?  Ton  tell  me 
news  I  never  heard  ot, 

Cbke :  Oh,  sir,  do  J  T  I  will  prove  yon  the  notorieet 
ti^tor  that  ever  came  to  the  bar.    •   •   ■ 

Baleigh:  Ton r  words  cannot  oondemn  me;  my  In- 
Dooense  is  my  defense.    •   •   ■ 

CbJfce.'  Nay,  I  wUl  prove  all;  thou  art  a  monster;  thoa 
hast  an  English  Ikoe,  bnt  a  Spanish  heart.    •   •   • 

(It  mnst  be  borne  In  mind  that  In  those  days  parties 
tried  on  aoonsatlons  against  them  by  the  Crown  oonld 
not  have  the  aid  of  connsel.] 

An»r  Coke  had  got  through  with  his  opening  to  the 
Jury,  Raleigh  «aid : 

"  I  will  wash  my  hands  of  the  Indictment^  and  die  a 
true  m«n  to  the  king." 


Ooke:  Yon  are  the  abeolnteet  traitor  that  ever  was. 
And  so  all  through  the  trial  Coke,  who,  aHer  the 

English  practice,  is  called  "  Mr.  Attorney,"  was  pro- 

Aise  in  his  vituperation  of  the  prisoner. 
We  give  some  specimens: 


THB  ATTOIUrET-aEKBBAI.'f 


SPEECH  TO  THR 


AUornty:  •  •  •  Ton,  my  masters  of  the  Jury, 
respect  not  the  wiokedness  and  hatred  of  ttie  man ; 
respect  his  canse ;  If  be  be  guilty  I  know  yon  will 
have  care  of  It  Ibr  the  preservation  of  the  king,  the 
continuance  of  the  Ooepel  authorized,  and  the  good 
ofnsaU. 

Baleigh:  I  do  not  hear  yet  that  yon  have  spoken 
one  word  against  me.  Here  Is  no  treason  of  mine 
done.  If  my  Lord  Cobham  be  a  traitor,  what  is  that 
tome? 

Attorney :  All  that  be  did  was  by  thy  instigation, 
thou  viper ;  tbr  I  thou  thee,  thon  tr^tor.* 

Saleigk:  It  becomes  not  a  man  of  quality  and  virtue 
to  call  me  so.  But  I  take  comfort  in  it.  It  Is  all  yon 
can  do. 

Attorney:  Have  I  angered  yon  T 

Raleigh :  I  am  in  no  case  to  be  angry. 

Chief  Justice  Popham  (instead  of  reproving  Coke 
for  his  Impropriety  of  langu^e)  said:  Sir  Walter 
Raleigh,  Mr.  Attorney  speokelh  ont  of  the  seal  of  his 
duty  tbr  tbe  servloe  of  the  king  and  yon  Ibr  your  life ; 
be  valiant  on  both  sides. 

Hie  testimony  offered  against  Raleigh  was  the 
examination  of  Lord  Cobham,  taken  before  the  Privy 
Council,  not  signed  by  him,  nor  taken  In  Raleigh's 


Baleigh  complained :  Tou  try  me  by  the  Spanish 
Inquisition  if  you  proceed  only  by  the  drcuniHtanoea 
without  two  witnesses. 

AlUymey:  This  is  a  treasonable  speech. 

Raleigh  tJien  qnoted  scripture,  both  Old  and  New 
Testament,  and  the  civil  and  common  law,  and  de- 
manded to  be  confronted  with  the  witness. 

Atlomey:  ScierUia  teeleria  tat  mera  tffnorantia. 
Ton  have  read  the  letter  of  tbe  law  but  understand  it 

Saleigk .-  If  I  ever  read  a  word  of  the  law  or  statntae 
befbre  I  was  a  prisoner  in  the  Tower,  God  confound 

AtUd  some  wrangling  on  the  snliject,  In  the  course 
of  whidi  the  Chief  Justice  gave  a  deolsion  against 
Raleigh, 

Lord  Cecil  (one  of  the  oonrt)  said  i  Now  that  Sir 
Waller  Raleigh  is  satisfled  that  Cobham's  subscription 
Is  not  neoessary,  I  pray  yon,  Mr.  Attorney,  go  on. 

Raleigh :  Good  Mr.  Attorney,  be  patient  and  give 
me  leave. 

LordOeeU:  ADnnneoessarypaUenoelsahindranoei 
let  him  go  on  with  his  proofb  and  then  repel  them. 

Raleigh  i  I  would  answer  particularly. 

Lord  OetH :  If  you  would  have  a  table  and  pen  and 
Ink,  yon  shall. 


Shakspeare  wrote  "Twelfth  Night,"  In  which  he  makes 
Blr  Tobr  say  to  Blr  Andrew,  when  about  to  cballense 
■^ola; 
"  If  thon  thoaest  blm  some  thrioe  it  moynot  be  amiss." 
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Then  paper  and  Ink  were  given  him. 

In  (he  course  of  some  of  Balei^'s  denials  of  tbe 
charges  against  him,  he  used  thla  expresiiion :  "  Let 
me  be  pinched  to  death  with  hot  Irons  if  I  ever  knew 
there  was  any  Intention  to  beatow  the  money  on  dls- 
Mintented  persona." 

On  one  occasion  this  scene  oocnrred : 

BaUigh !  Qood  my  lords,  let  my  aoonser  come  fiice 
to  tboe  and  be  deposed. 

Lord  Chief  Jmtiee!  Yon  liave  no  law  ft>r  it  Ood 
forbid  any  man  should  oocnse  himself  npon  his  oath. 

Attorney  -'  The  law  presumes  a  man  will  not  aconse 
himself  to  aocnse  another.  Toa  are  an  odions  man, 
for  Cobham  thinks  his  cause  the  worse  that  yon  ore 
in  It. 

At  another  time  this  scene ; 

Attonu^:  Now  let  ns  come  to  thoee  words  "  of  de- 
■tn^ng  the  king  and  his  cnba,"  (which  were  used  In 
the  Indictmenb) 

Raleigh:  0,  barbarous  I  If  ttiey,  like  onnataral 
TlUains,  should  use  those  words,  shall  I  be  charged 
with  themT  ■  ■  ■  Do  yon  bring  the  words  of  these 
helUsh  spiders,  Clark  Watson  and  others,  t^jtdnst  me  T 

AltoTTtey:  Tbou  bast  a  Spanish  heart,  and  thyself 
art  a  spider  of  beU.  •  •  • 

And  at  another  time  this : 

Attorney:  Hy  lords,  I  must  oomplun  of  Sir  Robert 
Wroth ;  he  eAja  this  evidenoe  Is  not  materioL 

Sir  B.  Wroth .-  I  never  spake  the  words. 

Attorney:  Let  Mr.  Sergeant  Phillips  testify  whether 
he  heard  Iiim  say  the  words  or  no. 

Lord  Oeea .-  I  will  ^ve  my  word  fcr  Sir  R,  Wrott. 

^r  B.  Wroth .-  I  will  speak  as  truly  as  you,  Mr. 
Attorney ;  fcr,  by  God,*  I  never  spake  It 

And  here  is  the  closing  soene: 

Baleigh:  You  have  not  proved  any  one  thing  against 
me  by  direct  proof;  bat  all  by  dronmstanceB. 

Attorney:  Have  yon  doneT  The  king  must  have 
the  last. 

Boletgh:  Nay,  Ur.  Attorney;  he  which  speakeih 
for  his  life  mnst  speak  last  False  repetitions  and 
mtstaklDgs  must  not  mar  my  cause.  You  sliould 
speak  teetaidum  alUgata  et  probata.  I  appeal  to  Ood 
and  the  king  in  this  point,  whether  Cobham's  accusa- 
tion be  suffloient  to  condemn  me. 

Attorney :  The  king's  safety  and  your  clearing  can- 
not agree.    I  protest,  before  Ood,  I  never  knew  a 

Sateigh:  I  never  had  intelligence  with  Cobham 
since  I  come  to  tbe  Tower, 

attorney:  Ooto.  I  wlU  lay  thee  npon  Uiy  back  for 
theconfldenteettr^torthat evercameatal>ar,  ■  •  • 

Lord  Oeea.-  Be  not  so  impaUent.  Good  Mr.  Attor- 
ney, give  him  leave  to  speak. 

Attorney:  If  I  may  not  lie  patiently  heard,  you  will 
enoonr^e  traitors  and  discourage  ns.  I  am  the  king's 
sworn  servant,  and  must  speak.  If  he  be  guU^,  he 
Is  a  traitor;  If  not,  deliver  Um.  {Here  Mr.  Attorney 
sat  down  In  a  chafe,  and  would  speak  no  more  until 


•  TTbIhk  pro&ne  langiiace  was  not  ver^ 
those  da^a.   In  tbe  oonrse  of  the  trial.  Lanl  Osoil  aald 
Balelsh :  "  SsoepUng  tout  faults  (I  call  thun  no  wont 
by  Ood  I  am  your  (Tleuil.   Hie  beat  and  poMlon  In  yoo, 
aqd  the  Allomey's  seal  In  the  king's  service,  qakes  me 


the  commisslonerB  urged  and  entreated  him.  After 
mnch  ado,  he  went  on  and  made  a  long  repetition  of 
all  tbe  evidence  for  the  direction  of  tbe  Jury ;  and  at 
tbe  repeating  of  some  things,  Sir  Walter  Raleigh 
Interrupted  him  and  aald  he  did  him  wrong.] 

Attorney:  Thou  art  the  most  vile  end  execrable 
traitor  that  ever  lived. 

Baleigh .-  Tou  apeak  indiscreetly,  barbaroosly,  and 
uncivilly. 

Attorney:  I  want  words  sufficient  to  express  thy 
viperous  treasons. 

Raleigh .-  I  think  you  want  vrords,  Indeed ;  for  yoo 
have  spoken  one  thing  lialf  a  dosen  Umee. 

Attorney  ••  Tbou  art  an  odious  fellow ;  thy  name  is 
hateful  to  all  the  realm  of  England  for  thy  pride. 

Raleigh:  It  will  go  near  to  prove  a  measuring  cast 
between  yon  and  me,  Mr.  Attorney. 

Attorney:  Well,  I  will  now  make  it  appear  to  the 
world,  that  there  never  Jived  a  viler  viper  upon  Ute 
fece  of  the  earth  than  tbou. 

The  report  continnes  its  tale  by  saying  the  Jnry  were 
not  out  a  quarter  of  an  hour,  and  returned  with  a  ver< 
diet  of  gullly. 

Thereupon  the  Lord  Chief  Justice  pronounced  Judg- 
ment, and  In  the  course  of  his  remarks  to  Raleigh, 
said:  "Your  conceit  of  not  confessing  any  thing  is 
very  inhuman  and  wicked.  In  this  world  is  the  time 
of  confessing  that  we  may  be  absolved  at  the  day  of 
Judgment." 

The  sentence  he  pronounced  was  in  Uieee  words : 

"Tliat  you  shall  be  liad  from  hence  to  the  place 
whence  you  came,  there  to  remain  until  the  day  of 
execution,  and  Ihim  thence  you  shall  be  drawn  on  a 
hurdle  through  the  open  streets  to  tbe  place  of  execu- 
tion, there  to  be  hanged  and  cat  down  alive,  and  your 
body  shall  be  opened,  your  heart  and  bowels  plucked 
out,  and  your  privy  members  cut  off  and  thrown  into 
the  fire  before  your  eyes,  then  your  head  to  be  stricken 
off  from  your  body,  and  your  body  shall  be  divided 
into  fonr  quarters  to  be  disposed  of  at  the  king's  pleas- 
ure, and  God  have  mercy  upon  your  soul  T " 

The  whole  evidence  against  Raleigh  was  an  unsworn 
and  unsigned  declaration  of  Lord  Cobham,  who  was 
not  produced  as  a  witness  on  the  trial ;  against  which 
Raleigh  produced  Cobham's  recantation.  In  wtiich, 
among  other  things,  he  sold,  "  God  have  mercy  upon 
my  soul,  OH  I  know  no  treason  by  you."  But  oil  In 
vain.  Raleigh  was  convicted,  and  "Mr.  Attorney- 
General"  Coke  was  In  due  time  appointed  by  the  king 
"  Lord  Chief  Justice  of  England." 

Another  practice  of  those  days,  in  order  (o  enable 
the  Crown  to  retain  control  of  jndidal  proceedin^p*, 
was  that  no  such  sentence  should  be  execnted  except 
under  warrant  issued  by  tbe  monarch.  King  James 
did  not  issue  such  warrant,  but  k^t  Ralei^  a  close 
prisoner  in  tbe  Tower  14  years,  and  then  appointed 
him  Admiral  of  a  Seet  to  explore  Guiana  in  search  of 
gold. 

Hie  expedition  was  unsnooessftal,  and  on  Sir  Wal- 
ter's return  home,  he  was  arreeted  and  arraigned 
before  the  court  of  King's  Bench,  in  1618,  on  a  motion 
that  execution  be  awarded  on  this  judgment. 

Coke  was  then  on  the  bench  as  Lord' Chief  Justice, 
and  retained  enough  of  his  old  manner  to  say  to  Sir 
Walter,  with  a  sneer,  when  awarding  execution,  "T 
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know  yon  have  been  Toliant  and  wiae,  and  I  donbt 
not  but  70a  retain  both  theae  Tirtoea,  for  now  jan. 
aball  have  oocaalon  to  use  them." 

And  Bore  enough  I  This  was  on  the  28th  October, 
ISIS.  On  the  same  day  the  king  signed  the  death 
warrant,  and  on  the  next  day  Sir  Walter  Balelgh  died 
on  the  Bcaflbld,  In  exeontlon  of  a  Benlenoe  which  had 
been  suspended  for  16  jears,  emd  during  which  time 
he  had  reoetved  from  tiie  king  a  oommiBtdon  as  ad- 
miral, which  Lord  Cbanoellor  Baoon  dedared  was  "a 
sufficient  psrdon  tbr  all  that  is  passed  already." 

The  King  v.  The  InhabUanta  of  Wigan,  1 W.  Blai^- 
stone,  47.  There  was  a  hnntlng  match  at  Newtown, 
Id  Lancashire,  at  which  some  of  the  gentlemen  In 
attendance  proclaimed  the  Pretender,  and  invited  the 
people  to  enlist  in  his  aarvloe.  Thereupon  the  in- 
liabitante  of  W^an  met  at  beat  of  dram  and  quelled 
the  disturbanoe,  in  doing  which  they  broke  open  and 
rifled  houses  and  "  ooauaitted  several  unwarrantable 

A  motion  was  made  tbrao  Information  against  them 
for  a  riot,  but  tJte  oourt  reTnaed  it. 

Lhb,  C.  J.,  B^d  people  rising  In  this  manner  with  a 
view  to  support  the  government,  are  not  to  be  blamed. 

Wbioht,  J.,  s^d  that  every  sot^eot  was  bound  l^ 
his  allegiance  to  do  aa  these  people  had  done. 

It  Is  rather  difficult  for  us,  removed  at  thia  distance 
from  the  excitement  of  those  days,  to  discover  why 
these  men  were  not  Just  aa  guilty  of  a  riot,  in  thus 
taking  the  law  Into  their  own  hands,  as  the  other  aide 


The  dedsion  seema  to  me  to  bo  a  direct 
private  war,  and  shows  the  suliserviencyof  the  courta 
to  power,  for  they  vrould  hardly  have  bo  decided  if 
the  motion  liad  been  (gainst  the  other  side. 

Ever  Binoe  the  Itoman  Conquest  of  Qreat  Briton 
imprisonment  for  debt  was  a  part  of  the  administra- 
tion of  Jnetloe  in  England.  At  no  time  probably  was 
it  more  than  during  the  time  Of  the  Stuarts.  Under 
the  Protectorate  of  Cromwell  a  report  upon  the  sub- 
ject was  made,  trom  which  it  appeared  that  of  S98 
lnmat«a  of  the  Upper  Bench  prison  all  but  three  or 
four  were  for  debt.  Several  had  iTeen  in  prison  14 
years,  one  21  years,  one23yearsandonelbr  SSyttusI 

But  it  was  not  in  England  alone  that  there  was  this 
strange  administration  of  Justice.  In  the  days  of 
"  Salem  WltchorBfC,"  there  were  extraordinary  things 
done  under  its  name.    We  give  a  few  cases. 

In  Calif's  "  Wonders  of  the  Invisible  World,"  page 
266,  it  iB  said :  "  The  moxt  remarkable  of  the  trials  was 
of  Sarah  Duston.  She  was  a  woman  of  atMUt  seventy 
or  eighty  years  of  age.  To  ushec  her  into  her  trial,  a 
report  went  before  that  if  there  was  a  witch  In  tin 
world,  she  was  one  as  haTing  tieen  so  accounted  of 
for  tweu^  or  thirty  years.  •  •  •  There  were  a  mulU* 
tude  of  witnesses  produced  against  her;  bat  what 
testimony  they  gave  In  seemed  wholly  foreign,  as  of 
accidents,  illnees,  etc.,  be&lling  them  or  theirs  after 
some  quarrel.  ■  •  ■  The  spectre  evidence  was  not 
made  use  o^  so  that  the  jury  soon  brought  her  In  not 
guilty,  •  •  •  After  she  was  cleared,  Judge  Dahfobth 
admonished  her  in  these  words:  ■  Woman,  ttoman, 
repent;  these  are  thread  things  tome  in  againtt  you,' 
She  was  remanded  to  prison  for  her  fbes,  and  there  In 
a  short  tdme  expired." 


Page  296 !  "  April  35,  less.  The  first  Superior  Court 
was  held  at  Boalon  for  the  county  of  Suflblk ;  the 
judges  were  the  Lleotenant-Ctovemor,  Mi.  Danforth, 
Mr.  lUchards,  and  Mr.  SewaU,  Esqoiree.  •  •  •  The 
meet  remarkable  was  wtiat  related  to  Mary  Watkins, 
who  had  been  a  servant  and  lived  about  seven  miles 
fh>m  Boston."  •  •  ■  The  grand  Jury,  thou^  sent  out 
again  and  agidn  by  the  oourt,  persisted  in  refuting  to 
find  an  Indictment.  "Btie  was  oontinued  for  some 
time  In  prison,  etc,  and  at  length  was  sold  to  Vir- 
ginia." 

In  an  Appendix  to  that  work,  there  is  the  following 
report  of  an  examination  before  a  oommlttlng  magis- 
trate: 

aiI.BB  COBT. 

"  The  examlnsHon  of  Giles  Coiy  at  a  oonrt  at  Salem 
vUlage,  held  by  John  Hattiom  and  Jona  Curwin, 
Esqs.,  April  19, 1692. 

Giles  Cory,  you  are  brou^t  before  authority  upon 
high  suspicion  of  sundry  acta  of  witchcraft ;  now  tell 
na  the  truth  in  this  matter. 

I  hope,  through  the  goodness  of  God,  I  shall ;  for 
that  matter,  I  never  had  no  hand  in.  In  my  life. 

Which  of  yon  have  seen  this  man  hurt  yon  T 

Mary  Wdcott,  Mercy  Lewis,  Ann  Putnam,  Jr.,  and 
Abigail  Williams,  affirmed  he  had  hurt  them. 

Hath  he  hnrt  you,  tooT  (Speaking  to  Eliislieth 
Hubbard.  She,  going  to  answer,  was  prevented  by  a 
fit.) 

Beijamin  Gold,  hath  he  hnrt  yon  t 

I  have  seen  him  several  times,  and  been  hnrt  after 
it,  but  cannot  affirm  It  was  he. 

Hath  he  bniught  the  book  to  any  of  yon  T 

Mary  Woloott  and  Abigail  Williams  and  othera 
affirmed  he  had  bronght  the  book  to  them. 

Giles  Cory,  they  accuse  yon,  or  your  appearance, 
of  hurting  them,  and  bringing  the  book  to  them. 
What  do  you  sayf  Why  do  yon  hurt  themT  Tell 
us  the  truth. 

I  never  did  hurt  them. 

It  la  your  appearance  hnrts  them,  they  diaige  jou ; 
tell  us  what  have  you  donef 

I  have  done  nothing  to  damage  them. 

Have  you  never  entered  Into  contract  with  the 
Devil  r 

I  never  did. 

What  temptation  have  you  hadT 

I  never  had  temptation  In  my  lifo. 

What  I    Have  yon  done  it  without  temptation  T 

What  was  the  reason  (said  Goodwife  Bibber)  that 
yon  were  frighted  In  the  cow-boose  T  and  then  the 
questlonist  was  saddenly  eeized  with  a  violent  fit. 

Samuel  Bray  brook,  Goodman  Blbl)er,  and  his  dau^- 
ter  testified  that  he  had  told  them  this  morning  that 
he  was  fritted  In  the  cow-hoose. 

Cory  denied  It. 

This  was  not  your  i^pearance  but  your  person,  and 
yon  told  them  so  this  morning.    Why  do  yon  deny  ItT 

What  did  yon  see  in  the  cow-honaeT 

I  never  saw  nothing  but  my  cattle. 

Divers  witnessed  that  he  told  them  he  vras  frighted. 

Well,  what  do  yon  say  to  these  wltnoasosT  What 
was  it  frighted  you  T 

I  do  not  know  that  ever  I  spoke  the  word  In  my  life. 

Tell  the  truth,  what  was  it  fiighted  youT 
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I  do  not  know  any  thing  that  frighted  me. 

All  the  afflicted  were  selied  now  with  fits,  and 
troubled  with  ptuchei.  Then  the  court  ordered  hia 
hands  te  be  tied. 

Wb&tt  Is  it  not  enough  to  actwltchorsR  at  Other 
times,  but  mnat  you  do  it  now  in  the  boo  of  anthorityT 

I  am  a  poor  creatare,  and  c&iiDot  help  it. 

Upon  the  motion  of  Ills  head  again  they  had  their 
heads  and  nedu  afflicted. 

Why  do  yon  tell  auoh  wicked  lies  agaiuat  wltnemee, 
that  heard  yon  apeak  after  this  very  manner  this 
morning  r 

I  never  saw  any  thing  but  a  black  hog. 

You  said  that  yon  were  stopt  once  In  prayer— what 
Btopt  youT 

I  cannot  tell ;  my  wife  came  toward  me,  and  found 
Oinlt  with  me  tbr  saying,  living  te  Ood  and  dying  to  sin. 

What  was  it  frighted  yoa  in  the  bamf 

J  know  nothing  frighted  me  there. 

Why  here  are  three  witnoaaoo  that  heard  jou  say  so 

I  do  not  remember  It. 

Thomas  Qonld  testified  tliat  he  heard  him  aay  that 
be  knew  enough  against  hia  vita  that  would  do  her 


What  waa  that  you  knew  against  your  wife? 
Why  that  of  Hying  to  Ood  and  dying  to  Bin. 
llie  Marshal  and  Bibber'a  daughter  oonfirmad  the 
same  tiiat  he  said  he  oould  say  that  Uukt  would  do  his 


I  have  said  what  I  can  say  to  that 

What  waa  that  about  your  ox? 

I  thought  he  waa  hlpL 

What  ointment  was  that  your  wife  had  when  ehe 
was  seized  T  Yon  said  it  was  ointment  she  mode  by 
MiOor  Sidney' a  dlrectionT 

He  denied  it,  and  said  she  had  It  of  Goody  Bibber, 
or  f^m  her  direction. 

Ooody  Bibber  a^d  it  Is  not  like  that  ointmeuL 

Ton  aaid  you  knew,  upon  your  own  knowledge, 
that  she  bad  it  of  Mtgor  Oldney. 

He  denied  it 

Did  not  yon  say,  when  you  went  to  the  ferry  with 
your  wife,  you  would  not  go  over  to  Boston  now  tor 
yoa  ahould  oome  youraelf  next  week  T 

I  would  not  go  over  because  I  had  not  money. 

The  Marshal  teetlfled  he  said  aa  before. 

One  of  his  bands  waa  let  go  and  aeveral  were  afflicted. 
He  held  his  bead  on  one  aide,  and  then  the  heads  of 
■everalof  the  afflicted  were  held  on  one  aide.  He  drew 
in  his  cheeks  and  the  cheeks  of  some  of  the  afflicted 
were  aaokt  in. 

John  BibtieT  and  his  wife  gave  in  testimony  ooncem- 
Ing  some  temptations  he  had  to  make  way  with  him- 

Mlt 

How  doth  this  agree  with  what  you  aald  that  you 
bad  no  temptations  T 

I  meant  temptations  to  witchcraft 

If  you  can  give  way  to  selT-murlher,  that  will  make 
way  to  temptation  to  wit4dicranf 

NoTB,— There  waa  witness  by  several  that  he  said 
he  would  make  way  with  himself  and  charge  his  death 
on  his  son. 

Ooody  Bibber  teetlfled  that  the  said  Cory  called 
add  BIbbWa  hoabuul  damned  devlllsb  rogue. 


Other  vile  expressions  testified  In  open  court  by 
several  otben. 

SAI.K1I  YllAJLQK,  April  10,  1092. 

Mr.  Samnel  Parria  being  desired  to  take  in  writlus 
the  examination  of  Qiles  Cory,  delivered  It  in,  and 
upon  hearing  Ibe  same  and  seeing  what  we  did  at  the 
time  of  his  examination,  together  with  the  charge  of 
the  afflicted  persons  aotUnst  bim,  we  committed  hini 
to  their  m^Jestiea'  gaoL 

John  Hathorn, 

The  termination  of  this  case  is  recorded  In  the  same 
volume. 

"  Olles  Cory  pleaded  not  gnilty  to  his  indictmant, 
but  would  not  put  hhnself  on  trial  by  the  Jury  (they 
having  cleared  none  upon  trial),  and  knowing  there 
wonld  l)e  the  same  witneeees  against  him,  but  rather 
chose  to  undergo  what  death  they  would  put  him  to. 
In  preaslng,  his  tongue  bting  prest  oat  of  bis  mouUi, 
the  sberlf^  with  Ids  cane,  forced  it  in  again  when  be 
was  dying.  He  was  the  first  in  New  England  that 
was  ever  prest  to  death," 

Surely,  we  mi^  he  thankful  that  we  do  not  Itve  In 
such  times ;  that  our  lot  is  caat  in  pleaaanter  places, 
and  that  althou^  we  may  feel  that  onr  administration 
of  justice  is  not  yet  quite  perfect,  we  may  be  content 
with  the  progress  we  have  made  toward  a  state  of 
society  where  snch  bartiaritles  cannot  be  perpetrated ; 
and  where,  generally,  we  may  be  asaured  that  strict 
JusUoe  can  and  will  tie  done,  as  well  between  man  and 
msn  as  between  the  dtiien  and  hia  govemmont. 

The  Anti-Rent  trials  in  Columbia  and  Delaware 
counties  In  1845 ;  the  Astor  Place  Riot  trials  In  New 
York  In  1B49,  and  the  recent  abandonment  of  prosecu- 
tions against  the  leaders  of  the  Rebellion,  are  forcible 
illustrations  that  in  this  country  strict  Justice  can  be 
done  and  mercy  shown  even  amid  the  highest  popu- 
lar excitement. 

Our  progress  seema  to  have  been  on  Baoon's  princi- 
ple of  Reform :  "  To  make  a  atand  on  the  ancient  way, 
and  look  about  na  to  discover  what  is  the  stialghl  and 
right  way,"  and  to  "follow  the  example  of  time  Itself, 
which,  indeed,  Innovatelh  greatly,  but  quietly,  and 
by  degrees  scarcely  to  be  perceived." 


THE  ROMAK  LAW  OP  LUNACY. 
Without  entering  Into  a  medical  description  of  the 
state  of  madness,  which  waa  Just  the  some  amoi^  the 
Romans  as  ourselves,  I  ahall  simply  content  myself 
with  asserttug  that  at  present  there  exlsta  no  exact 
definition  of  madnett.  From  a  state  of  perfect  health 
there  are  cases  In  various  stages  of  nuidnces  down 
to  perfbot  mental  and  pbydcal  prostration,  and  the 
gradation  of  the  diaeose  la  aa  imperceptible  as  the 
gradation  of  color  or  of  tone.  It  is  impossible  fVom 
one  stage  of  insanity  to  draw  a  general  definition  which 
will  answer  all  the  rest.  The  test  of  any  Individual 
case  of  insBultyls  not  by  pladnglt  in  comparison  with 
some  species,  or  even  the  genus  of  insanity,  but  by 
ooinparing  or  by  testing  it  with  sanity.  There  are,  as 
Ihcta  tell  us,  but  two  states  of  mental  condition  — a 
aane  and  Insane  one.  The  mind,  then,  if  not  of  the 
one,  must  be  of  the  other.  It  is  Incorrect  to  say,  tliat 
madness  conaista  in  reasoning  correctly  from  "  erro- 
neous premises,"  as  Locke  defines  It;  or,  "errone- 
ously trotn  correct  premiaes,"  as  some  others  will  have 
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it.  Iiocke'a  deflnition  Mid  the  snooeedlng 
applied  to  oertain  stages  of  Inaanlty,  aa  o 
niaos;  but  how  will  tixey  apply  to  those  cmm  where 
the  teataxea  we  void  of  expreaalon,  the  brain  of 
thought,  the  oonnteiiance  vaoant,  tho  ejee  unooDtrol- 
Ubly  wandering,  the  Instinct  lost;  where  the  poor, 
wretofaed  creatures,  unconscious  of  Ifaeir  existence, 
heedless  to  the  calls  of  sinking  nature,  remain  silent 
and  rigidly  motionless,  their  Umba  l»ooniing  para- 
lyzed, till  death,  as  an  angel  of  mercy,  releases  them 
from  their  mlaeryf  The  deflnltion  of  Dr.  Spurzbelm 
and  others  of  his  school  Is,  that  Insanity  is  aberration 
of  any  mental  power  [an  intellectual  Ihcnlty  or  moral 
feeling  or  propensity),  from  the  healthy  state,  with  an 
InablUty,  on  the  part  of  the  Individual,  to  dlseem  its 
unhealthineea  or  to  resist  JL 

This  definition  ^>plles  to  other  tbrme  of  Insanity 
tlian  those  of  Mr.  Locke'sscbool,  and  Is  qnite  as  appli- 
cable as  a  general  deflnlUon  of  insanity.  But  though 
we  may  not  arrive  at  a  complete  and  peribct  defini- 
tion of  Insanity,  we  may  do  much  good  1^  a  Jadldous 
and  careful  ciaasification  of  the  grades  of  the  disease, 
which,  na  yet,  has  neTsr  been  completed,  though 
attempted. 

The  Roman  lawyers  claaaiaed  their  kinds  of  mad- 
ness Into  Dementia  and  Fnror;  of  these  two  terms 
(fcNMKtia  haa  the  wider  signlBcstion,  and  embraces 
furor — thus  propter furorem  vel  quern  aliam  etuum 
dementias  ;(a)  tliough  there  are  some  passages  which 
serve  to  make  these  terms  equivalent  to  each  other  — 
thns,  "pleriffjte  vel/urorem  vel  demeniiamjlngunt;lb) 
in  furore  aut  dementia  dederit  ;le)  vel  deTnena  vtl/uri- 
ojnu;  (d)  /urioetie  vtl  dement ;  («}  coram  fnrioao  vel 
demente.(/)  The  alternative  term  vel  doee  not  in 
thone  passages  assist  to  find  out  whether  the  two  lernie 
are  both  generic  or  both  specific,  oi  one  geneiic  and 
the  other  specific. 

The  following  passage  shows,  by  the  peculiar  values 
of  "  tarn  "  and  "  quam,"  tliat  there  was  a  dlfibrence  — 
thus,  tam  dementis,  quam  fnrloBi.(;)  And  yet,  in  the 
following  passage  of  Procnlus,  one  term  is  substituted 
for  the  other  as  an  equivalent;  BoTionim poeaeaaionet 
dementis  caratori  data,  Uffota  a  curatore  qui /urioaum 
d^endit  peti  pot«runt.{h)  Further  examples  of  a 
oert^nly  inexact  use  oftheso  terms  will  bo  found  In 
D.  27, 10 ;  but  the  rule  to  be  drawn  from  an  examlna- 
Uon  of  a  multitude  of  examples,  and  not  from  one 
merely,  la  that  demenMa  Is  the  generie  terra  and 
fiiror  the  tpee^/le  one. 

Wiien  the  fiiriosus  was  Incurable  he  was  said  to  be 
eoniinua  menti*  aiienatityne,li)  "perpetuo  furioauB."[j) 
Hie  general  term  was  perpetuo.  A  furiosus,  whose 
madness  was  not  uninterrupted  by  sane  moments, 
was  sckld  Intemtiaiionetn  kabere,  Intervalla  inaanifc 
Aa6fi'e,(t)  or  Furor  inlervallum  ltabere.{nt)  The  In- 
tervals themselves  were  called  Indudce,  Dilucida 
Intervalla,  Intermiadones. 


(nlD.  47. 10.  17,11. 
<b>  D.  Z7. 10,  e. 
(fJD.  28,8, 8,1. 
(d)C.  87.1,  ult.8.1. 

)/)  D,  i.  8,  n,  5. 

(o)  C.  1, 4,  28. 

(A)  D.  SI.  b.  2, 4S,  1 ;  and  see  also  D.  3T,  1«,  T. 

(il  D.  I.  IK.  14. 

(ft  D.  6. 1.  It.  2:  »4,  S.  I^  7;  C.  0,  W, ». 

(J)D.ffl,l,a»,4:  C.O,TO,«;  Q.Oom.ll. 

im)  D. »,  B,  23, 7, 


In  his  legal  relations  the  I'urioeua  was  at  all  times 
considered  In  hiw  aa  a  Juristical  person,  which  U 
more  than  a  venter  was,  for  there  were,  as  I  have 
before  shown,  some  cases  in  which  a  venter  was  not. 
The  furioana,  by  means  of  his  diseased  mind,  was 
considered  by  positive  law  as  an  incapox  in  respect  of 
gestio,  and  was  so  classed  under  the  genus  Incapax 
with  divers  other  specfos,  as  impubis,  surdus,  mutus, 
etc  Being  such  incapax,  it  follows,  tliat  though,  as  a 
Juristical  pereon,  he  has  the  Jut  contraheridi,  yet,  as 
an  inoapai,  he  has  not  the  power  (potestas)  of  exercis- 
ing that  Jus,  either  in  favor  of  himself  or  of  another. 
If  the  Jns  be  exercised  at  all,  the  law  declares  that  it 
■hall  be  exercised  by  a  capax.  In  order  that  the  re- 
quirements of  the  rule  as  to  parties  to  contrart-s, 
namely,  "  that  the  parties  making  the  contract  should 
both  be  capeoes,"  should  be  fully  carried  out.  furi- 
o«M»  nullum  iiegotium  gerere  potest  (a)  Is  a  principle 
of  the  Roman  law  which  scarcely  needs  conflrmiiij;, 
and  the  ground  of  such  principle  is  quia  non  inlcUigit 
quid  agiC.  Of  the  rights  and  duties  which  arise  upon 
contracts  of  furiosi  (mode  by  their  curators),  there  Is 
a  distinction  from  those  of  sane  poisons.  If  the  law 
sees  that  In  the  making  of  the  contract  the  furioeus 
was  duly  represented,  in  person  and  interest,  by  a  sane 
person,  it  is  satisfied,  and  allows  the  contmct  to 
operate;  if  it  be  not  satisfied,  then  it  will  suspend  it, 
assuming  the  contract  to  bo  duly  made  by  a  proper 
curator;  then,  as  between  the  furiosus  and  tliecuralnr, 
it  is  to  be  considered  with  reference  to  the  law  respect- 
ing cnratora  and  agents ;  and,  as  between  the  furloaus 
and  third  parties,  It  falls  under  the  general  law  or 
principle  common  to  all  contracts.  As  regards  bis 
position  1e  lestcunectary  mntters,  he  had  the  lesta- 
menU  tkctio,  although  he  liad  not  the  potestas  rnclonUi 
testamentum.  Be  could  acquire  under  a  testament, 
though  he  could  not  make  one.  If  furiosi  make 
testaments  during  lucid  intervals  (quo  furor  eorum 
Intermissus  est),  they  arc  by  the  Roman  law  regarded 
as  lettati.  That  testament  is  valid  which  la  made  during 
a  sane  period,  or  before  they  become  Insane  (furorem 
liicerint),  for  neither  a  testament  rightly  made,  nor 
any  other  business  (negotlum)  rightly  done,  will  be 
nullified  by  subsequent  Insanity.  If  the  furiosus 
makes  a  testament  In  Airorem,  it  is,  in  truth,  no  testa- 
ment at  all,  and  must  be  carefully  disUngulsbed  from 
the  Inoffldosum  testamentum,  which  presumes  a 
capacity  to  make  in  the  maker,  and  though  not  void, 
may  be  voidable  on  extrinsic  grounds,  as  in  exhiereda- 
tion,    (See  D.  6, 2,  6,  and  Just.  2, 18.) 

Marriage  among  the  Romans,  beii^  a  contract,  falls 
under  the  general  rule  as  to  incapacity.  In  short.  In 
all  those  matteni  of  law  In  which  the  presence  of  vol- 
mUa*  mnet  be  made  manifest,  the  fnrlosua  cannot 
himself  act,  but  must  not  by  another;  and  where  tlint 
voluntas  must  be  made  manifest  by  the  principal 
only,  as  In  marriage,  testacy,  etc,  the  curator  cannot 
act.  Hence,  there  can  be  no  such  act  done  by  tho 
furiosus.  A  furiosus  being  a  person  whose  peculiar 
disease  deprives  him  of  the  power  of  mental  control  — 
i.  e.,  the  control  over  the  mind  —  has.  In  all  systems  of 
law,  special  provision  made  for  his  protection  and 
welfare.  His  afikirs  and  his  person  are  placed  in  the 
care  of  approved  people,  whose  duly  it  Is  to  act  in  all 

(a)  Inst.  Jut.  L.  S,  10,  8. 
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things  HB  well  wd  as  carefull?  toward  the  nnfortunMe 
farloeus  aa  they  would  to  theniBelves.  These  people 
the  Romana  called  curatoree.  They  were  ohoaen  from 
the  agnati  by  the  lawa  of  the  twelve  tables,  except 
in  those  cases  where  appointed  by  the  pnefectiu  urbi, 
or  the  prcetor,  in  thoee  oases  which  arose  within  the 
district  of  the  city  of  Borne,  and  by  the  prEesldee  of 
the  provinces  in  cases  within  the  provinces. 

The  mode  of  appointing  the  curatores  was  by  Inqui- 
sition—  the  leading  features  of  which  are  still  pre- 
served In  the  English  inquisition  de  lunatieo  in^t- 
rendo  or  oommlBHlon  of  lunacy.  It  seems  that  the 
appolnUi^  or  curalorCH  among  the  Romans  was  by 
virtue  of  their  common  law.  In  the  case  of  a  "elara 
pertona,"  a  penon  of  aristocraUo  rank,  who,  being  a 
Airioane,  was  In  debt,  and  whose  bona  were  privileged 
f^m  being  levied.  It  was  by  3.  C.  ordained  that  the 
bona  oould  be  taken  to  satis^  the  creditors,  and  that 
the  prtetoi  or  pneaides,  as  the  case  may  be,  could  ap- 
point a  cnrator  for  that  pnrpose.(a) 

This  was  in  abrogation  of  an  older  mle  of  law  which 
protected  the  goods  of  noble  persona  from  being  dis- 
trained. The  appointing  of  a  curator  by  the  prolor, 
or  the  prEssldea,  took  place  in  those  cases  where  the 
curator  was  not  appointtd  by  teatament ;  the  appoint- 
ment by  the  tentator  required  In  certain  cases  con- 
llirmatlon  by  the  prsetor.  Thus:  Si  furioto  puberi 
qitanqwim  Tttajori  annorum  vt^ntt  (luinqne,  curalorem 
pater  tettamento  dtderit,  e«m  prteWr  dare  debet, 
secufus  patria  vohiMatem ,-  monef  enim  ea  datio  eura- 
toria  apaud  prcetorem.  (b)  In  tbia  case  had  the 
Ihrioens  been  under  25,  there  would  have  been  no 
ground  for  the  prwtor's  Inlerferenee,  by  being  within 
the  period  which  the  law  fixes  for  the  duration  of 
otmtorahlp,  but  then  upon  the  (Uriosns  attaining  the 
age  of  25,  the  confirmation  by  the  prstor  of  the  testa- 
mentary appointment  was  essential;  otherwise  it 
wonld  terminate  by  law,  usque  ad  Ticcslmnm,  quintnm 
annum  oompletum  eoratorea  acdplnnt.  (Just,  1, 23 
Pr.)  The  duty  of  the  curator  Is  to  have  regard,  not 
only  to  Qie  preservation  of  tho  property,  but  to  the 
bodily  health  and  condition  of  the  furiosua.  (c)  He 
was  bonnd  to  administer  the  bona  with  as  much  care 
as  if  they  were  his  own;  he  could  notpart  with  them. 
If,  upon  sufficient  proofof  wasting,  or  Intent  to  waste, 
he  would  not  give  the  required  satlsdatio,  or  If  he.  In 
other  reapecta,  improperly  administered,  or  omitted 
properly  to  administer  the  estate,  Che  pro-consul 
could  remove  him  and  substitute  another  In  his 
place,  who  could  sue  him  upon  the  negotiomm  gcstio. 
The  heirs  of  the  (Urioeua  also  had  a  right  of  action 
^idnst  him  by  way  of  negoUorum  gestlo ;  In  such 
case,  however,  assuming  that  the  removed  cnralor 
had  been  previously  sued  by  his  cnr&tor  seqaens,  he 
had  a  plea  of  res  Judlcate  ag^nst  the  hieres,  which 
was  here  In  the  nature  of  a  plea  In  bar.  The  flirlcsus 
mlg^t  have  separate  curators  —  one  In  respect  of  the 
corpus  furiosi,  and  the  other  In  respect  of  the  bona,  In 
the  same  way  as  the  venter  had  two  cnrators.(d) 

I  have  in  this  brief  sketch  endeavored  to  sIm>w  the 
leading  features  In  the  Boman  law  of  Dementia.  To 
have  shown  wbaCacLsof  the  curator  bind  the  (tarioans, 

(a)  D.  31,  la,  S. 

ib)  D.  VI,  IS. 

ici  D.  a,  10, 7. 

(*  D.Si.  I.   The  same  in  the  English  system,  SbeUUnl 


and  what  not,  wonld  have  extended  this  article 
beyond  due  limits,  and  tberefbre  It  la  reserved  for 
ftiture  occasion.  The  English  and  Scotch  systems 
upon  this  subject  are  evidently  of  Boman  orlgta.  See 
Braoton,  /  SIS,  b,  and  420  b,  Blair's  Institutes  and 
Brsklne's  ditto,  h.  L 


LAW  AND  LAWYEBS  IN  UTEBATURE.* 

IV. 

BtriXBB. 

Sam  Butlerhad  notahig^  opinion  of  lawyers,  wbi(d) 

perhaps  was  due  to  his  having  married  a  widow 

whom  he  thought  possessed  of  a  great  fortune,  which, 

being  placed  on  bad  security,  or  through  the  onsklll- 

tUIness  or  roguery  of  a  lawyer,  was  lost.     In  his 

common  place  book,  be  says  a  lawyer  never  ends  a 

suit,  but  pmnea  It,  that  It  may  grow  the  bstei,  and 

yield  a  greater  increase  of  strife.     The  same  Idea 

In  Hudibras: 


"  So  lawyers,  lest  the  bear  defendant, 

\nd  plaintiff doff,  r' — '-■  — ■ 

k)  (lave  and  talln 


And  plaintiff  dog,  ahoald  make  ai 

"-— VB  and  tall  wV' '•- -'  — 

*e  of  Jndgmeii 


ont, 


His  line, 

"  Like  icriv'ner  newly  aiadty'i," 
refers  to  the  cutting  off  the  ears,  inflicted  on  lawyen 
or  scriveners  guilty  of  dishonest  praotioes.   In  another 
place  he  says : 

■*  Others  believe  no  voice  Van  organ 
So  Bweet  as  lawyer's  in  hli  bai^owQ, 
Until,  wlCh  subUe  cobweb  cheats, 
~"  ■  ■"  nknottedlaw.llkenets: 


-eChersl- 


ethe; 


And  whljo  llielr  pnrse"  can  dispute. 
There's  no  eud  of  th'  Ininiorlal  Bull-'' 

Of  the  Pickwickian  nature  of  our  quarrels,  and  the 
character  of  our  learning,  bo  holds  thesejnst  views: 
"  For  law's  the  wisdom  of  all  ages. 
And  menE^'d  by  the  ablest  sakea; 
Who.  thoush  tbelr  bns-ness  at  the  bar 
Be  but  a  kind  or  civil  war. 
eDga«e  with  fiercer  dndseona 


Than  e'er  the  Oredans  did,  and  Trctlans, 
Thejr  never  manage  the  contest 
T'  Impair  their  public  InlPrest; 
Or  by  Ibelr  controversies  lessen 
The  dUnltr  of  their  proCssslon." 

"  While  lawyers  have  more  sober  sense 
Than  t'  argne  at  their  own  expense. 
Bat  make  (lielr  l>esl  ailvantagM 
Orotbera'  gtkarrels,  like  the  Hwlsa; 
And  ont  afforelgn  oonlroverales. 
By  aiding  both  sides,  till  tbelr  pnrsea; 
But  have  no  lat'rest  In  the  cause 
For  which  tb'  engBse  and  wage  the  lawi 
Nor  (brttaer  prospect  than  their  pay, 
Whether  th^  lose  < '-  "--  -"  — 

Ir  bDS'Dees  Itedi 
w  iin  wnicn  tfaoy  oanvaas  ev 
They've  no  dIapal«B  alKiDt  Ui 
Nor  In  polemics  controtert  I 
While  all  proresslons  else  are  tonnd 

With  nolhiD-  *"•■  ."-"■■—  ■• ■  ■ 

"  But  lawyers 


With  nolhlDg  but  disputes  V  abound." 


Dare  undertake 

When  m  all  Other  sciences 

They  swarm  like  Insects,  and  Increase. 

For  what  bigot  durst  ever  draw. 

By  Inward  LiKht,  a  deed  In  law? 

Orcoald  hold  forth,  by  revelation, 

An  answer  u>  a  declaration  t 

*Bnl«r«1.scenrdtiif  loActor  Congress. InlbaofllGeortJivGlfrk  \^ 
or  th«  DHtrld  courl  of  Ibr  Onlled  Sulce  tiir  the  Noitliecn  UHiIlit 

Of  Mew  York,  Is  the  year  mo,  tiy  taTiHO  Bbowkb. 
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For  those  tbM  meddle  vltti  their  toola, 
Wlllcutttielr  angers,  ir  they're  fools; 
And  If  yoa  rollow  their  Hivlce, 
In  blllB,  and  anawera,  aad  replies. 
They'll  wrttea  love  letter  In  chanoer;." 


Bat  t^ialu . 

"  He  tl 
AndKoea 

Is  sllTler  t 


He  that  with  lojiiry  Is  griev'd 
Uw  to  1)6  rellev'a, 

Ji  R  sotUah  chODse, 

Wtio.vlien  a  thlel  has  robb'd  nla  tu 


When  all  he  can  expect  to  gain, 


A  rlghtsoDsIiit  at  "deteotiTM."    Under  these  Unes, 
In   Batter's   H9.,  are   the   following   aMotuTea   on 


Who  never  end,  bnt  always  prui 

To  make  It  bear  the ' ■ — 

As  lalxnlna  meo  thi 
Forlera  their  backs,  _..,  ... 
A  tongue  to  mire  and  gain 


store  or  ftull. 
la.  orlera  their  Innga, 
hire  out  their  tongues. 


OrowB  qnlts  Insensible  to  right  or  wrong. 
The  absurd  pnotlce  of  verifying  tbe  aoawer,  bat  not 
the  peUtton  in  obBaoery,  is  Uin«  eonunented  on : 
"  And  knowing  be  that  flrat  complains, 
Th'  advantage  of  the  bualneasnUns; 


advantage  of  I  ....... 

coarta  of  Jaatloe  anderntana 

The  plaintiff  lo  be  eldeet  hi      ' 
Who  what  he  ploaaee  may  i 
The  other  noibtng  till  be  si 


Tbe  scene  in  which  Hadibras  states  his  CMse  to  his 
oonnsel  Is  most  admirable.  Bnt  first  the  character  of 
the  coonsel,  who  la  also  a  Jnatioe,  is  drawn  la  the  most 
nn&vorabie  light.    He  was 

"  A  lawyer  lit  for  sncb  a  case. 
An  old  dnll  aot,  who  told  the  clock. 
For  many  years  at  Bridewell  dock." 
Tbe  paleoe  Judge  was  formerly  called  the  tell- 
clock,  as  snppoeed  to  be  little  emplojied,  bnt  listening 
how  the  time  went,  something  like  out  "  eideJoBtlou." 
He  finds  thejustlee  in  his  den, 

"  With  hooka  and  money  plac'd  for  show, 
Like  Dest'Cggs  to  make  cllenia  lay. 
And  for  hla^lse  opinion  pay." 

The  dialogue  between  the  client  and  his  counsel 
■hows  a  knowledge  of  human  nature  and  of  law  r»rely 
pATttlleled  in  literature : 

"  Qnoth  he,  there  Is  one  Bidrophel 
Whom  I  have  cadmll'd.    Very  well. 
And  now  he  braga  he  hath  beaten  me— 
Betterand  better  (till,  qnoth  he  — 
And  TOWS  to  atlck  me  to  tbe  wall, 

'Tia  triie  tbe  knave  have  taken  'a  oath 
Mat  I  robb'd  him  — Well  done.  In  troth. 


When  he  >a  confeaa'd  he  stole  my  cloak. 

And  plck'd  my  fOb,  and  what  he  took ; 

Wblch  was  tbe  canae  that  made  me  bang  him. 

And  take  my  goods  again- Marry  hang  hlin. 

Now,  whether  I  sboald  beforehand 

Swear  he  robb'd  meT— I  nnderatand. 

Or  bring  my  action  of  conversion 

And  trover  tor  my  goods  T  —  Ah,  whoreson  t 

Or.  If  'Us  better  to  Indite. 

And  bring  him  to  hla  trial  T  -Right. 

Prevent  what  he  designs  to  do, 

And  swear  tor  th' slate  sgalnst  t 

Or  whether  he  th      '    "         " 

In  thlsoase,hr- 

Who,  pntUng ' 


or  th' state  sgalnst  hlmT- 
iie  that  Is  defendant, 
has  the  better  end  on't; 


w  oross-blll, 

ont— Better  HtlU. 
■-  —  Aye,  marry. 


"iiyp'      , 

ho  by  solemn  vows, 

break  her  word. 

And  has  abetted  all— Good  Iiordl 
Saborn'd  th'  aforesaid  Sldropbel 
To  tamper  with  the  derT  of  hell. 
Who  put  m'  Into  a  horrid  tear. 
Fear  of  my  lift— Make  that  appear. 
Made  an  assault  with  flendsand  men 
Upon  my  body- Good  at — 
And  kept  me  inc  '--- 
And  ft'—  • •'■ 


Meanwhile  they  robb'd  me,  and  my  horse. 
And  Blole  my  saddle- Worse  and  worse. 
And  made  me  mont  npon  the  bare  ridge, 
T'  avoid  a  wretcbeder  miscarriage." 


"Bnt  we  that  practlsedare  not  own; 
The  law  severely  eoutrabanda 
Our  taking  bus^Deaa  off  men's  hands; 
'TIS  common  barratry,  that  bears 
Folnt-blank  an  aoUon  'gainst  oar  ears. 
And  crops  tbem  till  there  Is  not  leather, 
To  slick  a  pen  in  left  of  either; 
For  which  some  do  the  summer-aaolt. 
And  o'er  tbe  bar,  like  tnmblers,  vanlt: 


1  thank  yon,  qnoth  the  Knight,  for  that. 
Because  'tis  to  my  purpose  pat— 
For  Justice,  tbo'  she's  painted  blind, 
Is  to  tbe  weak-"  ■'-'"  <■•"""'-' 
Like  charity ; 

Cou'd  never  hi „ 

And,  like  blind  fortune,  with  a  sleight, 
OonvcET  men's  Interest  and  right. 
From  Stlles's  pocket  into  Nokes'a, 
*  -  -aslly  as  ftocui  pocui; 

a  fost  and  loose,  mak 

And  cl^  sgaln.  Ut»  Meo<u<  dt 
His  lawyer  also  counsels  hlQi  to 

"  Retain  all  sorts  of  witnea«ee. 
That  ply  1'  th'  Temple,  under  trees: 
Or  wtCk  the  round,  with  knlgbla  o'  th>  posts, 
Abont  the  cross-legg'd  knighle,  their  liostsi 
Or  Walt  for  cnstomers  between 
The  plUar-rowa  In  Lincoln's- Ion; 
Where  vonchen,  forgers,  common-ball. 


According  to  tbelr  ears  and  clothes. 
Their  only  neoeesary  tools. 
Besides  the  Gospel,  and  their  aonis; 
And  wheii.ye  're  furnished  with  all  pnrveys, 
1  shall  be  ready  at  your  service." 

Of  the  nature  of  an  oath,  Hndlbras  Haya : 
"Oaths  were  notpurpos'd,  more  than  law. 
To  keep  tbe  good  and  lost  In  awe. 
But  to  confine  the  ba^and  ainfnl, 
Like  mortal  cattle  In  a  pinfold." 

In  short,  Hudibraa  bristles  all  over  with  actrarBte 
knowledge  of  law  and  scathing  sarcasms  on  its  min- 
iaters  and  admiDistration.  His  correct  use  of  law 
phrases  is  not  Angular  when  we  learn  that  he  was  for 
some  years  clerk  to  a  Justice,  but  nothing  short  of 
genius  can  aoconnt  for  his  remarkable  insight  into 
Qie  human  mind  and  human  motives. 


Pope  has  immortalized  one  lawyer,  Ur.  Forteacue, 
to  whom  his  hxet  satire  Is  addreased: 

"  I  come  to  counsel  learned  in  the  law; 
Yon'U  give  me  like  a  friend,  both  sage  and  free. 
Advice;  and  (as  yon  use)  without  a  fee." 

FortMcue  was  the  author  of  the  homorons  report  in 
Sioiblerus,  "Straddling  vertu*  Stiles,"  in  which  this 
nice  point  is  discussed  with  professional  phraseology 
and  duo  gravity:  "Sir  John  Swale,  of  Swolehall,  in 
Swaledale,  by  the  river  Swale,  knight,  made  his  last 
will  and  testament,  in  which,  amoi^  other  bequeata, 
was  this,  viz, :  '  Out  of  the  Idnd  love  and  reepeot  that 
I  bear  unto  my  mudi-hoaored  and  good  fHend,  Mr 
Matthew  Straddling,  gent,  I  do  bequeath  unto  the 
said  Matthew  Straddling,  gent.,  all  my  black  md 
white  horses.'  The  teatator  had  six  black  horses,  six 
white  horses,  and  six  pled  horses.  The  debate,  there- 
fore, was  whether  or  no  the  said  Matthew  Straddling 
shonld  have  the  said  pled  horses  by  vlrtae  of  the  said 
bequeet."    The  caae  is  ably  debated,  though  not  at 


72 


THE  ALBAUT  LAW  JOUEITAL. 


Bnob  length  bb  l^al  cases  nsnaUy  are,  when  It  Is  sud- 
denlj  tsrminated  by  a  moUon  in  oireBt  of  Jadgmeat, 
that  the  pied  horses  were  maies ;  and  Uierenpoa  an 
inspection  was  prayed  I 

Poiiceoue  In  173S  was  master  of  the  rolls,  bat  be 
wonld  never  have  been  remembered  by  posterity, 
hod  it  not  li^pened  that  he  worlced  for  a  poet  (br 
nothing. 

Another  attorney  lias  been  immortalized  by  another 
poet,  and  fbr  another  reason.    In  "  Retaliation,"  by 


t.  and  born  ye ; 


we  And  the  following  on  "  honest  Tom  Hickey,"  who 
gave  the  poet  good  dinners : 

•'  Here  Hlcfeey  recline,  a  most  binnt,  pleiwant  creature, 
And  slander  Itneir  must  allow  lilmeood  nature; 
HecherlBb'd  his  frleodB,  and  bo  rellsb'd  a  bumper; 
Yet  one  bait  be  bad,  and  tbatone  waaa  tbamper. 
Perbapeyoamar  askir  tbeiuan  was  a  miser: 
I  answer,  No,  no,  tor  be  always  was  wiser. 
Too  ooarteoos,  perbaps,  or  obligingly  flat  T 
His  very  worat  foe  can't  accuse  Jjira  or  Ibat, 

—    ^  e  oonflded  la  men  us  (n< 

IS  too  foollsbly  bonestT 
__t«ashUtBlllngT  come,  », 
—  conid  bebelp  lit  a  special 

In  "The  Loglolaas  Refuted,"  he  controverts  the 
Idea  that  reason  belongs  to  man  alone,  and  says, 
among  other  things: 

"  Who  erer  knew  au  honest  brate. 
At  law  bis  neighbor  prosecute. 
Bring  ootton  lOr  assault  and  battery." 

In  "TheCitiaen  of  the  World,"  Goldsmith  describes 
avlsittoWestminstor  Hall,  made  by  the  Chinese  nar- 
rator with  a  Mend  wbo  has  a  law-suit  there,  and  who 
has  "been  on  the  eve  of  an  Imaginary  triumph  these 
ten  years."  His  lawyer  tells  him  that  he  "has  Sal- 
keld  and  Vontrls  strong  In  his  Aivor,  and  there  are  no 
lees  than  flfleen  cases  in  point."  Unfortonately, 
Coke  and  Hale  are  against  him.  The  Chinese  cannot 
andeistond  why  a  case  should  be  decided  upon  pre- 
cedents. His  Mend  explains  that  It  Is  In  order 
oonsumo  time,  fbr  "  the  more  time  tliat  is  taken  np  in 
oonsidering  any  snttject,  the  better  it  will  be  nnder- 
Btood."  The  Chinese  Is  astonished  at  the  ntimber 
of  attendants  at  court.  His  Mead  says:  "They  live 
by  wstoiiii^t  e>o^  other.  For  inslanoe,  the  cstch-polt 
watches  the  man  in  debt,  the  attorney  watches  the 
oatdi-pole,  the  connselor  watches  the  attorney,  the 
solicitor  the  counselor,  and  all  find  safflclent  employ- 
ment." Jost  then  the  attorney  informs  his  Mend 
that  his  cause  is  put  off  tdll  another  term,  and  the 
Chinese  and  his  Mend  go  to  see  Bedlam. 

JAMES  SMITH, 

one  of  the  authors  of  "  R^ected  Addresses,"  wrote 
this  eplgnun,  at  the  expense  of  lawyers,  on  the  street 
tn  which  he  lived  In  Iiondon; 

"In  Craven  street.  Strand,  tbe  attorneys  find  place, 

And  leD  dark  coal-barges  are  moor'd  at  Its  base. 

Fly,  Honesty,  fly!  seek  some  safer  retreat; 

There's  en^ft  In  the  river,  and  on(II  In  the  street." 

Bat  Sir  Oeor^  Rose  came  to  their  rescue  bi 
IbUowIng  extemporaneous  atler-dinuer  epigram : 
"Wby  sboald  Honeety  fly  to  some  safer  retreat. 
From  attorneys  and  barges  T—'od  rot  'em! 
For  the  iBwyore  are  iuM  at  the  top  of  the  street, 
And  the  bargea  are  }uM  at  the  bottom," 


Lucrezia,  a  ^Mg  of  gold,  to  be  delivered  on  the  Joint 
order  of  the  tliree.  They  departed,  but  one  soon  re- 
turned, asking  leave  to  put  bts  seal  on  the  bag  as  the 
other  two  bad  done,  and  while  the  hostess'  attentim 
was  momentarily  withdrawn,  mode  off  with  the  treas- 
ure. Of  course,  in  due  time,  the  other  two  appear  and 
demand  the  gold.  Ruin  stares  the  hostess  tn  the  files. 
No  counselor  could  be  found  to  advocate  her  cause, 
because  she  had  no  money  to  pay  fees.  At  this  juuo- 
ture,  when  the  trial  day  was  approaching,  Lorenzo,  In- 
spired by  love  of  her  daughter,  Oianetta,  volunteers 
hds  services,  and  on  the  trial  takes  the  self-evident 
position  ttiat  as  the  gold  was  to  bo  delivered  to  the 
three,  two  cannot  lawfully  cl^m  it.  His  defense  was 
suooeesftil,  and  fiune  and  marriage  with  the  fitir 
Qianetta  followed.  'Hie  original  of  this  story  Is  aoid 
to  be  found  in  a  case  of  Attomey-Oenend  Noy,  with 
whose  client,  an  innkeeper,  three  drovers  had  made  a 
^milar  deposit. 


The  poet  Rt^rs,  in  his  poem  "  Italy,"  dreesea  up 
law  incident  very  neatly,  and  entitles  It  "The  Bog 
ofOold."    Three  banditti  deposited  with  their  hostess, 


In  the  works  of  John  Taylor,  the  Water  poet,  wo 
find  a  b^gar's  prayer  for  a  Iswyer: 

"  May  the  terms  be  everlasting  to  thee,  thou  man 
of  tongues ;  and  may  contentions  grow  and  multiply ; 
may  actions  beget  actions,  and  oases  engender  cases  as 
thick  as  hops ;  may  every  day  of  the  year  be  a  Shrove 
Tuesday ;  let  proclamations  forbid  fighUng  In  increaae 
actions  of  battery ;  that  thy  cassock  may  be  three- 
piled,  and  the  wells  of  thy  gown  may  not  grow  thr«ad- 

TBOHAS  tTtI.I.BB, 

in  his  character  of  "  The  Good  Advocate,"  says ; 

"  He  not  only  bears  bnt  examines  his  cltent,  and 
pinohetli  the  cause  where  be  fears  it  Is  foundered. 
For  many  clients  in  telling  their  case  rather  plead 
than  relate  it,  so  that  the  advocate  hears  not  the  true 
stats  of  it  till  opened  by  the  adverse  par^."  "  If  the 
matter  be  doubtful,  he  will  only  warrant  bis  own  dill- 
geooe.  Yet  some  keep  an  assurance  office  in  their 
chamber,  and  will  warrant  any  cause  brought  unto 
them,  as  knowing  that  if  they  &II,  they  lose  tiothlng 
bat  whatlong  since  was  lost— their  credit.  Hemakes 
not  a  Trcjan  siege  of  a  suit,  but  seeks  to  bring  it  to 
a  set  bottle  In  a  speedy  trial.  Yet  sometimes  suits 
are  continued  by  their  difficulty,  the  potency  and 
stomach  of  the  parties,  without  any  defiiult  In  the 
lawyer."  "  In  trivial  matters,  he  persuades  his  client 
to  sound  a  retreat  and  make  a  compositloii.  When 
his  name  is  up,  his  Industry  Is  not  down,  thinking  to 
plead  not  by  his  study,  but  hla  credit.  Commonly, 
physicians,  like  beer,  are  best  when  they  are  old ;  and 
lawyers,  like  bread,  when  they  are  young  and  new. 
But  our  advocate  grows  not  la^."  "He  is  more 
careful  to  deserve  than  greedy  to  take  fees."  "Yet 
shall  be,  besides  those  two  great  felicities  of  common 
lawyers,  that  they  seldom  die  either  without  heirs  or 
making  a  will,  find  God's  blesdng  on  bis  provisions 
and  posterity." 

'Rieee  are  the  sentiments  of  a  wise,  Just,  and  senal- 
ble  man.  Prom  his  character  of  "  The  Good  Judge," 
we  extract  the  following: 

"  He  harkens  to  the  witnesses,  though  tedious." 

"  Many  country  people  must  be  Impertinent  before 
they  con  be  pertinent,  and  cannot  give  evldeuoe  about 
a  hen,  but  first  they  must  b^iin  with  It  in  the  egg. 
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All  which  onr  Jodge  la  contented  to  hearken  to.  He 
rneela  not  a  testimony  hEklf  vaj,  bnt  etttja  till  it  come 
at  him."  "  If  any  shall  brow-b«at  a  pregnant  witness 
on  purpose  to  moke  his  proof  mtscany,  he  cheoketh 
tbem,  and  helps  the  witness  that  labors  in  his  deliv- 
ery. On  the  other  hand,  be  nips  those  Uwyera,  wlio, 
under  a  pretense  of  kindness  to  lend  a  witness  some 
words,  give  him  new  matter  — yea,  dean  contrary  to 
what  be  intended."  "His  private  affet-tionB  ore  swal- 
lowed np  in  the  common  cause  as  rivera  lose  their 
namae  in  the  oce«n," 


Bam  Johnson  had  some  good  ideas  about  law  as 
about  most  other  subjecta.  When  the  goose,  Boswell, 
said  to  him,  that  "a  gay  fkiend  had  advised  him 
against  being  a  lawyer,  because  he  would  be  excelled 
by  plodding  blockheads,"  the  great  man  replied: 
"Why,  sir.  In  the  formulary  and  etatutory  part  of 
law,  a  plodding  blockhead  may  excel;  but  in  the 
iDgeoious  and  rational  part  of  It,  a  plodding  blockhead 
can  never  exceL"  He  called  the  study  of  the  law 
copious  and  generous.  His  opinions  on  the  morality 
of  a  lawyer's  receiving  fees,  and  acting  fbr  a  cause 
which  he  icnowB  to  be  bad,  are  too  familiar  to  our 
profession  to  juMtitj  quoting  them  here,  and  were 
dictated  by  the  good  sense  of  a  true  moralist.  John- 
son wao,  himseU^  no  mean  lawyer,  as  is  shown  by  liis 
argument  famished  to  Boewell  on  VioiouB  Intromis- 
sion. His  suppoaiUon,  however,  that  with  the  in- 
crease of  precedents,  the  lees  occasion  there  would  l>e 
for  lawyers,  Is  hardly  borne  out  by  expertenoe ;  on  the 
contrary,  Uie  more  numeroos  the  precwdenle,  the 
greater  seems  the  need  of  a  class  of  expert  reasoners 
to  explain  and  dlstingulBh  them. 

Johnson  says  elsewhere:  "To  hiss  a  pleader  at  the 
bar  would,  perhapa,  be  deemed  illegal  and  punishable." 


Burke  attributed  the  untraotable  Bpiritof  the  Ameri- 
can ooloalBte  in  a  large  measure  to  their  general  study 
or  law.  In  Ilia  speech  on  Conciliation  with  America, 
he  says: 

"This  etndy  renders  men  acute,  inqnisitive,  dex- 
terous, prompt  in  attack,  ready  in  defenBe,  full  of 
resources.  In  other  countries,  the  people,  more  sim- 
ple, and  of  a  less  mercurial  cast.  Judge  of  an  ill  prin- 
ciple in  government  only  by  an  actual  grievance; 
here  they  anticipate  the  evil,  and  Judge  of  tlie  pressure 
of  the  grievanoe  by  the  badness  of  the  principle. 
They  augur  roisgovemment  at  a  distance,  and  snuff 
the  approach  of  tyranny  in  every  ttUiited  breeze." 

While  our  profession  are  popularly  accused  of  bad 
manners,  it  is  gratifying  to  learn  that  Sir  Pliillp  l^idney, 
that  soul  of  honor  and  entire  gentleman,  held  us  in 
the  estimation  Indicated  In  the  following  extract  troia 
an  Apoiogle  for  Poetrie : 

"  And  for  the  Lawyer,  thot^^h  Ju»bee  the  daughter 
of  Jnatiee,  and  Justice  the  chiofe  of  Vertues,  yet  be- 
cause hee  seeketh  to  make  men  good,  rather  ^rmidi'ne 
p<E7icc,  than  ViratHt  amore,  or  to  say  righter,  dooth 
not  endeavor  to  make  men  good,  bnt  that  their  evill 
hurt  not  others ;  having  no  care  ao  hee  be  a  good 
Gittiien,  how  bad  a  man  he  bo.    Therefore,  as  our 


wlckednesse  maketh  him  neoessarie,  and  necessitle 
maketh  him  honorable,  so  is  he  not  in  the  deepest 
tmeth  to  alande  in  rancke  with  these ;  who  all  in- 
deavour  to  take  naaghtlnes  away,  and  plant  good- 
nesse  even  in  the  seoretest  cabinet  of  our  booIs.  And 
tliese  tbnre  are  all  that  any  way  deale  In  that  con- 
aideralion  of  men's  manners,  which  beeing  the 
Supreme  knowledge,  they  ttiat  best  breed  it  deserve 
the  beat  oommendation." 

The  other  three  of  "these  fbure"  are  the  Poet,  the 
Historian  and  the  Fhlloeopher.  Pretty  good  com- 
pany for  men  of  bad  manners,  truly  t  Sir  Philip 
further  on  discusses  the  nice  point  whether  poets  are 
blameworthy  for  giving  names  to  men  they  write  of, 
and  thus  arguing  a  conceit  of  an  actual  truth:  "And 
doth  the  IjBwyer  lye  then,"  says  he,  "  when  under  the 
names  of  John  a  StiU  and  John  a  Noakei  hee  puis  his 
caseT"  But  Poetry,  he  acknowledges,  may  be  abused, 
and  so  may  Law :  "  Dooth  not  knowledge  of  Iaw, 
whcee  end  Is  to  even  and  right  all  thii^s,  being 
abused,  grow  the  crooked  fosterer  of  horrible  ii^uries." 


THE  NEW  SUPREME  COURT  BILIfi. 
The  following  are  the  texls  of  the  three  bills  intro- 
duced into  the  State  Senate  providing  for  the  organis- 
ation of  the  Supreme  Court  under  the  new  jndloiary 
arUde: 

IMTBODnOBn  BT  SBRATOB  XUSFET,  JAKCABT  6. 

Ah  Aor  relating  to  the  Supreme  CourL 

I%e  People  tif  the  SUOt  iif  IfeiB  York,  r^/ratrUeii  la  SataU  and 

Aumb^,  do  enact  OMfotioau : 

SKTnoH  1.  The  general  l«riQii  of  the  anpreme  court, 
OS  organized  under  eilallng  laws,  are  abrogated  ftvm 
and  after  tbe  first  day  of  May  next,  and  tbereaner  all 
caiues  and  matters  then  pending  In  ancb  gennral  terms, 
orwblcb,  according  to  law,  might  be  brought  before  them, 
BbatI  be  cognizable  before  the  general  terms  organized 
under  this  act. 

1 2.  For  the  purpose  of  organising  general  terms  of  the 
•npremo  court  pursuant  to  the  seventh  section  of  the 
amended  sixth  article  of  tbe  constllotlon,  the  slate  shall 
bo  divided  Into  three  JDdlclal  departments.  The  counties 
of  New  York,  Kings,  Queens,  Ballblk,  Richmond,  and 
Weslcheeter,  shall  constitute  the  Oret  department.  The 
counties  of  Bocktaud,  Fatnam,  Orange,  Dulchees,  Ulster, 
Ureene,  Colambla,  Sullivan,  Albany,  Rensselaer,  Bchenec- 
tady,  Delaware,  Schoharie,  Otsego,  Moalgomery,  Herki- 
mer, Fulten,  Hamilton,  Saratoga.  Washington.  Warren, 
Essex,  Clinton,  Frauktin,  8t.  lAvrence.  Lewis,  and 
Oneida,  shall  ooustltute  the  second  department.  The 
coantles  of  Jeflbrsou,  Oswego,  MadlsoD.  Chenango, 
Broome,  Cortland,  Onondaga,  Cayuga,  Tompkins.  Tlogo, 
Otaemung,  Schuyler,  Seueca,  Wayne,  Ontario,  Steuben, 
Tates,  Llvlngatou,  Monroe,  Allegany.  Orleans,  CatUrau- 
guB,  Qenesee,  Wyoming,  Niagara,  Erie,  and  Chaulanqaa, 
shall  coustltDle  the  third  department. 

{  B.  Prior  to  the  flrsl  day  of  May  next,  there  shall  be 
CAtabllsbed  In  each  of  said  departments  a  branch  of  the 
supreme  oonrt,  which  may  tie  called  tbe  general  term,  or 
thesupreme  court  of  the  department,  to  be  oompoaed  of  a 
preBldlng  Justice  and  two  associate  jastlces,  and  the  Brst 
designation  of  such  presiding  Justice  and  associate  Jus- 
tices shall  be  made  by  the  governor,  from  the  whole  bench 
of  Justices  of  the  supreme  court.  Such  designation  shall 
be  In  writing,  and  shall  be  filed  In  the  ofBoe  of  the  secre- 
tary of  stale.  The  presiding  Justice  shall  continue  to  act 
as  such  during  his  offlclal  term  as  JnsUce  of  tbe  supreme 
court.   TheaaBoclBteJUBtlcesBhaUoonllnuetoaetassnoli 
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oloae  at  tbelr  ofllclal  terna.  ' 

{4.  AfMraacli  flnt  dealsnatlon  of prealdlDB  and  ubo«I»M 
JnnloH  the  JadicUl  foroe  bereln  prDVlded  tat  tbe  boldlDB  , 
of  saol)  CBDerml  lenua  ih&II  be  maintained  and  lappUad  I 
Itom  time  to  time  m  may  be  □eeecsary :  and  Ibr  th»t  pQT- 
poaeotberpTealdlngaDdBiisocliitejiiiClomliaU,  from  time 
to  time,  bedealgna ted,  and  such  otberuid  rnrtlierdealgaa- 
Uoni  iliBll  be  mule  br  tbe  court  of  appeals,  If  la  Beaslon, 
byordertobeeQIaredlQltamlnales;  or.  If  not  In  MUlon, 
by  the  ohlefjQdge  thereof.  If  made  br  the  chief  Judge,  tbe 
deoiKnatloD  ihall  be  In  writing,  and  Bhall  be  flled  wltb  the 
clerk  of  the  ooort  of  appeala.  In  all  oaaea,  any  parMm 
dealgnated  aa  preddlug  JuMlce  ahall  act  •■  moh  daring 
hie  official  term ;  and  any  pereon  dealgnatsd  as  aanoolate 
JniUoe  iball  aot  as  each  for  Ave  yean  from  the  thlrty-llrat 
day  of  December  next  after  tbe  time  of  their  doBlgnatlon, 
or  ontU  tbe  earlier  cloae  of  their  oOlolal  terms. 

I  S.  The  general  terms  sball  have  all  the  powers  and 
JorlsdlotlDn  wblob,  ander  existing  laws,  now  belong  to 
general  terms  of  tbe  supreme  oourtj  and  all  law«  relating 
to  general  terms,  as  now  organlced  within  the  Jodlelal  dis- 
tricts, and  to  the  hearing  of  appeals  tmia  Jadgmenta  pn>- 
noanoed  and  orders  made  within  inch  districts.  If  not 
Inconsistent  wltb  tbe  oonstltntlon  or  ihlB  act,  shall  apply 
BO  &r  as  the  same  are  applicable  to  Jndgmen  te  prononnced 
and  oRlen  made  within  the  Judicial  deportmenta  and  to 
Uie  general  terms  Inatltated  by  tbli  act. 

\i.  CtaaMe  and  matters  pending  In  any  general  term 
InaUtnted  b;  this  act  may  be  entitled  In  tbe  snpreme 
eonrt  in  the  proper  depeutmant.  Two  of  tbe  JosUcea 
designated  shall  be  a  qaorom,  and  the  eoncarrenoe  of  two 
shall  be  necessary  to  prononnoe  a  deolaion.  If  two  shall 
not  cononr  a  re-argument  may  be  ordered.  In  case  of  sncb 
dlBBgresnuDt,  when  anjr  one  of  tbe  three  Justices  shall 
Dot  be  qoalined  to  sit,  the  canae  may  be  directed  to  be 
heard  In  another  department.  To  prevent  a  Ikllare  In  tbe 
regular  sittings  of  any  general  term,  for  want  of  a  qoornm. 
In  DOnaequenee  of  tbe  Inability  of  the  Jnstleas  d«lgnated 
to  be  present,  other  Justices  may  be  dealgoaled  aa  pro- 
Tided  In  the  fourth  section  of  this  aot,  to  sit  fOr  the  time 
being.  The  asaoclate  Joitlcee,  dealguated  to  any  depart- 
ment, shall  be  oompetent  tosil  In  the  general  term  of  any 
other  department  In  place  of  any  Instloe  In  sach  other 
department. 

1 7.  A  general  term  sball  be  betd  by  the  JnsUoei  who 
shall  be  designated  Rirdnty  tbereln,lneacbof  thejadlclal 
departments,  commencing  on  the  fourth  Tuesday  of  May 
next.  In  tbe  flrst  department,  soah  term  shall  be  beld  at 
the  court  boose  In  tbe  ctty  of  New  York ;  tu  the  second 
department,  at  the  oapltol  In  the  dty  of  Albany,  and  tbe 
third  department,  at  tbe  oourt  honse  in  tbe  city  of  Rocbes- 
ter.  Causes  and  matters  arising  within  the  several  de- 
partments and  oognliable  at  general  terms,  may  be  no- 
ticed for  hearing  at  the  terms  In  this  section  mentioned, 
and  tbe  clerk  of  the  proper  county  shall  make  ap  a:  calen- 
dar for  tbe  term  to  be  held  In  his  county. 

(B.  At  the  terms  specified  In  tbe  last  preceding  section, 
and  thereafter  ttom  time  to  time  aa  tbe  public  Intaroit 
mw'  require,  the  Juatlcee  holding  the  same  shall  appoint 
other  general  terms  for  tbelr  respective  deportments,  to 
be  held  at  eonrentent  times  and  places;  and  to  the  end 
that  such  terms  may  be  held  in  the  several  Judicial  dis- 
tricts of  tbe  state  as  required  by  the  eonstltution,  there 
shall  be  terms  In  tbe  Ural  and  second  dUtricIa  within  the 
first  deportment;  In  the  third  and  fourth  districts  within 
the  second  deportment,  and  In  the  Hfth,  sixth,  seventh 
and  eighth  districts  within  the  third  department. 

|V.  TopreTenttbebllDreotclrcultcoorta,speclal terms, 
and  oonrts  of  oyer  and  terminer  as  the  same  have  been 
taeretofare  appointed  far  the  years  IBTO  and  ISII,  Id  con- 
sequeaoe  of  the  designation  to  be  made  of  Jnsttoes  for 
service  in  the  general  terms  as  appointed  by  tbla  act,  it 
•ball  be  the  dnl^  of  the  governor,  on  tbe  reqnaat  of  two 


JnsUoea  In  anyjodlclsl  district,  to  ssslgn  Jostloea  to  boU 
■och  clroutt  courts,  special  terms  and  oonrta  Of  Oyer  and 
terminer  within  auob  district,  provided,  however,  that  the 
Justices  in  any  district  may  themselves  make  provisloD 
tor  the  holding  of  sncb  courts.  At  least  one  month  before 
the  expiration  of  the  year  18T1,  Ibe  Jnatleea  of  the  sapreme 
oourt,  resident  In  each  Judicial  department  mentioned  In 
this  aot,  Shalt  ^polnt  tbe  times  and  places  of  lioldlng 
special  terms,cIrcaltcourts,andooar(sof  oyerand  termi- 
ner, within  their  department,  tor  two  yeaia,  conuneno- 
Ing  on  the  fint  day  of  Janoary,  1882,  and  the  like  appoint- 
ment shall  I>e  mode  for  every  two  sncoeedlng  yeois  there- 

1 10.  Pnrmant  to  the  twelfth  section  of  the  said  sixth 
amended  article  of  tbe  const!  lutlon,  it  shall  be  the  duty 
of  the  governor,  whenever  the  public  Interest  sboll  r«> 
qnire,  to  dselgnat*  one  or  more  Judges  of  the  snperlor 
oourt,  or  oourt  of  common  pleas  of  the  city  and  county 
of  New  York,  to  hold  circuits  and  special  terms  of  tbe 
snpreme  court  In  that  eity.  Bach  des^uaUon  shall  be  In 
writing,  and  eball  specify  the  time  and  place  of  holding  any 
Bucb  circuit  or  apecia!  term.  When  a  case  or  bill  of  excep- 
tions Bball  be  mode  In  any  cause  tried  at  mch  circuit  or 
special  term,  the  same  shall  be  settled  betore  the  Jndgo 
holding  the  same,  and  tbe  review  shall  be  bad  at  a  gen- 
eral term  of  the  anpreme  court  In  the  aame  manner,  and 
with  the  same  eCfoct  aa  if  suoh  circuit  or  special  t«rm  had 
tjeen  held  by  a  Jnatlce  of  the  supreme  court. 

I  11.  The  JOBtlces  of  the  anpreme  court.  In  addition  to 
their  staled  salaries,  shall  receive  a  per  diem  allowance 
of  not  exceeding  five  dollars  per  day  for  tbelr  aotnal  and 
reasonable  expenses  when  alwent  from  their  homes  and 
engaged  In  holding  any  general  or  spedal  term,  olroQlt 
oourt,  or  oonrl  of  oyer  and  terminer. 

1 13.  Tbla  act  shall  take  ellbct  Immediately. 

SABDERBBBOH,  JAH'T  12. 


TTie  I-mplti^attSlaU  If  Nob  York,TrpramUdtnaeiiali><md 

SscnoN  1.  TbeJuBticea  of  the  supreme  ooaii  of  the  slate 
shall  be  classed  In  three  aeotlons.  Tbe  first  section  shall 
conaUt  of  tbe  Justices  residing  In  the  first  and  second 
Judicial  districts;  the  second,  ot  thoaeln  the  thlrd.fonrth, 
and  sixth  districts;  and  the  third,  of  those  In  the  fifth, 
seventh,  and  eigbtti  districts. 

12.  On  tbeUilrdTncsdoyof  Hay  next,  Ibe  Jtistlces  com- 
posliw  tbe  first  section  shall  meet  at  tlie  city  ball,  In  the 
City  of  New  York ;  those  of  tbe  second  section  at  the  capl- 
tol,  in  theoitf  Of  Albany;  and  those  of  tbe  third  section 
at  the  court  booae.  In  the  city  of  Rochealer,  and  shall  (1) 
cbooscby  ballot  oneof  their  number  as  a  "presiding  Jus- 
tice;" (2|deelgnate  three  others  of  their  number  to  hold 
general  terms  with  iheprealdlngjustloe,  and  to  be  known, 
while  BO  aotlng,  as  "  geneml  term  JasUa«."  and  (3)  appoint 
drouit  oonrts,  courts  of  oyer  and  terminer,  and  special 
terma  In  theUr  respective  dlstrlcta,  tor  tbe  years  1S70  and 
1371,  and  assign  Juatlces  to  hold  them. 

I S.  Tbe  JnsUoes  In  each  section  to  be  so  designated  aa 
general  term  Justices  shall  be  the  three  other  than  tbe 
presiding  Justice  then  having  the  ahorteat  time  to  serve. 
Until  the  tblrty-first  of  December,  eighteen  hundred  and 
seventy-aeven,  every  general  term  jostles  (being  a  Justice 
of  the  anpreme  court  elected  or  appointed  tor  a  term  of 
eight  yean  or  less)  shall  be  entitled  to  serve  aa  aueh  till 
the  explratloa  of  anob  term.  At  tbe  expiration  of  auch 
term,  or  If  his  office  shall  aoooer  become  vacant  by  his 
death,  resignation,  or  any  other  cause,  he  shall  be  suc- 
ceeded by  tbejualloetn  the  same  district  then  having  the 
shortest  time  to  serve.  The  terms  of  tbe  general  terra 
Jostlcesln  otOoe,  Ineach  section,  on  the  Ant  day  of  Janu- 
ary, eighteen  hundred  and  seventy-eight,  shall  end.  one  on 
thelhirty-flrat  of  Deceinber,elgbteen  hundred  and  serenty-l  .1 


eight,  another  o 


the  Ihlrty-Ont  of 


THE  ALBAHT  LAW  JOUBNAL. 


hondrad  and  seven  tr-nlne,  and  tha  third  on  the  thlrty- 
flnt  of  Deosmber.  elgbteea  hnndred  and  eigbly ;  the  d&l« 
of  the  explzBtloii  of  eaoh  to  be  determined  bj  lot,  at  the 
■eneraltonuheldonDriieztafterialdtlntdkyDfJanaary, 
eighteen  handled  and  acventy-elght.  After  the  thlrty-flrst 
of  DBoembor,  eighteen  hundred  and  aeventy-BeTen,  when- 
«vsr  the  term  of  a  geaerol  t«rm  Justice  shall  end,acoonllDg 
to  the  foregoing  provtalons,  oi  sbalt  sooner  become  vacant 
for  any  cause,  be  shall  be  suoceedad,  as  soch,  by  the  Justice 
Id  the  same  dlBtrlot  elected  fOrtbe  term  of  fOniteeD  years, 
then  baTlng  the  ataorteat  time  toaerve,  and  sueh  snocessor 
■hall  be  a  general  term  Jasltoe  lea  the  term  of  three  years, 
and  no  longer.  At  all  times,  at  leaat  oue  of  the  general 
term  Justices,  in  eaob  section,  shall  be  from  each  Jndlolal 
district,  and  not  more  than  two  of  them,  Inclodiug  the 
presiding  Justice,  from  any  one  district ;  and  all  the  pro- 
visions of  law  Tot  the  designation  or  selection  of  Justices 
to  hold  general  terms  shall  be  Bnbject  to  this  requirement. 
It  It  sball  happen  at  any  time,  that  tvo  or  more  Justloes 
of  the  sapreme  court  shall  be  equally  entitled,  under  the 
tbregolng  prorlslons,  to  be  designated  or  to  suoceed  to  the 
position  of  general  term  Justice,  they  shall  determine  by 
lot  wbloh  o(  them  shall  serve  In  Uiat  capacity. 

I  i.  All  Uie  presiding  Justices  and  general  term  Justices 
in  the  state  shall  meet  at  the  capllol  In  the  city  of  Albany 
on  the  second  Tuesday  of  June  next,  and  shall  (I)  appoint 
general  teima  throoghont  the  stale  fOr  the  yean  eighteen 
bondredand  seventy  and  eighteen  hundred  and  seventy- 
one,  and  assign  JosUoes  to  hold  th^D;  (!)  appoint  a  re- 
porter of  the  decisions  of  the  supreme  court,  and  (3)  adopt 
mlea.  Similar  meeetlngs  shall  be  held  tbr  the  like  pur- 
poses, on  or  betbre  the  first  day  of  November,  in  Uie  year 
■ijfhijon  hundred  and  seventy-one,  and  in  every  aeoond 
year  thereafter.  At  least  Ibur  general  terms  shall  be  ap- 
pointed. In  each  section.  In  each  year,  and  as  many  more 
as  shall  be  found  necessary  from  time  to  time. 

I E.  Oo  or  before  the  tllleentti  day  of  November,  In  tho 
year  elgbteen  hnndred  and  seventy-one,  and  in  every 
second  year  thereafter,  the  Justloes  of  the  supreme  court 
in  each  section,  not  designated  to  hold  geneisl  terms, 
shall  appoint  ainmit  oonrta,  oonrts  of  oyer  and  terminer 
and  special  terms,  in  their  respective  districts,  and  assign 
Justices  to  bold  them. 

I  B.  A  vacancy  In  the  ofOce  of  presiding  Justice,  In  any 
section,  oecBSloDed  by  expiration  of  term  or  any  other 
cause,  shall  be  Oiled  by  election  at  a  meeting  of  all  the 
JnsUoes  of  the  supreme  oonrt  In  that  secUon,  to  be  called 
by  the  secretary  of  state  as  soon  as  practicable  after  the 
happening  of  such  vacancy.  In  case  no  presiding  Justice 
shall  be  present  at  the  time  and  place  appointed  for  hold- 
ing a  general  terra,  the  general  term  Justices  present  may 
appoint  one  of  their  number  to  act  as  presiding  Justice 
until  a  presiding  Justice  attends. 

ntTRODTJCBD  en  szratob  wood,  iakvabt  14. 
Ak  Act  to  orRimize  General  Terms  of  tbe  Supreme 

Court  trnaer  the  amended  Jndiciary  article. 
3%t  ftonle  of  ISe  Blair  iir  Ttew  Torlc,Ttpraenledtt9tnaltana 

^Mmbtj/,  da  enaet  at  /oUouw  .- 

BKnion  L  The  slate  is  hereby  divided  Into  three  Jodi- 
cial  departments.  The  first  department  shall  oonalat  of 
tbe  first  and  second  Judicial  districts;  tbe  second  deport- 
mentoftbe  third,  fourth  and  sixth  Jadtdal  dlslrieta,  and 
ttae.thlrd  department  of  the  Otth,  seventb  and  eighth  Judi- 
cial districts. 

I I  On  tbe  third  Tneaday  of  May  next  tbe  Jnstleea  re- 
siding In  the  first  department  shall  meet  at  the  olty  hall, 
in  the  city  of  New  York;  those  residing  In  tbe  second  do- 
partment  at  the  tspltol.  In  tbe  olty  of  Albany,  and  those 
uf  tbe  third  department,  at  tbe  court  house,  In  tho  dty  of 
Rooheatar,  and  shall: 

1-  Choose  by  ballot  one  of  their  number  as  a  presiding 

%.  Designate  two  others  of  their  number  to  bold  general 
terms  with  the  presiding  Justice,  and  to  be  known  as  gen- 
eral term  Justloes;  and. 


8.  Appoint  olrcnlt  court,  oonrts  of  oyer  and  terminer 
and  special  Beasions,  in  their  respective  districts,  tOr  tha 
years  eighteen  Imndred  and  seventy  and  eighteen  hnn- 
dred and  seventy-one,  and  aaalgn  Justices  to  hrdd  tliera, 

1 1.  UnlU  the  thlr^-flnt  day  ef  I>eoember,  eighteen 
hundred  and  seventy-seven,  every  general  term  JustlM 
(being  a  JusUoe  of  the  supreme  oourt,  elected  or  appotated 
for  a  term  of  eight  years  or  less)  shall  be  entitled  to  ssrva 
as  SQOh  till  tbe  expiration  of  snob  term ;  at  which  time  or 
whenever  his  office  shall  soono'  t>eoome  vacant,  by  his 
death,  resignation  or  any  other  cause,  the  jostlces  of  the 
department  in  which  such  vacancy  shall  occur  shall  aa- 
samble  at  the  place  In  the  said  department  above  indi- 
cated,  at  such  time  as  the  prssldlng  Justice  of  said  dapait- 
ment  shall  Ox,  and  designate  one  of  thalr  nim>l>er  to  Oil 

I  *.  The  term  of  Uie  general  term  Juatioea  In  ofllee  in 
such  department  on  tbe  first  day  of  Jaanary.  eighteen 
hundred  and  seventy-etght,  shall  end.  one  on  the  ttiirty- 
flrst  day  of  December,  eighteen  hundred  and  eighty,  and 
the  other  on  the  thlrty-flrst  day  of  Deoeml>er,  eighteen, 
hnndred  and  eighty-three.  The  date  of  tbe  expiration  of 
each  to  be  determined  by  lot,  at  the  general  term  held  on 
or  next  after  said  flrat  day  of  January,  eighteen  himdred 
and  seventy -eight. 

IB.  Alterthethirty-llrMdayofDeoember.elghteen  hnn- 
dred and  seventy -seven,  whenever  tbe  term  of  a  general 
term  justice  shall  end  aooording  to  tlie  foregoing  provis- 
ions, or  shall  sooner  become  vacant  tOr  any  oanse,  the 
vacancy  shall  be  Oiled  in  the  manner  herein  bcA>re  pro- 
vided, and  such  successor  shall  be  a  general  term  JosUoe 
for  the  term  of  six  years,  and  no  longer. 

10.  At  all  times  tbe  presiding  Justice  and  tbe  genend 
term  Justices  In  each  department,  exoept  tbe  first,  sboU 
be  designated  from  diOterent  districts,  and  in  the  first  d» 
pnrtment  the  general  term  Justlcee  aboil  l>e  designated 
one  from  each  district,  and  all  the  provisions  of  law  fbr 
the  designation  of  Justices  to  hold  general  terms  shall  !>• 
snbJeot  to  the  provisions  In  this  section  oontatned. 

17.  AH  the  presiding  Justloes  and  geoeral  term  JusUos* 
in  the  stale  slioU  meet  at  the  eapltol.  In  the  dty  of  Albany, 
on  the  seoond  Tuesday  of  June  next,  and  shall  (I)  design- 
ate from  the  Jostlces  of  the  snpreme  court  not  preaiding 
as  general  term  Justices,  three  Justices  to  bold  terms  ot 
the  supreme  court  at  the  cttpttol.  In  tbe  city  of  Albany, 
to  hear  appeals  from  the  special  terms  in  all  non-ennm» 
rated  motions,  and  all  appeals  ftom  motions  involving 
questions  relating  to  tbe  practloa  of  the  courts,  flx  tbe 
number  ot  terms  to  be  held  in  each  year,  and  appoint  tho 
times  of  holding  the  same.  Tbe  Justices  so  deatgnalod 
shall  hold  said  terms,  one  fbr  two  years,  one  fbr  fanr  years, 
and  one  fbr  six  years.   The  flrst  term  shall  be  held  on  tha 

first  Monday  of  December  next,  at ,  when  tbe  time 

saofa  jQsUce  shall  hold  said  oonrt  shall  be  determined  by 
lot;  (3)  appolntgeneral  terms  throngtaoat  the  staletbr  tbe 
year  eighteen  hundred  and  seventy  and  eighteen  hundred 
and  seventy-one,  and  assign  Justices  to  hold  them ;  (3)  ap- 
point a  reporter  of  the  decisions  of  the  snpreme  court; 
and  (4)  adopt  roles  as  hereinatter  provided. 

1 8.  Slmllsr  meetings  ahall  be  held  fbr  a  like  purpose  on 
or  befbre  the  first  Aw  of  November,  in  the  year  eighteen 
hnndred  and  seventy-one,  and  every  seoond  yeartbero- 


IB.  All  appeals  bom  non-enametat«d  motions  decided 
at  special  terms  of  the  supreme  court  shall  be  heard  by 
tbe  sold  Justices  liolding  said  oourt  as  piovlded  In  section 

{ 10.  At  least  Ibur  general  t^mu  shall  be  appointed  io 
each  department  In  each  year,  and  aa  many  moreas  shall 
be  (Bnnd  necessary  from  time  to  time. 

1 11,  On  or  before  tbe  dflsenth  day  of  November,  in  tbe 
year  eighteen  hnndred  and  seventy-one,  and  In  every 
second  year  tbereaftar.  tbe  JustlceA  of  the  snpreme  oonrt 
in  each  department  not  designated  to  hold  genemi  lerma 
shall  appoint  dronlt  conrls,  oonrts  of  oyer  and  te 
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and  Bpedal  tamu  Id  tbell'  reepectlve  dlEtrlcIs,  and  anlgn 
jDBtlceN  to  hold  tbem. 

I IX  A  Twjmnoy  iQ  the  offloa  of  presiding  jDsUoe  In  sar 
depftrtmgnt,  oocaaloned  by  Uis  sxplmLlon  ot  Uie  term  or 
any  otber  caiue,  ahall  be  filled  bj  election  at  a  meetlDB 
of  oil  the  Joatlcas  of  tbe  sapreme  oonrt  In  that  depart- 
ment, to  be  called  toy  the  secretary  of  slate  as  soon  aa 
practicable  an«r  the  bappenlnE  of  Bach  vacancy. 

{13.  In  ease  no  preoldLngJnBUoe  shall  be  present  at  Uia 
time  and  place  appointed  for  holding  a  general  term,  the 
general  tBrm  Jiutlces  present  may  select  aor  Jnatloe  of 
tbe  sapreme  coart  tollU  thevacaney,  and  appoint  one  of 
their  number  to  act  as  presiding  Justice  nntll  the  presid- 
ing JuEtloe  attends.  And  In  case  one  or  both  general 
term  Jnetlcea  Khali  not  be  present  at  tbe  time  and  place 
appointed  for  holding  a  general  term,  the  prealdlng  Judge 
present  may  select  any  JOBtloe  or  Jnatlcea  of  the  mprema 
oanrt  Vo  hold  with  Mm  inch  general  term,  until  aoeh  gen- 
eral term  Jnitlce  or  Jostlcea  shBll  attend, 

( 14.  CItII  aotlona  hereafter  eommenoed  Shall  be  knoira 
and  dealgnatsd  as  l^al  and  equitable.  Legal  aetlons 
shall  be  those  of  which  the  snpreme  oonrt  bad  Jarlsdlo- 
tlon  of  the  ttalrty-Qnt  day  of  December,  eighteen  hundred 
and  A>rt7-slz;  and  eqottable  aretbose  which  on  the  day 
last  aforesaid  tbe  court  of  chancery  had  Jortadlotton. 

I  IE.  Tbe  roles  and  practice  of  tbe  snpreme  conrt  In 
reference  to  the  trial  of  actions,  and  Its  Incidents  and  all 
snbseqaent  proceedings,  as  they  existed  on  the  thirtieth 
day  of  June,  eighteen  bandred  and  torty-Beven.  shall  ap- 
ply to  and.  govern  the  proceedings  In  aotlona  hereafter 
brought  In  the  snpreme  conrt  herein  designated  as  l^^al 
actions.  The  mlea  and  practice  of  the  supreme  conrt  lb 
reftrenoe  to  the  trial  of  actions.  In  ila  Incidents  and  all 
subsequent  proceedings.  Including  appeals  from  orders 
and  iDterlocutery  and  anal  Judgments  and  decrees,  as 
they  existed  on  the  thirtieth  day  of  June,  eighteen  bao- 
dred  and  forty-seven,  shall  apply  to  and  govern  all  actions 
as  herein  designated  as  equlteble  actions;  and  all  eqall- 
able  actions  hereafter  commenced  shall  be  entlUed  "Hn- 
preme  oourt  in  equity." 

I  IS.  The  presiding  and  general  term  Justtcea  shall,  at 
their  first  meeting  at  the  capllol  In  tbe  city  of  Albany, 
make  and  adopt  two  sets  of  rules,  one  set  shall  prescribe 
tbe  roles  and  practice  of  the  supreme  court  Id  1^^ 
actions,  and  the  other  set,  the  rules  and  practice  In  equit- 
able actions.  And  the  power  and  authority 
the  supreme  court  and  the  court  of  cbani 
thirtieth  day  of  December,  eighteen  hundred  and  forty- 
six,  In  reference  to  the  practice,  proceedings  and  rules  of 
said  conrts  respectively.  Is  hereby  conferred  upon  said 
prealdlng  and  general  term  Justices,  and  they  are  hereby 
authorized  and  required  to  moke  all  such  rules,  and  adopt 
such  practloes  as  may  be  necessary  lor  the  prompt  and 
efllolent  administration  of  Justice  In  the  prosecnUon  of 
actions  now  pending  or  hereafter  brought  In  tbe  supreme 


COERENT  TOPICS. 
Pre^dent  Woolwy,  of  Yele,  recently  delivered  an 
address  before  tbe  Methodist  State  ConyenUan  at 
New  Haven,  on  tbe  subject  of  divorce.  He  insisted 
very  strongly  on  the  duty  of  the  State  governments  to 
conform  their  laws  on  tbe  stibject  to  tbe  laws  of 
Chriat,  and  adds  tbat  the  Slale  "  cannot  require  what 
Christ  Ibrbtds,  nor  forbid  what  Christ  reqniree."  He 
lays  down  the  following  aa  the"  tme  policy  In  dlvoroe 

1.  "To  prohibltdlToreefroni  the  bond  of  matrimony  In 
very  few  cases  — In  only  one.  Ifsncb  a  law  can  pass,  or  In 
two  at  most  — adultery  and m Hi Iclons  desertion.  1.  Again, 
tbe  law  ought  to  grant  separation  Irom  tbe  l>ed  and  i>oard 
Epartngly.  3.  The  tlmobcfarodlvoroebecomea vatidoogbt 


to  be  sacta  aa  to  allow  a  considerable  delay  after  tbe  sen- 
tence. 4.  The  gnllty  party  In  adultery  ought  not  to  he 
allowed  to  marry  again  In  the  Ufe-tlme  of  the  Innocent 
partner,  and  If  maUcloos  desertion  la  allowed  to  dissolve 
marriage,  mncb  more  ongbt  this  to  be  so  In  that  case," 

When  Bociely  shall  luve  reached  that  state  of  per- 
fection in  which  there  aliaU  I>e  no  mote  ill-assorted  and 
unhappy  marriages ;  no  more  brutality  and  desertion, 
tbe  rigid  rule  of  the  New  Testament  wUi  be  suffi- 
ciently liliend,  bnt  in  these  days  most  of  the  States 
have  g^ven  greater  latitude  to  divorce,  probably  fh>m 
a  like  reason  to  that  which  led  Moses  to  "  command 
to  give  a  writing  of  divorcement,"  "becatise  of  tbe 
hardneea  of  your  hearts."  Marriage  ia  treated  in  law 
as  a  civil  eonlraet,  and  ia  govemsd  by  regulations 
deemed  best  calculated  to  facilitate  the  Interesla  of 
society ;  and  whether  these  Intereais  are  most  thdll- 
tated  by  liberal  or  Btringent  divorce  taws  in  a  question 
on  which  both  political  and  moral  philoaopherB  have 


It  is  to  be  hoped  lliat  the  Court  of  Appesls,  to  be 
orgauiied  under  the  new  Judiciary  article,  will  adopt 
a  different  mode  of  disposing  of  causes  from  ttiat  at 
present  in  vogue.  Under  the  present  system  tbe 
Judges  hear  arguments  for  tliree  or  four  weeks  and 
then  make  a  division  of  the  causes  among  the  Judges 
fbr  investigation.  Each  Judge  examines  during  the 
vscation  the  causes  assigned  to  him,  and  writes  the 
opinion.  In  nine  cases  outof  ten  he  has  forgotten  the 
arguments  advanced,  except  so  fiu-  as  they  ore  con- 
tained in  the  papers  handed  np.  At  the  next  term  a 
consultation  la  held  on  tbe  causes  argued  the  term 
before.  Only  two  or  three  of  the  Judges  have  studied 
any  one  case  and  the  others  have  usually  forgotten  it 
and  the  orgumenL  They  base  their  opinions  on  their 
general  knowledge  and  the  results  of  the  inveatiga- 
Honsof  those  to  whom  the  cause  was  assigned.  Now, 
it  occurs  to  us  that  It  would  be  a  much  better  phui  to 
hear  arguments -during  the  forenoon  —  say  from  ten 
till  two  — and  then  devote  thelMlance  of  the  day  to 
comiultationand  tbe  writing  of  opinions  —such  opin- 
ions to  be  written  only  alter  the  law  of  tbe  case  has 
been  settled,  and  to  contain  briefly  the  oouoluHions  of 
the  oonrt,  with,  perhaps,  the  authorities  on  which 
they  are  based.  In  this  manner  nine-lenlhs  of  the 
causes  can  be  disposed  of  at  once,  and  in  a  manner 
more  likely  to  lead  to  correct  oonolusions,  since  tlie 
foots  and  arguments  will  be  ft^eh  in  mind.  The  plan 
will  also  relieve  the  Judges  of  a  vast  amount  of  ^bor 
that  they  would  otherwise  be  compelled  to  perform  in 
investigating  anthoritice  and  writing  long  opinions, 
and  will  reduce  materially  the  size  or  number  of  our 
Court  of  Appeals  reports,  without  detracting  in  the 
leait  from  their  value.  There  is  nothing  gained  by 
lengthy  opinions,  fortified  at  every  step  by  the  whys 
and  wherefores.  A  dmple  and  ph^n  statement  of  the 
law  as  laid  down  by  the  court  is  all  that  Is  needed. 
This  or  similar  plans  have  been  adopted  by  the  courts 
of  several  of  the  other  Slates,  by  the  United  States 
Supreme  Conrt,  and  we  believe  by  some  of  the  English 

It  waaaverynnfbrtnnate  thingfor  Tranpmann,  tbe 
notorious  Paris  murderer,  and  a  very  fortunate  thing 
for  humanity,  that  he  was  not  tried  in  the  State  of 
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New  York.  Tbsre  were  the  vaoBl  abundaot  grouoda 
on  which  to  base  the  "Insane  impnlBe"  theorr,  and 
which  is  here  irreflletible.  Hi«  advocate  bad  eridently 
•oine  notion  of  ench  a  defense,  bnt  worked  it  up 
poorly.  He  wonld  have  gtuned  Bome  valuable  hinto 
had  he  read  a  detailed  history  of  the  trial  of  one  Cole 
•t  Albany,  or  of  one  Sicklee  at  Washington.  The  ad- 
vocate, Laoband,  pat  the  matter  thna : 

"  Oentlemen,  here  U  a  yoans  man  of  2D  rears,  and  eight 
deadbodleaof  blivlcUmit  Ob,  I  beseech  yon  not  to  be- 
lieve that.  The  prisoner  U  sabjeet  to  one  of  tbe  moat 
frigbtful  moral  maladiea  whloh  render  men  trreaponaible. 
His  crlmeT  — It  In  -mitten  in  tba  book,  tbe  'Waoderlng 
Jew.'  Througbont  the  whole  world  there  are  men  of  scl- 
eace  wbo  are  concerned  with  this  aOUr,  and  wbo  have 
their  eyes  on  this  yonUi  of  SO.  One  of  them  aald  to  me 
yesterday,  >  Look  at  htm ;  look  at  bis  atUtnde ;  look  at  bis 
arms.  Well,  If  tbia  man  be  a  tarooloni  beaat.  It  Is  best  to 
moule  him,  and  not  to  kill  hlrn.' " 

An  eminent  French  phytidan.  Dr.  Amedeo  Ber- 
tfand,  pronounced  TranpmanQ  Insane.  Here  was  the 
possltiility  of  a  defense  every  whit  aa  strong  as  that 
which  cleared  Cole  or  Sickles,  but  the  French  courts 
and  Juries  seem  to  stick  to  the  good  old-lhahioned 
theory  that  a  man  may  have  mental  disease  and  yet 
know  the  dilTerence  between  ri^t  and  wrong;  Uut 
however  strong  the  homicidal  impulse,  if  he  have 
snfficient  reason  to  comprehend  the  nature  of  the  act 
he  commits,  he  should  be  punished.  It  Is  to  be  re- 
gretted that  our  courts  and  Juries  have  not  displayed 
a  like  adhfldon  to  this  theory.  The  moment  we  de- 
part IWim  it,  we  tread  nnoertain  and  dangerous  ways. 
Lord  Macaulay  used  to  say  that  the  population  of  Great 
Britain  oondated  of  "atraut  thirty  millions,  mostly 
foolB."  If  tbe  theory  of  the  physlcianB  be  correct,  be 
ml^thave  added,  "and  mostly  insana"  Tbe  medi- 
cal deflnlUon  of  Insanity  is  so  liberal  and  comprehen- 
^ve  as  to  inolude  a  very  large  proportion  of  mankind. 
This  is  harmless  in  itself;  but  tjecomee  pemioioue 
when  It  Is  fbllowedby  the  proposition  that  "no  insane 
person  ought  to  be  punished,"  and  especially  bo  when 
that  proportion  Is  adopted  by  the  courts.  It  was  the 
doctrine  of  Lord  Hale  that  some  kinds  of  insanity 
fhmlah  no  excuse  for  crime.  This  seems  to  be  a  very 
sound  and  sensible  doctrine.  Whenever  a  person 
has  suffldent  reason  to  distinguish  between  right  and 
wrong,  and  does  the  wrong,  be  should  be  punished 
whether  he  has  mental  disease  or  not  If  we  can  get 
back  to  this  doctrine  we  shall  bear  very  little  more 
of  "emotional  insanity,"  "insane  Impulses,"  "mel- 
ancholia," and  Idndred  defonees  that  have  of  late 
proved  so  formidable. 

We  print  In  snother  column  the  text  of  the  bills 
Introduced  into  tbe  Senate  for  tbe  reoi^ianizBtlon  of 
tbe  Supreme  Court,  under  tbe  new  Judiciary  article. 
It  is  neither  probable  nor  de^rable  that  either  bill 
will  be  passed  as  offered.  Senator  Murphy's  bill  pro- 
vides that  the  flrstdesignaUon  of  general  termjnstlcea 
shall  l>e  made  by  the  Oovemor,  and  that  subsequent 
designations  Hhall  be  made  by  the  Court  of  Appeals, 
or  by  the  chief  judge  thereof  when  such  court  la  not 
in  session.  We  Ul  to  discover  any  benefit  to  be 
derived  trom  calling  In  the  services  of  the  Court  of 
Appeals  to  derignate  the  general  term  Justices.  Hie 
matter  would  better  be  len  entirely  in  the  bands  of 


either  the  Governor  or  of  the  Justices  of  the  several 
departments.  The  latter  course  provided  by  the  bills 
of  Messrs.  Hardenbergh  and  Wood,  we  apprehend, 
will  prove  the  more  aatlsftictory.  Senator  Murphy's 
bill  falls  to  make  any  provisions  for  the  appointment 
of  a  reporter  —  a  matter  of  considerable  importance 
both  to  the  bench  and  bar,  and  one  that  ouglit  not  to 
bo  over-looked.  Senator  Wood's  bill  provides  for  a 
sort  of  secondary  general  term,  to  consist  of  three 
Justices,  who  are  to  hold  terms  at  Albany  to  hear 
appeals  (W>m  special  terms  In  all  non-euum  crated 
motions,  and  all  appeals  ^m  motions  involving  ques- 
tions relating  to  practice.  This  proposition.  If  practi- 
cable, will  relieve  the  regular  generU  terms  of  a  large 
amonnt  of  petty  business.  But  perhaps  the  moat  re- 
markable provision  Is  that  in  Senator  Wood's  bill 
(JJ  14, 15  and  IS),  which  proposes  In  effect  to  abolish 
the  Code,  and  to  retoim  to  the  fbrmer  practice.  It  baa 
always  been  very  questionable  whether  we  have 
gained  much  by  the  sweeping  changes  made  by  the 
Code,  bnt  we  are  not  prepared  to  take  such  an  exten- 
sive step  backward  as  that  proposed  by  the  Senator. 

These  seversl  bills,  which  undoubtedly  oontain  at 
least  the  main  features  ofthe  plan  that  will  be  adopted 
by  the  legislature,  are  of  especial  importance  to  the 
profeaeion  of  tbe  State,  and  the  pages  of  the  Law 
JoOBNAL  will  be  open  to  any  one  who  has  any  thing 
to  ssy  regarding  their  respective  merits.  We  shall 
print  In  our  next  tame  the  text  of  the  bill  providing 
for  the  reorganization  of  the  Court  of  Appeals,  also  that 
in  relation  to  County  Courts. 

A  bill  has  been  Introduced  into  the  Senate,  and  will 
be  passed,  providing  that  wben  any  Justice  of  sessions 
shall  &il  to  attend  at  any  court  of  Oyer  and  Terminer 
or  of  Sessions,  or  if  a  vacancy  shall  occur  in  such 
nffloe,  the  presiding  judge  may  designate  any  Justice 
of  the  peace  in  the  county  to  serve  as  such  justice  of 
sessions.  The  act  of  1847  (chap.  280,  1 40)  oontidned 
a  provision  of  tbia  klud,  but  It  was  omitted  by  the 
amendment  of  1847  (chap.  470,  i  86).  The  result  baa 
been  that  in  several  instances  courts  of  Oyer  and 
Terminer  and  of  Sessions  oonld  not  be  organized. 

In  a  recent  number  of  the  Law  Jouritai.  we  urged 
the  necessity  of  the  revision  of  the  laws  of  this  State. 
We  are  glad  to  notice  that  a  bill  fbr  that  purpose  has 
been  Introduced  Into  the  Senate.  It  provides  fbr  the 
appointment  of  three  commissioners  by  the  Governor 
and  Senate  "to  revise,  slmpliiy,  arrange  and  con- 
solidate the  statntcs,  general  and  permanant  in  tbeir 
nature,"  and  to  report  to  the  legtelature  from  time  to 
time,  "such  oontradlotions,  omissions  and  imper- 
tbotions  aa  they  may  discover,"  that  defective  laws 
may  be  amended  or  abolished.  The  oommisrionera 
may  bold  for  three  yean,  at  a  salary  of  (5,000  each, 
and  13,000  a  year  for  the  derk-Mre  and  contingencies 


A  motion  was  recently  made  at  the  General  Term 
of  the  first  district  to  debar  one  Oscar  A.  Harris,  a 
New  York  divorce  lawyer,  fbr  culpable  malfsaaance 
as  an  attorney  and  counselor  at  law  and  ftauds 
practiced  in  obtaining  divorces.    The  matter  was  re- 
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ferred  to  a  retiree  to  take  evldeaoe  as  to  tbe  truth  of 
the  HlleKotion.  This  divorce  bnsineM  as  practiced  by 
a  oertaiD  claaa  of  lawyers  (ao  called),  chiefly  in  the  dty 
of  New  York,  in  a  bumiiig  shame  to  the  profesBion, 
and  every  true  lawyer  will  agree  with  ua  that  the 
court  should  tieatall  ofi'eaden  in  the  matter  with  the 
otmoat  rigor. 

The  editor  or  tbe  Jndependenf  is  growing  Jubilant 
over  the  brightening  prospects  Tor  lawyers  of  the  &Ir 
sex.    In  a  recent  article  he  says : 

"  We  salnte  wiOi  fervent  aodamaUon  tlie  on-coming 
of  the  day  when  human  beings  of  both  sexes  will  be 
able  to  enter  the  legal  profession  with  equal  oppor- 
tunities." 

The  key-note  of  this  burst  of  rhetoria  was  the  rumor 
that  Anna  Dickinson  la  abont  to  enter  the  Law  De- 
portment of  the  Valver^ty  of  Michigan.  Tiltoo,  how- 
erer,  isof  the  opinion  that  the  "gentle  Anna"  would 
prefer  to  be  a  "  Fhiladalphls  lawyer,"  and  Intimates 
tltat  she  would  make  a  better  one  than  any  now  in 
that  city  of  brotherly  love.  If  Miss  Dickinson  serl- 
oukly  cherishes  any  such  designs,  and  Theodore  is 
correct  in  his  opinions,  we  have  reason  to  sympathize 
wim  the  leaders  of  tbe  Philadelphia  tiar.  No  longer 
will  they  be  "masters  of  the  twelve;"  their  lanrels 
will  be  stripped  from  their  brows;  their  glory  will 
have  departed  from  Zion ;  for  lo,  a  Portia  comes,  a 
second  Daniel,  learned  in  the  law,  and  armed  with 
such  powers  of  eloqu^ioe  and  Ibmsle  charms,  as  to 
wring  verdicts 

"EJrom  brarar  bosoms  and  rough  hearts  of  nint. 
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James  MeCormick,  a diatlngnished  lawyerof  Fenn- 
sylvanta,  died  at  Harrisbn^  on  the  I^  insL,  aged 
sixty-nine. 

The  Judges  of  the  United  Stales  Supreme  Coort 
were  recently  eatertidned  by  President  Grant  at  tbe 
White  House. 

The  revenue  officials  at  New  York  have  Issned  war- 
rants for  the  arrest  of  a,  number  of  New  York  law- 
yers for  not  paying  the  special  tax. 

GoTdmor  Fairchild  recommends  that  the  Legisla- 
ture of  Wisconsin  submit  to  the  people  a  constitu- 
tional amendment  abolishing  the  grand  Jury  system. 

A  London  tramp,  arrested  for  stealing  a  plnm-cake 
from  a  pastry  cook's  shop,  pleaded  in  extenuation 
that  he  "  was  not  going  to  starve  In  a  Christian  lani' ' 

One  of  the  Pennsylvania  conrts  has  decided  that 
owners  of  dogs  that  bite  are  responsible  for  hU  inju- 
ries done,  whether  on  the  street  or  on  the  premises  of 


A  murderer,  on  being  sentenced  to  be  hanged  in 
Terre  Haate^ndiana,  did  not  catch  the  dale,  and 
Inquired :  "  When  did  yon  say,  your  honor,  that 
occurrence  Is  to  tAke  place  1" 


A  number  of  young  practmoners  at  the  bar  In 
Brooklyn  are  about  to  organize  a  society  for  the  discus- 
sion and  acquisition  of  the  prlociplee  and  practice  of 
the  law  by  means  of  mock  courts,  debstes,  lectarett,  etc 

The  London  papers  contain  acoounts  of  the  rejoicing 
In  England  on  the  first  of  January,  when  the  new 
bankrupt  law,  whldi  abolishes  Impriaonment  tor  debt, 
except  la  cases  of  ooun^  court  Judgments,  came  into 


In  Ulster  county,  this  State,  a  young  lady  who 
wished  to  marry  a  youth  with  910,000,  promised  a 
Isdy  flrlend  f3,000  fbr  her  assistance.  She  succeeded, 
but  the  sncoesslld  bride  retViBed  to  pay  the  |3,000  when 
demanded,  and  a  suit  is  the  result. 

It  Is  stated  that  Frederick  T.  Wallace,  a  well-known 
and  hitherto  highly-respected  lawyer  in  Cleveland, 
Ohio,  has  fled  ttotn  that  dty  after  bdng  detected  in  a 
long  and  adroit  series  of  forgeries.  Tbe  amount  thus 
br  saoertalued  is  over  924,00). 

The  new  Surrogate  of  New  York  county,  Robert  C. 
HutchlngB,  has  removed  all  persons  In  his  ofSce  hold- 
ing poelUons  by  reason  of  political  infiuenoe,  and  sup- 
plied their  places  with  lawyers  and  persona  versed  in 
the  law.  Another  Important  reform  is  the  holding  of 
Court  every  day  in  the  week,  except  Sunday. 


sitlon.  The  iie  flew  all  over  the  room,  and  £e  Chan- 
cellor vociferously  declared  the  court  adjourned. 

Six  Wisconsin  Jurors  recently  voted  by  ballot  Ju- 
ror No.  I  voted,  "  No  cose  of  action;"  No,  2  voted, 
"Salt  and  battery.  Second  De  Qree:"  No.  3  deemed 
the  prisoner  "  OUty  of  Salt ;"  No.  4  decided  there  was 
"  no  action  of  cans :"  No  6  voted  it  "  assault  and  bst- 
oryj"  while  No.  6  dedded  the  prisoner  "Guilty  of  an 
a  salt  only." 

A  man  named  John  Setler  recently  obtained.  In 
Rochester,  s  verdict  for  ^,000  against  Peter  C  Ward 
for  enticing  sway  bis  (Seller's)  wife.  An  Illinois 
divorce  decree  was  offered  by  the  defense,  but  the 
court  would  not  admit  It,  on  the  ground  that  tbe 
courts  of  Illinois  hod  no  Jurisdiction  when  both  par- 
ties were  residents  of  New  York  State. 

Tbe  Winsted  (Conn.)  Herald  ooples,  from  Ute  early 
records  of  tbe  town  of  Win<jieeter,  the  findings  of  a 
Juatloe  court  in  May  29, 17S1,  in  tbe  case  of  one  Phebe 
Turner,  cbai^ied  "with  a  brcHoh  of  the  Sabbath  by 
laughing  and  playing  in  an  indecent  and  unbecoming 
manner  at  ye  moetlng-boaBe  In  time  of  public  wor- 
ship." The  said  Phebe  was  lined  tbreeshQlings  State 
money,  and  ooata  of  three  shillings  more. 


A  HAPPY  QUOTATION. 
In  a  recent  action  in  the  Supreme  Court,  brought  by 
a  purchaser  against  tiie  vendora,  to  recover  damages 
for  the  non-fulfillment  of  an  executory  contract  of  sale, 
the  defondants  claimed  an  exemption  tVom  liabilty,  on 
the  ground  that  tbe  sut^eot  of  ssle,  a  quantl^  of  oot- 
ton,  had  been  acddentslly  destroyed  by  fire,  whicb, 
tbeir  counsel  Intisted,  was  an  "  act  of  God,"  render- 
ing perfbrmance  impossible.  To  this  tbe  idaintllTs 
counsel  replied;  "There  seems  to  be  an  Inclination, 
sometimes,  among  jurists,  to  attribute  to  tbe  Almighty 
what  cannot  be  distinctly  charged  upon  any  one  else. 
It  would  be  better  for  them  to  follow  the  advice  which 
Boretee  f^vee  to  dramatic  authors,  not  to  introduce  a 
God  upon  tbe  stage,  except  in  a  crisis  worthy  of  such 
an  awful  intervention.  Jfee  detn  inUrril,  niH  digntu 
vindiee  nodut  Ineiderii."  (Dezta-  v.  JVorto*  tt  oL,  to 
be  reported,  (SB  Barbour.) 


THE  ALBANY  LAW  JOUENAL. 


A  SCENE  IN  COURT. 

The  following  story  of  tbe  (feftut  In  court  of  a  stroDg- 

minded  American  lady   is  from  the   Nev  Orloons 


WM  broaght  In  the  first  dlHtrlct  court  of  this  city,  then 
prealded  over  by  the  lato  Judge  A.  M.  BucbanaD, 
vhicli  involved  the  legality  of  the  cMiu  of  title  ol 
Myra  Clarke  Oalnes  to  certain  real  estate  in  this  ci^. 
It  woB  what  the  lawyers  call'a  Jaottlation  salt,  that  is, 
a  salt  for  a  slander  of  title.  In  nblch  damagiM  were 
claimed  of  Mrs.  G.  for  pretendtDg  that  she  liad  any 
Utle  to  the  proper^  of  plaintiff,  when  the  case  came 
up  for  trial,  Mrs,  G.  appeared  In  court  with  her  coon- 
uid  her  gallant  and  veteran  husbsjid,  the  hero  or 


Edmnnd  Pendleton  Gaines.  The  general  was  a  very 
strict  observer  of  the  regulations  and  of  all  the  pro- 
prieties of  Uie  service  and  of  society,  and  on  thlsocc*- 
idon  he  app^u^  in  his  uniform,  with  his  sword  by 
his  side.  Mrs.  Qalnes  was  defended  in  the  suit  by 
able  and  eloquent  counsel,  but  hi  the  progress  of  the 
trial  these  Iklllng  Into  a  wrangle  nltb  the  Judge,  de- 
oWed  that  they  conld  not  compromise  tbelr  profes- 


kud  so  they  withdrew  from  the  conrt-room  ;  where- 
npon  Uw  general  arooe  and  annonnced  to  his  Honor 
that  he  was  the  husband  of  the  defendant  In  the  suit, 
and  In  that  cliaract«r,  and  as  an  admitted  member  of 
the  bar  of  the  United  States,  he  might  claim  the  right 
to  represent  his  wife's  interests,  when  he  married 
that  uidy  he  hod,  tMsldee  his  obligation  as  her  husband 
and  a  gentleman,  assumed  the  additional  obligation  to 
his  old  friend,  Daniel  Clarke,  to  stand  by  his  ^nghter 
In  aU  her  trials.  He  was  there  to  falHU  that  duty. 
Unfortunately,  when  he  studied  lawln  Virginia  It  was 
under  avery  different  system  of  Jurisprudenoe.  And 
he  felt  very  much  out  at  sea  in  the  courts  of  a  dvU- 
law  State.  He  would,  therefbre,  ask  that  the  lady 
defendant,  who  was  better  acquainted  with  the  re- 
markable  facts  of  her  blslory  tlun  any  one  else,  should 
bo  allowed  to  address  the  Jury  InherooBeL  The  Judge 
stated  that  the  lady  had  the  right  to  argne  her  own 
case.  Then  the  general,  with  that  naaa  old  dignity 
fbr  which  he  was  so  distinguished,  led  forward  Mrs. 
Gaines,  nhoproceedtoaddresstbejuryatgreatlength 
reading  numerous  documents  beoriDg  upon  her  case. 
Whilst  reading  these  docnmonts  the  Jndge,  who  was 
a  high-epliited  man.  interfered,  and  notified  her  that 
she  ooald  not  be  allowed  to  read  documents  which 
were  not  In  evidence  in  the  case.  The  ladv  still  per- 
sisting, the  Judge  again  interfered,  and  a  disagreeable 
wnngle  arose.  In  the  midst  of  which  Mrs.  Gaines 


Oen.  Oatnes  that  he  was  expected  to  control  his  wife 
In  court,  where  no  persons  were  privileged.  Where- 
upon the  stately  old  general  arose  to  his  full  alti- 
tude of  six  feet  three,  and  assuming  the  position  of 
a  commander  of  grenadiers,  and  gracefully  touching 
tite  hilt  of  his  sword,  responded  i 

"  May  It  please  your  honor,  for  everything  that  lady 
shall  say  or  do  I  hold  myself  personally  responslbfe 
In  every  manner  and  form  known  to  the  laws  of  my 
country  or  the  laws  of  honor." 


a  a  stIU  higher  p&Ah  the  Irish  ire  of  the  judge,  who 
quickly  answered : 

"  General  GWnee,  this  court  will  not  be  overawed 
\ty  the  military  authorities." 

>*  Rest  aBsared,  your  honor,  when  an  attempt  of  that 
sort  is  made,  the  sword  which  I  wear  in  conformity  to 
the  regulations  of  the  service,  and  out  of  respect  to 
this  honorable  court,  will  be  quickly  unsheathed  to 
delbnd  the  rights  and  dignity  of  your  honor,  and  of 
all  the  etWl  tribunals  of  my  country." 

After  these  exphmatlons,  peace  and  order  were  re- 
stored, but  the  Judge  considered  it  his  duty  to  note 
the  etiarge  of  Mrs.  Ualnee,  that  he  was  sitting  in  acase 
in  which  he  was  Interested.  He  should,  therefore, 
reduce  It  to  an  exception  of  recusation,  and  require 
the  evideuoe  to  be  produced  to  sostatn  It. 


It  turned  out  that  some  years  before.  In  some  pro- 
oeedlngs  In  wbioh  Mrs.  Oalnes'  rigbts  were  Involved, 
Judge  Buchanan  had  made  a  motion  for  a  brother 
lawyer  who  was  retained  ogainflt  Mrs.  Gaines.    This, 

,. j__,j_.i   i.^  __.  jusatyhls  recusation,  and  t*^ ~ 

,  we  oelieve,  in  the  Suprej 
Court,  at  least,  determined  in  fhvor  of  Mrs.  Games 


case  proceeded,  and  was,  we  oelieve,  in  Ute  Supreme 


own  advocate  in  ot 

her  cose  In  and  out  of  oonrt,  to  the  Judges,  In  puUlo 
and  In  private,  and  to  every  body  elM,  and  In  every 
place,  and  under  all  dreunutonoes,  and  In  every  form, 
and  with  every  agency  aod  appllaooe,  exhanstuw  and 
surviving  soores  of  lawyers,  and  maintaining  lUl  tha 
while  her  conQdenoe,  her  equanimity,  her  earnest  zeal 
and  unflagging  energies,  and  exhibrang  to  the  world 
the  most  remarkable  example  of  oonrageoua  devotion 
and  reeolute  persistency  which  can  be  found  In  Uie 
history  of  these  severestof  all  trials  of  human  patlenoe 
__^._j ._^.___  ■'  -led and excWmg law- 


BOOK  NOTICES. 

ReporU  of  Oua  ArgueA  and  DetertMntd  in  Ott  jSufiresM  Ji»- 
OMat  Oavrt  of  Mattmi/MtctU.  Altwrt  O.  Browne,  Jr., 
Reporter.  Volome  III ;  belnr  Hasfaebusetta  Beporta 
VolDme  XCIX.   Boston ;  H.  u.  Honghton  A  Compaoy. 

Hr.  Browne  ho*  a  very  satlslhatory  Idea  of  the  duties  of 
a  reporter,  and  tias  snooeeded  In  moklnfi  bis  series  amonf 
the  most  valuable  of  the  HaaiaalinsetUi  Reports.  Tba 
cases  are  selected  with  Judgment,  Uie  head  notes  are.  In 
the  main,  well  prepared,  and  Uie  statementaof  t!aetsai« 
saOlelentlyfall  to  enable  nstonndetstand  the  exact  qnot- 
tlon  before  the  court.  To  bItb  proper  statements  of  the 
&Kits  la  one  of  the  most  dlfflcnlt  of  a  reporter's  dntles, 
and  the  one  usually  the  wont  performed.  Some  reporters 
make  the  stalemeDts  so  brief  as  to  render  It  quite  impos- 
sible to  tell  what  was  the  exact  point  decided,  and  how 
Ekr  the  declalon  may  be  regarded  as  an  anthority ;  while 
atben  ge  to  the  other  extreme,  and  lomber  thelrvolumee 
with  a  mass  ofmatter  of  no  earthly  use.  Mr.  Browne  has 
followed  tba  middle  way,  and  has  given  olear  and  fall 
statements,  abom  of  all  matteni  not  necessary  to  a  com- 
prehension of  the  points  presented  for  adjudication.  Ha 
has  also  given  la  the  Index  —  wtiat  every  report  should, ' 
bat  which  tew  of  them  do,  contain  --a  list  at " oases  over- 
iTiled.  doubted,  or  denied ;"  and  a  table  of  "  slatntes,  cited, 
expounded,"  etc. 

There  Is  one  (eatnie  at>oat  these  Haasaohusetts  decisions 
that  cannot  tbil  to  strike  one  aeeustomed  to  torn  over  the 
pages  of  the  New  York  Btate  Reports,  that  Is,  the  t^ipartnt 
unanimity  of  the  Jndges  In  the  decision  of  each  cose.  No 
dissenting  opinions  are  reported,  nor  Is  any  mention  made 
of  any  Judge  dlObrlng  Ikom  the  views  of  the  majority. 
When  the  minority  decide,  the  decision  is  as  much  the 
deolsloD  of  the  conrt  as  if  all  the  Judges  had  concurred, 
and  we  Iftll  to  discover  any  benMt  to  be  derived  from  ra- 
oordlng  the  voice  of  the  mlnori^,  eepeclally  In  a  conrt  of 
last  resort, 

It  only  tends  to  lessen  the  dignity  of  a  ooart.  and  to 
detract  from  the  authority  of  lis  opinions.  In  one  other 
respect,  this  book  presents  a  flivoiable  contrast  to  the 
Reports  of  the  Court  of  Appeals  of  this  Btate,  and  that  Is 
In  the  admirable  manner  In  whloh  It  la  printed  and 
bound.  In  our  next  number  we  shall  give  an  abstract  of 
(he  oases  of  general  fanportanoe  « 


TKBMtl  or  THB  SUFBBME  OOUBT  I 


t  TBI  ooxma 


January  Sl  —  Cireuit  and  Oyer  and  Terminer,  at 
Delaware,  by  Justice  Boordman ;  Madloon,  by  Justice 


.!i^)«euiirerm.— Monroe  ooonty,  by  JuMloe  Johnson. 


THE  ALBAUT  LAW  JOUENAL. 


A  WARNnra. 

A  BolldtoT  at  Braintree  bus  been  sentenoed  to  twelve 
months'  imprlBonment  Tor  appropiiatliiK  to  hia  own 
use  the  moneyH  of  hla  client.  This  is,  we  believe,  the 
first  time  tbat  the  offense,  which  U  only  too  oomnioa, 
has  been  punished  by  indictment,  plaadered  clients 
having  been  ignorant  of  the  remedy  or  reluctant  to 
enforce  it.  Now  that  it  is  known  there  can  be  no  doubt 
that  it  will  be  more  frequently  resorted  to  by  those 
whose  confidence  has  been  betrayed.  Nor  in  iLe  true 
interests  of  the  Profession  can  we  object  to  the  law 
itself  or  its  enforcement.  In  very  truth  there  is  no 
reial  difference  t)etween  robt>ery  by  approprlatiog  the 
money  whic^  clients  have  confided  to  the  care  of  a 
solicitor,  or  wliich  he  has  received  for  them  in  the 
course  of  bnelneeii,  and  picking  a  pocket,  or  robbing 
a  till.  If  any  thing,  the  solicitor  iRguUty  of  the  greater 
crime,  fhr  be  adds  breach  of  trust  to  theft,  and  usee 


o  circumstances  whatever  will  Justify  a 
solicitor  in  using  for  his  own  purposes  the  money 
which  ho  holds  In  trust  for  others,  whether  that  money 
has  been  D^vcn  to  him  by  bis  client  for  investment,  or 
whether  it  has  loeen  received  by  him  for  his  client. 
The  moment  he  applies  any  portion  of  that  money  to 
liis  own  use,  he  la  guilty  of  dlshoneBty,  and  has  com- 
mitted a  crime,  even  if  done  with  design  to  refund  it. 
We  fear  that  the  ofifense  of  thus  misappropriating 
the  property  they  hold  in  trust  Is  more  frequent  than 
the  public  are  aware.  It  results  from  the  practice, 
against  which  wo  have  so  often  and  earnestly  warned 
oor  readers,  of  mingling  their  clients'  money  with 
their  own  — a  oourae  to  be  sedulously  ahnnned  by 
every  prudent  solicitor.  Debts  recovered,  purcliase- 
moneys  reoeived,  rents  collected,  and  such  like,  are 
too  frequently  paid  to  the  private  account  of  the  soli- 
citor at  the  bank ;  he  cannot,  or  will  not,  distinguish 
what  of  the  balance  is  his  own,  and  wliat  the  property 
of  others  which  he  holds  in  trust ;  be  draws  upon  the 
whole  balance  Ibr  bis  private  uses.  Invades  the  prop- 
erty of  liis  cQlent,  deluding  bis  conscience  with  the 
BuggesUon  that  he  does  not  know  what  is  his  own, 
averts  some  present  pressure  by  the  tempting  crime. 


bridge  example  should  bo  followed,  it  la  thus  tbat 
many  will  hereafter  be  brought  to  the  felon's  dock  and 
Uie  convict's  prison. 

The  wamiog  we  have  tnven  before  we  would  em- 
phatically repeat  now.    Make  it  an  inflexible  rule 


a  separate  a 


i  payo' 


whatever  you  receive  for  a  client  with  ihL  .  .  . 
ble  delay.  By  oliserving  this  rule,  you  will  avoid  the 
double  risk  of  teniiitatioQ  and  of  error.  You  will 
both  gain  clients  and  keep  them ;  for  there  Is  nothing 
that  so  recommends  a  solicitor  to  men  of  business  as 
prompt  paying  over  of  debts  collected  and  moneys 
reoeived,  and  it  will  promote  your  peaoe  of  mind  aa 
much  as  it  will  advance  your  prosperity.  —  3Ae  Imw 
Times. 


SINQULAR  SCENE  IN  A  COURT  HODSE. 
The  Ottawa  Daily  ^cui  says :  "  The  name  of  Judge 
LefoDlaine  has  become  familiar  to  Canadian  lips. 
Here  in  the  province  of  Ontario  we  are  Justly  proud 
of  the  high  standing  of  the  Judges  of  our  superior 
court.  Our  neighbors,  however,  of  the  province  of 
Quebec  are  not  so  highly  favored.  Grave  charces 
have  been  made  sgainat  some  of  Uie  Judges  of  the 
superior  and  other  high  courts,  and  it  is  much  to  be 
feared  that  manyoftheeechan^  are  too  well  founded. 
Chief  among  the  accused  is  his  honor  Judge  Lafbu- 
taine,  of  the  district  of  Ottawa.  His  position  in  the 
community  over  which  he  Judicially  presides  may  be 
Inferred  from  the  scenes  that  usually  chnracteriEe  the 
lilting  of  his  courts.    These  scenea  usually  go 


It  of  plaee  to  tihed  a  little  daylight  upon  t 


the  opening  of  the  recent  seesionB  of  the  Superior 
Court  in  Aylmer,  It  was  discovered  that  there  were 
only  thirty-three  jurors  present.  The  court  was  about 
to  proceed  with  its  ordinary  business,  when  Mr.  Peter 
Aylen  pointed  out  that  the  law  requires  tbat  at  least 
forty  Jurors  should  be  in  attendance  at  the  sessions  of 
the  Huperlor  Court.  Judge  Lafontaine  was  la  a  quan 
dary.  Ah^d  to  proceed  withont  a  legal  number,  he 
temporized  and  explained,  and  argued  and  pleaded, 
but  all  to  no  purpose.  Mr.  Aylen  was  inexorable. 
And  so  the  first  day  of  the  court  was  spent.  On  the 
morning  of  the  second  day  the  same  difficulty  ap- 
peared again.  Thero  were  not  enough  petit  jurors 
present  to  satiafy  the  demands  of  the  law.  Judge 
liafontaine  thou^t  that  Mr.  Aylen's  ambition  would 
have  been  satisfied  with  his  havln;^  kept  the  court  a 
wtiole  day  without  transacting  business ;  but  he  was 
mistaken.  Mr.  Aylen  sternly  denounced  the  way 
in  which  Justice  was  administered  in  the  district  of 
Ottawa,  and  apnoaled  to  the  plain  written  text  of  the 
law  against  holding  a  court  with  Ices  than  forty  Jurors. 
It  was  no  use  that  Judge  Lafontaine  appealed  in  the 
interests  of  Justice.  His  appeal**  fell  upon  deaf  ears. 
The  second  day  wss  spent  as  fruitlessly  as  the  fimL 
On  the  morning  of  the  third  day  Judge  Ijafontaina 
took  his  seat  upon  the  bench  in  triumphant  humor. 
The  forty  petit  jurors  were  present,  and  he  felt  (iiat  he 
— ij  — ii.  j_Q 4.  .t,  i__     .._   Aylen,  robbed 


oould  smile  defiance  at  the  foe. 
of  a  grievance,  was  mol 
whlcb  had  been  pusbin 


newed  the  strife.      In  Uieir 

jurors  expressed  their  rogre_ . ^ „-  - 

>nce  sboula  l>e  so  much  impaired  by  the  cbargea  Uiat 
bad  been  made  against  him  l>oth  in  and  out  ol  Parlia- 
ment.   Any  other  man  in  the  Judge's  position  would 


probably   have    regarded    such    i 


expression 


„  ly  grip  at  straws,  and  the  judge  seemed  to  bo 
oyoijoyed  at  the  expression  of  sympathy.  His  joy, 
however,  was  of  but  short  duration.  Mr.  Aylen 
sprang  to  his  feet  and  protested  against  the  present- 
ment. Ho  denounced  it  in  unmeasured  terms  as  mis- 
repreaentlng  the  people  of  the  district  of  Ottawa,  The 
Judge  mildly  protested,  but  his  protests  were  un- 
heeded. Warming  with  liis  Indignation  Mr.  Aylen 
went  further^  and  accused  the  officers  of  the  court  of 
malpructice  m  paying  sliver  to  the  jurors,  and  pocket- 
ing the  discount  This  brougbtothers  Into  ibe  row, 
and  for  a  while  there  was  the  mischief  to  pay.  Mr. 
Aylen  condemned  the  whole  administration  of  justice 
In  thedistrict  of  Ottawa  as  a  sink  of  iniquity  fitly  re- 
presented by  his  honor  who  sat  upon  the  bench. 
Bvery  now  and  then,  with  piping  voice,  the  ctiurt 
would  say:  '  Mr.  Aylen,  Mr.  Ayfen,  you  ore  Inter- 
rupting the  business  of  the  court.'  But  the  warning 
note  was  unheeded  as  the  voice  of  a  child  In  a  thun- 
derstorm. And  that  storm  lasted  until  noon  of  that 
third  day.  Aftertbatthere  was  peace,Bnd  Mr.  Justice 
Lflfontame,  on  the  afiemoon  of  the  third  day,  began 
the  business  of  the  Superior  Court  of  the  district  ol 
Ottawa.  The  moral  of  idl  this  is  not  for  to  seek.  A 
Judge  who,  with  all  the  terrors  of  law  at  bis  disposal, 
cannot  make  himself  respected  in  tiia  own  court  bias 
no  buaineas  to  be  ajudge  at  all," 


COURT  OF  APPEALS  ABSTRACT. 

,  David 

PlBlntifi''s  intestate  was  killed  while  a  passenger  on 
defendants'  boat  by  an  explosion  of  the  boiler.  An 
action  for  damages  was  brought  by  the  administrator, 
and  on  the  trial  a  certificate  of  the  inspectors  who  in- 
spected the  boat.  In  pursuance  to  the  act  of  Congress, 
passed  August  30,  I8S2,  was  offered  in  evidence  by  the 
defendants.  Setd,  tbat  such  certificate  was  evidenoe 
only  BO  for  as  to  show  that  the  inspection  hod  been 
made  In  the  manner  prescribed  by  law ;  and  tbat  fur- 
ther than  that  it  contained  nothing  — giving  it  the 


THE  ALBANY  LAW  JODBNAL. 


chsnwtar  of  eridenoe  In  oontrovendM  between  the 
ownen  of  Bte«inbo«ta  and  third  pereotw,  InvolvlDg 
the  oondltlona  of  the  bollera  and  maehinerr.  Whera 
a  pnbllo  officer  is  required  by  law  to  make  a  retam, 
and  his  acta  iuoliided  In  the  return  aflerward  become 
involved  in  controvert,  his  return  may  be  oaed  in 
evidence.  Bat  where  no  retam  is  required  by  law  to 
be  made,  the  cratMcato  of  the  officer  Ib  not  evidence, 
eiUier  ibr  himself  or  In  behalf  of  other  persons  not 
QHtng  it,  as  an  admission  against  him. 


The  defendant  was  the  equitable  owner  in  paesession 
of  cerlidn  lands,  having  a  valid  agreement  for  the  oon- 
veyance  to  him  of  the  legal  title  on  payment  of  the 
price.  That  price  he  had  in  part  paid,  and  hod  culti- 
vated the  fiinn.  The  re^dae  of  the  purchase-money 
being  about  to  beoome  due,  the  defendant  applied  to 
theplalnUfb'  teelator  for  the  advancement  of  the  sum, 
and  it  vras  thereupon  by  parol  agreed  that  the  defend- 
ant should  procure  the  conveyance  of  the  lands  to  be 
made  to  the  taetator  la  consideration  for  the  advance, 
and  that  the  tcetator  should  make  a  written  contract 
to  reconvey  such  lands  to  the  defendant,  upon  the 
payment  of  the  advance  within  five  years,  with  in- 
terest paysbleannually.  Thendvance  was  made,  and 
the  property  conveyed  to  the  testator,  who  thereupon 
declined  to  give  the  contract  for  reconveyance.  This 
action  was  brought  to  ^ect  the  defendant  f>«m  poeses- 
aion.  Setd,  1st,  that  the  action  oonld  not  be  sus- 
tained ;  2d,  that  the  respondent  could  enforce  in  a 
court  of  equity  a  ftilllllment  of  the  contract  made  with 
plaintiff's  testator  to  reconvey  to  him  on  payment  of 
the  advances ;  3d,  that  such  agreement;  did  not  coote 
within  the  statute  of  ftauds  (2  R.  S.  1S6,  H  6, 10)  since 
there  had  been  a  part  performance;  ith,  that  a  party 
will  not  be  permitted  to  insist  upon  ttie  slatnte  of 
frauds  to  protect  him  in  the  enjoyment  of  advantages 
procured  from  anoUier  in  tUth  of  an  oral  agreement, 
on  which  the  latter  has  acted,  and  in  Mtb  whereof  be 
has  placed  himself  in  a  eltuaUou  In  which  he  most 
suffer  wrong  and  injustice. 


Action  for  damages  for  forcibly  Meeting  plaintiff 
trom  a  house,  etc.  Held,  that  the  Justice  at  the  trial 
erred  In  refusing  to  charge  the  Jury  that  the  defend' 
ant  wa»  Justlfled  In  expelling  the  plaintiff  from  the 
house.  If  they  should  find  the  fitct  Uiat  the  defondant 
was  at  that  time  In  possession  of  such  houne,  and  that 
he  used  no  more  force  than  the  occasion  required, 
after  he  had  first  requested  bUn  to  leave  the  house, 
and  he  bad  refused. 


DIGEST  OF  RECENT  AMERICAN  DECISIONa 

BUPBXMB   OOUBT  OF  MBW  TOBI.* 

1.  fbrmt  Of.— AHtioagh  the  fOrma  of  action  ware  abol- 
ished by  the  Code,  tba  prlnolplea  by  which  the  difltorent 
fbmu  ot  aotlon  were  prevlotuly  governed  still  remain, 
and  Qow,  as  macli  as  rormerlr,  control  In  det«nDlnlng 
the  ri|{htA  of  pnitles,    Eldrldge  v.  Adamt,  M  Barb. 


1.  In  pleadlDB.a  perlylsnowtoitalAUke  lactBoa  wbtch 
he  rellei  to  Bostaln  a  recoTei^ ;  and  if  iMue  tie  taken 
thereon,  he  win  be  entitled  to  }Dsl  mcti  a  Judfcment  as  the 
IftctB  eetabllsbed  will,  by  the  mles  of  :aw.  warrant,  wttb- 
oat  re^rd  to  the  tOrm  or  name  of  hta  action.    Tb, 

3.  ^>r  vmmgfully  taking  and  carrjfinff  auroff  pir^ttrly;  jwiQ' 
meWto.— Bytlie  raleeof  practice  and  pleading  tjefore  the 
Code,  an  action  of  trover  oonld  not  be  laitalned  without 
proof  of  s  detention  or  conversion  of  the  property :  bnl 
us  the  tbmu  of  pleading  do  not  now  control,  tba  court.  In 
on  aoUoo  far  wrongfally  taking  and  oarrrlng  away  and 
converting  property,  mast  examine  the  evidence,  and  U 
the  proof,  or  beta  ftinnd  by  the  Jury,  entitle  the  plaintiff 
to  a  Jadgmeut,  such  Judgment  should  be  given,  even 
though  not  asked  for  by  the  complaint.   Ib. 

FoZbff^.  —  If  a  vendee,  satHeqaently  to  the  execution  of 
a  written  agreement  which  li  declared  void  by  a  statute 
of  another  State  for  being  made  on  Sunday,  demands,  on 
a  week  day,  a  conveyance  of  the  land,  and  receives  the 
same,  promising  to  pay  the  purchase  money,  a  new  and 
valid  contract  arises  between  the  partlea.  which  entitles 
the  vendor  to  maintain  an  action  to  enforce  payment. 
HamiU<m  v.  Gridmi/,  54  Barb. 


f  probable  osase.  In 


1.  JVobObto  oauiB.  — The  qoestlou  ol 
aoUoni  for  false  Imprlaonment,  has  been  settled  as  an 
Important  one,  by  the  common  law,  from  time  Immemo- 
rial. The  absanoe  of  probable  cansewasalways  alleged  In 
the  deolaration,  and  was  a  necessary  allegation.  Ferpor- 
TBB,  J.    Himttii  T.  BvOer  eiaL,M  Barb. 

1.  An  Important  dlstmctlon  Is  reoOKnlsed  In  this  class 
of  oases,  both  In  the  English  courts  and  In  oar  own,  vis. ; 
the  distinction  lietween  an  arrest  made  by,  or  at  tba  In- 
stance of,  a  private  person,  and  one  made  by  maglstratea 
or  other  police  or  public  offlceis,  where  the  defense  pleaded 
la  probable  came  for  the  arrest.    Ib. 

S.  In  on  aotlon  for  false  Imprlaonment,  Uie  qneaUoii 
whetlier  the  defendant  had  probable  canse  for  the  arrest, 
upon  nndlspaledfiuts.lsaqDeBtloa  for  the  oonrt;  not  for 
tbejnry.  If  the  tacts  ore  In  oonUcl,  the  Jury  moat  And 
the  facta,  and  wben  found.  It  Is  a  question  of  law  Whether 
they  amount  to  pro)>able  causa.    Ib. 

4.  When  probable  canse  for  on  arrest  Is  shown,  whether 
It  appear  from  eitrlnale  circumstances,  or  Itom  the  con- 
duct, falsehoods  or  contradictions  of  the  party  aneated, 
the  otHcer,  acting  withont  malice  or  I>ad  motive,  will  be 
protected,  if  acting  In  the  line  ot  his  duty.    Ib. 


There  can  be  no  dufctenca  In  the  powers  of  the  same 
character  ot  offlcers,  whetber  performing  their  dDtlce  un- 
der the  general  or  the  State  governments.  The  common 
law  prevails  In  both.   Haaley  v.  Butler  et  aL,  U  Barb, 


1.  J)iw«r(/rvmJaftiiw/Drb(i(Apar«e».  — A  person  stand- 
ing In  the  position  of  agent  of  both  parties,  cannot  exe- 
cnte  a  mortgage  as  tbe  attorney  of  one,  for  the  benefit  o( 
the  other.    Omimiood  v.  firing  elal.,6i  Barb. 

S.  ValidUti  qf  offoift  anUmct.— A  contract  mode  by  an 
Individual  as  the  agent  of  both  parties  Is  not  void,  but 
only  voidable,  at  the  election  of  tbe  principal,  if  ha  come 
into  coart  within  a  leasonable  time.   lb. 

S.  It  is  not  neoessoiT  for  a  party  seeking  to  avoid  such  a 
contract  to  show  tbat  any  Improper  advantage  has  been 
gained  over  him.  ltlsathlaoptlontorepudlate,orafllrm. 
theoontntct,irTespeotlTaofany  proof  ofaotual  frand.  lb. 

4.  Bat  unless  application  l>e  made,  within  a  reasonable 
time,  to  set  It  aalde,  a  valid  title  will  pass.  If  It  be  upheld 
bramfllcieDt  consideration  and  the  proper  forms  havo 
been  otMcrved.    76. 

t>.  Itapptleatlon  to  sot  aalde  ■nchacontTactbenotmade 
within  a  reasonable  time,  tbe  delay  will  be  considered  a 
waiver.    Ib, 


THE  ALBAKY  LAW  JOUEISTAL. 


ir..-PTOl 


t  M«r«hn1«  appointed 


noder  theactot  ConKrewof  Mu(ihS,188S,uid  thatrdep- 
alles,  MS  lUcb  ollloen  sa  by  law  ponen  the  power  to 
ftrieat  on  lodlTldiul  where  Umto  la  probable  oanae  tor  be- 
llevlDg  tlMt  tk«  IB  «  d«M[t«r.  Baicl^  r.  Butlar  tl  ei.,  61 
Baib. 

3.  JVddmiirthecanM,  «(&— AproToatmarsbBl  laa  pobllci 
olBoer;  hla  dntlea  ooncem  tba  public,  and  are  coDoecled 
wltb  UteadmlQlatraUonaudezeoatlonof  JaiUoe;Midtila 
ollloe  bean  the  aame  relation,  imome  reapeots,  to  the  mll- 
itai7  ooarta,  that  aborillk,  manhala,  conHtablea  and  polloe 
oflloen  do  to  the  olTil  conrla.  Hla  asta,  performed  by  aa- 
thorltr  of  law,  are  dons  by  "  doe  prooea  of  law,"  within 
the  meaolns  ot  the  Bth  article  ol  the  amendments  to  the 
Onutltntlon  of  the  United  State*.    lb. 

S.  In  trylns  the  legality  of  aala  done  by  provoat  mar- 
shall  and  their  depntlea.  In  the  eierolae  of  their  doty, 
great  latitude  shonld  be  allowed ;  a  pnbllo  do^  being  Im- 
posed apon  them,  fbr  pnblla  purposes,  and  they  being 
pnnlahable  for  Deglectof  dnty.  If  tbey  lUl  to  act.  In  a  ease 
wbere  there  la  anfllolent  or  probable  oanae  for  acting.  It. 


1-  JUffhtaqf  different  eompanieM^iubetaeentAgiiualvea;  prior' 
ilV  f^  looottoii —  Where  two  separate  railroad  companies 
have  tbe  right,  nnder  their  respectlTe  oharteis,  and  by  the 
permission  of  a  olty  oorporatton,  to  lay  their  tracks  In  and 
throngh  a  partlcolar  street,  nil  til  oneoftbem  hasaetnally 
oommenoed  taking  a  qualified  possession  of  the  center  or 
middle  of  the  street,  by  locating  and  conatruetlng  iU  track 
thereon,  either  has  the  right  to  lay  down  IIS  ralla  there,  to 
the  exclusion  of  the  other  from  that  partlcnlar  location. 
WatBTtmni el(U.v.  TAc  Dru  Doel^  JDiM  Avadwav  and  Bal- 
Imv  Sallrvad  Cbiapany,  M  Barb. 

2.  But  the  company  which  flnt  actually  takes  a  qnallfled 
poBsessioD  of  the  center  or  middle  of  the  street  by  locating 
and  Donatmctlng  lis  track  therein  for  a  part  of  the  dis- 
tance, acquires  the  rlgbt  to  complete  the  construction  of, 
and  to  operate,  its  road  through  sncb  street,  to  the  ezoln- 
slon  of  the  rightof  the  other  company  to  Intsrlbre,  In  any 
way ,  with  the  constmetlon  and  opet»tlon  of  the  Dnt  men- 
tioned company's  road  a>  (ftiu  t<iea(«(t.   lb. 


I.  H'Aim'MniuripleadiiJudinimU;  — Where,  Inan  action 
for  taking  and  selling  on  execution  property  claimed  to 
be  exempt,  the  real  defenae  la  new  matter,  viz. :  a  Jaatltton- 
tlon  for  taking  Itae  property  noderajndgmentand  eiecn- 
tlon,  If  thedelisndantla  an  oSlcer  and  relies  entirely  upon 
the  execution  as  a  defense,  and  nothing  beyond  It,  It  Is 
anfflclent  br  him  merely  to  set  forth  the  Oust;  but  If  he 
deelree  to  go  Ihrther,  or  It  beoomea  necessary  to  Inquire 
Into  the  consideration  of  the  Jadgment,  he  must  plead 
auch  ]udgnisnt,andBelltforthlnhls answer.  AndbaTlng 
averred  the  existence  of  a  Judgment,  he  will  be  at  liberty 
to  prove  It,  and  then  to  show  lis  consideration,  without 
having  averred  it,  if  material  lo  answer  any  Ihot  proved 
by  the  plalntlir.    Dmnit  v.  SaeO.  54  Barb. 

t.  If,  In  sncb  an  action,  the  defendant  doeanot  sat  up  the 
Judgment  In  his  answer  as  a  defense,  nor  allege  It  to  have 
been  reoovered  for  the  pnrchase  prloe  of  exempt  properly, 
he  cannot  be  allowed  to  Show  Its  consideratloD,  as  a  de- 
fense to  the  plaintiff's  claim  of  exemption  ttom  levy  and 
sale,  on  eiecntlon,  of  the  property  In  suit.   lb. 

a.  When  an  oflleer  seea  lit  to  go  beyond  the  power  of 
Abe  proceas,  or,  for  any  other  reason,  when  aued,  it  becomes 
necessary  for  bim  to  prove  a  Judgment,  he  no  more  than 
any  other  party,  can  do  so  without  having  alleged  Its  ex- 
istence. In  his  answer,   lb. 


iJj>oiMr*.—Tlie  Incidental  powen 

by  Surrogates'  Conrls  prerloua  to  the  Revised  Statutes, 

and  taken  away  by  thoaa  atatnlea  <Fan  S,  chap.  %  uue  1, 


act  of  the  I^egtslature  ot  isn 
)Tl).repeallng  thatseotlODof  the 
r.  FAolaha-  K  uI.,  .Sen.,  M 


— AltboDgb  a  surrogate,  after 
been  represented  at  a  hearing  be- 
deeree  liBS  been  given,  haa 
reveralng  aaob  sentence  or  decree 
sned  as  to  the  law.  or  decided  er- 
1,  he  may  open  such  decree  for  the 
ay  mistake  therein,  the  nanlt  of 

\  flnal  decree  made  by  him  npon 
tors'  aoooouta.  for  the  purpose  of 
or  overalgtat  In  making  op  auch 


1 1),  were  restored  by 
(taws  of  18ST,  chap.  400, 
Bevlaed  Blatutea. 
Barb. 

>.  AM«r  to  optn 
parllea  In  Interest  have 
Ibre  him,  and  flnal  i 
no  power  of  opening  or 
on  the  ground  that  he 
roneonslynpon  tbelaot 
ptirpoee  of  oorreotlng  a 
■ocldent.   lb. 

S.  Thus  be  may  open 
tlie  settlement  of  eiecn 
correcting  on 
accounts.    lb. 


1.  I^aiQWCaMiv.— The  plalntur,  harlnglnblspcaaea- 
Blon  a  wagon  which  he  bad  hired  fDrayeort^om  J.,  letlt 
to  the  defendant.  ItwaausedbyH-andwaabroaghtback 
and  received  by  the  plaintiff.  The  wagon  being  l^jored, 
the  plaintiff  sent  It  to  a  shop  for  repair.  H,  afterward  told 
him  toget  thewagonfUed.andhewonldpay  forlt.  Sub- 
sequently H,  and  the  defendant  look  the  wagon  to  another 
shop,  had  It  repaired,  and  retnmed  It  to  the  plaintiff,  be- 
fore suit  brought,  and  It  remained  In  his  poaseaalon.  ffafd, 
that  the  bailment  of  the  wagon  oontlnned  antll  It  was 
repaired  and  returned ;  and  there  being  an  Implied  lleenae 
from  the  plaintiff  to  H.  and  the  defendant  to  have  the 
wagon  repaired,  the  remoralot  It  from  one  shop  to  another, 
for  that  purpose,  was  not  an  unlawful  UMna  of  tbe  prop- 
erty.   BtdrteiQt  V.  AOamt.  M  Barb. 

3,  Omtwrrim.  — ffeIil,alB,  that,  as  the  defendant  dM  not 
Interfere  wltb  tbe  plaintiff's  dominion  over  tbe  wagon, 
but  reoognlied  and  acknowledged  his  title  throughout, 
and  the  wagon  was  not  taken  or  detained  wltb  the  Intent 
to  convert  It  to  tbe  defendant's  use,  or  the  use  of  any  one 
else,  be  assuming  no  ownership  over  It,  and  It  was  not 
Injured  while  In  his  possession,  —  there  was  no  amver^on; 
the  defendant  being  guilty  of  a  mere  asportation.   lb. 

a.  Domivcs.  — ^eI<I.Ar<her,that,evenlfltwereoonceded 
that  the  defendant  was  guilty  of  a  technical  treapaas,  the 
plaintiff  was  not  entitled  to  recover  the  full  value  of  the 
wagon,  he  having  but  a  special  property  In  It  under  a  bail- 
ment for  a  year.  That  there  being  not  only  no  conversion, 
but  a  return  of  the  property  before  aul t  broogbt,  tbe  plaint- 
iff, afler  refoalng  then  to  accept  It,  was  entitled  to  recover 
only  the  value  of  hla  special  property;  which  the  court,  In 
the  absence  of  the  value  of  snch  special  property,  ooold 
not  assume  to  be  over  six  cents,   lb. 


Where  the  plaintiff  oounled  upon  an  agreement  for  the 
sale  and  pnrohose  of  land,  as  being  In  writing,  but  waa 
allowed  on  tbe  trial,  without  obligation,  to  prove  a  snbae- 
qnent  conveyance  of  the  premises,  and  a  parol  promise  to 
pay  the  prloe:  Aeld,  that  the  variance  might  be  disre- 
garded, under  tbe  provtalona  of  the  Uode.  HamOioa  v. 
Oridlei/,  H  Barb, 


I.  J^rpivnafuv.— Two  written  Instruments,  executed  by 
the  same  person,  at  the  aame  time,  mar,  notwithstanding 
their  repugnancy  In  certain  particulars,  or  In  certain 
lespecla,  oonstltule  a  will,  or  Vte  will  of  such  person,  and 
legally  and  properly  be  admitted  to  probate  as  ■nch,  JM- 
(er  (jT  fA«  probate  <iflltewaiqf  Ama  Xaria  Airman.  61  Barb. 

S.  Tbe  point  or  question  of  repugnancy  orlnconalstency 
In  the  provisions  of  the  two  Instruments  may  be  a  sub- 
ject or  qneetlon  for  ooUBlderatlon  after  the  probate  of  the 
will,  when  tbe  two  InBtramenta  oome  to  bo  carried  into 
effect,  or  claimed  or  acted  nnder,  as  a  will,  but  does  not 
arise,  and  cannot  properly  be  oonaldered,  In  the  probata 
proceedings.  /(. 


THE  ALBANT  LAW  JOUENAL. 


I.  JbccuHofL— Wlieroone  of  the  attestlDg 
Till  tMtlQed  Uukt  tha  teBtatrli  told  her.  In  It 
and  when  tbe  aaroe'  wa»  executed,  betore  > 
the  paper  or  papen  conitltnUog  the  saiae  was  or  were  her 
will;  and  the  other  wltneag  swore  that  atthoogh  the  tes- 
tatrix did  not  saTi  while  she  was  In  the  room  where  and 
when  the  papers  were  ezecoted,  that  they  were  her  will, 
yet  that  when  the  testatrix  come  to  tbe  kitchen  to  caliber 
•■  a  wltneas,  she  told  her  that  she  wanted  her  to  witness 
tuTWill:  J9<«f,thBtthlsevldenae,togeUi«wlthpTOOfthat 
tbe  tastatrix  signed  the  Instnunenls  in  Uie  presence  of  the 
two  wltnesaea,  and  that  they  signed  their  namea  as  wil- 
neases  In  her  pressnoe  and  in  the  pressnce  of  eaoh  other. 
was  safllclent  to  abow  that  tbsy  were  exeonled  and  attest- 
ed in  ttie  manner  leqnlred  by  the  ststote.   lb, 

4.  I1aMam«i(ariiei9>((eAltf.~WbatiBsalIlcient  proof  of  tbe 
tcalameDt&ry  capacity  of  a  testator  at  the  time  the  will 
was  execnted  and  attested.  lb. 

i.  The  words  "  mind  and  memotv,"  as  used  in  onr  atatate 
TelatlDBto  Willi  of  personal  property,  and  as  used  at  com- 
mon law,  are  and  were  oonvertible  terms.  lb, 

9.  Tbe  qacHtlon  In  respect  to  tsatamenlary  capacity.  In 
the  abstract  Is,  had  the  testator,  at  the  time,  etc.,  a  mind, 
or  mlhd  and  memory,  siifflclently  soand  to  make  a  will ; 
that  is,  to  do  the  thing  or  act  anthorlzed  by  the  statatas ; 
but  practically.  In  most  cases,  tbe  question  Is,  had  the 
testator,  at  the  time,  etc,  a  mind,  or  a  mind  and  memory 
•nOlclently  sound  to  make  Oie  will  in  question.  lb. 

T.  The  only  legal  test  of  Insanity  Is  delusion.  Insane 
delnslon  oonsists  in  a  belief  of  fiuts  which  no  rational 
person  would  belleTe.  A  peraon  maybe  partially  Insane; 
that  Is,  be  may  have  an  Insane  belief  or  delusion  as  to  one 
or  more  subjeets,  and  not  as  to  others. 

5.  Moral  Insanity  la  a  disorder  of  tlie  IMUngB  and  pro- 
pensities, and  may  ormaynot  Impslrthelnlelleot.  Legal 
Insanity  isadlsorderoftbe  intellect.  lb. 

D.  Moral  Insanity,  not  proceeding  Ihim  or  accompanied 
by  Insane  delusion,  the  legal  test  of  insanity  IsinsafOclent 
to  set  aside  a  will.  lb. 

10.  Where  It  appeared  from  the  evidence  that  at  the 
time  a  will  was  executed  the  testatrix  despised,  distrusted 
and  hated  her  hnsband,  and  probably  (Cared  blm,  and  It 
was  a  fall  Inrarence  from  the  evidenoe  that  tbese  feelings 
toward  her  husband  caused  her  to  execate  the  will  In 
qneatlon,  and  there  was  no  donht  that  she  intended 
thereby  to  prevent  him  from  getting  any  more  of  her 
estate  than  was  given  to  him  hy  such  will:  ffeld,  that,  in 
testing  the  testamentary  capacity  of  the  testatrix,  the 
question  was  not  whether  these  feelings  toward  her  hns- 
Imnd,  at  the  time,  etc.,  were  unreasonable,  eioesslve  or 
QnJtutlOable  merely,  or  even  whether  they  amounted  to 
or  showed  moral  Insanity  as  to  her  hnsband,  but  was 
whether  these  feelings  were  Insane  —  whether  t!he  con- 
tempt, distrust,  hatred  and  fSar  which  sbe  had  of  and  fbr 
him  at  tbe  time  was  tnsana  contempt,  intone  distrust, 
fasme  hatred,  ftar,  or  In  other  words,  the  contempt,  tbe 
distrust,  the  hatred,  the  f^ar  of  an  Insane  wlia  toward  her 
husband.  lb. 

II.  And  the  preliminary  proolt  showing  tbatOie  teelA- 
trlx,  at  the  tline  when,  etc.,  was  competent  or  bad  testa- 
mentary capacity  to  execute  the  will;  and  that  her 
tbellogs  toward  her  husband  caused  her  to  execute  the 
Instrument  as  and  fOr  her  will.  Beld,  fltrOter,  that  It  was 
tor  the  contestants  satlslhctorlly  to  show  that  these  fiwl- 
InOS  toward  her  husband  came  from,  or  originated  In,  or 
at  least  were  accompanied  by,  delusion  aatoherhhsband, 
bis  cliaTBCter,  coodnot,  motives  or  condition. 

It.  And  the  prooA  notshowlng  that  the  testratrtx'a  con- 
tempt  lor  her  hnsband,  ber  dlstruxt.,  (bar  and  hatred  of 
him.  when  she  executed  thewlll,  came  from,  or  originated 
tn.or  were  aooompanled  by,  delusion  cu  to  lier  hutband, 
his  character,  conduct,  motives  or  condition ;  It  was  field, 
that  tha  teatatrli,  at  the  time  sbeexeeated  the  will,  must 
be  deemed  to  hare  had  teatamentary  capacity,  and  was 
lo  execute  the  Instrument  as  her  will. 


Where  a  testatrix,  at  the  time  she  tore 
up  and  destroyed  a  will  previously  executed  by  her,  was, 
though  not  permanently  Insane,  In  acondltton  and  labor- 
ing nnderan  excitement  which,  under  the  circumstances. 
Incapacitated  her  perfbrmlng  or  having  a  reasoDkble  or 
Intelligent  Intention  of  revocation:  Stld,  tbatsncb  act 
was  not  to  be  regarded  as  a  revocation  of  tbe  will.   lb. 


Sulf  qf  emilni^loa.  —The  general  rule  is  that  two  or 
more  written  Instruments,  executed  at  the  same  time, 
relating  to  the  same  subject  matter,  by  tlie  same  party,  or 
between  the  same  parties,  shall  be  oonstrued  together,  and 
viewed  as  one  Instrument.  Matter  tf  iht  probate  <ifOte  wlU 
of  Anna  Marta  Ftrman,  61  Barb. 


DIGEST  OF  RECENT  ENGLISH  DECISIONa 
(OxiNnuetl  Amo  Ual  veek.) 

[Q.  B.  refers  to  the  Queen's  Bench,  C.  P.  to  tbe  Common 
Pleas,  Si.  to  the  Exchequer,  and  L.  J.  R.  to  the  Law  Jour- 
nal Beports.] 


\.Fiirt(enStoitule<^Ltmilalixmi:lexfari.attoraeaandi:itml, 
eotiM,  irfimjintooenrfnj;.  — Wherea  (breign  Statute  of  Lim- 
itations requires  proceedings  to  be  taken  witbin  a  shorter 
period  than  that  prescribed  by  the  English  statute,  but 
like  the  English  statute  does  not  ofT^ct  canses  of  action, 
but  only  the  remedy  In  respect  of  them,  a  foreign  Judg- 
ment declaring  that  a  claim  is  barred  by  the  local  Btatate 
ot  Ltmltatlons  Is  no  bar  to  an  action  here  tbr  tliat  same 
claim  within  tbe  period  prescribed  by  tbe  English  taw. 
Ham*  V.  Qabm,  Q.  B.  38;  L.  J.  B.  881. 

S.  Two  attorneys  in  partnership  havlngbeen  retained  to 
defend  an  action.  It  was  decided  In  bvor  of  defendant; 
upon  which  plolutm  appealed.  While  the  appeal  was 
pending,  the  partnership  was  dissolved,  and  the  proceed- 
ings were  oontlnued  by  one  of  tbe  partners  separately : 
Held,  that  the  partners  were  not  entitled  to  sua  lor  their 
costs  till  the  appeal  was  decided,  so  that  the  Statute  of 
Umltatlons  did  not  until  then  begin  to"  run  as  against 
their  claim.   lb. 


1,  BaHtaiii  eompanti:  mml  of  vroper  tneofw  for  aUgJObig 
from  irolne.— Tha  plalutHHi  were  passengers  In  an  excur- 
sion train  of  the  defendants.  On  arrlTing  at  tbe  station 
tor  which  they  were  bound,  the  train  being  longer  than 
the  platform,  some  carriages.  In  one  of  which  the  plain  tlSh 
were  riding,  stopped  at  a  point  beyond  tbe  plattbrm.  It 
was  then  daylight.  The  carriage  In  which  the  plalntlRh 
were  was  constructed  In  the  ordinary  way,  witb  an  iron 
step  abont  three  tSet  from  the  ground,  and  a  IbotlKtard 
Immediately  under  and  on  ea^h  side  of  the  step,  extend- 
ing along  the  carrlBga,  The  plalntm  were  told  neither  to 
get  oat  nor  to  remain  In  the  carriage.  The  male  plalntltT 
looked  out  of  tbe  window,  but  no  servant  of  the  company 
was  at  hand.  Several  other  passengers  got  out  of  the  car- 
riages on  each  side,  and  after  waiting  a  (ew  moments  he 
alighted.  His  wife  then  taking  both  bis  hands  Jumped  as 
earefuUy  as  she  could  front  the  Iron  step  to  the  ground,  and 
In  so  doing  snstalned  the  Injury  for  which  the  action  waa 
brought.  No  oBbr  was  made  to  hack  the  train  so  as  to 
bring  the  carriage  to  tbe  plattomi,but  no  request  was  errr 
madeto  the  company's  servants  to  doBO.  It  was  not  ahowu 
that  the  length  of  the  platform  at  the  station  waa  inade- 
quate to  the  ordinary  traffic  of  the  place :  —  ?.  Id  (per  Bt/lei, 
J.,  Uelior,  J.,  MorUofnte  SntUA,  J.  and  Hatmen.J.,-  dlsentl- 
ente  Ktating,  JX  alOrmlng  the  decision  of  tbe  Court  of 
Exchequer,  that  the  accident  arose  from  the  acta  of  the 
plain  Ufa,  and  that  there  was  no  evidence  of  negligence  on 
thedefendants' parttogoto  thejury.  f^y.The Inndan, 
BrighUm  and  £bulA  Ooa»  BaOwt^  Oo.  distinguished.  Btner 
V.  TlieOreat  WttUmBaU.  0>.  (Ex.  Cb.)  £x.«;  IkJ.R.07. 


THE  ALBANY  LAW  JOUBNAL. 


1.  I'latallff'i  nagUgena  comributino  fe  ir^arv-'  rolItMVjNW- 
lenger.  —  Ia  an  actlOD  against  a  ralliray  compan]'  (or  an 
InJiUT  occaaloned  by  the  netUgence  o(  tbegnard  ot  a  train, 
the  evldencewaatbatpl&lnticr  In  Betting  lalo  tbe  railway 
carriage  put  his  hand  on  tbe  tiloge  Bide  of  the  door  ot  the 
carriage,  which  was  standing  opetf,  and  b«iore  he  bad 
quite  got  in  and  taken  hliioit.  the  guard  came  and,  wlth- 

and  ao  J  am  mad  It  between  the  door  and  the  doorpoat.  It 
appeared  From  plaintiff's  evidence  at  the  trial  that  there 
was  no  handle  to  get  Into  the  carriage  by,  or  at  least  none 
which  ooald  be  seen.  It  being  dark  at  the  time:— ^eld. 
afllrming  the  dectston  or  the  Oonrt  below,  that  there  was 
OTldenae  of  negligence  on  the  part  of  the  defendants,  and 
that  there  waa  not  aneh  etear  evidence  of  contributory 
negligence  on  the  part  of  plaintiff  tbat  the  Judge  at  the 
trial  ought  to  have  withdrawn  the  caae  from  the  Jury. 
Ardhom  V.  rV  London,  BngtUoaand  South  Ooa*  SaO.  Ot. 
{Ei.  Ch.),C.P.38j  UJ.R.SU. 

i.  Raaieai/  wnQHntr.'  it^uri/  la  panengrr  tvAUs  looMng  at 
Mnw-MU.—Tbe  plaintiff  went  to  theetallonof  the  defend- 
ants, a  railway  company,  Intending  to  travel  by  their  line 
to  U.  A  train  had  started  previously,  and,  upon  IniiDlt- 
Ing  of  a  porter  When  the  next  train  for  O.  would  start,  the 
plaintiff  was  directed  to  go  to  a  time-bill  which  was  hang- 
ing outside  of  the  door  of  the  booking  office,  and  nnder  a 
covering  or  portico.  While  standing  looking  at  the  time- 
bill,  be  received  an  Injury  from  a  plank  and  a  roll  of  ilnc 
which  fell  through  the  covering,  and  upon  looking  up  he 
saw  the  legs  of  a  man  protmdlng  through  tbe  covering : 
Held,  that,  there  being  nothing  to  show  that  the  defaod- 
■11  la  knew  tbat  the  covering  was  Insecure,  or  tbat  tbe  man 
vho  waa  upon  Itwas  employed  by  them,  there  was  no  evi- 
dence of  negligence  to  go  to  the  Jury,  and  that  the  plaintiff 
iniut  be  nonsnlUxL  We(fttre  v.  7Ae  London  and  Srighion 
SaO.  Oi.,  4.  B.  88;  L.  J.  B.  21L 


Bi/c^f*jve:  Icahrt  of  holder  :Te<uimablt  time /Or  prrMentmeni, 
—  Philntlff  received  on  the  nth  of  May  a  cheque  drawn  by 
defendant's  agent  for  the  amoant  of  a  debt  owing  to  hlro 
by  defendant,  bat  did  not  present  It  to  the  bankers  for 
payment  till  the  Sth  of  June,  when  It  was  dishonored,  the 
agent  having  In  the  mean  time  absconded.  On  tbe  evi- 
dence as  to  the  state  of  the  agent's  banking  account  dur- 
ing tbe  interval,  a  Judge  sitting  without  ajnry  found  as  a 
Aict,  that,  it  the  Dtaeque  bad  been  presented  before  the  4lh 
of  June,  there  was  a  reasonable  chance  that  Itwoald  have 
been  honored:— .Hffid,  that  on  this  flnding  the  defendant 
waa  entitled  to  treat  the  giving  of  tbe  cheque  aa  a  pay- 
ment, his  position  having  been  altered  for  the  worse  by 
the  unreasonable  delay  of  tbe  bolder,  and  his  chance  hav- 
ing also  been  lost  of  applying  to  hisagent  before  tbe  latter 
abwonded.    Hopkint  t.  Wart,  Ex.  18 ;  I,.  J.  R.  147. 


|farvan4i  q^nwrcAunlaUf  qvaiUy  i  defe> 
Sonipte.  —  Where  tbe  contract  Is  tor  merohontabte  goods, 
and  the  sale  la  by  seller's  sample,  which  reprecenis  to  the 
buyer  a  merchaotabie  article,  and  discloses  no  detect,  and 
tbe  goods  are  accepted  as  according  with  the  same,— there 
Is  still  an  implied  warranty  of  their  being  mercbanlable. 
In  reapeot  of  all  such  matters  as  cannot  be  Judged  ot  by 
tbe  sample,  Jnst  as  there  would  be  if  bulk  had  been  in- 
apected,  and  defSola  could  not  thereby  be  aaoertalned. 
Uodvt.  SrcvMn(£i.Ch.),Ez.SS;  L.  J.  B.  13. 

J^A(  to  tv^iport  altera  land  fupporMtf  bg  water  eonlafned  in 
ipongy  toll:  righit  1^  otonert  i^  adjacent  landi  derived  front 
common  grtmtor.  —The  owner  Of  a  piece  of  land  ot  a  wet 
and  spongy  charaoter.  In  the  ne^bborhood  of  a  town, 
conveyed  a  portion  ol  It  to  plaintiff,  with  a  stipulation 
that  bnlldlDga  of  a  certain  aggregate  value  shoold  be 
erected  upon  It.  Hesnbseiinently  conveyed  the  remainder 
of  the  land  to  persons  from  whom  It  came  to  chnrch  trus- 
tees, who  employed  defendant  to  bnltd  achnrcbon  It.  To 


obtain  a  Una  Ibundatlon  lOr  tbe  ehnreh,  defendant  waa 
obliged  to  excavate  to  a  considerable  depth,  the  eObot  of 
which,  from  the  apongy  nature  of  th^  aoU.  was  to  drain 
off  not  only  the  Water  In  the  land  on  Which  he  was  exca- 
vating, bat  that  In  plaintiff's  land,  and  to  cause  plalntllTa 
land  and  certain  cottage*,  which  he  had  built  on  it  with- 
out draining  it,  to  subalde  and  crack.  His  land  would 
have  subsided  even  If  It  bad  not  been  weighted  with  cot- 
tages. Defendant  was  gnllty  of  no  negligence  or  unsklll- 
l\ilaen:  —  Held,  that  defendant  waa  not  prevented  from 
draining  the  land  by  any  general  principle  of  law,  nor  by 
any  oovenant  in  tbe  plaintiff's  favor,  on  the  part  of  the 
common  grantor  of  (he  lands,  to  be  Implied  from  Uie  doc- 
trine that  a  man  cannot  derogate  from  bla  own  grant, 
AvplnoeUv.  £(MlMiM«i(Ex.Ch.),  Gz.Bij  L  J.  K.  UMl 


I'roperti;  In  fetegraphia  menage:  privUn  qf  conlrael:  tta- 
UI%  for  mielake  in  neHive-— Plaintiff,  having  a  cargo  of 
Ice  on  board  a  ablp  at  Orlmsby,  telegraphed  to  R  A  H.,  at 
Hull,  asking  them  to  moke  an  offer  for  It,  and  reqneet- 
Ing  them  to  aend  an  answer  by  telegraph.  B.  &  H. 
sent  to  the  office  of  defendanlo,  a  telegraph  company, 
a  message  fbr  transmission  to  plainllO;  by  which  they 
oObred  to  take  the  caiso  &t  >8'-  P^  lo"-  ID  tbe  read- 
ing off  the  message  at  defendants'  oDIce,  In  London, 
a  mistake  waa  mode  In  the  flguree,  and  the  telegram 
sent  to  plaintiff  represented  the  oflbr  as  being  Z7>.  in- 
stead of  231.  par  ton.  Plaintiff  thereupon,  In  acceptance 
of  the  supposed  offer,  ordered  the  ship  to  proceed  to  Hull ; 
she  arrived  there,  bat  R,  *  H,  refused  to  receive  the  cargo, 
except  at  tSt.  per  ton.  Plaintiff  brought  an  action  against 
defendants  to  recover  damages  In  respeet  ot  the  injury 
which  he  had  sustained  by  reason  of  the  mistake :  Betd, 
that  defendants  were  not  liable,  the  obligation  upon  them 
to  nae  due  care  and  sklU  In  tbe  transmission  of  the  mes- 
sage arising  out  otooDtract,  and  there  being  no  contract 
between  them  and  the  plaintiff.  Plauford  v.  The  VttUed 
mnadsm  TOearaiih  Oa,  (£<n>),  Q,  B.  8S;  L.  J.  B.  3U. 


Of  floB  </  viatier:  IfoMIUv  of  otcaer  nf  land  for 
wronafvi  ad  qf  ttranger*.— la  an  action  for  obstmctli^  the 
flow  of  water  from  a  stream  to  oertaln  works  of  plaintiff, 
the  evidence  showed  only  that  defendanla  were  owners 
of  tbe  soil  of  the  stream,  and  that  tbe  obatrnctlon  bad 
been  placed  there  In  order  to  nse  the  water  for  certain 
works  before  it  came  toplalntlfi^a  works,  but  without  tbe 
sanction  of  def^ndanta  and  by  persona  who  were  strangers 
to  detendanta,  and  between  whom  and  defendants  there 
was  no  nmaectlon  by  title  or  otherwise.  Defendants  de- 
rived no  advantage  from  tbe  continuance  ot  the  obstruc- 
tion, and  oO^red  to  allow  plaintiff  to  enter  and  remove  It, 
but  they  declined  to  do  ao  themselves :  Held,  that  there 
waa  no  evidence  ot  a  wrongfal  continuance  of  the  ob- 
BtruatloD  by  defendants,  and  that  under  these  elronm- 
stances  plaintiff  was  rightly  nonsuited.  Sttbi/  t,  Th« 
Ifanc/teUrr,  Sluifftetd  and  Une^ntlUre  Baa.  Cb.,  U,  P.  38;  I.. 
J.R.I6S:  see  J^ 


OomtncUan  qf,ia  la  e^uOabte  etiale  to  /eg  nOfeU  to  defea»- 
once.- Teelatordevlsed  abonaeto  tmsteeaon  trust  to  ap- 
ply tbe  rents  fbr  the  advancement  and  benefit  of  bla 
granddangbter  M.  nntll  she  aboald  attain  the  age  ot 
twenty-one,  but  In  case  she  should  die  under  that  age, 
then  he  devised  tbe  said  house  to  bis  daaghtere  E.  and  C. 
their  heirs  and  assigns,  as  tenants  in  common.  He  after- 
ward appointed  two  other  of  his  dangbters  executrixes, 
and  his  son  executor  of  his  will,  to  whom  he  bequeathed 
atl  the  residue  of  his  real  and  personal  estate,  not  speclll- 
callybequeathed,  as  tenants  la  common:  Held,  tbat  testa- 
tor's granddangbter  M.  took,  nnder  the  above  devise,  an 
equitable  eetaie  In  fM  In  the  said  house.  snhJeot  to  dB- 
ase she  should  die  under  twenty-oae  yean 
age.    Chijitonv.  Davit,  C.  P.  SS;  L.  J.  B.1W. 


THE  ALBAUY  LAW  JOUBNAL. 


8S 


j^  All  oammonloaUoiui  InUnded  tat  pnblloatlom  In 
t&e  Law  Joitbital  should  be  addreHsed  ';BdliMr  Lav 
Journal,  Albauy,  N.  Y.:"  afld  the  name  ot  tbe  wrttar 
ahould  be  given,  tboagh  not  necegaarllj'  lOr  pabUoatioo. 

Conunanloatlona  on  biulDe«a  eubjects  ahoold  be  ad- 
diwsed  "  Wbbd,  Fabsohb  A  Co.,  Albany,  N.  Y." 


The  AllHiiy  law  Jotmial 


Albant,  Fsbruast  S,  1870. 


HOW  SOME  MEN  HAVE  OOT  ON  AT  THE  BAB. 
I. 

It  wasa&moiiH  Baying  of  Lord  Eldon's  that  "some 
barristera  saooeeded  by  great  talents,  aoine  by  bigh 
connectioas,  some  by  miracle,  bat  the  great  majority 
by  commendug  without  a  Bhllling."  lAt«  In  lilb  he 
wrote,  "  I  have  now  a  letter  fn  whioh  Lord  T&nrlow 
promiaad  me  a  oommlBaiouanhip  of  bankruptcy, 
when  It  would-  have  been  moat  Tsloable  to  me,  in. 
point  of  Income ;  he  never  eava  It  me,  and  he  always 
Raid  It  was  a  Ikvoc  to  me  to  withhold  It — what  ho 
meant  was,  that  he  had  leanit  (a  dear  tmth)  that  I 
was  by  nature  very  Indolent,  and  It  woa  only  want 
that  ooold  make  me  induBtrioua." 

To  a  ward  of  bis  oonrt  he  gave  the  tbllowlng  advioe : 

"YoD  will  shortly  baoome  entlUcd  to  a  uaall  propertr, 
which  will  provg  to  you  either  a  bisaatng  or  s  oune,  ao- 
ooTdlng  a<  yon  u)«  It.  It  wea  perhapa  fortunate  for  me 
that  I  waa  not  Bltaated  In  my  early  lite  as  you  are  now.  I 
bad  not,  Itke  you,  a  smmll  fortune  to  look  to,  1  had  nothlu^ 
to  depend  apon  but  my  own  OEertions,  and,  so  &r  from 
oonalderlng  thli  a  mlatortaue,  I  new  ealeem  It  a  blewlng, 
for  U  I  had  posMnad  the  nme  meuiB  wbloh  you  will  en- 
joy, I  Bhodld,  IQ  all  probability,  not  be  where  I  now  am. 
I  would,  therefore,  cantton  yon  not  to  let  this  little  prop- 
erty turn  your  mind  from  more  Important  Battfecta,  but 
rather  let  It  ittmulate  70D  to  onlUvale  yonr  ablUtlee,  and 
b>  advaniw  youraelf  In  society." 

Thnrlow  evidently  held  notions  of  like  oharaoter,  tat 
he  said ;  "  Spend  yonr  own  fortune,  marry,  and  spend 
your  wife's,  and  then  yoa  will  have  aome  chsnoe  of 
•ucoeeding  in  the  law." 

Eldon  took  early  precaotion  against  a  lack  of  tlie 
"stimulant  of  necessity,"  for  at  twenty-one  he  fell- 
In  love  with  the  pretty  Besaie  Snrtees,  and  a  runaway 
marriage  resulted.  The  romantlo  oonple  were  penni- 
less, and  the  parenta  highly  offended.  In  after  years 
Eldon  used  to  describe  their  pltlfUl  plight  on  the  third 
morning  after  the  nnion,  "  Our  funds  were  exhansted, 
we  had  not  a  home  to  go  to,  we  knew  notwUbtheroor 
fHends  would  even  speak  to  ns  again."  Although  a 
rather  dangerous  experiment,  it  was  a  very  tbrtnnate 
step  for  Eldon.  He  set  about  the  study  oi  the  law  in 
downright  earnest.  It  is  relal«d  of  him  that  he  was 
in  the  habit  of  rising  at  five  in  the  morning,  and 
studying  at  night  with  a  wet  towel  round  his  head, 
to  prevent  drowtdneas.  His  own  overapplication  iu- 
Jured  hia  health,  and  when  remonstrated  with  he  said; 
"I  mnst  either  do  as  I  am  now  doing  or  starve." 
After  his  call  to  the  bar  proeperi^  was  slow  in  com- 
ing to  him.  He  himself  used  to  relate  an  amusing 
anecdote  of  bia  first  year's  success.  He  said  that  it 
waa  agreed  that  his  Income  for  the  fint  eleven  months 
should  be  his  and  that  for  the  twelfth  nionth  should 
be  his  wife**,  and  added,  "  What  a  sUngy  dog  I  most 


have  been  to  have  made  Buch  a borg^nt  Iwonldnot 
have  done  so  afterwacdL  But,  however,  ao  It  waa| 
that  was  our  agreement ;  and  how  do  yon  think  It 
turned  outT  in  the  twelfth  month,  I  received  half  a 
gulneA;  el^teen  penoe  wentlbr  fees  and  Beadegot 
nine  ahUlIngs ;  in  the  other  eleven  months  I  got  not 
one  shilling."  One  year  he  did  not  go  the  (dronit 
beoanae  he  oould  not  aObrd  it.  Bat  the  day  of  proa< 
perity  dawned  at  last.  He  got  a  brief  in  Oie  caaa  of 
Acroyd  v.  Smithson,  which  l^d  the  foundation  of  his 
Ikme.  Hie  following  la  the  history  of  that  case  as 
given  by  Eldon  himself: 

"Yon  mnat  know  that  the  testator  In  that  eanse  had  di- 
rected his  real  estate  lobe  sold,  and  after  paying  his  debts 
and  funeral  and  testajnenlary  expeUBes,  the  residue  of 
the  money  to  be  divided  Into  fifteen  parts,  which  he  gave 
to  lUleen  persons  whom  be  named  In  his  will.  One  of 
Ihete  persona  died  In  the  testator's  Ilfe-tlme.  A  bill  was 
filed  by  the  next  of  kin,  claiming,  among  other  thloga, 
the  lapsed  share.  A  brief  was  given  me  to  aonsent  for  the 
hell  at  law,  npon  the  hearing  of  the  caose.  I  bad  noth- 
ing then  to  do  but  to  pore  over  this  brteC  I  went  through 
aU  the  CBsaa  In  the  books,  and  satisfied  myself  that  the 
lapsed  share  was  to  be  oonsldered  as  real  estate,  and  be- 
longed to  my  ollent  (the  heir  at  law).  Tbe  oaiue  cams  on 
at  the  RoU^  before  Sir  Thomas  Bewell.  I  told  the  solloltor 
who  sent  me  the  brief,  that  I  should  consent  for  the  heir 
at  law  so  Ikr  as  regarded  tbe  doe  eieoutlon  of  the  will,  bat 
that  I  must  support  the  tlUeol  the  heir  to  the  ooe-flf- 
teenth  which  hod  lapsed.  Aoooidlngly  I  did  argue  it, 
and  went  through  all  the  anlhorlUes.  When  8lr  Thomas 
Bewell  went  out  of  conrt,  be  aAed  the  reglsl«r  who  that 
young  man  wast  Ths  raster  told  him  that  It  Was  Ur. 
8oott.  "  He  has  argoed  very  well,"  said  Sir  Ihomaa  8ew- 
eU,  "  but  I  cannot  Bfrrse  with  him."  This  the  reglsler  told 
me.   He  decided  against  my  client. 

"  You  see  the  luckr  thing  was,  there  belns  two  other 
parties,  and  thedlsappolntedonenot  being  content,  there 
was  an  appeal  to  Lord  Tharlow.  In  the  meanwhile,  they 
hod  written  to  Kr.  Johnstoue,  recorder  ot  York,  guardian 
to  the  young  heii  at  law,  and  a  olever  man,  but  his  an- 
swer was :  "  Do  not  send  good  money  after  bad ;  let  Ur. 
Scott  have  a  galnea  to  give  consent,  and  If  he  will  argoe, 
why  let  him  do  so,  butglve  him  nomore."  80  Iwent 
Into  oonrt,  and  when  Loiil  Thnrlow  asked  who  was  to  ap- 
pear for  the  heir  at  law,  I  arose  and  sold  modestly,  ihat  I 
was;  and  as  I  cannot  but  think  (with  much  deference  to 
the  master  of  the  Rolls,  fOr  I  might  be  wrong)  Uiat  my 
client  bad  Uie  right  to  the  property,  If  his  lordahlp  would 
give  ma  leave  to,  I  would  argue  It.  Itwaa  tatherardnons 
for  me  to  rise  against  all  the  eminent  oonnsel.  Well, 
Thurlow  look  three  days  to  consider,  and  then  delivered 
bis  Judgment  In  aooordaooe  with  my  speech;  and  that 
speech  Is  In  print,  and  hasdecldad  all  sin 


As  he  left  the  hall  a  respectable  solicitor  touched  him 
on  the  shoulder  and  a^d,  "  Young  man,  yonr  bread 
and  batter  Is  out  for  Ufo ; "  and  so  it  was. 

Lord  Ersklne's  de&ut  was  more  brilliant  than  nsn- 
ally  lUla  to  the  lot  of  yonng  lawyers,  but  it  would  not 
be  very  unsafe  to  hazard  the  assertion  that  he  was 
fbroed  to  succeed  from  sheer  want.  He  was  not  called 
to  the  bar  till  be  was  in  his  twenty-ninth  year,  wholly 
destitute  of  any  means  of  anbtistenoe,  and  with  a 
thmily  to  anpport.  Reynolds,  the  oomlo  writer,  in 
speaklngof  him  at  this  time,  says:  "The  yonng  stu- 
dent resided  in  small  lodgings,  near  my  Itather's  villa 
at  Hampst«ad,  and  openly  avowed  that  he  lived  on 
oow-beef,  because  he  oould  not  afford  any  of  a  supe- 
rior qnallty ;  he  dresaed  shabbily,  and  expressed  the 
giflataat  gratltuda  to  Ur.  Harris  Ibr  oooasional  tctm 
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a  OovMit  Owden."  Erskine' 
nltjt  OBine  in  Uie  deftanie  of  Captain  Baila^,  Lieuteiuuit- 
Govwnor  of  Graenwidi  HosplUJ,  charged  with  Utiel 
on  Lord  S4ndwi<ih,  flnrt  lord  of  tha  Admlmltj'.  The 
■atbor  of  (h«  C^u^  0/  London  givaa  the  following  ■• 
Sznkin^H own Btor^  of  the <mm; 

"Ih»l»age«ly»»hllllnglniny  poak«t  when  I  BOtmjr 
flnt  retainer.  It  wW  wnt  ma  by  •  Captain  Bailey  oT  Uie 
If  avT,  who  hald  an  olDae  at  the  board  of  Qreanwloh  Hoe- 
pital,  and  I  waa  to  ihow  canae  In  the  Hlchaelmaa  term 
■gainit  a  rule  that  had  been  obtained  In  (be  preoediug 
term,  ealUng  on  him  to  show  canae  why  a  criminal  Infor- 
mation fiir  a  libel,  reflecting  on  Lord  Sandwloh't  oondnot 
■e  goTemor  of  that  charity.  Bhonld  not  tw  tiled  agalnat 
htm.  1  had  met,  daring  the  loog  vacation,  thla  Captain 
Bailey,  at  a  friend's  table,  aud  after  dinner  I  expreeied 
myaeU  with  some  warmth,  on  the  oormptlon  of  Lord 
Sandwich,  as  Flnt  Lord  of  the  Admiralty,  and  then  ad- 
Terted  to  the  leandaloiu  practice*  lmpot«d  to  him  with 
regard  to  Qraanwich  HoapltaL  Bailey  nudged  the  person 
Who  eat  next  to  him,  and  asked  who  1  was.  Being  told 
that  I  had  Jnit  been  oalled  to  the  bar,  and  had  been  for- 
merly In  the  navy,  Bailey  exclaimed  with  an  oath : 
"  Then  I'll  have  hint  for  my  coonwl  1"  I  trodged  down  to 
Westminster  Hall,  when  I  had  got  the  brief,  and  being 
theJojiioTof  Dve,  whosboald  be  heard  before  me,  never 
dreamt  that  the  oonrt  wonld  bear  me  at  all.  The  aign- 
ment  came  on.  Dunning,  Bearoroft,  Wallace,  Bower,  Har- 
grave.  were  all  heard  at  considerable  length,  and  I  was  to 
^  tOUow.  Hargrave  was  long-winded,  and  tired  the  eonrt. 
It  was  a  bad  omen ;  bnt,  as  my  good  fortune  wonld  ha*e 
It,  he  was  alDlotad  with  strangary.  and  was  obliged  l« 
retire  onoe  or  twice  In  theoonrseof  his  Hrgnment.  This 
-pnrtraeted  the  cause  so  long,  that  when  he  had  dnlshed. 
Lord  HansOeld  said  that  the  remaining  ooansel  shoDid  IM 
beard  thenextmu^ng.  Thiswas  exactly  irhatlwished. 
I  had  the  whole  night  to  arrange  in  my  ohamben  what  I 
had  to  say  the  next  morning,  and  I  took  the  ooart  with 
their  faculties  awake  and  freshened,  succeeded  qnlle  to 
my  own  satls&ctlou  (sometimes  the  sarest  proof  that 
yoD  have  satisded  other*),  and  as  1  marched  along  the 
ball,  after  the  rising  of  the  Jndgea,  the  attorney*  flocked 
aroand  me  with  their  retainers,  t  have  since  Boarlshed, 
bnt  I  liave  always  blessed  God  lor  the  providential  stran- 
gnry  of  poor  Hargrave." 

Grskiua  waa  not  expected  to  ^>eak,  being  Janior 
ODODMl  and  bnt  recently  called  to  the  bar.  In  the 
morning,  the  SoUoitor  G«neral  waa  to  speak  in  rop- 
port  oT  the  role,  and  the  ooort  room  was  crowded. 
Directly  after  the  opening  of  the  court,  Erekino  ear- 
prised  every  one  byrlstog  and  Mylng:  "My lord,! 
am  likewise  counsel  for  the  anthor  of  thla  anppoaed 
libel,  •  •  •  and  when  ■  British  subject  U  bronght  bo- 
fore  a  oonrt  of  Justice  only  fbr  having  ventured  to 
attaek.  abnsea  which  owe  their  conUnnanw  to  the  dan- 
garofBttac]£lngt^em,***IognnotrelinqalBhthepriv- 
ilegaofdoingjasUce  to  such  merit;  I  will  not  give  up 
even  my  share  of  the  honor  of  repelling  and  exposing 
•oodiona  a  proaeculion."  During  his  speech,  he  b^an 
an  attack  on  the  first  lord  of  the  Admiralty.  When  the 
ooort  reminded  him  that  Lord  Sandwich  was  not  be- 
fore tha  court,  Brsklne  at  once  repUed :  ••  J  know  he 
la  not  formally  before  the  court;  bnt  for  that  very 
rCBBOD  I  will  bring  him  before  the  ooart.  He  has 
placed  these  men  (the  ptoaecittora)  In  the  front  of  the 
battle,  in  hopes  to  «Mape  under  their  shelter ;  bnt  I 
will  not  Join  in  the  battle  with  tbem ;  (Aeir  vica, 
though  screwed  up  to  the  highest  pitch  of  human  de- 
pravity, are  not  of  dignity  enough  to  vindicate  the 
oombatwUhau;    I  wlU  drag  Mm  to  light  who  is  the 


dark  mover  behind  the  scenes  of  Inlqul^."  •  •  •  H* 
gained  a  dedslon  in  bvor  of  his  client.  On  being 
afterward  asked  how  be  dared  to  foce  Lord  Mansfield 
on  a  point  where  he  was  «leariy  out  of  order,  he  re- 
plied :  "  1  thought  of  my  children  aa  plucking  me  by 
the  robe,  and  saying :  '  Now,  bther,  is  the  time  to  get 
us  bread.'  "  From  tills  beginning  his  busineaa  went 
on  rapidly,  IncreaBlng  until  It  bronght  him  an  annual 
Income  of  £12,000. 


LAW  OP  AREEST  WITHOUT  WARRANT. 

n. 

In  a  fbrmer  article  we  diaooased  the  anthori^  of 
private  peraone  to  arrest  offenders  without  warrant. 
We  now  propose  to  inveattgate  the  antliorily  ofoffl- 

IHrit :    In  the  act  of  committing  the  offotse. 

It  is  dear  that  whenever  a  private  person  may  mak« 
an  arrest  an  officer  may  also.  He  ha*  at  least  an  equal 
power  to  apprehend  with  any  individual,  and  the  chief 
difference  between  his  power  and  duty  and  tliat  of  a 
private  person  seems  to  be,  that  the  former  has  greater 
anthorl^  to  demand  the  assistance  oX  others.  1  CUt. 
Cr.  L.  20.  He  la  a  conservator  of  the  peace  at  com- 
mon law,  and  by  the  original  and  Inherent  power 
which  he  poonioaaa  he  may  for  treason,  felony,  aBb^ 
or  breach  of  tlie  peace  committed  In  hla  view  aj^re- 
hend  the  ofTender  without  a  warrant.  1  Chit  Cr.  L.  20. 

He  Is  not  only  empowered  aa  all  private  pervons  are 
to  quiet  an  affny  which  occurs  in  hie  presence,  bnt  la 
also  bound,  at  his  peril,  to  use  his  t>eat  endeavors  fbr 
this  purpose,  and  not  only  to  do  bla  utmost  himself; 
but  also  to  demand  the  assialance  of  othere  which  the 
taw  obliges  them  to  render,  1  Bnas.  on  Cr.  294,  And 
80  (br  is  Uie  officer  intmstad  with  a  power  over  all 
actual  affrays,  that  although  he  hlmadf  is  a  sudforer 
by  them,  and  therefore  liable  to  be  otijeated  to,  aa 
likely  to  1^  partial  in  his  own  cause,  yet  he  may 
Gui^reaa  them ;  and  tlierefore  if  nn  assault  be  made 
upon  him,  he  may  not  only  det^d  himself  but  olao 
Imprison  the  offeqder  in  the  some  manner  aa  if  he 
were  in  no  way  a  party.  1  Hawk.  F.  C.  C.  S3,  J 15,  It 
la  said  that  if  an  officer  see  persons  upon  the  vary 
point  of  entering  upon  an  affray,  as  where  one  shall 
threaten  to  kill,  wound  or  beat  another,  he  may  take 
the  offender  belbre  a  magistrate,  bnt  It  is  also  said  that 
he  on^t  not  to  lay  hands  on  those  who  barely  contend 
with  hot  words,  without  any  threatsof  personal  harm, 
and  tlwt  all  he  can  do  l>i  to  oommand  them,  under 
pain  of  Imprisonment,   to  avoid  flgbllDg.     lb.  i  14. 

An  offioec  may  arrest  those  who  having  been  en- 
gaged in  an  afi^y  conduct  themselves  In  a  manner 
that  oonvinoes  him  thay  intend  to  renew  it,  for  indeed 
while  those  are  assembled  together  who  have  commit^ 
tad  acta  of  viblence  and  the  danger  of  their  renewal 
oontlnnea,  the  affray  itself  may  be  said  to  continue. 
Timolhs  V,  Simpson,  I  Cromplon,  Meeuon  &  Rcocoe, 
757. 

It  la  not  for  the  peace  officer  to  inquire  as  to  who  did 
the  first  wrong,  where  two  persons  are  engaged  in 
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-matual  oonfllot,  and  thtu  delay  hla  InCerferenoe  to  pre- 
Mrre  the  public  peace. 

It  bas  been  well  udd,  that  If  no  one  oould  be  re- 
■tralned  of  his  liberty,  in  cases  of  mntual  conflict, 
except  the  par^  who  did  the  first  wrong,  and  the 
officer  acted  at  bis  peril  in  this  reepeot,  there  would 
be  very  little  chance  of  the  pablio  peace  being  pre- 
■erred  {Id.  767);  beaides,  Id  sa<di  cases,  it  is  not  to 
be  preaamed  that  an  officer  can  obtain  a  correct  idea 
of  the  traoaactjon  from  a  atatement  by  Uie  parties 
tbemeelTee. 

Hie  officer  should  arrest  both  and  take  them  before  a 
rugiatrate  whooonld  Inquire  Into  all  the  droumatances, 
on  oath,  and  bind  over  one  party  to  proaeoute  or  the 
other  to  keep  the  peace,  as  upon  arevlewof  allUiecir- 
onmstanoee  he  might  think  proper.  It  often  turns  out 
that  both  partieshaTeoffendedagalnstthelaw.  Onthe 
anbjsct  of  arrests  for  breach  of  the  peace  the  reader  la 
nferred  to  FMU^  v.  Tndl  (11  Johns.  486) ;  Pote  v, 
Beckner  (3  Ind.  476) ;  Vaadtvmr  r.  Mattoeki  (8  lb. 
479) ;  City  OonneU  v.  Pas/ne  (2  Nott  A  MoO.  476,  4TB) ', 
OommonwettUh  v.  D«aeon  (6  Serg.  A  Rawle,  47) ;  TAs 
Slate  T.  Brown  (6  Harrington  [DeL]  60G). 

We  will  now  oonsid^  the  authority  of  an  officer  to 
take  into  his  custody  a  person  arrested  by  a  private 
indtvidnal. 

In  our  tbrmer  article,  on  the  anthorltj  of  priTSte 
persons  to  arrest  without  warrant,  we  gave  this  qn«a- 
Uon  a  f^  considerations.  We  now  propoae  to  diacoaa 
the  question  Curther.  Wbetber  an  officer  Is  warranted 
In  arresting  a  person  after  a  breach  of  the  peace  has 
been  committed,  ia  a  point  which  has  ocoasaiooed 
acme  doubt.  There  are,  indeed,  aome  aniborltiee  to 
the  effect  that  the  ofQoer  may  arrest  the  party  on  the 
charge  of  anotlier,  though  the  affl^  la  over,  for  Uie 
porpose  of  bringing  bUn  belbre  a  Justice  to  And  seeu- 
rlty  fbr  his  appearance.  But  the  belter  opinion  was 
always  said  to  be  the  other  way.  (Sea  Rob.  Ct.  Et. 
242,  and  ca«es  there  died.) 

It  seema  now  to  be  settled  that  an  offloer  has  no 
power  to  arrest  a  man  for  an  affiray  done  out  of  bla 
own  Tlew,  without  a  warrant  from  a  Jostioe  of  the 
peace.  Cbol:  t.  Ifethm-oote  (6  C.  A  P.  741) ;  Jbx  v. 
Oaant  (3  B.  &  Ad.  798). 

We  cannot  reconcile,  altogether,  on  any  principle  of 
sound  reasoning  the  above  doctrine  with  the  dedsions 
InthecaBesoflVfnoUvv.  «linp«on(lC.  M.  &R.7SJ), 
and  JViM  v.  Seeles/  and  otAsr«  (10  Clark  &  Flnnelly 
[Honse  of  Lords],  S8),  which  are  to  the  effect  that  a 
private  person  may  arrest  and  place  In  custody  of  an 
officer,  a  party  engaged  in  an  aAay,  or  who,  having 
beenengsgedlnsnafbayiispreparingtarenewit.  An 
officer  cannot  arrest  fbr  an  affiay  oat  of  bla  own  view, 
or  on  the  charge  or  inlbnuation  of  another,  without 
warrant,  as  we  have  above  seen ;  but  does  he  not  act 
npon  the  information  of  aaolher,  when  he  reoeivea 
into  his  custody  a  prisoner  brought  by  a  private  per- 
son, who  appreiiended  him  while  he  was  engsged  in 
an  affn^,  and  wiio  states  the  same  to  the  officer  at  the 
time  he  la  transferred  to  his  onstodyT 

Now,  in  the  case  we  tytve  jnst  supposed,  the  private 
parson  could  not.  Immediately  after  seeing  the  pris- 
oner engaged  in  an  affray,  commublcate  the  &ct  to  an 
officer,  and  have  that  officer  proceed  to  the  place  of 
the  alTn^  and  make  the  arrest,  after  It  Isall  over;  and 


yet,  according  to  the  doctrine  laid  down  In  the  deds- 
ions of  those  two  cases,  he  could  arrest  the  oflbnder 
blmsolf  and  take  him  to  the  officer,  and  place  Um  la 
bis  custody  with  the  same  relation  of  fads. 

We  fbil  to  see  any  good  reason  why  the  officer  should 
receive  a  prisoner  in  custody  after  tho  affiay  Is  ovw, 
when  he  could  not  blmself  arrest  him  under  aueh  dr^ 


On  a  careftil  examination  of  the  two  o 
to  above  (iVTc«v.:5eWe]f  and  TVmoUyv.  6t»>f)(on),wa 
find  that  in  the  case  of  Price  v.  SttUg,  the  officer  was 
present  during  the  latter  part  of  the  abay,  and  tbve- 
fore  had  ample  authority  to  arrset  the  plaintUT  Mm* 
sale  In  the  case  of  TtmoO,^  v.  Ampton,  the  officer 
was  sent  for  and  arrived  at  the  shop  where  the  plaint- 
iff was  standing,  reftising  to  leave  until  be  first  ob- 
taloed  his  bat,  which  he  had  lost  in  the  sooffle  or 
afftny,  and  insisting  on  bis  right  to  remain  then  after 
bdng  requested  to  leave  the  shop  quietly  by  tbe  shop- 
mao.  A  mob  was  gathering  around  the  door,  when 
the  defendant  gave  him  In  charge  to  the  policeman. 
It  Is  quite  evident  that  the  officer  saw  enon^  himself 
to  Justifly  him  in  the  belief  that  the  plaintiff  Intended 
to  renew  tbs  affiray,  even  If  we  do  not  conclude  that 
the  affray  was  still  oon^nulng  when  the  officer  ar- 
rived, there  was  to  him  a  well-grounded  apiodmiBion 
of  arenewalof  tbeaffiay;  and,  of  course,  tbereseems 
to  be  no  ottfection  that  s  private  person  may  arrest 
and  deliver  a  party  engaged  in  an  affray,  or  about  to 
renew  an  aAay,  into  the  custody  of  an  officer,  wbo 
also  witnesaes  a  whole  or  a  part  of  the  bansaotloa. 

Bo  that  we  think  the  doctrine  that  a  private  dtlsen 
may  arrest  a  party  engaged  In  an  tOit^j,  and  place 
him  In  the  custody  of  an  officer,  sbonld  be  reodved 
wlUi  audi  quallflcakon. 

The  dtUen,  having  made  the  anest,  in  Ow  first  In- 
stance, Instead  of  pladng  the  prisoner  In  the  onstodj 
of  an  officer  who  has  wltoessed  no  part  of  the  tnna- 
aotion,  should  take  the  rospondblUty  of  the  arrest 
entirely  upon  himself  and  convey  him  belbre  a  JnsUc* 
of  the  peace ;  especially  when  the  officer  would  be 
liable  with  the  dtiten  In  case  It  diould  tnm  out  that 
the  original  arrest  was  wrongfOlly  made. 

An  officer  may  take  Into  his  oostody  a  parson  who 
stands  in  bis  way  for  the  porpose  of  preventing  him 
frt>m*niaklng  an  arrest  and  preserving  Um  pablio 
peace;  and  where  one  encouragee  a persm  arrested, 
or  being  arrested,  to  resist  the  offloer,hemi7 be lakau 
Into  his  onstody  Immedistdy,  {Leojf  v.  Xdwardt,  1 
Car.AF.40;  TPMts  v.'Abnwnd*,  Peaks,  80;)  Soan 
officer  may  take  into  his  onstody  a  person  in  a  publlo 
house,  who  Is  making  snch  a  disturbance  aa  to  ereate 
alarm  and  disquiet  in  the  neigjiborbaad,  if  he  does  so 
in  view  of  the  officer.  (Bovretl  v.  Jackton,  6  C.  A  F. 
728.) 

An  officer,  like  a  Justice  of  the  peaoe,  la  a  conserva- 
tor of  tbe  public  peace,  and  nndonbtedly,  like  him, 
has  suthori^  to  disparse  onlawfU  sBsemblles  and 
quell  riota. 

An  nnI»rAil  aeaembly  may  be  dispensd  by  a  atafs- 
iatrate,  whenever  he  finds  a  state  of  things  azlsOag 
cslling  for  an  interforence  in  order  to  piuutii  tli  tha 
public  peace.  He  is  not  required  to  poafpona  hla  a^ 
tlon  until  the  uolawfol  assembly  ripens  Into  an  actoal 
riot.    For  it  ia  better  to  antioipata  mora  dangBroas 
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nanlts  b^  BoaegMo  InterrenUon  at  the  Inoeptioii  of  a 
tluMMned  breaidi  of  th«  peaae,  tbaa  toy  delay  to  per- 
mit the  tomolt  to  ooqalre  roeb  BtrengUi  as  to  demand 
for  its  su^nasion  those  ntgent  'measiirM  which 
■bonld  be  reaerred  Ibr  gnat  extremiUee.  Am.  Cr. 
L.4thed.{att9; 

We  have  seen  that  olBoaw  may  armt  irlUiont  war- 
laat  for  aOrajt  or  breada  of  the  peace  committed  In 
their  presenoe,  bat  the  qneatton  natnrally  ariaea  aa  to 
what  other  ndsdemeanora  this  prlndple  applies.  It 
was  laid  down  la  New  HampohlK,  "that  oonstables 
and  polloa  offlcera  hare  power  to  arrest,  in  many  CBH«e, 
upon  their  own  view  of  aa  oflbnse  committed  as  at 
oommon  law  fbr  brsachea  of  Oie  peaoe,  and  by  statnte 
Ibr  the  breach  of  police  regnlationa,  bat  they  have  no 
sntdi  power  in  the  case  of  pladng  a  nnisanoe,  not  spe- 
dfled  In  thepolloelaw,  Inahii^way."  Mr.  Bishop, 
in  Y(d.  1,  i  640,  Cr.  Pra,,  adds,  "that,  on  tlif  other 
hand,  It  can  hardly  be  donbt«d  that  there  may  be  di- 
duastanoes  in  which  the  persistent  oondnct  of  pladng 
and  oontinoing  to  place  nniaanoea  In  a  pnbllo  and 
thronged  street  wonld  Jaatlfy  the  police  offlcera  of  the 
law  In  intertbrlnR  by  arresting  the  wrong-doer  with- 
out waiting  to  obtain  a  warrant  from  a  magistrBte." 
8o  it  wonid  aecan  tfcat  tlie  indlvldoal  who  exhibits 
obaoene  prints  in  a  public  manner  oonunila  a  misde- 
meanor for  which,  he  ahoold  be  arreated  Immediately 
by  the  offloex  who  wltnosaoa  It 

Then  are  several  atatntory  mifldemeanora  fbr  which, 
when  committed  Is  the  prewnoe  at  an  officer,  he  may 
arrest  wlthont  warrant— that  power  being  oonftrred 
upon  him  by  Uie  statate. 

The  several  members  of  the  Metropolitan  Police 
iDroe,  Capital  Fcdloe  force,  and  Niagara  Police  Ibrce  ot 
the  State  of  New  Tork,  have  power  and  anOiorlty  Im- 
mediately, and  withont  process,  to  arr«et  and  take 
into  onstody  any  person  who  shaU  commit  In  hla 
presence,  or  within  his  view,  any  breach  of  the  peace 
or  ofbnee  directly  proliibited  by  act  of  the  Legialatnre,  ' 
or  by  any  ordinance  of  the  d^,  town,  or  village  within 
whl<^  the  ofibme  is  oommltted,  threatened,  or  at-  . 
tempted ;  bnt  antdi  officer  most,  immediately  npon 
such  arrest,  convey.  In  person,  sndi  ofltoder  before 
the  newest  magistrate,  that  he  may  be  dealt  with 
aaootdliig  to  law.  Lawaof  1864,<±ap.403,  f  30;  Laws 
of  less,  ohap.  5M, !  25;  Laws  of  lam,  chap,  464,  J  23. 
■niere  are  some  case  which  deOne  the  authority  of 
offloeiB  mider  peculiar  droumstanoes,  two  of  which 
we  will  briefly  notice. 

"If  a  poUoe  ocnurtable,  on  being  sent  (br  at  a  late 
bour  of  the  night  to  dear  a  beer  hooM,  does  bo  ;  and 
one  of  the  persons,  on  the  Teat  leaving  the  house  and 
being  told  to  go  away,  refnses,  and  uses  threatening 
langnage,  the  police  constable  la  Jostlfled  in  laying 
bandaonhlm  to  remove Um."  WllUams,  J.,8ald:  "If  a 
policeman  had  heard  any  noise  In  the  houae  he  would 
have  acted  within  the  line  of  his  duty  If  he  had  gone  In 
and  ineLrted  tbat  the  house  should  be  cleared^  and  much 
more  bo  if  he  was  required  by  the  landlady.  •  •  • 
And  If  any  th)ng  was  saying  or  doing,  likely  to  lead  to 
a  breach  of  the  peace,  the  poHceman  was  not  only 
boaad  to  InterAre,  bnt  it  would  tiave  been  a  breach 
of  Us  dn^  if  ha  had  not  done  so.  One  greet  use  of 
tbma  police  oonatablea  is  to  prevent  mischief  in  the 
tmd.->   B«ST.  Smm,  rOar.  AP.  SU,Sia. 


In  the  case  of  Mulligan  v.  The  People,  5  Park.  Cr. 
Bep.  106,  "  The  prisoner  (Mulligan)  was  in  a  com- 
mon  gambling  house  of  which  Horriney,  one  Dancy 
and  others  were  prDprietors,  and  while  conversing 
peaceftilly  with  Dancy  was  ordered  out  of  the  boosa 
by  Horriney.  Not  leaving  In  purBuance  of  the  re- 
quest, MorrtMey  procnied  the  attendance  of  Oliver, 
who  was  one  of  the  police  offlcera  of  the  city  of  New 
fork,  and  reqneated  him  to  remove  the  prisoner  from 
the  premises ;  the  prisoner  refused  to  go  or  did  not 
leave  at  the  request  of  the  offlcer,  and  the  latter  ad- 
vanced toward  him  with  a  view  to  eject  him  tram 
the  house.  The  evidence  tended  to  show  that  the 
prisoner  advanced  and  took  from  his  pocket  a  loaded 
pistol  and  polntod  it  at  the  officer  using  threatening 
language,  indicating  an  Intent  to  discharge  it  if  the 
officer  put  his  hand  on  blm,  or  advanced  toward  him. 
The  pistol  was  not  cocked." 

The  prisoner  was  indicted  for  attempting  to  dis- 
charge a  pistol  with  intent  to  klU,  was  oonvicted  In 
the  New  York  Oyer  and  Terminer,  and  error  was 
bronght  to  the  Supreme  Court, 

By  the  conrt,  Allen,  J.  :"  As  there  was  no  breach  of 
the  peace  or  other  offense  committed  in  the  presence 
of  theoffloer,  he,  as  such,  had  no  authority  to  Interfere 
with  or  molest  tlie  prisoner,  and  the  display  of  his 
shield  did  not  add  to  his  powers.  All  the  authority 
he  had  was  as  the  servant  of  Morrlssey,  the  proprie- 
tor of  the  house.  As  such  he  conld  have  done,  at 
his  request,  precisely  what  Morrlssey  himself  conld 
have  done,  that  is  upon  the  refnaal  of  the  prisoner  to 
leave  the  honse,  npon  being  requested  so  to  do,  he 
could  have  removed  him,  using  Just  that  measure  of 
force  neoeasary  to  aacomplieh  that  purpoee,  and  no 


"  The  prisoner  ooold  not  have  been  indicted  for  resist- 
ing Oliver  OB  an  offlcer.  {Seg.  v.  3fabel,  9  Car.  A  Payne, 
4T4.)  The  officer  went  beyond  his  duty  as  such  in 
attempting  to  remove  the  prisoner,  and  was  not  there- 
fore within  the  protection  of  the  law  as  an  offlcer. 
{WJieeUr -r.  Whitnej/,  i±  WS.)  But  as  the  servant  of 
Iforrissey,  and  acting  for  him,  he  had  a  right  to  re- 
move flie  prisoner." 

In  our  next  article  we  shall  Investigate  the  authority 
of  officers  to  arrest,  without  warrant,  after  the  offense 
is  committed. 


LAW  AND  LAWTEBS  IN  LITERATUBE.* 

T. 

KABKI.AIB. 

If  I  were  e^ed  on  to  apedfy  the  author  who,  while 
he  is  ooneeded  to  rank  among  the  most  distinguished 
of  all  times,  Is  also  the  least  read,  and  when  read,  least 
understood,  I  should  unhesitatingly  say  RabelBla. 
And  yet  tlie  witty  Frenchman  Is  quite  explicit  and 
unequivocal  on  the  snt^ect  tinder  present  consldera- 
thin.  nie  proeedure  of  his  Justice  Brldl^oose  is  too 
amusing  not  to  be  quoted  Inftill! 

"  For  having  well  and  ezaoHy  seen,  surveyed,  over- 
looked, reviewed,  recognised,  read  and  read  over 
again,  turned  and  tossed  over,  seriously  perused  and 
Id  tbeanaoftluacji 
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examined  the  bills  of  complaint,  aocoaatloiu,  Impeach- 
mente,  indlotmsntB,  wBmlngB,  citations,  sQmmonings, 
oompoaiUooB,  appear»noes,  mandntco,  cororotaniona, 
dalegations,  imitmotiona,  InibrmationB,  inqaesta,  pre- 
pu«torlea,  productions,  evidenoeB,  proob,  allegations, 
depoeitions,  croM-speeohes,  oontradlctions,  mppUca- 
tions,  requeata,  petitlonB,  laqoiries,  Insbnuuents  of 
the  depueitions  of  witDdeses,  r^olndere,  teplleB,  oon- 
flnnaUons  of  Ibrmer  assertions,  dnpUes,  triples,  an- 
swers to  M!]olndeiB,  wriUnga,  deada,  rsproactaes,  dis- 
abling of  exceptions  taken,  grievances,  salvation  bills, 
re-exMuination  of  •wltncooMt,  oonfronUng  of  tliem 
together,  dedaradoos,  dennociatlons,  libels,  oertifl- 
cates,  royal  mlaaives,  letters  of  ai>p«al,  letters  of 
attorney.  Instruments  of  compnlidoii,  delinatoriea, 
anti<dpatories,  evocations,  meaB>gea,dimJaslona,  Isenae, 
ezoeptlons,  dilatory  pleas,  demnra,  compoaitlons, 
ii^nnationa,  relieft,  reports,  retoms,  confeaalons, 
aaknowledgmenta,  exploits,  executions,  and  otlier 
snob  like  ooofiscls  and  sploeries,  hoQi  at  the  one-  and 
the  other  side,  as  «  good  Jndge  ought  to  do,  oonfonu 
to  what  hath  been  noted  therenpon." 

Here  1(4  OS  [laase  for  breath  and  to  ask  If  there  were 
no  oodlflere  in  those  days  T 

"  That  being  done,"  oontlnnea  Francis,  "  I  posit  on 
theendof  a  tableln  my  cloeetall  the  pokes  and  bags 
of  the  defendant,  and  then  allow  unto  him  the  haeard 
of  the  dice,  aooording  to  the  usnaj  manner  of  your 
other  worshipe.  I  thereafter  lay  down  iQKtn  the  other 
end  of  the  same  table  the  bags  and  satchels  of  the 
pMntl£^  aa  your  other  worships  are  accostomed  to 
do.  Just  over  against  oneanolher.  .ThenldoUkeways 
sembUbly  throw  the  dice  for  him,  and  forthwith  Uver 
him  his  chance.  I  give  oataentenceln  his  bvpr  unto 
whom  hath  befidlenthe  be«t  chance  by  dlce,Jadiciaiy, 
tribonian,  pretorlal,  wliat  comes  first." 

This  learned  and  impartial  Jndge  beii^  inquired  ot; 
why  then  he  did  "  not  deliver  np  these  &ut  throws 
and  ehancee  the  very  same  day  and  honr,  without 
any  further  procrastination  or  delay,"  and  "  to  what 
use  can  Oicee  writings  serve  you,  those  papers  and 
other  procedures  contained  in  the  bags  and  pokes  of 
thelaw-suitorsT^'makeaanswer:  "  They  are  behoofod 
unto  me,  and  serve  my  torn  in  three  tilings  very 
exquinite,  requisite  and  antlientlc :  flist,  for  fbrmali^ 
sake ;"  secondly,  "  In  lieu  of  some  other  honest  and 
healthful  exercise;"  and  thirdly,  "I  defer,  protract, 
delay,  prolong,  intermit,  surcease,  pause,  linger,  ems- 
pend,  prorogate,  drive  oat,  wire-draw  and  shift  off 
the  time  of  giving  a  deOnlHve  sentence,  to  the  end 
tliat  the  suit  or  process,  being  welUlanued  and  win- 
nowed, tossed  and  canvassed  to  and  fro,  narrowly, 
precisely  and  nearly  garbled,  slfl«d,  searched  and 
examined,  and  on  all  bands  exactly  argued,  dlapated 
and  debated,  may  by  sucoeasioD  of  Ume  come  at  last 
to  its  full  rlpentea  and  maturity.  By  means  whereof; 
when  the  GUal  hazard  of  the  dice  ensoeth  thereupon, 
the  parties  cast  or  condemned  by  the  aaid  aleatory 
chance  will,  with  mncfa  greater  patience,  and  more 
mildly  and  gently,  endure  and  bear  up  the  disaatrous 
load  of  th^  misfortune  than  if  they  had  been  sen- 
tenced at  their  first  arrival  unto  the  court." 

Of  one  wtto  settled  a  great  many  lawsuits,  he  said : 
"  He  was  no  Judge  at  all,  bat  a  right  honest  man." 

He  also  has  a  chapter  In  which  be  likens  Uis  forma* 


tion  of  lawsuits  to  the  growth  of  a  i>ear'B  cub,  which, 
at  first  shapeless  and  ugly,  Is  llclced  into  form  by  its 
dam.  At  flrst  they  consist  of  only  one  or  two  writ- 
ings, "  bat  when  there  are  heaps  of  these  legiformal 
papers  packed,  piled,  l^d  np  together,  impoked,  In- 
satcbeled,  and  pat  up  in  bags,  then  it  la  with  good 
reason  we  term  that  a  suit." 

"Process,"  he  says,  "Is  purchase;  yiz.:  ot  good 
store  of  money  to  the  lawyers,  and  of  many  pokea — 
id  e«(,  iVou  iSa«jU  ~  to  the  pleaders." 

He  was  very  severe  on  the  Judges,  whom  he  oalled 
"  furred  law-cats,"  and  of  whom  'he  says  tbey  "  are 
most  terrible  and  dreadAil  monsteta  that  devour  little 
children." 

In  lUs  chapter  on  the  "  Apedepts,"  he  satirizes  cer- 
tain courts  of  Judicature.  Among  the  monsters  in  this 
island  was  one  which  fed  on  Appeals.snd  another  whose 
name  was  Beview.  The  islimd  was  colonized  from 
Attomeyland,  and  Its  inhabltAnts  fed  on  parchment^ 
Ink-homs,  and  pens. 

In  commenting  on  another  law-snlt,  he  says:  "Here- 
upon the  magiatara  made  a  vow  never  to  deorott  ttiem- 
selves  In  rubbing  off  the  dirt  of  either  their  shoes  or 
clothes;  Master  Janotua  with  his  adherents  vowed 
never  to  blow  or  sonff  Uwlr  ncaes,  until  Judgment 
were  given  by  a  definitive  sentence.  By  these  vows 
do  they  conUnue  unto  this  time  both  dlr^  and  snotty; 
for  the  court  hath  not  garbled,  sifted,  and  tttUy  looked 
Into  aU  the  pieces  aa  yeL  The  Judgment  or  decree 
shall  be  given  out  aud  pronounced  at  the  next  O-reek 
Calends  — that  la,  never.  As  yon  know  that  they  do 
more  than  nature,  and  contrary  to  their  own  articles. 
The  articles  of  Paris  maintain  that  to  God  alone  be- 
longs inflniQ',  and  nature  produoeth  nothing  Qiat  is 
Immortal,  for  she  putteth  an  end  and  period  to  all 
tilings  by  her  engendered,-  according  to  the  saying, 
Onmia  orta  eadunt.  Bat  these  thick  mlst-swallowera 
make  the  suits  in  law  depending  before  them  both 
infinite  and  immortal.  In  doing  whereof  they  have 
g^ven  oocasfon  to,  and  verified  the  aaying  of  CMlo  the 
Lacedfemonian,  consecrated  to  the  Oracle  at  Detphos, 
that  misery  is  the  inseparable  oompanlon  of  lawsuits ; 
and  that  auitors  are  miserable;  for  sooner  shall  they 
atti^n  to  the  end  of  their  Uvea,  than  to  the  final  decision 
or  their  pretended  rights." 

Against  what  other  part  soever  of  Rabelais'  works 
the  charge  of  obscurl^_niay  be  sustained,  it  certainly 
cannot  be  brought  against  these  animadversions  on 
lawyers.  It  also  seems  to  me,  that,  if  we  may  Judge 
by  the  want  of  conslHtency  in  the  decisions  of  some 
of  the  highest  le^  trlban&ls  In  this  land,  the  custom 
of  dice-throwing  as  a  means  of  determining  lawsuits 
is  by  no  means  obsolete.  The  only  argument  against 
this  belief  is,  that  if  the  aleatory  clianoe  prevailed, 
their  Jndgment  would  occasionally  be  JnsL 

This  review  of  Rabelais  also  suggests  the  query, 
whether  the  practice  of  Jostice  Bridt^[noee  may  not 
have  given  rise  to  the  phrase,  "oast  In  law,"  or  "east 
in  damages;"  aproblem  for  Mr.  lUcliard  Grant  White, 
Dean  Trench,  and  the  other  word-hustsrs. 

HOMTAiami 
hM  IMS  to  say  CO  the  anl^ect  of  oar  readlDg  than  Bd^ftt 
be  expected.    He  asks:  "What  can  be  aaore  oui- 
regeons  than  to  see  a  nation  wbeow,  t^lawOil  ooetom, 
the  olBoe  of  a  Jndge  is  to  be  booi^t  aied  aoW,  w*e» 
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Jadgmeots  are  paid  for  with  rettdy  money,  aad  wher« 
Jiuttoe  mvy  l^pdly  be  denied  to  him  that  bas  not 
-wberewtthal  to  paj ;  where  this  merohandlBe  is  In  so 
great  repute,  as  111  onr  goTsnuuent,  to  ftiraiab  a  Ibnrtb 
estate  of  wrangling  lawyew,  to  add  to  Uw  three  aodent 
onesorthecl]arch,noblllt7,and people;  whldi fourth 
Wtate,  baling  the  laws  In  their  bands,  and  sovereign 
power  over  men's  lives  and  fortnnes,  make  a  body 
Mpante  from  the  nobility."  He  oomplalns  that "  (he 
T«ry  women  and  children,  now-a-daya,  take  Upon 
Ibem  to  school  the  oldest  and  moat  ezpertenoed  men 
•boat  the  eocleelastiaal  laws ;  whereas  the  fiist  of  those 
ot  Plato  forbids  them  to  Inquire  so  much  as  Into  the 
reamm  of  dvH  laws,  .whlrfi  were  to  stand  instesd  of 
divine  ordinances."  Heoompl^us,  too,  of  theflnetn- 
atdon  of  laws,  parUonlarly  in  England,  especially  In 
regard  to  religiou;  and  of  bis  own  oonnliy,  he  says : 
"  I  have  known  a  thing  ttiat  waa  capital  to  beoome 
lawfnL"  He  says  that  King  Ferdinand,  sending  col- 
onleatothe  Indies,  "wisely  provided  tliat  theyshoold 
not  carry  along  with  them  any  law  students,  for  fear 
lest  snlta  sbonld  get  a  footing  in  that  new  world;  as 
being  a  sdenee  In  its  own  natnre  the  motliBr  of  alter- 
ation and  division ;  Judging  with  Plato, '  that  lawyers 
and  physioians  are  the  pests  of  a  ootmtry.' "  He  very 
pertinently  Inqnlres:  "  Wbenoe  does  it  come  to  pass 
tliat  onr  common  Ungate,  so  easy  for  all  other  nses, 
becomes  obscure  and  nnintelligilde  In  wills  and  oon- 
tradsT  and  that  he  who  bo  clearly  expresses  himself 
herein,  wlutovei  he  speaks  or  writes,  cannot  find  in 
tbts  any  way  of  declaring  himself  that  he  does  not 
iUl  Into  doubt  and  oontradioUonf  If  it  be  not  that 
the  prinoes  of  this  art,  applying  themselves  with  a 
peci^iar  attention  to  iitvent  and  onll  ont  Bounding 
words,  and  contrive  arUstical  peilods,  have  so  weighed 
every  syllable,  and  bo  thoroughly  slfled  every  sort  of 
■earn,  that  ttiey  are  now  confounded  and  entangled  in 
the  Infinity  of  figures,  and  so  many  minnto  divisions, 
that  they  oan  no  more  lUI  into  any  rule  or  prescrip- 
tion, nor  any  oertaln  intelligence."  He  Insists  ttiat 
glosses  and  oommentariee  only  serve  to  obsoure  the 
text.  "  This  is  most  apparent  in  the  law ;  we  ^ve  the 
authority  of  law  to  infinite  doctors,  infinite  decisions, 
and  as  many  Interpretations ;  yet  do  we  find  any  end 
of  tiia  need  of  tnterpretlngr  Is  there,  for  all  that, 
any  progress  iw  advancement  toward  peaoeT  I> 
atand  in  need  of  any  fewer  advocates  or  Judges  than 
when  tbla  great  nuns  of  law  was  yet  in  Ita  Orat  in- 
tUacyT"  On  this  ptdnt  be  Is  at  direct  variance  from 
Dr.  Jtdmson,  who,  as  we  have  seen,  believed  that  as 
preoedents  multipUed  the  less  would  be  the  seed  of 
lawyers.  It  la  interesting  to  be  told  that  Montaigne 
nsrer  had  a  suit.  "  No  Judge,  thank  Ood,  has  ever 
yet  spoken  to  me  in  the  quall^  of  a  Judge."  He  la 
partioalarly  savage  on  the  French  laws,  anA  I  Judge 
his  remarks  <m  this  point  to  be  quite  applicable  to  the 
bulk  of  our  State  legislation:  "They"  (the  laws) 
"are  (dten  made  by  fools;  more  often  by  men 
out  ofhatoed  to  equality  IMl  in  equity;  but  always  by 
man  who  are  vain  and  lireaolnte  anlhors.  I^ere  la 
nothing  as  mudi,  nor  so  grossly,  nor  so  ordinarily 
ftulty,  as  the  laws,  mie  omnmaod  Ib  so  perplexed 
and  Ineonatant,  that  It,  In  some  sort,  excuses  both  dls- 
obedianoe  snd  defect  In  the  Interpretation,  Uie  admin- 
Xb^themak- 


of  onr  late  proposed  oonsUtntion  will  ponder  tbls 
i  sentence.  His  chapter  on  "Sumptuary  Idwa" 
commend  to  the  New  England  Prohibitionists. 
Tbla  wise  man  winds  It  np  with  this  weighty  sen- 
teooe:  "No  lawa  are  in  th^  true  credit,  but  such  to 
wliicdi  God  baa  given  so  long  a  continuance  that  no 
one  knows  Ifadr  beglnnli^,  or, tljst  there  ever  was  *i7 


"  Oaoe  (Bars  an  author,  where  I  need  not  say), 
Two  travelers  Cnuid  an  orster  In  tbelr  way ; 
Botb  Beroe,  trath  bnnsiy,  the  dispute  grew  itroug. 
While,  scale  in  hand,  dame  Jiutfce  paas'd  along. 
Before  ber  eaeh  with  elamor  pleads  the  laws. 


r,  and  would  win  (he  oauee. 


Exptaln'd  Uie  m 

»^ — -  th.14...  ^enQina  lODa  ldb  aoD. 

d  so  mrely  weB, 

'  There,  take  (savB  Juitloe),  take  ye  each  a  shell. 
We  thrlTB  at  Weatmlnster  on  fbols  Uke  you : 
Tiwaaaftitorster— live  In  peace— Adieo.'  " 

ADbisoir 
has  some  pleasant  reflections  on  law  in  No.  GM  of 
7%e  apeetator,  introduoed  by  tida  apposite  quotation 


He  souiloa  dlRiiniii  honiblil  wratere  lUcello." 

Among  other  things  he  observes :  "  The  very  same 
action  may  sometimes  be  so  oddly  drcumstanoed  that 
It  is  difficult  to  determine  whether  it  ought  to  be  re- 
warded or  punished.  Those  who  compiled  the  laws 
of  Elngland  were  so  sendble  of  this  that  they  have 
laid  It  down  asoneof  their  first  maxims:  'It  1b  better 
suflbring  a  mischief  than  an  Inoonvenienee ;'  which 
Is  as  much  as  to  say  in  other  words,  ttiat  sinoe  no  law 
can  take  In  or  provide  for  all  cases,  it  is  better  private 
men  should  have  some  iqjustioe  done  them  than  that  a 
public  grievance  should  not  be  redreesed.  This  Is 
OBually  pleaded  In  defense  of  all  those  bardshtps  whlcfi 
lUI  on  particular  persons  In  particular  oooasions, 
whlcb  onuld  not  be  foreseen  when  a  law  was  made. 
To  remedy  this,  however,  as  much  as  possible,  the 
court  of  ohauoery  was  erected,  which  (Mquently  miti- 
gates and  breaks  the  teeth  of  the  common  law,  In  casea 
ofmen'e  properties,  while  in  orimlnsl  cases  there  is  a 
power  of  pardoning  Btill  lodged  In  the  crown." 

This  about  the  court  of  chancery  In  England  sounda 
like  a  grim  Joke.  For  "breaks  the  teeth  "re«d"  picks 
the  teeth,"  and  one  gets  nearer  the  truth,  for  dian- 
eery  doea  not  demolish  the  common  law's  grind- 
ing power,  bat  if  any  crumb  or  fragment  of  an  estate 
or  oontroversy  stttl  BUcks  to  the  teeth  of  the  common 
law,  chancery  carefully  dcMis  them  out,  and  tiie  suitor 
too. 

This  paper  concludes  with  the  anecdote  fMm  Pln- 
taroh  of  the  Spartan  youth,  who,  being  In  the  bath 
when  hlB  dty  was  attacked,  rushed  out  naked  and 
was  greatly  Instrumental  in  routing  the  enemy.  For  , 
his  gallantry  he  was  rewarded  by  the  magtstrates  with 
a  garland ;  but  for  going  to  battle  unarmed,  he  was 
fined  a  tiiousand  drachmas. 

In  No.  677  Is  found  "  Hie  humble  petition  of  John 
a  Noakea  and  John  a  Styles.  Showeth,  that  your 
petitioners  have  iuMl  causes  dependlngln  Westminster 
Hall  above  five  hundred  years,  and  Uiat  we  despair 
of  ever  seeing  tbem  brought  to  an  lasne ;  that  your 
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InstlgAUoii  of  oontsntiooa  peraoaa ;  that  the  yoang 
lawyen  in  oar  inna  of  oovirt  we  oontiuaaUy  Mttiug  oa 
together  b7  the  ears,  and  think  they  do  na  no  hurt 
because  they  plead  for  ub  without  a  fee ;  that  many 
Of  the  gentlemen  of  the  robe  have  no  other  clients 
besidea  us  two ;  that  when  they  have  nothing  also  to 
do  they  make  na  pluntifia  and  defbndanla,  though 
Uiey  were  never  retained  by  either  of  na;  Uiat  they 
toaduce,  oondemn  or  acqolt  us,  withont  any  r^ard  to 
oar  repatations  and  good  names  in  the  world.  Tonr 
petitionere,  therefore,  being  thereonto  eoconnged  by 
tlis  favorabla  reception  wliich  you  gave  to  onr  Eine- 
ixuin  Blank,  do  humbly  pmy  that  you  will  putan  end 
to  the  oootroveiaiaa  which  have  been  ao  long  depend- 
ing betweea  ns  your  said  petiUoaeis,  and  that  onr 
enmity  may  not  endore  from  generation  to  genera- 
tion, It  being  our  resolntion  to  live  hereafter  as  be- 
OomeOi  men  of  peaceable  dispositions." 

The  reference  to  "  our  Elnsmaii  Blank,"  la  explained 
1^  reverting  to  No.  ESS,  a  letter  of  complaint  written 
1^  "Blank,"  the  pootsoript  of  which  la  quite  in  point: 

■■  P.  S.  —  I  herewith  send  yoa  a  paper  drawn  up  by 
ft  conntry  attorney,  employed  by  two  gentlemen, 
frhoie  names  he  vv  not  acquainted  with,  and  who 
did  not  think  fit  to  let  him  Into  the  secret  wliich  they 
ware  tianaacUng.  Iheardliim  oalllta'blanklnsCm- 
ment,'  and  read  It  after  the  following  manner,  Tou 
nu^  see  by  this  single  instance  of  what  nse  I  am  to 
the  bn^  world ; 

"0,  T.  Blank.  Esqnire,  of  Blank  town.  In  the  oonnty 
of  Blimk,  do  own  myaslf  indebted  in  the  sum  of  Blank 
toOoodman  Blank,  for  the  Berrioealie  did  me  in  pro- 
earing  me  the  goods  foDowtng,  Blank;  and  I  do 
hereby  pronUae  the  said  Blank  to  pay  onto  him  the 
•aid  anm  of  Blank,  on  the  Blank  d^  of  the  month  of 
Blank  next  eosolng,  nnder  the  penalty  and  A>rieltare 
of  Blank." 

I  In  So.  372  (I^  Steele)  is  a  oommuuication  from  one 
describing  an  evening  paased  at  "a  lawyers'  clnb," 
tha  tendency  of  which  he  oomphdna  la  "to  IncreMM 
fraud  and  deceit."  He  says  t  "Every  ona  proposes 
tha  cause  he  has  then  in  band  to  the  board,  npon 
which  each  mraaber  gtvea  his  Judgment  according  to 
the  experlenoe  he  hM  met  with.  If  it  happena  Uist 
any  one  put  a  case  of  which  Oiey  hare  had  no  pre- 
eedent,  it  ia  noted  down  by  their  clerk  Wlil  Ooone- 
quill  (who  regiateTS  aU  Oielr  proceedings),  that  one 
of  them  may  go  the  next  day  day  with  it  to  a  oonnael. 
This,  indeed,  la  commendable,  and  ought  to  be  the 
principal  end  of  their  meeting ;  but  had  you  bsMi 
there  to  have  heard  them  relate  their  methods  of  man- 
aging a  cause,  their  manner  (tf  drawing  oat  Ui^  bills, 
and.  In  ahort,  their  argomenta  npon  the  several  way" 
of  abnalug  Ih^  clients,  with  the  applanae  that  ia  given 
to  liim  who  baa  done  it  moat  srtftilly,  you  would  be- 
t>rs  now  have  given  your  remarks  upon  them." 

In  No.  21,  Addiaon  reflects  "  upon  the  three  grest 
profDsaiona  of  divinity,  law,  and  physic;  bow  they 
are,  each  of  them,  overburdened  with  praotitioners, 
and  filled  with  mnltitndaa  of  ingenloaa  gentlemen 
that  starve  one  another." 

He  paya  hia  oompllments  to  us  aa  follows :  "  mu 
body  of  tha  law  ia  no  leas  encumbered  with  suparfln- 


tbat  are  like  VirgU'a  army,  which  he' 
tells  us  was  so  crowded  many  of  (bem  bad  not  room 
to  use  their  weapons.  This  prodigious  society  of  men 
may  be  divided  into  the  litigious  and  peaceable.  Un- 
der the  flrst  are  comprehended  all  those  who  are  car- 
ried down  In  ooaoh-fulla  to  Westminster  Hall  every 
morning  in  term  time.  Martial's  desorlption  of  this 
Bpedas  of  Iswyeis  is  tvOl  of  bnmor:  'Irat  et  verba 
logout,'  'Men  that  lijre  out  their  words  and  anger ;' 
that  are  mors  or  less  passionate  aooording  aa  they  are 
ptii  for  It,  and  allow  their  client  a  quantity  of  wrath 
proportionate  to  the  fee  which  Qiey  reoelve  &om  him. 
I  must,  however,  observe  to  the  reader,  that  abova 
Oiree  parta  of  those  whom  I  reckon  among  the  IIU- 
glons  are  such  aa  are  only  quarrelsome  in  their  heorta, 
and  have  no  opportunity  of  showing  their  passion  at 
the  bar.  Neverthelees,  aa  they  do  not  know  what 
strifes  may  arise,  they  appear  at  tha  hall  every  day, 
that  they  may  show  themselvee  in  readiness  to  enter 
tha  lists,  whwiever  there  shall  be  occasion  for  them. 
The  peaceable  lawyen  are,  in  the  flrst  place,  many  of 
the  benohera  of  the  several  inns  of  court,  who  aeem 
to  be  the  dignitaries  of  the  latr,  and  are  endowed 
•wiQi  those  qualidcations  of  mind  that  aocompllah  a 
man  raUier  lai  a  mler  than  a  pleader.  These  men 
live  paaoesbly  In  their  Itabltations,  eatli^c  onoe  a  day, 
and  dancing  once  a  year,  for  the  honor  of  their  reapec- 
tlve  sootetles.  Another  numberiaaa  branch  of  peace- 
able lawyers  are  thoee  young  men,  who,  being  placed 
at  the  inns  of  court  in  order  to  study  the  laws  of 
their  country,  A^nent  the  pl^-house  mora  than 
Westminster  Hall,  and  are  seen  in  all  public  aaaana' 
bllsa,  except  In  a  oourt  of  justice." 

We  might  well  take  comfort  to  ourselvaa,  if  maul 
with  no  severer  cvitio  titan  the  gentle  Addison. 


Aa  might  be  expected  flram  the  dlsaolute  mannan 
of  tlie  times,  Law  and  Lawyers  make  bat  a  smsU 
figure  in  the  dramatists  et  the  Bestoration.  In  n« 
PtafndAUer,  however,  we  find  some  amusing  hits  at 
the  lawyers,  and  one  very  amnalng  chaiaoter, "  Wl(|ow 
Blaokaore,  a  petulant,  litigious  widow,  always  in  law," 
Scene  1,  of  Act  3,  la  laid  In  Weatmiustar  HaU,  wfaera 
JUimly  and  JFrteman  enter: 

"Jfatiiy.-  I  hat*  tiila  place  worse  than  a  ntan  who 
has  inherited  a  ohancuy  snit.  I  wli^  I  ware  out  00*1 
again. 

Freeman!  Why,  yon  need  not  be  afraid  of  this 
ptaoe ;  for  a  man  withont  money  needs  no  niore  fear 
a  erowd  of  lawyers  ttian  a  arowd  of  plokpoAeta. 

Jfonly  .■  This  the  reverend  of  tbe  law  would  har* 
thov^t  the  palaoe  or  resldenoe  of  JoaUoe ;  but  if  It 
be,  she  liTss  here  with  the  state  of  a  Turkish  Em- 
peror rarely  seen,  and  besieged,  rather  than  d^boded, 
by  ber  nnmnoua  blaAgnard  hen." 

The  widow  enteia  in  a  crowd  of  half  a  doien  law- 
yerai 

"Widotgr  Oflbrmsarelbrenaal  yon  nugy  compan- 
ion, youl  D*  ye  know  wbo  ye  speak  toT  Artthona 
solicitor  in  chancery,  snd  oflbr  me  a  n^vrtaoel  Mr. 
Sergeant  Plodden,  here's  a  fallow  has  the  Impudenco 
to  ollBr  me  a  referencst 

Barttamt  Ftoddt*:  Who's  Out  baa  Ota  impudenM 
to  oAt  a  rt*nnea  wttbls  Am*  WKlkf" 
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The  widow  Bays  to  Mr.  Quatnt:  "Pray.go  toUca 
grest  deal  In  cbaaceiy ;  let  your  words  b«  WMiy  and 
yonr  sense  bard;  my  cause  reqnirea  it;  branofa  It 
bravely,  and  deck  my  cause  with  flowers,  that  the 
Biuife.e  may  lie  hidden.  Go,  go, -and  be  sure  yon 
remember  the  decree  of  my  Lord  Chancellor,  Tri- 
eetimo  quart  of  the  qneen. 

Q»aint;  I  will,  as  I  see  caase,  extenuate  or  exem- 
plify matteiB  of  Aict ;  bafBo  truth  with  impudonce  j 
answer  exceptions  with  qnestionB,  though  noTer  so 
Impertinent;  fbr  reasons  give  'em  words;  for  law 
and  equity,  tropes  and  flgnrea  ;  and  so  relax  and 
enervate  the  sinews  of  their  argument  with  the  oil  of 
my  eloquence.  But  when  my  lungs  can  reason  no 
longer,  and  not  b^ng  able  to  say  any  thing  more  Ibr 
our  canse,  say  every  thing  of  our  adversary." 

On  espying  another  lawyer,  the  widow  excl^ms : 
"  Is  not  that  Mr.  What-d  'ye-oall-him,  that  goes  there, 
he  that  offered  to  aell  me  a  anit  in  chancery  fbr  five 
hundred  pounds,  fOt  a  hundred  down,  and  only  pay- 
ing the  clerk's  fbesT"  Again,  MaiUj/  complains  that 
"  a  lawyer  talked  peremptorily  and  saucily  to  me, 
and  as  good  as  gave  me  the  lie,"  to  which  FYetman 
replies  i  "  They  do  It  so  often  to  one  another  at  the 
bar,  that  they  make  no  bones  on't  elsewhere." 

Major  OI4f<"i  given  to  scribbling  and  in  love  with 
Qte  widow,  says  to  her :  "  Here's  a  poem,  In  blank 
verse,  which  I  think  a  handsome  declaration  of  one's 
pasrion ;"  to  which  the  widow  answers :  "  O,  if  you 
'  talk  of  declarations,  I'll  show  you  one  of  the  prettiest 
penned  Uiings,  which  I  mended  too,  myself,  you 
muatknow.  Old.  Nay,  lady,  if  you  have  osed  your- 
self so  much  to  the  reading  baisb  law,  that  you  hate 
smooth  poetry,  here  is  a  character  for  yoii,  of— 
Wid.  A  character  I  Nay,  then  I'll  show  yon  my  bill 
of  chancery  here,  that  gives  you  such  a  character  of 
my  adversary,  mokes  htm  as  black—  Old.  Pshaw  T 
Away,  away,  lady  I  But  If  you  think  the  character 
too  long,  here  la  an  epigram,  not  above  twenty  liuee, 
upon  a  cruel  lady,  who  decreed  her  aervant  should 
bang  himself,  to  demonstrate  bis  passion.  Wid.  De- 
creed I  If  you  talk  of  decreeing,  I  hare  such  a  decree 
here,  drawn  by  the  finest  clerk—  Old.  O,  lady,  lady,  alt 
interruption  and  no  sense  between  ns,  as  if  we  were 
lawyers  at  the  bar  I  bat  I  bad  forgot  Apollo  and  Lit- 
tleton never  lodge  in  a  bead  together."  Which  last 
•entiment  Is  agreed  with  by  Pope,  who  says : 


This  dialogue  winds  up  with  on  oS^  on  the  part  of 
the  JUa^or  to  read  a  letter  about  "  the  ooffee-mon's 
case."  The  widow  answers :  "  Nay,  If  your  letter 
baveacaaeln't,  'tis  something;  but  first,  I'll  read  yon 
a  letter  of  mine  to  a  friend  In  the  ooantry,  called  a 
letter  of  attorn^."  Finally,  when  one  proposes  to 
marry  her,  she  repllu:  "O  stay,  slrl  Can  yon  be 
■o  oruel  as  to  bring  me  under  Covert-Baron  again, 
and  pat  it  ont  of  my  power  toeaeln  my  own  namet 
Uabimony  to  a  woman  is  worse  than  excommuulca- 
tton,  in  depriving  her  of  the  benefit  of  the  law,"~ 
Bentimenta  worthy  of  I%«  Sevotulion  newspaper. 

rABntif'BA.n, 
In  the  Twin-Rivals,  depicts  a  vulgar  rascally  attorney, 
gta>a«wtea%,  hot  I  find  only  one  aentimsnt  4n  bis 


speeches  worthy  of  quotation.  He  is  endeavoring  to 
Induce  another  to  swear  to  a  false  will,  and  when  it  Is 
objected  toaa  agalost  conscience  he  asks:  "  But  if  we 
make  It  lawl\il,  wiiatahould  you  fear?  We  now  think 
nothing  against  conscience,  till  the  eaose  be  thrown 
out  of  court." 

OOMOKSVX, 

In  Iiore  fbr  Love,  makes  Valentine,  who  asanmea 
madness,  Inqnlre:  "Why  doee  that  Lawyer  wear 
blockr  Does  be  carry  his  oansdence  wlthout-aider 
Lawyer,  dost  thou  know  me  T  Buekrant,  0  Lord, 
what  must  I  sayT  Yea,  sir.  VaL  Thou  ll«at,  for  I 
am  truth.  'Tis  hard  I  oannotgetaUvelihood  amongst 
you.  I  have  been  sworn  out  of  Westminster  Hall  the 
flrst  day  of  every  term— let  me  see— no  matter  how 
long.  Bat  I'll  tell  yon  one  thing ;  it's  a  question  that 
wonldpoEzleanaritbrnetician,  If  yon  should  ask  him, 
whether  the  Bible  saves  more  souls  in  Westminster 
Abbey,  or  damns  more  in  Westminster  Hall."  After 
the  lawyer  goes,  he  says ;  "  'TIs  weU,  then  we  may 
drink  a  boat  without  going  together  by  the  ears." 
When  the  lawyer  re-enters,  he  exclaims :  "  Tis  the 
lawyer  with  an  itching  palm ;  and  he's  oome  to  be 
scratched — my  noils  are  not  long  enough.  Let  me 
have  a  pair  <^  red-hot  tongs,  quickly,  quickly,  and 
yon  Hholl  see  me  act  St.  Dunstan,  and  lead  the  devil 
by  the  nose."  The  lawyer  runs  off  in  a  fright,  and 
the  peendo-luiuUc  cries  to  him  that  he  need  not  nm 
so  Ihst.  "  Honesty  will  not  overtake  yon."  Cmi- 
greve  shows  his  acnteness  by  attributing  such  senU- 
ments  as  the  for«^lDg  to  a  madman.  Jeremy,  a  ser* 
vant,  endeavoring  to  give  an  adequate  Idea  of  his  skill 
in  putting  off  his  master's  creditors,  ssys:  "I  have 
dispatched  some  half  a  dozen  duns  with  as  much  dex- 
terity as  a  hungry  Judge  does  causesat  dlnuer-tlme." 
Scandal,  In  speaking  of  his  collection  of  portraits, — 
4'  as  like  as  at  Eneller's"— says :  "I  have  some  Hiero- 
glyphics too;  I  havealAwyerwlthabandred  Hands, 
two  Heads,  and  but  one  Pace." 

QT7EV£IIO, 

a  Bpanlsh  satirist  of  the  flrst  balf  of  the  seventeentb 
century,  was  much  given  to  "  Yisions,"  and  in  one  of 
the  Day  of  Jadgment,  has  the  following  uncomforta- 
ble allusion  to  lawyers:  "Ihad  topity  theeagsmess 
with  which  a  great  crowd  of  notaries  and  lawyers  was 
rushing  by,  fiying  ftom  their  own  ears," — a  long 
Journey  for  some  of  onr  proftesion.  It  must  be  con- 
ttaaed- "  in  order  to  escape  hearing  their  own  sen- 
tence ;  bat  none  snooeeded  In  this,  except  these  who 
in  this  present  world  had  bad  their  ears  cropped  off 
as  thieves ;  but  these,  owing  to  the  neglect  of  Jiutlce, 
were  by  no  means  In  the  m^ority." 

As  an  oCbet  to  this,  I  do  not  discover  that  Dante 
gives  ns  any  place  In  his  Inferno.  The  nearest  ap- 
proach to  it  is  a  reference  in  the  argnment  preceding 
the  twenty-sixth  canto,  as  translated  by  Wright,  to 
"  evU  counselors."  But,  a^de  from  the  natural  doubt 
whether  that  phrase  means  lawyers.  It  does  not  seem 
to  be  supported  by  any  thing  in  the  poem — the  report- 
er's Byllsbns  la  not  borne  out  by  the  decision.  It  is 
hardly  worth  while,  on  tbe  other  hand,  to  examine 
whether  the  poet  g^ves  us  a  place  In  Paradise;  hta 
age  was  not  christianised  enough  for  such  a  stretdil  , 
of  duulty.  ,  I  ^ 
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Notbii^  evar  written  against  tli«  Chancery  Court 
of  England  Aqaala,  In  Intensity  and  bitterness,  tbe 
llaes  of  Sbelley  "To  the  Lord  Chanoellor."  Tha 
Cbanoellor,  IrfiTd  Eldon,  bad  decreed  that  the  poet  was 
not  a  fit  person  to  have  the  ciutody  and  edacatfon  of 
hie  elder  children,  on  aooonnt,  I  believe,  of  hla  pecu- 
liar notions  of  religion ;  and  the  poet  poured  out  the 
rials  of  hlB  wrath  on  him  and  bis  court,  oommendng 
as  IbllowB : 


ooQ&tnr'R  cnrse  It  on  thee,  dRrkeal  Crest 
-jat  tOui.  knotted,  many-headed  worm, 

Wbloh renda onr  Mother'aboeom  —  Priestlj Petti 


f,  knotted,  many-headed  wi 

.,  ,,.^„ da  onr  Mocher'fl  bosom      "^  ' 

MoBked  HeaurreeUon  of  a  bnrled 
The  Star-chamber  meaning.  He  curaee  the  diief  big- 
wig by  nearly  as  many  forms  and  with  as  great  Inge- 
nuity BB  the  Catholic  anathema;  and,  among  other 

"By  all  tbe  sets  and  snareeof  thy  black  den," 
Elsewhere,  in  the  aame  pleoe,  he  mildly  character- 
Ices  the  chanoery  and  the  chancellor  as : 

"tbe  earth-«onBamlnt  bell, 
or  which  thoD  art  k  demon," 

tt  mnst  be  bad  enoa^  to  be  a  chancellor,  without 
being  euned  by  a  poet 


"  The  Law  tn  reference  to  Saiclde  and  Intemperance 
in  lilfe  Insurance,"  Is  the  title  of  a  pamphlet  read 
before  the  New  York  Medico-Legal  Society,  by  Wil- 
liam Shrady,  LL.  B.  It  is  intereeUng  as  an  abstract 
of  some  of  the  leading  English  and  American,  cases 
bearing  npon  the  question  of  how  far  inaanuice  oom- 
pnnlee  may  be  liable  in  csae  of  death  by  suicide  con- 
sequent upon  Insanity.  Upon  the  question  of  lutenP 
perance  the  antborltles  quoted  would  bcAr  as  strongly 
upon  questions  arising  upon  the  concealment  of  any 
InformaUon  material  to  be  known  by  the  Insurers  as 
upon  the  withholding  the  truUi  as  to  Intemperate 
habits. 

I  We  regret  that  tha  subject  was  not  more  fully  dis- 
cussed, and  a  thorough  examination  made  of  tbe 
principles  which  underlie  the  liability  of  insurance 
companies  In  the  cases  mentioned  In  the  title.  In 
particular  the  question  of  Insanity,  as  affecUng  tha 
l^al  rights,  liabilities  and  privileges  of  tbe  citizen,  Is 
always  a  matter  of  great  inlereet  to  the  lawyer. 

The  con  clnsiona  arrived  at  in  thlapampblet  embrace 
the  following: 

"FiTtt,  The  English  decisions  strictly  construe 
'die  by  his  own  hands  or  the  bonds  of  Justice,'  or  tbe 
words  '  commit  8uldde,'.aa  extending  to  all  voluntary 
ada,  whether  the  party  committing  aui^  acts  was 

"  SeeoTid.  The  American  cases,  with  few  excepUons, 
construe  the  same  words  ts  meaning  only  criminal 
acts  of  self-deetmctlon,  and  do  not  extend  to  acta  not 
under  the  control  of  the  will." 

•The  Law  In  reference  to  auicldaand  Intemperance  la 
Lift  Inanrance,  read  tiefOre  the  New  York  Medl«o-LegaI 
Society,  br  William  Bhrad;,  LL.  B.,  Counsellor  at  Iaw. 
Kew  York;  O.  C.  Hlne,  18M, 


HbrtUr,  6  Man.  A  dr.,  MB,  Is  one  of 
the  En^lsh  cases  quoted,  and  may  probably  be  taken 
as  tbe  true  exponent  of  the  law  of  England  on  the 
snlttect.  In  that  case  tbe  policy  contained  the  usual 
clause  that "  In  ease  the  assured  should  die  by  hia 
own  hands,  or  by  tbe  hands  of  Justice,  or  In  oonse- 
quenoe  of  a  duel,"  the  policy  should  be  void.  Tbe 
assured  threw  himself  into  the  Ttiomes  and  was 
drowned.  Erbehi ■,  ^,  instructed  the  Jury  that  if  tbo 
osanred,  by  his  own  act,  Intentionally  destroyed  hla 
own  life,  and  that  be  was  not  only  conscious  of  the 
probable  consequences  of  the  act,  but  did  it  fbr  the 
express  purpose  of  destroying  himself  voluntarily, 
having  at  the  Ume  suffldent  mind  to  will  to  destroy 
his  life,  thtf  case  would  be  brought  within  the  condi- 
tion of  the  policy ;  but  if  he  was  not  In  a  state  of  mind 
to  know  the  consequences  of  the  act,  then  it  would  not 
oome  within  the  condlUon.  Hie  jury  found  that  the 
assured  voluntarily  threw  himself  Into  the  water, 
knowing  at  the  time  that  be  should  thereby  destroy 
his  Ulb,  and  Intending  thereby  to  do  ao,  bnt  at  the 
time  of  committing  Uie  act,  be  woe  not  capable  of 
Judging  between  right  and  wrong.  The  policy  was 
held  to  be  avoided. 

(Xifl  V.  Schwabe,  anotlier  English  case,  was  dodded 
in  the  Exchequer  Chamber  four  years  later.  (&4  Eng. 
Com.  Ii.  R.,  137.)  tn  this  case  the  policy  contained 
the  words  "  commit  suicide  "  instead  of  "  die  by  his 
own  hands."  Cbbsswrli.,  J.,  at  nisi  priut,  charged 
the  Jury  that  to  bring  the  case  within  tbe  exception, 
it  must  be  made  to  appear  that  the  deceased  died  by 
bis  own  voluntary  act;  that  at  tbe  time  he  committed 
that  act  he  eould  distingolsh  between  rightand  wrong, 
eo  as  to  be  able  to  understand  and  appredate  the 
nature  and  quality  of  the  act  he  was  doing;  and  Uiat 
therelbre  he  was  at  that  time  a  responsible  being.  Tbo 
Jury  found  for  the  plaintiff,  but  In  the  Exchequer 
Chamber  a  new  trial  was  ordered  — the  court  hold- 
ing that  tbe  terms  of  tbe  condition  included  all 
acts  of  voluntary  self-destruction,  and,  therefbre,  If 
one  voluntarily  killed  himself,  it  waa  immaterial 
whether  be  was  or  was  not  at  tbe  Ume  a  responsible 
moral  agent 

Tbe  only  two  American  cases  to  which  attention  Is 
called  are  JSattabrook  v.  Union  JUvtual  Life  Ins,  Cb., 
64  Maine,  234,  and  Bremtter  t.  Fta-mer^  Loan  and 
Trvtt  Oo.,  4  Hill,  73.  In  the  case  of  Eostabrook  tha 
Jury  found  t^t  the  insured  killed  himself  as  the  re- 
sult of  a  "  blind  and  irrealstible  Impulse  over  which 
the  will  had  no  control."  The  Insurers  were  held 
liable.  Thededslon  in4HllI,  78,  was  upon  demurrer, 
which  admitted  tbe  truth  of  the  replication,  that  when 
the  assured  drowned  hlmaelf  he  was  of  unsound  mind, 
and  wholly  unconsdons  of  tbe  act.  It  waa  held  that 
tbe  replication  waa  good,  and  upon  the  Ik^  by  the 
demurrer  admitted  tbe  insuren  were  liable. 

The  last  case  waa  afterward  tried  upon  Ila  merits, 
and  reviewed  by  the  Court  of  Appeals  (6  N.  Y.  290). 
There  an  attempt  was  made  to  show  that  there  waa  no 
conflict  or  difference  of  deciaiou  between  the  decisions 
of  tbe  English  courts  above  dted  and  Hie  case  under 
oondderatlon.  Upon  tbe  trial  before  referees,  they 
Ibund  that  the  assured  threw  himself  into  the  Hudson 
river  from  tbe  steamboat  Erie,  while  insane,  for  the 
porpoee  of  drowning  himself  not  belngmentally  capa- 
ble at  the  time  of  dlstlngnlshlng  betfreen  ri^t  and 
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wrong,  Th»  Court  of  Appeal!  msUIaed  ft  TenUot 
•gainst  til*  liuai«i«.  Wua-axi>,  J.,  howerer,  in  giv- 
Ing  tbs  opinlcai  of  the  oonrt,  diBtlnsoWM*  the< 
tboM  of  Borraiiaiie  t.  Hunter  and  Cl^e  t. 
the  lefwMs  not  bATlng  found  that  the  deoeued  Mt*d 
wlMatviJy,  ojc  that  )ie  knew  tlu  oonaeqnenaa  of  hia 

Mt. 

So  the  nme  distinction  naj  be  drawn  In  the  caia 
of  SaaU^ook  y.  Utucm  Jf.  i^e  in«*  Cb.,  and  it  does 
not,  therefore,  appear  tlurt  there  is  an;  real  oonfllot 
between  the  Engllah  and  Amerioan  essea.  It  la  not, 
however,  improbaUe,  that,  if  the  case  ehoald  arise,  onr 
oonrta  would  go  the  same  length  as  In  the  opinion  of 
JudgeNxuoK,in4Hill,73;  and  hold  thateelfBlaQgh- 
tar  b7  an  insane  man  or  a  Innatio  ia  not  an  act  of  sui- 
cide within  the  meaning  of  the  law. 

It  is  doubtful,  however,  whether  we  shall  em  hare 
a  uniformity  of  dedalonq  npon  this  subject,  or  toy 
other  embiaoing  the  question  of  Insanity,  until  some 
court  having  author!^  aball  aooorately  deflne  insanity 
more  tmthflilly  than  bydeolaring  it  to  be  hiability  to 
diatlngQish  between  right  and  wrong.  Any  phyalolan 
fiunlUar  with  insanity  knows  tliat  Us  patient,  to  all 
appaajoncee,  will  be  competent  to  know  the  oonse- 
qpenoes  of  a  wroi^  act,  and  will  declare  and  leem  to 
nnderatand  ila  sin,  yet  will  be  as  mad  as  ever  entered 
ansoylum. 

Any  one  that  associates  in  the  busy  crowds  of  the 
world  has  met  men  who  never  seemed  able  to  appre- 
ciate the  diflerenoe  between  rIgtU  and  wrong,  and  yet 
•re  as  Bane  m  the  Judges  upon  the  bench.  If  the  rule 
now  ^adopted  be  oorreot,  in  criminal  oOKrta  pnnlsh- 
ipenla  ahonld  be  meted  In  proporUon  as  the  moral 
oatora  of  the  offenders  has  bem  eduoeted  or  devel- 
C9>ed.  No  consideration  should  be  had  of  the  health 
and  atrangth  of  Uie  Intelleot  which  plots  crime,  and 
aooompHahea  it  with  certainty  of  Immunity  teota  con- 
aeqaenoee  if  unaoeompaaied  by  moral  boultlea  of 
■uoh  strengOi  u  to  dlstlngniBh  between  right  and 
wrong.  It  Is  not  to  be  expected,  however,  that  Uio 
oonrta  wUlcbaoge  the  rule  so  long  sanctioned  by  their 
own  big^  anOiorily,  and  probably  U  Is  best  they 
■honld  not,  Ibr  a  change  wonld  be  apt  to  lead  to  still 


It  detracts  somewhat  ftom  the  Airce  of  sll,  or  most 
of  Um  dedsions  above  rallBrred  to,  that  strem  is  laid 
upon  the  martm  of  noMitur  a  goeiia,  and  the  words 
"death  by  his  own  hands"  are  construed  as  denoting 
ortminal  acta,  becauae  placed  In  Juxtapoaltloa  with 
tbs  elanses  referring  to  death  at  the  tiands  of  Justice, 
or  in  a  duel,  or  in  violation  of  law.  Other  considera- 
tions are  given  aotBolent  to  anstais  the  judgments  and 
decisions,  and  it  would  hardly  be  expei^ed  that  diOlEir- 
ent  dedsiona  would  depend  npon  a  poU<7  being 
wtttded  so  as  to  bring  the  olaosea  in  dUIbrent  eonneo- 

It  is,  of  course,  competent  for  an  insuranoe  t 
pany,  in  its  eontract  with  the  insured,  to  stipulate 
ag^nst  liability,  fbr  dc^h  resulting  from  aelf-deetmo- 
Hon,  whether  in  a  lit  of  insanity  or  otherwise!.  But 
while  policies  read  acoordlng  to  the  (bna  most  In 
Togue,  we  nay  expect  the  courts  to  bold  that  self- 
destrucUon  by  an  Insane  person  Is  not  the  act  of  his 
own  hand.  If  the  KngTIah  conrla  apply  to  this  partio- 
nlar  class  of  <mms  a  dUforent  test  for  Insanl^,  tbej 


should  not  be  ondeistood  as  denying  that  Uie  act  of 
a  Insane  man  Is  not  the  act  of  his  own  hand. 
Itmaybettaat  itianot  much  more  iuoorreot  to  bold 
the  queiation  of  responsibility  for  an  a<A  to  depend 
upon  its  being  voluntary,  than  upon  s  due  apprecia- 
tion of  moral  reeponslblllty.  The  definitions  of  In- 
sanity may  differ,  but  unless  the  insurers  except  . 
inaani^  Crom  their  contracts,  they  should  be  held 
liable  fbr  the  insurance  when  death  Is  the  result  of 
•elf-deetrucUon  oommitted  by  one  insane  or  a  Innatio, 


CURRENT  TOPICS. 
8t  Iionls  has  the  honor  of  developing  a  new  "cause 
fordivorce,"  Apromlnenti^Usenof thatoiiyisalleged 
to  have  recently  applied  fbr  a  dlvoroe  on  the  ground' 
that  his  wife  makee  Mm  bat  continually  fbr  religions 
purpooea.  It  is' difflcnlttoaee  how  any  court  with 
a  proper  regard  for  Ita  stomach  can  reslat  anch  a  plea. 
We  commend  the  case  to  the  attention  of  the  "  society 
to  prevent  cruelty  to  animals." 

It  Is  to  be  hoped  that  some  action  will  be  taken  in 
the  Legislature  during  the  present  session,  relative  to 
the  adoption  of  the  Penal  Code.  Our  readers  will  re- 
member that  this  Code  was  reported  to  the  Ii^lsla- 
tar«  some  five  or  six  years  ago,  sinoe  whloh  time  no 
action  on  it  has  been  taken.  finlBcient  time  has 
elapsed  to  enable  all  Its  provisions  to  be  oareftilly  ex- 
amined, and  if  there  be  any  merit  In  It,  U  Is  aboot 
time  it  should  be  passed  upon. 

The  public  press  Is  considerably  exercised  over  the 
awards  made  by  the  Canal  Appraisers  to  tlie  Black 
River  dalmanta  for  damages  caused  by  the  escape  of 
the  waters  of  the  North  lAke  reservoir.  The  awards 
were  made  by  two  of  the  appi^sers  without  the 
knowledgeorooosentof  the  tliird,  and  without  wait- 
ing to  hear  the  arguments  of  couuseL  That  the  aotioa 
of  the  two  Appraisers  was  most  extrsordlnary  and 
uqJusUflable,  few  persons  will  deny ;  that  their  award 
Is  irregular  and  void  we  have  not  the  least  doubt.  In 
the  third  number  of  the  liAW  Jocbkal  (p.  B7),  ire 
had  oocation  to  relto  to  the  statutes  and  decisions  re- 
(^irlng  persons  and  offloers  to  whom  any  power, 
authority  or  duty  la  confided  to  meet  and  consult, 
betbre  exerdeibg  any  such  power  or  authority,  or 
performing  any  such  duty.  From  tlie  statutes  and 
de(dsionstherecited,ltwill  very  dearlyappesr  that  the 
award  in  the  Black  River  case  could  only  have  been 
made  on  a  meeting  and  eonBuItatio&  of  all  the  Ap< 
pralsers,  though  tf/ter  8u<di  meeting  and  consultation 
a  majority  might  have  decided.  There  Is  nothing  la 
the  act  retbrring  their  claims  to  the  Canal  Appr^sers 
(iMxn  180B,  oh.  e9S)  that  can  take  the  case  out  of  the 
provision  of^  {  27.  2  R  a  555, 

The  ooneapoudent,  whose  letter  we  publish  In 
another  column,  "wants  to  know,  you  know,"  to  use 
a  Bamaole  expression,  why  the  "  Supreme  Court  Re- 
porter" does  not  nudce  his  latMra  manifbet  in  the  shape 
of  a  reports  It  Is' a  very  pertinent  question,  bat  one 
not  csloulated  to  avail  much.  The  "State  Reporter" 
has  now  been  in  ofDoe  for  the  gteater  part  of  a  yeai^  (J 
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and  the  fiust  that  he  Imb  thoa  fix  aooompllBhed  noUdng, 
qiparantly,  Is  iDflldent  wUhont  mocta  eomnMat  He 
m»j  lure  rsMOtui  and  excnsea  latlafiKtory  to  hlmaelf, 
bat  we  doubt  mnob  about  thetr  aatlafyiog  tba  ptofta- 
Blon.  He  ma;  bellere  that  dedalona,  like  wine  and 
flddlea,  ^w  better  wlltk  age ;  or  he  majr  hold,  with 
,the  New  York  Tim«»,  ttaatoarjai^ee  have  beoome  bo 
' "  bad  "  that  tli^  dedaiona  are  not  worth  pablishlnK ; 
or  it  may  be— and  this  we  deem  Uie  moet  probaUe 
tbeoiy— that  bia  notions  of  what  oplnione  on^t  to  be, 
areBOhightbatbehaabeennnablatogatberaaofficient 
number  of  the  degree  of  ezcellsnoe  required  to  fill 
a  Tcilorae.  Howerer  thia  va»j  be,  the  ptoteaaion  need 
and  ought  to  have  reasonsblj  prompt  reports  of  the 
decMons  of  our  oourta,  even  if  the  caaea  are  not  all 
"leading  cases."  If  Mr.  Lansing  shall  oontinna  to 
exhibit  a  like  degree  of  promptneaa,  the  profession 
will  be  oompelled  to  get  their  knowledge  of  onrrent 
law  tma  other  aourow  than  the  Btate  reporta. 

It  is  a  popnlor  notion  that  the  ponishment  meted 
outtoaaulpTltlainpr<q)ortionlotheenormlty  of  the 
Otftuse,  but  the  philoaophio  Pmush  pula  it  more 
eurately  l^  aaTing  that  It  dependa  upon  the  biliary 
eecretionoflhejadgewhodooms.  Woe  to  the  prisoner 
brought  np  for  sentence  when  the  digeeUve  oi^ans  of 
the  Judge  ore  out  of  order.  All  the  Tlals  of  Jadldal 
apleen  are  poured  oat  upon  hia  lucklaaa  liead,  and 
yeaia  are  added  to  what  would  have  been  bia  sen- 
t«noe  had  the  Jadge  taken  a  blao-plll  over  night.  A 
rather  striking,  thoi^h  perhaps  not  onnanal,  illnatra- 
fioniagtveninEdmonda'  "Select  Caaea,"  of  the  pow- 
er of  the  Blomach  over  the  doom  of  a  oonvlnt.  The 
prisonar,  Boughton,~kiiown  aa  "Big  Thunder' 
the  Antj-Bent  diatorbaneea  In  Columbia  oount^— 
been  oonviclod  of  robber;.  The  law  allowed  the  i 
tence  to  be  for  any  period  of  imprisonment,  from  ten 
yeara  to  that  for  llle.  The  presiding  Judge  hod  sum- 
moiked  several  other  Judges  and  Jndl<dal  offlcera  to  sit 
with  blm  on  the  trial  of  the  ceee.  On  meeting  to  fix 
tl>e  term  of  the  sentence,  two  voted  for  Imprlaonment 
fbr  life,  the  othera  Ikvorlng  terma  from  ten  to  twenty 
yean.  Four  votes  weveneceaaaiy  to  fix  theaentence. 
At  lengUi,  alter  -  a  protracted  discussion,  without 
any  prospect  of  agreement,  the  bell  for  dinner  rao^ 
1%erenpon,  one  of  the  Judges  tamed  to  another  and 
•ald"Come,  Judge,  there's  the  dinner  bell;  you  go  for 
lift  and  I  will."  So  the  sentence  was  tbiu  fixed.  We 
VTMider  that  no  enthusiastic  philanthropist  has  yet 
proposed  that  judges  engaged  In  meUng  out  punish- 
ment shell  be  subjected  to  a  strict  sanitary  r^ilmen. 

A  Tew  weeks  ago  two  men  were  convicted  of  arson 
In  the  third  degree  at  the  Rensselaer  sesstons  and  aen- 
tenoed  for  five  yeaia.  The  midn  evidence  against  them 
waalhat  oflbot-marks.  As  a  role,  this  sort  of  evi- 
denoe  Is  the  most  unreliable  and  untrustworthy  that 
can  be  adduced.  The  witneeaea  who  OBOaliy  swear 
to  the  oorreepondenoe  between  Ibot-marks  and  the 
prisonera'  boots  are  men  whcee  obeervations  In  (his 
respect  are  entirely  worthless.  They  do  not  found 
their  convlotions  on  accurate  HdenUflomeaanrements, 
but  either  on  a  mere  eye  oompariaon,  or  by  pressing 
the  boot  into  the  track.  The  latter  plan  has  this  ad- 
vantage, that  by  pressing  the  boot  down  the  track 


the  boot,  however  disabnOar  tt  mayliav* 
bem before,  latere  are  very  Ibw  foot-marks  that* 
hundred  books  eonld  not  be  found  to  "fit  exactly,"  If 
no  etiier  teats  were  used  than  tiioae  usoaUy  t^ipUad. 
Sooree  of  men's  boots  are  of  the  same  riae,  have  the 
aamennmber  of  niAls,  and  ore  worn  very  much  In  the 
lasie  sh^e.  The  only  reliable  erldenoe  In  cases  of 
foot-marks  la  that  whldi  la  based  upon  a  ca'efal  sdeo' 
tlfio  measurement  while  the  print  ia  yet  freah.  When 
it  has  become  partially  obliterated  no  test  can  be 
applied  which  ia  worthy  of  the  least  credlL  Beveial 
known  inatanoea  are  on  record  where  pmaons  have 
been  convicted  oh  the  evidence  of  foot-marks,  whose 
entire  innocence  has  been  anerwardaeetabllBhed.  Not 
very  long  ago  a  case  of  the  kind  ooourred  in  England. 
A  man  was  sentenced  for  eighteen  months.  The  evi- 
dence was  solely  that  of  foot-marks.  The  imprlaon- 
ment BO  aHected  the  prisoner  that  he  died.  His  inno- 
ceuse  was  snbsetiuently  completely  established.  It 
ia  quite  poaeible  that  there  have  beeu  many  similar 
cases  where  the  innocenoe  of  tlia  prisoner  has  never 
appeared.  These  ooiudderatlons  alone  should  l«ad 
oourta  to  recdve  such  evidence  wiUi  the  utmoat  oaa- 

Senator  Wood's  bill  to  aiwlisb  the  Code  ia  likely  to 
serve  no  other  purpose  than  to  illnatrate  the  Bamoole- 
llke  tenacity  with  which  a  few  lawyers  yet  ding  to  the 
practice  of  their  youth.  Here  and  there  is  fonnd  a 
lawyer  who  ohcrlBhce  the  bluest  reverenoe  for  the 
"  ways  of  onr  Athera,"  and  mooma  that  the  chariot 
of  Civilization  mi  Frc^Tess  will  persist  in  roUlng  on. 
Codification  is  oneoftheresultsof  this  on-movii^  It 
Las  become  an  accepted  bet.  Many  of  the  Sutes  have 
adopted  Codes,  either  identical  with  or  similar  to 
oars.  England  baa  reccnUy  adopted  a  Code  for  India, 
and  is  at  present  entertaining  the  notion  of  adoptmg 
a  Code  of  Civil  Procedure,  based  upon  ouia,  for  her 
own  courts.  The  Code  of  New  York  haa  undergone 
the  crucial  test  of  twenty  years'  use,  and  though  found 
wonting  In  many  respects,  has  proved  to  be  a  vast 
improTOment  over  the  old  practice.  Were  Senator 
Wood's  bill  to  aboUsh  it  and  to  retnm  to  the  former 
praotice  put  to  a  vote  of  the  lawyers  to-day,  the  mi- 
nority in  the  affirmative  would  be  pitlfolly  small. 
The  Code  has  had  two  great  drawbacks  to  overcome. 
The  first  was  the  crude  and  hasty  manner  In  wtiioh 
it  was  prepared.  The  flrat  Code  was  adopted  in 
1S48,  and  was  the  work  of  a  fow  months.  Ita  Im- 
perfections were  glaring.  The  next  year  the  com- 
missioners reported,  and  (he  L^islatare  adopted,  an 
Improved  Code.  There  were  yet  many  short-com- 
IngB,  an^  the  conunlssloners  knew  it,  and  so  prepared, 
and  In  1B50  reported,  a  third  uid  apparently  complete 
Code.  This  was  never  adopted,  but,  for  some  reason 
only  known  to  him  versed  In  the  vagariea  of  legUla- 
(ioD,  has  been  suffered  to  remain  is  the  pigeon-hole 
ever  since.  Moet  people  would  say  that  If  It  were 
worth  while  to  adopt  at  all  the  work  of  the  commission- 
ers it  should  have  been  their  completed  rather  than 
their  unfinished  work.  The  other  obstacle,  and  one 
quite  formidable  to  any  innovation,  was  the  opposition 
It  met  with  both  from  the  bench  and  bar.  Many  of  the 
Judiciary  were  particularly  hostile,  and  never  lost  an 
opportunity  to  burl  a  brick  at  IL  Onr  reports  since 
the  Code  contain  many  an  opinion,  In  which  the 
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Utmai  judge  hM  gone  extra  viam  to  abase  Uw  Code. 
Bnt  throqgti  tdl  thia  fi«r7  famaoe  It  hu  ooma  tuucatb- 
ed  and  U  gndnaUy  making  ibi  my  Into  every  State 
In  the  Union.  The  Itet  that  the  English  Code  oom- 
miisiouora  have  reported  to  Parliament  almost  a 
transcript  of  our  Code,  aa  the  eyatem  proper  to  be 
adopted  In  England,  Is  a  very  gratifying  evidence  of 
ItasoooeM. 

We  have  ofl«n  wondered  and  r^pretted  tbat  the 
■tndy  of  legal  sdence  was  so  negleoted  in  onr  Aoade* 
mles  and  Colleges.  Many  of  the  leading  inatltationa 
omit  the  law  altogether  In  their  connea  of  study ;  md 
in  the  few  where  it  is  introdooed,  so  little  attention  is 
given  to  It  that  the  stndent  receives  no  benefit.  The 
undergraduate  conrse  at  college  usually  oocuplce 
(inoludlng  the  preparatory  school)  some  seven  years. 
At  least  three.Bevenths  of  this  time  Is  consumed  in  the 
Study  of  Latin  and  Greek,  two-sevenths  in  msthemat- 
loi  and  the  exact  sdences,  leaving  only  two-sevenths 
to  be  divided  among  all  other  department  of  human 
knowledge.  And  this  brief  portion  la  chiefly  spent  in 
the  study  of  metaphysics  and  moral  science.  The 
consequence  la,  that  the  student  enters  life  with  his 
mind  well  stored  with  IntbrmaUon  that  he  con  never 
use  to  advantage,  while  be  is  ignorant  of  everything 
that  the  world  around  him  knows  and  ezpeole  him  to 
know.  He  Is  unfitted  for  business  of  any  kind,  and 
can  only  fit  himself  by  girlng  several  more  yeora  to 
tbe  acquisition  of  that  knowle*^  which  should  have 
been  Mquired  during  Ills  collate  oourse. 

It  Is  (daimed,  we  know,  that  the  object  of  education 
Is  not  merely  to  store  the  mind  with  bets,  but  to  dis- 
dpliite  It  BO  that  It  may  act  with  more  ease  anil  perfec- 
tion in  the  labors  of  life.  If  that  be  the  case.  In  what 
manner  can  that  object  be  better  accomplished  than 
by  thestudyof  thelawT  If  some  excellent  elementary 
l^inl  treotlsefl  were  subetituted  as  text  books  In  place 
of  the  usual  works  on  mental  and  moral  science,  does 
any  professional  man  doubt  the  resultT  If  the  stu- 
dent, instead  of  spending  bis  days  and  nights  In  fol- 
lowing the  crude  and  unsatisfactory  reasonings  of 
tbe  Scotch  and  Qerman  Philosophers,  would  iuvesti- 
gate  the  principles  of  the  common  or  otvU  law,  he 
would  find  a  more  pleasant  and  easier  path,  and  odd 
at  the  some  time  to  bis  stock  of  practical  and  useful 
knowledge.  Every  collie  graduate  who  has  studied 
the  law  will  admit  this. 

We  do  not  hope  for  any  change  in  this  direction 
from  ooU^e  fiMulties.  They  tkave  their  traditions 
and  their  pr^adloee,  and  ore  governed  by  them.  But 
the  societies  of  Alumni  are  beginning  to  exercise  a 
controlling  influence,  and  we  trust  that  tbey  may  be 
wUling  and  able  to  effect  something.  It  will  be  a 
glad  day  for  the  college  student  when  he  need  no 
longer  exercise  his  mind  In  the  unsatislbctoty  dls- 
cuasions  of  every  name  and  nature  that  make  up  Uie 
books  on  metaphysics  and  moral  science,  but  may 
seek  for  discipline  among  tfie  writings  of  tbe  masters 
of  the  law.  He  may  become  lees  qualified  to  dispute 
oonceming  the  laws  of  the  mind,  but  he  will  at  least 
know  something  of  the  laws  ofhls  oonntiy.  He  may 
not  be  able  to  oonatruot  or  defend  any  system  of 
theoretical  morally,  but  he  will  lay  the  foundation  of 
»  ptaoUcal  morality  which  will  serve  falm  better  than 


any  theory.  Qlve  our  young  men  fbr  text  books, 
Kent,  and  Oreenleof,  and  Story,  instead  of  Hamilton, 
and  Reid,  and  Waylond,  and  If  they  do  not  beoome  as 
aide  metaphydofans  and  theologians,  they  will  mAe 
more  useful  citixens. 


LEGAL  NEWS. 


An  Indiana  lawyer  lately  quoted  "  Let  the  galled 
jade  winoB,"  and  credited  it  to  the  Bible. 

Ten  divorcee  were  granted  at  the  recent  seaslou  of 
the  Supreme  Court  at  Burlington,  VL 

Judges  Bradley,  of  Khode  Island,  and  Hunt,  of  Boft- 
ton,  have  been  appointed  lecturers  in  Harvud  I«w 
School. 

Christopher  C.  Lo^pleU,  Esq.,  has  been  appointed 
Dane  Professor  of  Law  In  Harvard  Univeisl^,  to 
succeed  Hon.  Theophilns  Parsons,  resigned. 


Hope  Scott,  who  married  Miss  lockhardt,  the  giand- 
daagbter  of  Sir  Walter  Soott,  has  a  law  practice  in 
England  of  |100,000  a  year. 

Alft^  Hermen,  the  oldest  member  of  the  New 
Orleans  bar,  died  In  that  city  last  week  aged  eighty- 

The  Clndnnatl  lawyer 


nd  any  li 


Hon.  E.  M.  Ayleswortb,  of  East  Arlington,  Yt., 
late  one  of  the  assistant  Justices  of  the  Bennington 
to  commit  aulolde  recently 


that  State. 

In  the  county  court  at  Blchmond,  Vo,,  recently, 
Jndge  Attler  proposed  to  adjourn,  when  the  Common- 
wealth's attorney,  Mr.  Bowden,  objected,  and  made 
some  very  disparaging  remarks  re{^u\iing  the  Jndge, 
for  which  oSense  Mr.  Bowdon  was  sent  toJatL 


A  lawyer  occasioned  a  great  deal  of  merriment  one 
day  last  week  in  (be  Supreme  Judicial  Court  at  Au- 
burn, Maine,  by  suddenly  stopping  In  the  midst  of  a 
plea  and  deliberately  wiping  his  forehead  with  a  salt 
bag,  which  somebody  bod  substituted  in  his  pocket  - 
for  hlB  handkerchief. 


coal  black  eyes  and  astrikinKly  handsome  lace." 
pity  the  aavonate  who  -"-  "--  -  —  -'  -  '  ■ 
before  ajury  of  twelve  n 


idvocate  who  shall  be  pitted  against  her 


arrested  in  London  (Bng.)  the  other 

day  for  refusing  to  contribute  to  the  support  of  his 
grandfather.  He  was  shortly  afterward  released,  as 
no  law  could  be  found  to  compel  him  to  do  so,  al- 
though a  grandfother  Is  legally  liable  for  the  support 
of  his  grandchildren, 

Jndge  Watrons,  of  the  District  of  Texas,  having 
become  mentally  incapadted  fbr  his  official  duUes, 
tbe  House  Judiciary  committee  have  agreed  to  pro- 
pose that  in  case  he  reelgns  he  shall  be  paid  his  salary 
tbe  remainder ofliis life.    In  casehe  refuses  to 
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BOOK  NOTICES. 
A  TrtaUt  on  Oe  Law  <^  Dfemt:  By  Adboii  Bltighttm. 


The  aalhor  luys  la  hia  prefOoa  :  "  Tiro  Bsnaral  paipoeca 
are  (ougbt  to  be  fullllled  in  the  prepiuvtloii  ofthiawork: 
JTtjC,  topnt  the  atndent  In  poneolOD  ol  kU  knowledge 
necessuiy  to  k  clear  knd  ftmlllkT  nndentuidlnB  or  the 
origin,  operation  and  prlnolplea  orttwlamortDherltanoe 
aa  the;  now  exlit.  inclndlni  all  tbe  InoldeiiCal  qaeetlons 
oonuesCed  tberowlOi:  and  Hsond,  to  place  befbre  the 
praclical  lawyer  Ibe  adlndlcsUons  npon  the  dIArent 
poinu  and  qneetloni  from  the  reported  decUions  of  Kng- 
land,  and  of  the  leveral  aiatea  of  tblB  coantry,  ao  fully  Mt 
forth,  explained  and  reviewed,  that  he  can  learn  there- 
from what  U  neceaury  In  order  to  noderatand  the  law  and 
lla  practical  application  oa  ao  eaUbliabed  wltboDt  hBTlng 
a  copy  of  tbe  declalona  tbemaelvea  belbre  him."  The  plan 
here  set  forth  la  certainly  oomprehenalve  and  Important. 
There  are  few  branchea  of  law  of  which  an  aoeorato 
knowledge  la  ao  essential  ss  that  of  the  law  of  Desoenta, 
or  which  have  of  late  years  received  leaa  attention  at  the 
bands  of  text  writers.  Wrlterson  the  law  of  real  property 
have  Qsoally  dismissed  thesQbJeetwlth  a  few  pages,  while 
tbode  few  treatlaea  devot«d  exoloslTely  to  the  sal:Oect  have 
become  praotioally  aselcos  by  reason  of  the  Important 
ehangea  made  since  their  pnbllcaUon.  It  Is  Ibrtnnate 
that  the  preparation  of  a  new  treatise  bas  lUlen  to  the 
haadaot  one  of  the  abUet  real  property  lawyers  Id  the 
State  of  New  York.  There  are  ao  many  oollaterat  gnes- 
tlona  bearlnn  directly  on  tbe  subjects  dlscnaaed— extend- 
ing or  limiting  their  general  principles— that  one  not 
thorODghly  familiar  with  tbe  entire  real  property  law 
woDid  make  but  sorry  work  at  tbe  law  of  Descents. 

After  a  oaretul  examination  of  the  book  we  are  aatlafled 
ttaatHr.  BlDgbam  haa  done  his  workaocurately  and  well, 
and  that  be  haa  very  fully  carried  oot  the  plan  proposed 
In  his  preboe.  It  la  a  treatise  In  the  strict  sense  of  that 
t«rm,  and  not  a  mere  digest  ot  cases.  The  principles  In- 
volved In  the  reported  decisions  have  been,  so  flar  as  we 
have  been  able  to  examine,  carefully  eitrscted,  and,  on 
the  whole,  accurately  set  forth.  The  profeaalon  may,  we 
think,  be  pretty  conftdentthatwhalever  haa  been  decided 
en  most  points  of  the  law  of  descent  will  be  here  loond. 
Tbe  aathor  haa  devoted  considerable  space  to  the  subject 
ol "  Advab  cements,"  wbtch.  though  of  great  importance 
In  the  adjustment  of  estates,  haa  hsretofbre  received  bat 
slight  consideration  from  wrttara.  The  decisions  on  this 
subject,  of  late  years  vary  nnmerous,  have  bean  folly  ex- 
amined, and  tbe  principles  evolved  from  Ibem  hava  bean 
systematically  arranged. 

We  confess  to  some  surprise  at  finding  that  the  anibor 
bas  devoted  only  five  pages  to  "  tbe  ruleln  Shelley's  case." 
We  are  not  prepared  to  coincide  with  him  In  the  reason 
given  tor  this  meagre  treatment  of  tbe  question.  He 
'  says:  "The  rule  In  Bhclley's  case  is  not  entitled  to  as 
much  ooDsifleratloa  In  this  ooontryaa  In  England,  be- 
cause it  Is  not  as  Important  In  it«  bearings  npoQ  the  rl^ta 
of  the  dilTerent  partlea  connected  with  eatatfia  In  toe.  It 
makes  bat  UCtle  it  any  diobrence  here  whether  parties 
take  the  fee  by  descent  or  by  parchase.  There  are  no 
feudal  lords  to  eutCwi  loss  In  the  fruit  of  their  tenure  hero 
as  In  England,  by  reason  of  the  estate  passing  by  par- 
Ohaae  Instead  of  by  descent;  and  the  creditors  of  the 
devisor  are  aa  well  protected  In  one  event  aa  In  the  other." 
Now  we  do  not  apprehend  that  the  rule  referred  to  haa  ot 
l^le  received  much  consideration  In  England  on  account 
ofltsbearlngon  tbe  tennrcfl  ot"  feudal  lords."  Itschlef 
and  almost  only  Importance  there,  as  here,  Is  on  the 
questions  whether  and  In  wbat  cases  a,  devise  to  the  Drat 
taker  tor  life  with  remainder  to  bla  belra,  will  place  tbe 
fee  In  ebeyaDCC  during  the  life-time  of  tbe  lint  laker. 
Altbuogh  the  rule  in  Shelley's  case  has^een  abolished  In 
aereral  otthe  Statea  by  statute,  yet  in  many  of  them  tt 
«xi*tB  aa  K  pan  of  the  eommon  Uw,  and  qoeationa  ol 


great  Intrloany  freqaenlly  arias  nndw  tt.  That  the  rule 
lias  ever  been  regarded  of  the  highest  importance  and  at 
dlflBcnlt  applieation,  is  evident  from  the  mnltltnde  at 
cases  under  It.  Many  will  remember  that  Baron  Sorra- 
batter,  In  his  stroll  round  the  Umbo  of  departed  lawyer* 
and  litigants,  la  made  to  say :  "  My  attention  was  arrcated 
by  a  miserable  looking  ghost,  surrounded  by  books  anil 
papar,  which,  with  a  bewildered  oountenanoe,  he  waa 
vainly  endeavoring  to  read  through.  Upon  inqniry  I 
found  that  this  was  the  shade  of  the  oelehratad  Shelley, 
Who,  for  some  misdeed  oommitled  npon  earth,  had  been 
sentenoed  to  read  and  understand  all  the  deelalons  and 
books  relating  to  the  oelebrated  rule  laid  down  in  his  own 

In  every  other  respect  3fr.  Bingham's  bOOk  Is  very  (OU 
and  satlsfSctory,  and  will  be  found  a  very  valuable  work 
to  every  student  and  lawyer  who  Wishes  lo  Obtain  a 
thorough  knowledge  of  tbe  law  relating  to  the  title  of 
lands  by  deeoent. 
A  Btl«ettiM  «f  LeadlnaOaMalH'CMBttnal  Laar:  with  notea. 

By  Edmund  H.  Bennett  and  Franklin  Flake  Heard. 

Second  edition,  entirely  revised  and  partly  re-written. 

Vol.  1,  by  Edmund  H.  Bennett;  VoXS,  by  PrankUn 

Flske   Heard.     Boaton:    Little,  Brown  A  Omipany. 

Blnce  the  time  when  John  William  Smith  adopted  th« 
suggestions  made  In  Warren's  "  law  Studies  "  and  pre- 
pared his  "Leading  cues,"  that  method  of  presenting  im- 
portant legal  principles  has  become  very  fkstilonable,  aa 
It  certainly  la  very  valuable.  There  have  ever  been  a  cer- 
tain class  of  cases  so  well  considered,  and  on  snt^ects  of 
such  grave  and  general  Importance  as  to  t>econie  "  Lead- 
ing Gases,"  and  to  be  everywhere  received  as  authority 
on  the  princlplea  involved.  To  moke  these  the  nucM 
aroand  which  to  group  subsequent  decldona  bearing  OD 
tbequesUons involved, Is averyeioellent plan;  butmneb 
learningandjudgmentlarequtredtocarrylt  oat  properly. 
After  a  very  careful  examination  ot  tbe  two  volumes  be- 
lbre us.  we  are  sallsfled  that  Messrs.  Bennett  and  Heard 
werefullyoqtialtothenndertaklng.  The  oases— of  wbicb 
there  are  some  ninety  in  number  — have  been  selected 
with  great  Judgment,  and  have  moat  of  them  an  un- 
doubted claim  to  be  considered  "  leading  cases "  In 
criminal  latir.  The  selections  have  been  ao  made  also  aa 
to  present  nearly  every  Important  principle  Involved  in 
criminal  law  and  practice.  These  are  th«  two  funda- 
mental essentials  to  every  work  of  the  kind.  But  la 
addition  to  these,  to  render  a  compilation  ot  select  cases 
of  any  great  value,  it  la  necessary  Oiat  the  notea  appended 
to  each  case  shall  he  of  such  a  character  as  to  enable  Uio 
reader  to  fully  understand  the  consequence  and  aathority 
of  the  ease  and  to  trace  the  current  ot  subsequent  adjudi- 
cation. We  cannot  speak  too  highly  of  tbe  manner  in 
wblch  onronthors  have  performed  this,  the  moat  difllcalt 
part  of  their  task.  These  notes  display  an  amount  ot 
research,  HubUeCy  of  discrimination,  and  Sunlliarlt^  with 
the  progress  of  the  decisions,  that  is  alike  creditable  to 
ttaem  and  to  the  profusion.  For  instance,  the  note  to 
CWnntwnoeoHS  v,  liogtTi~m  very  oelebrated  case  on  tho 
inttlecls  of  Insanity,  delusion,  etc  —  occupies  thirty* 
one  pages,  and  is  one  of  the  most  ■atlsfactory  ex- 
aminations and  expositions  of  the  queatlon,  how  ftw 
insauit)'  is  an  excuse  tot  crlmeT  that  we  have  ever  seen. 
Three  questlona are  discussed  In  thellghtof  the  decisions: 

1.  What  Is  such  inaanlly  OS  exempts  tram  punishment. 

S.  Of  tbe  evidence  competent  on  the  Issues  of  Insanity, 
and  especially  of  the  opinions  of  wttnesees  on  that  subject. 

8.  Tbe  degree  ot  proof  sufflclent  to  authorise  a  Jury  M 
find  Insanity. 

The  English  and  Amerloan  decisions  ore  Y«7  fully 
reviewed,  the  principles  Involved  clearly  grasped,  logic- 
ally arranged  and  elegantly  expressed.  The  same  may 
be  said  ot  a  large  number  of  the  notea  in  both  volumes.  . 
80  fbr  as  we  know  it  is  the  only  collection  ot  leading 
criminal  cases  ever  published,  and  we  have  no  beallatlon 
In  pronouncing  it  a  very  worthy  follower  of  Smith's 
masterly  performanoe. 
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«ai«  ittTliM  all  t> 


Mlor  at  Law.    Albany ;  Wllilam  GN>ald  A  Son.    1810. 
ThU  la  tha  •aoond  monthlr  aamber  at  TOltune  thlitr- 
«Ight  oTHolrard'a  BaporU,  and  oontaliu  MrMitaen  cases, 
some  of  them  of  oanaldarable  tmp<»taiioe.   Mi.  Homid 
~  ktlMWIUaontlQiielili  iei»rts,iiot- 

[  the  appotntmant  of  a  "State  Bieporttr," 
!■■■  and  Itwytn  wbo  haT*  opinions 
I  forward  th*m  to  him.  Under  a 
proper  syltam  of  reporting  antborlied  by  the  Btata.  Mr. 
Homrd  would  reoelve  but  slight  enoootagamant  from 
the  proBwrton,  bat  onder  the  present  mansgemeiit  the 
pi  aftsslon  iflXl  be  eompelled  to  rely  mainly  on  his  Mid 
the  other  "  nnanthorlied  "  reports  lOr  their  knowledge  of 
theUw. 


CORRESPONDENCE, 

BuETAU),  3aa,  28tli,  1870. 
Editor  ALBun  Law  JotmttAi, : 

Sir— Bome  eight  or  nine  months  ago  It  was  an- 
noanced  that  a  certain  Ur,  lianBing  of  Albany  hod 
been  appointed  "  Supreme  Court  Reporter,"  nnder' 
the  act  or  1869,  ohap.  99.  That  act  reqnirM  that  the 
opialoiu  "aball  be  promptly  reported,"  and,  although 
nearly  throe-qnarters  of  a  year  bare  elapsed  alnoe  his 
appointment,  the  profeaslon  have  thns  fhr  seen  nothing 
of  the  resnltB  of  his  labors.  Can  you  Infbnn  me  of 
tbe  reason  of  thla  nnnecessary  uid  unprofitable  delay 
in  making  public  the  decdsions  of  our  courtsT  There 
certainly  have  been  Important  deoialona  enough 
rendered  dtiring  the  Interrd  since  his  appointment  to 
have  filled  two  voliunea,  and  Mr.  Lansing  must  either 
entert^n  an  unwarrantable  disregard  to  the  require- 
ments of  the  law  under  which  he  holds  hla  office,  or 
must  have  been  groaaly  nqij^nt  in  the  discharge  of 
liiM  duUea.  Toura  very  truly. 


New  York,  iDgrahBrn. 


let  MondftT,  Bpeclal  Term  (Motions),  Kings,  Qllbert. 
lit  Monday.  Special  Term.  Mewbnreh,  Baraard. 
1st  Monday,  Caroolt  and  Oyer  and  Terminer,  SolllTaii, 
Miller, 
tat  Mondiv,  Clrenlt  and  (^er  and  Terminer,  Fonda, 

laC  Monday,  Clraalt  and  Oyer  and  Terminer,  OaondBga, 

iBl  Monday,  ClroBlt  end  Oyer  and  Terminer,  Monroe, 
Johnson. 

ad  Monday,  General  Term,  Kings. 

3d  Mond^.Clreultand  Oyer  and' 
Peckham. 


•dU onday,  General  Term.  BnnUo. 
Id  Monday,  Bpeclal  Term  (Insuea).  Kings.  Gilbert. 
Sd  Monday,  Circuit  and  Oyer  and  Terminer,  Greene, 
Miller. 
Sd  Monday,  OlrBalt  and  Oyer  and  Terminer,  Chenango, 


Sd  Monday,  Circuit  and  Oyer  and  Terminer,  Canton, 


4th  Toesday,  Clroolt  and  Oyer  and  Terminer,  Balem, 
loaebtana. 
Last  Monday,  Clrenlt  and  Oyer  and  Terminer,  mega. 


COURT  OP  APPEALS  ABSTRACT. 

JtHMt  OuOamtM,  Jr.jmd  another,  App't,  v.  Jatp4r 
T.  Van  VUtek  tl  oL,  Btap^M. 

On  and  prior  to  June  lat,  185T,  A.  J.  Stevena  ft  Co. 
were  engaged  in  business  as  "  bankers  and  real  es- 
tate brokers"  at  Dee  Moines,  Iowa,  and  tha  deftnd- 
ants  were  bankers  in  New  York.  The  latter  act«d  aa 
■genta  of  the  former,  in  New  York,  to  receive  remit- 
tances, pay  drafts,  and  to  redeem  the  blUa  of  the  Agrl- 
oultural  Bank  of  Tennessee,  and  return  the  latter,  by 
express,  to  A.  3.  Stevens  &,  Co.  at  Des  Moines,  Apply- 
ing the  funds  of  the  latter  In  their  hands,  as  such 
■genta,  ta  theae  purpoeee.  About  the  2Tth  of  April, 
ISfiT,  defendants  reoeived  a  letter  from  A.  J.  Stevens  A 
Co.  directing  tham  to  "  pay  John  Thompson,  of  Wall 
street,  for  such  paokagea  of  billa  of  the  Agrlcultoral 
Bank  of  Tennessee  as  he  may  hand  yon.  Charge 
same  to  our  account,  and  forward  packagea  to  ns  per 
express."  On  the  10th  of  June  following,  defendants 
received  another  letter  (torn  A.  J.  Stevens  &  Co.,  In 
which  they  aald  i  "  You  will  notioe  by  (he  iooloasd 
card  that  we  have  admitted  new  partnera  on  the  1st 
instant"  The  card  annonnoed  the  bnsinesa  of  the 
firm  in  the  same  terms  as  tberetofbre.  Subsequently 
defendants,  In  pursuance  of  the  InstractlonB  In  the 
letterof  the  2Tth  of  April,  received  from  Jolm  Thomp- 
son packages  of  bills  of  the  Agrlonltnral  Bank  of  Ten- 
neasee,  paid  him  for  them,  oharged  the  amount  to 
Stevens  &  Co.  and  forwarded  the  packagea  to  that  Arm 
at  Des  Moines.  When  the  packages  arrived  there, 
Stevens  claimed  that  they  were  for  blm  individually,  ~ 
imder  arrangements  of  the  old  firm,  and  received  them, 
and  ftaudulenUymlsi^tproprlated  their  contents.  This 
action  wss  brought  by  the  now  partners  admitted  Into 
the  firm  of  A.  J.  Stevens  &  Co.  on  the'flratof  June  to 
recover  the  amount  of  the  firm  fnnds  appropriated 
by  the  dcfendanta  to  the  purchase  of  the  said  pack- 
ages. Plaintifb  claimed  that  the  redemption  of  bills 
of  the  Agricultural  Bank  of  Teonossoo  was  no  part 
of  the  business  of  the  new  firm,  and  that  the  delbiid- 
anta  had  never  received  authority  (him  such  firm 
to  make  such  redemption,  and  fltat  they  had  done  so 
without  the  knowledge  or  consent  of  plUutlfb. 
HeUt,  that  the  notioe  to  defendants  that  the  new  mem- 
bers had  oome  Into  the  firm  of  A.  J.  Stevens  &  Co. 
was  notioe  that  they  had  eome  into  a  participation  in 
(he  Identical  business  theretofore  In  progress,  and 
that  the  defendanta  wereJustUsd  Iti  carrying  out  tha 
Instmotlons  previously  given  by  the  ftrm,'and  trans- 
aoting  the  buslneea  in  the  same  manner. 
St^hen  Mag  y.  William  C.  SAinelander,  ErtCMtor,  etc 

The  defendants  testator  gave  a  lease  of  certain  lands 
to  one  Howard,  for  twenty-one  years.  When  thia 
Leaaa  was  given  thera  were  bo  boUdlngs  <at  Uia  p«9- 


iAU^ 
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«rty  demiiwd,  and  the  lease  stlpuUt«d  that  at  the  ex- 
piration of  the  term  the  leasur  ahoald,  at  hie  option, 
either  grant  a  new  lease  to  the  lessee  or  hla  assigns, 
tbr  a lilce  l«nn,  or  payUie  value  "of  all  aaoh  atone 
ftnd  bride  boUdings  as  ah^  have  been  erected  on  the 
laid  hereby  demised  premises."      Howard  entered 
under  the  lease  and  erected  oertcdn  bnUdluge  of  brick. 
Afterward  and  during  his  term,  the  plidntilT  became 
Bsoigcee  of  the  lease  and  owner  of  the  buildings.    Be- 
fore the  explrstliKi  of  the  lease,  the  defendant.  In  pur- 
suance of  the  ag;reemsnt  in  the  first  lease,  exeeated  to 
the  defbndant  a  second  lease,  which  contAined  a  condi- 
tion, that  the  defendants  a 
either  grant  a  new  lease  for  t 
^-one  years  or  pay  unto  the 
snch  atone  and  brick  bnOd 
erected  by  the  said  party  oft 
Oft],  his  executors,  etc,  la  tl 
and  be  then  standing  thereoj 
the  second  Ibbbo  the  defend 
the  lease,  but  offered  to  pa« 
atone  or  hriok  buildings  ie 
The  only  buildings  on  the  p 
od  by  Howard,  before  the  it 
plaintiS;  and  which  had  pa^ 
•MignmenL 

Held,  that  by  a  lUr  canstr 
the  two  leases,  the  covensn 
eluded  all  bnlldlnga  of  alone 
premlsea  at  the  expiration  of 
er  built  by  the  pl^ntlfT  or.  I 

detbndante  were  bound,  ^ther  to  renew  the  lease  or 
pay  the  value  of  the  bnildii^. 

Mieltael  OmnoMy  v.  Oomelitu  ParUon. 
While  engaged  In  the  defendant's  serrioe,  in  the  re- 
lation of  master  and  servant,  the  plaintiff  was  ii^nred 
by  the  lUl  of  some  staging.  Held,  Ist,  that  an  Injury 
austatned  through  the  negligence  of  a  fUlow  workman 
gives  no  rlghtof  action  mgolnst  the  common  employer; 
2d,  that  this  rule  prevails  Oiongb  the  fellow  workman 
causing  the  injuiy  is  of  a  superior  grade  and  the  party 
Injured  snbileottobisorder  and  direction;  8d,  that  the 
master  is  bound  to  exercise  ordinary  care  and  dill- 
genoe  in  the  selection  of  his  other  servanla,  and  in  the 
employments  and  materials  and  oonvenlences  tur- 
nlshed  to  his  servanla ;  4th,  that  the  master  is  respon- 
sible to  the  servant  for  iqjnriea  arising  fh>m  his 
peroonal  negligenoe. 
Tke  Ibim  of  OreweMnd  r.  John  T.  Hoffman  s<  ol. 
Where  neither  the  complaint  nor  BfQdavlliB  on  which 
an  application  Is  made  ftir  an  injunction  to  restrain 
defendants'  ptoceedinga  to  aoqnire,  under  an  act  of  the 
JiHglHlatnre,  title  to  certain  property  for  purposes  of 
quarantine,  do  not  show  that  snch  prooeedlogs  will 
work  great  and  irreparable  Injury  to  the  plalntifl^  the 
application  should  be  denied ;  a  general  allegation  to 
that  effect  is  not  safflcIent,butthebotsinnst  besoset 
forth  as  t6  enable  the  court  to  see  that  such  resnlta 
would  be  likely  to  flow  from  the  proceedings. 

■ToAn  Mimty  t.  8t«md  Avenua  Railroad  Oo. 
In  an  action  for  damages  sustslned  by  the  plaintiff 
by  being  mn  over  by  defbndantB'  horse-oar.  It  ap- 
peared that  the  former.  In  going  over  the  rtilroad  track 


of  defendants,  fell,  and,  while  attempting  to  get  np, 
was  struck  by  the  horaee  and  seriously  Injured.    It 
appeared  by  the  evidence  on  the  part  of  the  plaintiff, 
that  the  ear  was  some  thtrty-flve  or  forty  fbet  away 
when  he  undertook  to  orpea,  and  that  the  driver  was 
oonverelng  with  passengers  with  his  book  to  the 
horses.    Itda  was  denied  by  defendants,  however, 
and  some  evidence  introdnoed  tO'  show  that  the 
plaintiff,  who  was  a  lad  of  ten  years,  ran  against  the 
horses.    At  this  point  defendant  asked  the  Judge  to 
charge  that  the  Ihct  that  the  plaintiff,  tiefore  attempt- 
ing to  croea,  did  not  look  np  or  down  the  street  to  see 
idling,  was  negligence  on  his  port, 
lis  recovery ;  also  that  the  feet  that 
\  the  track  did  not  aflbot  the  ques- 
9*  negUganoe,  unless  aooomponled 
the  driver's  having  actually  seen 
In  time  to  have  stopped  the  cor; 
nuBt  find  that  the  driver,  if  he  bad 
ive  been  able  to  have  stopped  the 
of  ordinary  care.   Beld,  1,  That  the 
iff  did  not  look  up  and  down  the 
taelf  proof  of  nt^llgenoe ;  If  the  car 
way  to  allow  Ume  to  cross  under 
tancee,  it  was  not   n^Ugence  for 
>k  np  or  down.    3.  That  to  fhll  by 
ea,  by  the  Interference  of  another,  l^ 
.  rail,  or  by  stumbling,  Is  not  a  re- 
t  man  Is  bound  to  anticipate  or  pro- 
oslng  a  pnbllo  street;  and  tliat  in 
defendants  must  show  themaelvea 
free  from  all   negligence.    S.  That  the  defendants 
were  bound  to  exeroiae  the  highttt  degree  ot  care,  and 
that  ordinary  care  was  not  BufiBctent. 

Orrim  Aran  v.  Abram  Brolyman. 
The  premises  In  question  were  conveyed  in  1882,  to 
an  organised  school  district  by  the  then  owner.  The 
oonveyance  was  to  "  the  trustea  of  school  district  No. 
1,  of  the  town,"  etc,  to  be  held  by  them  and  ttaetr 
successors  in  office,  so  long  as  the  said  premlsea 
should  be  occupied  by  them  "  for  a  site  tor  a  sohoot 
house."  The  district  thereupon  took  possession  there- 
of; under  the  deed,  and  continued  that  poosesoion  for 
the  purpose  named,  down  to  the  time  of  the  Mai  of 
this  action.  The  same  premises  were  afterward,  and 
over  twenty  years  after  the  conveyance  to  the  lohool 
district,  deeded  to  the  plaintiff  by  the  heirs  of  the 
grantee  to  the  district.  The  deed  to  the  district  was 
not  recorded  until  after  that  to  the  plalntlfC  This  ac- 
tion was  brought  by  plaintiff  against  the  deftadant, 
one  of  the  tmslees  of  s^d  distilct,  fbr  a  (reeposs  In 
removing  a  certain  fbnce  placed  by  plaintiff  around 
ttie  land  In  question.  It  was  Insisted  on  behalf  of  the 
plainUffthatthedeedto  the  school  district  was  void, 
on  the  ground  that  It  was  not  made  to  the  district  or 
to  the  trustee*  by  name;  alao,  that  the  plaintiff's  deed 
being  flrst  recorded,  that  to  the  district  became  void  as 
to  Ume.  Held,  Ist.  That  the  deed  to  the  tmstees  of  the 
lotfor  a  school  house  site  vested  the  title  In  them.  2d. 
That,  the  school  district  having  been  in  possession  and 
claiming  title  for  over  twenty  years,  and  this  claim 
and  possession  being  notorious,  the  plt^ntiff  was  not 
a  bona  fidt  purchaser,  and  his  deed  not  within  the 
protection  of  the  recording  act  as  (gainst  tbe  deed  to 
the 
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XdiMiard  Buck,  AcMwer  of  John  B.  Briggt,  t.  Otr- 
trudv  Bry/gs  tt  al. 

The  deTendant,  Mm.  Oertrude  Briggs,  wife  of  John 
K.  Brlggn,  bid  execDted  k  morigmge  of  ber  separate 
re*I  estate  to  one  CIlAve,  to  Mcore  a  debt  or  her  hus- 
band. Borne  time  after,  tbe  said  Jobn  R.  Brlggs  exe- 
cuted a  obattel  mortgage  on  the  property  lu  queetioa 
to  Cllave,  wtui  thereapoa,  and  on  tbe  same  day,  bj 
tfas  direction  of  Bri^js,  gave  a  bill  of  sale  thereof  to 
Mts.  BriggB.  This  transaction  Is  Bought  to  be  set 
aside  as  a  fhuid  on  the  boslMud'a  creditors.  Beld, 
that  tbe  husband  bad  tbe  undoubted  right  to  transfer 
tbA  said  property  to  bia  wife  in  the  manner  be  did  as 
a  part  IndemniQ'  to  her  against  the  mortgage  she 
executed  in  hie  beltalf;  aIeo,(batthecliaUelmortg^e 
waa  not  inTilidalad  by  Teason  of  being  antedated. 
Boomev.  Nieholion. 

Tbla  was  a  motion  to  diamfas  an  appeal  from  a 
Judgment.  Tbe  action  was  brongbt  in  the  Superior 
Court  of  New  York  to  reoover  tbe  Tslne  of  a  cargo  at 
coal.  Defense  a  general  denls],  Motion  was  made  at 
tbe  Special  Term  to  strike  out  the  answer  as  sham 
and  frtvolous,  wliich  motion  was  granted  and  an  or- 
der entered  striking  out  the  answer  and  ordering 
jndgmeDt  fbr  plulntiff.  An  appeal  ftom  the  order 
and  Judgment  was  taken  to  tbe  OsubibI  Term,  which 
afflrmed  tbe  Judgment.  An  appeal  from  the  order 
and  trom  the  Judgment  was  Uien  taken  to  the  Court 
of  Appeals,  where  a  motion  was  made  by  the  respond- 
ante  to  dlamiea  the  appeal,  on  the  ground,  that,  as  tbe 
answer  had  been  stricken  out  as  abam,  tiila  wan  a 
Judgment  by  delhult,  and  as  there  was  no  appeal  from 
Buch  a  Judgment  tbe  appeal  Bbould  be  diBmissed.  It 
was  contended  on  tbe  part  of  the  appellanto  that  inas- 
much  as  Judgment  <in  virtue  of  an  order)  was  g^ven 
hy  direction  of  a  sin^e  Judge  after  argument  by 
counsel  for  both  parties,  it  was  not  a  Judgment  by 
delhult,  actual  or  construotlTe,  even  though  tbe  an- 
awer  Iiad  been  etrioken  out  as  slum.  It  was  further 
contended,  that,  inasmuch  as  the  General  Term  had 
affirmed  Iha  Judgment,  this  court  oould  not  gotiehlnd 
tbe  record,  and  their  affirmance  of  a  Judgment  as  such 
bad  oared  all  defecta.  If  any  existed.  Seld,  that  a 
Judgment  entered  on  an  order  of  the  court  striking 
out  an  answer  as  sham  was  appealable. 

Otorge  Bovmum,  itesp.,  v.  WiiUan  Jtf.  Tattmam, 
AppL 
The  defendant,  who  was  the  executor  of  a  will,  em- 
ployed the  plaintiff,  an  attorney,  to  instituto  proceed- 
ings for  Ota  sale  (d  oertain  lands  devised  by  the  wilL 
Xhe  plaintiff  did  so,  and  a  contract  of  sale  was  made. 
The  purchaser  refused  to  complete  the  purchase,  on 
the  ground  that  a  perfect  title  could  not  be  {^ven. 
Another  contract  was  then  made  with  another  person, 
who  declined  to  complete  tbe  purchase  for  the  same 
reason.  Application  was  then  made  fbr  an  order  to 
compel  the  last  purchaser  to  perform  his  coutract,  hut 
the  Supreme  Court,  first  at  Special,  and  then  on  ap- 
peal at  Oeneral  Term,  held  the  proceedings  insuffi- 
cient to  convey  title,  and  refused  the  application.  In 
the  meantime,  tbe  first  purcbaaer  brou^t  suit  to  re- 
ODver  back  moneys  advanced  upon  Ills  contract.  No 
defense  was  made,  and  the  moneys  were  repaid  him. 
The  plaintiO;  as  attorney,  then  instituted  a  partition 
aolt,  and  the  land*  were  aold  onder  the  Judgment 


obtained  therein.  This  action  was  brought  to  recover 
tbe  value  of  the  plaintiff's  servlcee  in  effecting  sale  of 
the  rnd  estate. 

At  the  trial,  defendant  moved  tor  nonsuit,  on  ttw 
ground  tliat  he  was  not  peraonalty  liable  to  plaintiff 
fbr  his  leroices,  and  that  bis  servlcee  In  partition  suit 
were  wortbless.  jffeld,  iaL  That,  as  the  servlraa  were 
instituted  and  carried  on  under  tils  employment  of  the 
plaintiff  and  bis  agreement  to  pay  fbr  them,  the  de- 
fendant was  liable  fbr  their  value.  2d.  That,  even  If 
tbe  plaintiff  hod  been  grossly  nnskillfyil  and  inatten- 
tive in  resorting  to  and  carrying  on  the  special  pro- 
ceedings first  instituted,  It  constituted  no  valid  ob- 
Jectton  to  rpoovery  for  servioee  in  tbe  partition  suit 
Sd.  It  is  not  sufficient  to  deprive  an  attorney  and 
coniucil  of  his  compensation  that  the  services  ren-  - 
dered  by  Itim  were  productive  ol  do  real  value  to  his 
client.  But  it  is  necessary  tliat  such  a  result  should 
be  caused  by  hie  unsklUfOlneBs,  inattention  or  other 
mlaoondncb  4th.  It  is  not  unskUlfuIness  in  an  attor- 
ney where  he  advises  and  Instltolca  prooeedlngi 
under  an  erroneous  opinion  concerning  tbe  oon- 
stmcUon  of  a  statute  when  such  construction  has  not 
been  authoritatively  decided,  and  conflicting  opinions 
concerning  it  have  been  expressed  in  the  court  of  last 


ABSTRACT   OP   RECENT   BAXKEUPTCY  DE- 
CISIONS. 

WKAT  PROFXRTT  VKSIa  IIT  ASSIOWBE. 

Tiie  petition  In  bankmptcy  was  filed  on  the  Sth  of 
October,  1868,  by  TogeJ,  and  on  the  7tb  he  was  de- 
clared a  liankropt.  On  tbe  6th  he  surrendered  to  the 
Register,  to  whom  the  case  was  referred,  a  stock  of 
goods  in  store  at  No.  89  Mnrr^  street,  New  York. 
Assignees  were  afterward  duly  ^tpolnted.  Cert^n 
creditors  of  tbe  bankrupt,  who  bad  sold  to  him  a  part 
of  his  stock  in  trade,  upon  the  ground  that  be  bad 
made  a  fraudulent  purchase  of  the  same,  replevied 
the  goods  in  a  Stato  court  on  the  6th  of  October,  and 
also  on  tbe  10th.  The  assignees  claimed  that  the  tiUe 
of  tbe  goods  bad  vested  in  them,  and  petitioned  the 
Judge  fbr  a  delivery  of  them  lute  their  bands.  Tlte 
Judge  made  an  order  accordingly.  Stld,  IsL  That 
the  property  of  tbe  bankrupt  in  bla  actual  pcoseeelcHi 
at  the  time  of  filing  the  petition  in  bankruptcy  passes 
into  the  hands  of  the  assignees  the  instant  they  are 
^>polnted.  2d.  That  the  proper  remedy  fbr  tbe  credi- 
tors nnder  the  drcumstancea  was  to  apply  to  the  Dis- 
trict Court  Ibr  reiid^  or  to  wait  the  appointment  of  the 
assi^ees,  and  Institute  a  proper  action  f^tatest  them 
in  the  Distriot  or  Circuit  Court.  (KJ.  S.  (3rcait  Conrt, 
NBUU»r,  J.,  In  (Ac  MaOa-  of  FoffcL) 
OOmiKIlOtAI.  PAPBB. 

nie  alleged  act  of  bankruptcy  was,  tbat  the  Com- 
pany, a  corporation,  on  the  10th  of  March,  18S9,  being 
a  merchant  and  trader,  fHtudulentiy  stopped  or 
suspended,  and  did  not  resume  payment  of  Ita  com- 
mercial paper  within  a  period  of  (burteen  days.  Buch 
paper  oonsista  of  two  instmmenta.  One  Is  a  promis- 
sory note  dat«d  November  12,  I8S8,  and  dgned  by  the 
President  and  Secretary  of  the  Company,  and  reading 
as  tbllowa:  "On  demand,  after  dote,  we,  the  McDer- 
mott  Patent  Bolt  Manulhcturing  Company,  promise 
to  pay  to  the  order  of  John  E.  Walsh,  three  hundred 
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dollaiB,  at  tke  office  of  Company,  Tklne  received," 
^e  other  is  m  receipt  or  dne  bUl,  signed  by  the  Treaa- 
nrer  of  the  Company,  and  In  the  words  tollowing! 
"  Received,  New  Tork,  November  7, 1888,  from  Mr. 
J,  C.  Brinck,  two  hundred  dollarB  for  the  HcDermott 
Patent  Bolt  Mann&otoring  Company,  ta  a  loan  fbr 
their  1106,  the  same  to  be  returned,  due  on  demand." 
Meld,  that  neither  of  tbeaa  inBtmmenta  conld  be  re- 
garded BB  "  commercial  paper  "  within  the  meaning 
of  those  words  In  the  39th  aeotion  of  the  bankruptcy 

The  eonddetatloa  was  onooimeoted  with  merohan- 
Aao,  trade  or  oommeroe,  or  with  any  meroantile 
trading  or  eommerdal  transaction.  The  object  to 
which  the  money  borrowed  by  the  Company  was  ap- 
plied by  it  cannot  affeot  the  character  of  the  instm- 
ments  given  as  evidenoes  of  the  indebtedness,  even 
though  it  was  previonaly  known  to  the  lendeni  ttut 
the  money  wonld  be  applied  to  such  oltJeot.  Both  the 
iBBtnunenta  are  payable  on  demand.  The  SMh  see- 
tlon  requires  a  nvndtUent  stoppa^  or  suspension  of 
payment  of  commercial  paper,  given  in  the  debtor's 
dwraoter  as  a  merchant  or  trader.  (U.  8.  District 
Court,  Blatobpokd,  J.,  In  CA«  MaOtr  of  (Ae  MeDvr- 
moa  Patent  BoU  Mannfaeturing  Oampans/.) 

TBOOF^OF  DKBT  — AKBKDMRNT. 

On  tbe  24tb  of  Man^,  1869,  proof  of  debt  was  made 
by  Thomas  Mootgomery  on  two  notes,  made  by  the 
bankrupt  and  tme  Odffln,  dated  October  10, 1S63,  each 
for  1700,  OQ  which  he  clamed  to  be  enUtled  to  divi- 
dends. It  BQbaequently  appeared  Oiat  Okeee  notes 
were  taken  np  and  settled  by  the  bankrupt  in  Novem- 
ber, ISM,  by  giving  a  new  note  for  |ei6,  and  a  due  bill 
for  1162.71.  The  creditor  ttiereupon  moved  to  amend 
his  proof  of  debt  by  proving  the  note  for  tBlS.  Conn- 
set  for  the  aBBigneereriBted  the  application  on  the 
gtoand  that  It  came  too  late,  and  that  a  want  of  good 
ftdth  was  apparent  The  Roister  now  certifies  the 
quMlion  to  the  oonrt,  stating  that.  In  his  opinion,  the 
t4)p11cation  should  be  denied. 

Beld,  that  the  pn^ier  comae  by  which  to  obtidn  the 
leUsf  sought  by  the  alleged  creditor,  ia  not  by  an 
amendment  of  the  proof  of  debt  The  amendment 
songiit  relates  to  a  new  and  diSbreot  claim  from  any 
one  of  those  embraced  in  the  existing  proof  of  debt 
Hie  proper  course  Is  for  the  creditor  to  prove  his 
newly-dlsoovered  debt  Independently.  (IT.  S.  District 
Court,  BI.1.TCHFORD,  J.,  in  the  Matter  of  JUontgomeTy.) 

DisTmcr  nt  which  pbtition  must  br  filed. 

Od  an  applicatioii  by  one  partner  to  have  the  firm 
declared  bankrupt,  It  appeared  that  the  firm  had 
csrried  on  buMneaa  boUi  In  New  Tork  and  in  Massa- 
chusetts,  but  that  the  buslnees  In  New  York  Vas 
terminated  four  months  prior  to  the  fllingof  the  peti- 
tion. Meld,  that  section  eleven  of  the  act  requiring 
petitlouB  to  be  addressed  to  the  Judge  of  the  Judioial 
District  in  which  the  debtor  lias  re^ed  or  carried  on 
business  for  the  six  monUis  next  Immediately  preoed- 
Ing  the  time  of  Altng  the  petition,  or  /or  1A«  tonffett 
period  during  nteh  six  months,  moat  be  constmed  to 
mean  "  for  the  longest  period  during  or  within  such 
six  months  that  he  has  resided  or  carried  on  business 
In  any  district,"  and  not  for  the  longest  part  of  six 
months.  (U.  S.  District  Court,  Bi>atohfori>,  J.,  In 
lite  Matter  t^  S3i^ta  I<otter.) 


A  voluntary  aaalgnment  made  by  a  debtor,  although 
wi^oat  preferences,  will  be  a  sufflclent  bar  to  a  dis- 
charge when  It  appears  that  it  was  made  to  delay  and 
hinder  credltora,  though  not  to  de&aud  them.  (U.  S. 
District  Conn,  Bik'raHFOBD,  J.,  In  Ue  Matter  <if 
Ooldeehmidt.) 


Under  section  43,  the  truateea,  under  direction  of 
the  committee,  may,  If  so  ordered  by  the  court,  proceed 
to  settle  the  estate  Just  as  if  there  had  beennoa^judi-  • 
cation  of  bankrupti?  and  the  bankrupt  was  managing 
his  own  affidrs,  taking  oarealw^s  to  secure  legal  pro- 
tection to  each  of  the  crediton.  IT,  under  such  a  gen- 
end  order,  the  interpoeitton  of  the  court  Is  needed  tor 
the  examination  of  witneaees  "under  oath,  etc,  appll- 
oaUon  therefor  may  be  mode  to  the  Judge  or  R^ilster, 
and  If  made  by  the  Judge,  he,  on  granting  tiie  same^ 
will  order  the  examination  to  be  had  before  the 
Krister  or  otherwise.  In  other  words,  wherever  the 
trustees  and  committee  are  satisfied  that  demands  are 
correct,  and  need  no  teatlmony  to  be  taken,  they  can 
allow  Uie  same.  When  they  are  not  satisfied,  the  de- 
mand should  be  proved  before  the  Register  on  notice 
to  the  trostees.  (U.  S.  Dlstriot  Court,  E.  D.  of  Mo., 
TIIEA.T,  J.,  In  iMe  Matter  of  Darby.) 


attorney  for  creditor  of  a  bankrupt  may  be 
of  the  bankrupt's  estate.  One  member  of  a 
firm  orcopartnership,onbehalf  of  the  firm,  may  exe- 
cute a  power  of  attorney  to  some  third  penon,  author^ 
Izlng  him  to  oast  the  vote  of  the  firm  in  the  choice  of 
•sslgneetL  (D.  8.  District  Court,  W,Va.,  JAOXaoti,  J., 
In  the  Matter  of  Bairrm.) 

PRIVIIiBOSD  OOMUUmOATIONa. 

Where  a  lawyer,  being  under  examination  in  pro- 
ceedings in  bankruptcy,  was  asked  touching  the 
making  and  considwation  of  a  certain  deed  of  property 
ftom  the  debtor  to  him,  also  of  a  subeequent  deed  of 
the  same  property  from  him  to  the  debtor's  wife,  re- 
fbsed  to  answer  on  the  ground  that  such  txanafon 
were  made  in  the  course  of  his  professional  bnalneas, 
and  were,  therefore,  within  the  privilege  of  confiden- 
tial communications  between  him  and  his  dient,  — Uie 
Register,  John  Fitch,  after  a  very  able  review  of  the 
authorities,  tield  that  such  transBottoiiB  were  not  within 
the  rule  of  privileged  communications,  and  this  con- 
clusion was  fully  confirmed  by  Bu-TOHFOBb,  J.  (Tn 
re  BtUie  and  MiUigan).  ' 


QENEKAL  TERM  ABSTRACT. 


[Owliii  to  the  enSagement  of  Jodie  HoaeboomatClronlt 
re  bavBheen  Qitatileto  procnre an  abstnct  of  bis  opinions 


imenioi  JDOfe  uobbovuiq  ■b^^inniib 

jprocnreanabstnctoftilsoplnloiia 

r  publloatlon  tbls  week.  It  will  be  given  bere- 
aner.  neitwe^  veprapooetOBlvaaDabstractofBll  the 
decialonn  rendered  at  the  JaDaary  Terra  In  the  Fourth 
DlBtrlotand  the  week  roUowlnE,  those  renderod  at  the 
Juiaacy  Term  In  the  Sixth  Distrlot.] 

AqBHt.    See  itoxJ  Affrermml. 

AjiBWKB.    Bee  fhttt  In^pritonrntnL 


ASSAULT  Ain>  B 

JbgM .-  rratoname  rttUUntee.—Ia  an  action  otastaolt  and 

batterr  It  appeared  that  the  deftnilant  had  had  Ulldlt 

wltbthe  plalntur— an  onmanlad  woman  — 

on  the  trial  was  oonfllDUuf  as  to 
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wlMlber  or  Dot  the  plklntlff  had  r«BlatadanehooDneatlon. 
Theconiuel  Ibr  the  defendant  reqoeste*  the  court  to 
ab&Tge  tbat  to  atitltle  plklDtlff  to  reoover  Uie  Jury  ranat 
Hod  thkt  the  "atmoat  reelBtaiDce  was  raanlfested  by  her 
to  Hitch  Interoonrae;"  wblah  reqaeet  was  renised,  and  ex- 
ception taken.  He  farther  reqaested  the  court  to  charge 
that  If  plaintiff,  tboogh  with  great  relnctance,  flnallr 
ceaaed  her  realatanoe,  and  relactaatly  coDxented  to  the 
■exnal  Intercourse,  she  ooold  Dotrecoverthedaniagea  re- 
■nlUas therefrom;  request  refosed  and  exception  taken. 
Bnl  the  court  added  to  the  charge  that  "the  Jury  most  be 
tatlsOed,  In  order  to  And  for  plalnUIT,  that  the  plaintiff 
made  erery  reasonable  resistance,  showing  tbat  she  did 
not  consent  to  the  assanlt."  Seld,  that  the  refusal  to 
charge  as  reqaested  was  erroneoos ;  that  to  maintain  the 
action  the  udnoit  resistance,  on  the  part  of  the  woman, 
mult  be  shown,  aoless  it  appear  that  snoh  reslslanoe  was 
prevented  by  tbraata  of  death  or  great  injury ;  that  there 
most  be  a  forcible  raTiahlng  of  a  woman  or  no  action  for 
an  assault  and  battery  Ilea  at  her  suit  for  the  oonnecUon. 
Mary  RSMOtT.  Adam  Iflngar:   Opinion  by  Fbcxham,  J. 

BREACH  OF  PBOKIBI  TO  ICAKBT. 

WTiCTrtpW  >if  ai«m  oocrUM.— In  an  action  (Or  a  breach  Of 
promise  of  marriage.  It  appeared  upon  the  trial,  that  in 
Hay,  ISSS,  the  partlea  entered  Into  an  engagementof  mar- 
riage, no  time  being  flied  for  Its  consammation.  ThBtln 
Uay,  wm.  It  was  Bgreed  that  H  staoold  take  place  in  the 
FallofiaSS.  That  In  the  Fall  of  law  the  plaintiff  became 
pregnant,  sh  was  alleged,  by  the  defendant,  and  that  no 
positive  and  direct  agreement  was  made  to  marry  at  any 
other  or  diflbrent  time  than  tbe  one  preyioosly  agreed 
npoti.  Htlit,  thatnorlgbtof actlonaccmeduntUtheFall 
ot  18S8,  and  tbe  action  was  prematurely  hroaght  prior  to 
tbat  time.  .  OaOuxint  MaMwrtm  r.  JSadmonit  Me>Rmu4. 

Opinion  by 


IfotioB  <!f  sols.— Ibe  action  was  brought  to  reoorer  tbe 
balance  dne  on  a  chattel  mortgage.  The  defendant  pur- 
Chaaed  of  (be  plalnUff  a  yoke  of  oxen,  and  as  seonilty 
tiierelbr  ezeealed  a  mortgage  npon  the  oxen  tot  tbe  pnr- 
ohase-moneTi  payable  oike  year  from  dale,  by  tbe  terms 
of  which  the  plaintiff  bad  a  right,  at  any  time  he  shonld 
deem  himself  unsafe,  to  take  possession  of  tbe  oxen,  and 
sell  the  name  at  public  or  private  sale  previous  to  tbe  day 
of  payment,  and  apply  the  prooeeds  upon  said  debt,  and 
In  case  of  deOdenoy,  the  defendant  agreed  to  pay  the 
balance.  Betbre  the  mortgage  became  due,  the  plaintiff, 
deeming  himself  unsate,  took  poeseeslon  of  the  property, 
and  sold  the  same  to  the  highest  bidder,  leaving  a  dell- 
elency,  to  recover  which  this  action  was  brought.  The 
nsoal  pnbllo  notice  was  given  of  tbe  sale,  bat  no  aotlee  of 
sale  was  served  personally  npon  or  given  to  the  detbndant. 
Btitt,  that  no  noUoe  was  neeHSarr  to  the  defendant,  tbat 
the  sale  waa  valid,  and  the  plaintiff  entitled  to  reoovo' 
the  amount  unpaid  npon  the  mortgage.  OamaHal  Suff^ 
gam  v.  Dco^orOi  J.  PYaiitr.  Opinion  by  **"■■"»,  J.  To 
appear  In  1  Lansing's  Report. 

ooio-BOXiSB.    Bee£sDi44<nAijI. 


What  allt  aaotd  pnfOrmanee  of.  —  The  parties  entered  Into 
an  oral  agreement  that  tbe  plaintiff  should  make  and  de- 
liver to  defendant  a  qnanllty  of  tierces,  to  be  delivered 
(h>m  time  to  time  as  fast  as  completed.  The  defendant 
saw  at  the  time  of  the  agreement  the  materials  out  of 
whleh  they  were  to  be  made,  and  also  saw  one  Ueroe  made. 
It  appeared  that  some  of  (be  tierces  delivered  were  nnOt 
for  use.  and  were  sold  by  defendant  at  rednced  prlcea. 
The  defendant  did  not  refuse  to  receive  them  tiercea  or 
ami  to  retnm  them,  bnt  declined  to  pay  the  oontraot 
price  fbr  them  on  settlement.  Held,  (bat  It  was  tbe  datj* 
of  tbe  debindant  to  have  ezamtned  the  tleroea  wltbln  a 
raasonable  (Ime  aOei  their  dallvaiy,  and  If  Ibond  de- 


fective, to  retom  them,  or  at  least  to  have  Dotllled  plaint- 
iff that  they  would  not  be  received.  Tbat  tbe  condoot  of 
a  party  who  seeks  to  avoid  the  performance  of  a  contract, 
on  the  ground  that  the  article  Is  defective,  mnst  not  ha 
equivocal.  The  law  very  properly  requires  him  to  act 
with  reasonable  promptness  and  decision.  JfeMn  W. 
Sttuarty.  Albert  B.GIbbt.    Opinion  by  IMOAILB,  J. 


JUfftU  ofs  ti>  deatrvj/  prioaie  pnpvrl^  to  re 
The  plaintiff  was  the  owner  of  a  canal  boat  which  had 
been  run  Into  a  dry  dock  adjoining  tbe  canal  for  repairs. 
WhUe  bringing  the  boat  ont  Into  the  canal,  and  when  i( 
waa  about  half  way  through  the  dry  dock  gate,  the  gates 
gave  way,  creating  a  large  breach  In  the  bank  and  sna- 
pendlng  navigation.  No  negligence  was  altilbutfld  to  the 
plaintiff.  The  defendant,  who  was  BOperlnlendent  of 
canal  repairs,  wltbont  notifying  plaintiff  to  remove  bis 
boat,  omsed  tbe  boat  to  be  cat  In  two  end  removed,  and 
thus  reaamed  navigation  In  abont  twelve  hoars.  On  trial 
beAwe  a  relkree,  the  referee  (bund  that  there  were  serersl 
other  methods  by  which  the  boat  could  have  beeni>emoTed 
wltbont  Injury  to  It,  though  at  oonsiderable  expense  to 
the  State  and  several  days'  delay,  and  gave  Judgment  tat 
plalnUff.  On  appeal.  Add.'  let.  That  the  defendant  acted 
ministerially  and  was  therefore  bound  to  exercise  reason- 
able care,  prudence,  and  discretion.  In  performing  the 
work.  3d.  That  the  expense  of  restoring  navigation  waa 
properly  cbatgeable  to  the  State  —  the  plaintiff  being  free 
fromblame^and  under  the  fects  of  theosse  the  defend- 
ant was  not  JnstlOed  In  destroying  plaintiff's  pTot>erty, 
and  thereby  subjecting  him  to  the  loss,  instead  ef  by  soma 
other  means  removing  the  obstmctlon  at  the  expense  of 
the  State.    .Blott  v.  Dom.    Opinion  by  IiroAiJ^  J. 


?b  rmieiB  jmeeeiUnff  iff  eanal  (QitimlMn.— On  a  certiorari 
to  review  tbe  proceedings  of  the  canal  appraisers  In  assess- 
ing damages  occaaloned  by  the  construction  and  Improve- 
ment of  acanat  as  provided  by  laws  ISM  (page  228,  H  IS,  1T>, 
the  retnm  mnst  present  some  question  within  tbe  provis- 
ion of  that  act,  which  the  court  can  consider.  That  act 
provides  that  such  certiorari  may  be  bronght  to  review 
■"any  legal  orcouBtltutloual  question,"  and  tbe  court  is 
autboiisedto  "set  aside  the  appraisal  tOr  monc  (^ Jurfxtto- 
Mon  <n  Iha  i^tpmion,  or  /in-  any  emr  comtntitnf  bg  Oiem  <n 
tuA  tleterminatiim,  except  as  to  the  amount  of  damagea 
awarded."  This  statute  contemplates  tbe  review  of  legal 
and  constitutional  questions  only,  and  that  each  quea- 
tlons  shall  be  fairly  raised  before  and  decided  by  the  ap- 
praisers before  a  review  can  be  had.  Tbe  plalntlflk  In 
error  having  fuled  to  ralae  any  sueh  question  tMfbre  tbe 
appraisers,  the  writ  was  qnashed.  People  v.  Awlerlat  T. 
OtirrCnirton.    Opinion  by  IKOAIA^  J, 


On  boat-jlIifHr. —The  plalnUff  had  a  mortgage  on  a  boat 
which  waa  recorded  In  tbe  coatom  house  at  Albany  as  r«- 
qnlred  by  actof  Oongresi,bnt  which  had  not  been  reoonl- 
ed  In  the  town  where  the  mortgsgor  resided,  as  required 
by  the  statute  of  this  Slate.  Hnbsequently  a  c>«dllar  re-  " 
covered  Judgment  against  the  mortgagor,  under  which 
the  boat  waa  levied  on  andaold  to  tbe  defendant,  who 
kuewoftheprlormortgage.  Beia.  1st.  Tbat ths recording 
of  the  mortgage  In  the  custom  house  at  Albany  did  not 
snpersede  the  neoeeslty  of  flling  in  the  clerk's  offles  aa 
required  by  alatate  (eUHv  ^tna  Int.  Cb.  v.  AldrbA.  «  N, 
T.  SI).  3d.  That  thejudgmeut  was  a  lien  prior  to  the 
■mortgage.  Sd,  That  the  defeudantas  a  purchaser  under 
the  Judgment  was  entitled  to  all  the  relief  that  the  credit- 
or himself  would  have  been  entitled  to.  4th.  That  the 
(ket  (hat  either  tbe  defendant  or  creditor  knew  of  the 
mortgage  wonid  not  deprive  them  of  any  advantage 
given  by  law.  Hb.  That  this  case  Is  dlstlngaisbable  thnn 
WMU  Bank  v.  AaUh,  1  Wallace  Kep.  e48.  Jacob  B—L  i. 
AtBaa-BU^tit.   Opinion  by  IM«AU4  J. 
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plaint  ta  thli  action  »u  tar  lUaa  ImprlconineDt,  and 
slutisca  the  dereodant  niluCaiitlally  wltb  onlawftillr 
amaUngplAioUiraDdcaiuinBher  to  be  taken  Into  otutody 
iy  an  offlccr,  etc.,  and  of  being  conllned  and  Impilaoned 
apoD  a  lUse  ehais".  witbont  reasonable  or  probable  causa. 
The  answer  alleged  that  the  detendanU  were  vestrymen 
of  a  chnriih  In  Albany,  and  as  saoh  bonnd  to  preserre 
good  order  in  the  cbnrcbj  that  the  plaintiff  had  pre- 
Tloosly  oome  Into  said  chnrah  with  a  design  to  disturb 
the  oonKregatlon,  and  did  dtstnrb  It;  that  said  oondnct 
bad  been  persisted  In  previously  fOr  some  months;  that 
on  the  same  day  servloe  wss  snspended  by  reason  of  the 
mlsoondaetof  the  plaintiff,  and  the  rector  reqneated  ber 
to  leave.  That  In  the  afternoon  of  the  same  day,  the 
reelor  called  personally  on  one  of  the  defendants  and 
stated  to  blm.  that  by  reason  of  the  conduct  of  the 
platntlff^  he  ooold  not  olDetate  or  hold  servloe  In  said 
ehnrob,  and  reqneated  blm  to  prevent  meh  oondnct. 
That  at  the  evening  servlee,  he  read  a  notice  In  regatd  to 
plaintiff's  conduct,  stating,  among  other  things,  that  If 
persisted  In,  the  oflloen  of  the  ohnrcb  wonld  perlbnn 
tbelrdaty  In  preserving  peace  and  good  order.  That  In 
defiance  of  said  notice  the  plaintiff  repeated  her  previous 
oondnct.  and  the  defiindanls  acted  as  ofileers  In  removing 
the  plaintiff.  The  answer  also  set  lOrth  the  mlscondoct 
of  the  plaintiff  tot  some  months  prevloos.  HeUt,  npon 
appeal  from  order  striking  oat  a  large  portion  of  the 
^  answer.  I.  That  mitigating  elronmstanoes  Immediately 
preceding  the  arrest,  might  be  set  up  by  way  of  answer  as 
•  partial  defMse,  (.That  the  portion  of  the  answer  which 
alleged  that  the  defendants  were  vestrymen,  etc,  was 
proper  as  a  defense  jastUJring  the  action  of  the  defend- 
ants, and  Sd.  That  the  portions  of  the  answer  which 
set  Ibrth  oondnct  tor  soma  time  prior  to  the  period  when 
the  arreat  was  alleged  to  have  been  made  was  too  remote, 
and  Bhonid  be  stricken  OQt,  as  well'  as  some  other  parts, 
wbloh  ware  redundant  and  not  material,  In  order  to  pre- 
sent the  dofense  or  mitigating  oircDmstanoee  alleged. 
XmmaJ.S«etaUhT.savarda.LaiBioa«lal.  Opinion  by 
»«"■'■"  I  J.   To  appear  In  S  Abbott. 


SIffM  i^H^ComaitocoMrcM.  — The  plaintiff  was  a  mar- 
ried woman,  living  with  her  hnsband  npon  the  farm  and 
premises  owned  by  and  In  bis  possession,  which  were 
encombered  by  mortgages  held  by  the  defendant,  wbieh 
ware  doe  and  unpaid.  The  bnsband  suddenly  left,  and 
attachments  were  Issaed  against  bis  property  as  an 
absconding  debtor.  Aflerthls  the  plaintiff  hadremoved 
some  of  her  personal  property,  Intending  to  quit  the 
premises.  The  deftmdant  oune  to  the  bouse  and  premises 
and  agreed  to  give  theplalntlfftUOlf  she  wonld  stay  there 
and  hold  the  property  until  he  ooald  pat  a  fiimlly  In. 
Bhe  promised  to  do  so,  and  did  stay  accordingly  nntll  the 
defendant  obtained  possession  of  the  property,  wbloh  be 
has  held  eirerbnoe  then.  The  husband  returned  after- 
ward and  denied  the  right  of  the  wife  to  enter  Into  sneb 
a  contract.  BOd,  that  there  was  a  good  oonslderatiou  for 
thepromlsei  thattbeplalntlffhad  alawfnlrlghtto  make 
snob  a  oontraot,  and  was  entitled  to  recover.  Louita  P. 
Sail  T.  Jelm  TouHO.  OplnlonbyHTLi.EB,  J.  Toappearln 
>sltq>.' 


A<ffla(«KV  9'.  — An  Indictment  against  the  plaintiff  In 
error,  charged  that  the  prisoner  nnlawfolly,  knowingly, 
and  designedly,  did,  with  Intent  to  cheat  and  defrand  one 
Abe:  Qregory,  etc,,  "for  the  purpose  of  Indnclng  said  Abel 
Gregory  to  part  wltb  a  yoke  of  oxen,"  and  after  setting 
ftirth  the  ftdse  pretenses  closely  tbHowIng  the  langusge  of 
the  statute,  alleged  that  "by  which  said  Iklse  pretence*. 
ha,  the  said  Richard  R  Clark,  then  did  nnlawtally  obtain 
(torn  the  aald  Abel  Qregory  one  yoke  ot  oxen,"  eta,  and 
tlMn  aftar  ne^tlving  tJte  blae  pretenses  sst  forth,  alleged 


that  the  prisoner  "  well  knew  the  said  l 
be  &lse,"  etc  M*ld,  tttat  Ibe  Indlotment  sofflelentlr 
alleged  that  the  prosecutor  was  Indoeed  to- part  with  Ikis 
property  by  means  of  the  lUse  pretenses  made.  Ste\ar4 
B.  Clark  v.  T?it  Pn^ite.    Opinion  by  HiiJSB,  J. 


Bareitt  If  a  gnmt ;  rfpM  (o  fruOd  menpiv.  — On  appeal  by 
defendants  from  a  decree  under  an  order  ot  a  referee  pet- 
petnally  reatralnlng  the  defendants  from  digging  any  o»- 
nal  or  raoeway  across  plalntlflk'  premises.  It  appeared  that 
pialntlOi'  grantor  had  deeded,  to  parties  under  whom  de- 
fendants held,  the  right  to  carry  snrplos  water  from  cer- 
tain tails  over  said  lands  by  a  raceway,  canal  or  flume. 
It  was  conceded  that  the  defendants  had  the  right  to 
dig  said  canal,  unless  tbey  or  those  under  whom  they 
claimed  had  already  exercised  said  right  granted  to  them, 
or  had  so  &r  exercised  It  as  to  show  to  strangers  that  tbey 
bad  done  so  at  the  time  the  plalntlflk  purcbssed.  The 
evidence  before  the  referee  showed  tliat  fbr  many  years 
the  water  had  been  conveyed  In  raceways  which  had  been 
severml  tlmee  extended  and  changed,  but  tbe  referee  ex- 
presoly  finds  that  this  was  never  Intended  by  eltber  party 
to  the  grant  as  an  exercise  thereof.  The  referee  did  not 
find  that  the  appearance  of  the  promisee  when  purchased 
by  the  plalntlfh  would  indicate  to  them  that  the  right 
had  been  exercised  and  exhausted,  fiitid,  that  the  ptalnt- 
IfTh  must  eetabtlsh  such  to  have  been  the  Ibct  befbre  tbey 
are  entitled  to  the  decree  entered  nnder  the  order  of  the 
referee.  Albert  Hatt  et  aL  v.  Jerewtalt  W.  Dfmmiek  it  tO. 
Opinion  by  Prcxhak.  J. 

(OmetuctadntMKiMt.) 


apart 


DIGEST  OP  RECENT  AMERICAN  DBCI8I0NS.* 
\dvkbsb  POSSCSilOII. 

1.  TFAofeaiuHtutet.— Possession, by atenant,ofaportlon 
of  a  lot  of  land,  under  a-  lease,  and  the  clearing  up  and 
cultivating  a  part  thereof^  sncb  possession  being  under  a 
claim  ot  title  by  the  lessor,  which  Is  evidenced  by  his 
executing  the  l«aiie  and  demanding  and  receiving  rent, 
Is  a  good  adverse  possession,  at  least  to  the  extent  of  the 
Ittod  cleared  and  cnltlvsted.    ^iany.  Oaok. 

%.  Actual  possession  of  a  part  of  a  lot  of  land,  with  claim 
oftltleto  the  whole,  the  entry  and  claim  being  DUdern 
written  Instrument,  Is  snftlalent  to  constitute  an  adverse 
holdlngoftbewholelot.   lb. 

t.  Where  a  valid  eonstmctlve  posicsstoo  ot  an  entire  lot 
is  acquired  by  entry  under  claim  of  title  fbunded  upon  a 
written  Instroment,  and  the  actual  occupation  of  a  part, 
itoannotbedefeatedby  asubaequententry.  on  Ihesama 
lot  by  another,  who  make*  an  Improvement 
and  obtains  title  to  the  whole  lot.   lb. 

i.  Tbe  effect  of  saoh  subsequent  entry  would  be  to  give 
the  person  so  entering  a  possession  of  the  part  actually 
occupied  and  Improved,  but  no  farther.  A  oonstruetlva 
poaseasion  of  the  unimproved  part  of  the  lot  vould  remain 
In  him  who  made  the  first  entry  under  claim  and  colw 
of  title  and  Improved  In  part.  lb. 
G.  (AuleraO>n9<n>Il«r'«dcad.— Aoomptroller'sdeed,glvetl 
npon  a  sale  of  land  for  laiea,  with  actual  possession  ot  » 
part oftbe lot  embraced  In  It,  and  claim  of  title  to  the 
whole,  is  a  sunclent  fbundatlon  fbr  on  adverse  possession, 
even  though  tbecomptrollerhndnotanthorlty  to  sell.  lb. 

6,  Ifsuoh  deed  be  fhir  npon  Its  (Bce,and  contains  no  evi- 
dence of  want  of  authority  by  the  comptroller  to  execute 
It,  inasmacb  as  It  purports  to  be  executed  nnder  an  au- 
thority. It  gives  color  of  Utie  to  the  grantee,  although  the 
pretended  authority  reclted'upon  Its  Ihce  does  not  In  Ihet 

T.  The  possession  and  claim  of  title  of  the  grantee  in 
such  adeed,  and  of  those  claiming  under  him.  will  be  pre- 
sumed to  have  been  In  accordance  with  the  title  apparent- 
ly derived  ITom  tbe  comptroller's  deed ;  and  as  that  deed 
did  not  show  that  It  was  Illegal  or  void,  the  possessloit 
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and  claim  nndsi  It  vlll  b«  pTMomed  to  b>TB  baen  In  good 
faith,  «ad  therafDN  advene  to  tbe  tlUe  of  the  former 
ovner,  and  It  ooDtlnned  fOr  the  period  of  twenty  rearm, 
will  npeo  Into  a  perfect  Utle.   lb. 

L  DuUetandltabaUlettfnqttiiiitmdenlt.  —  Itlt  the  datf 
o(b  HipeiiiiUudeat  of  repair*  od  the  Brie  canal  to  remore 
obairncUone  whtcli  hinder  or  prevent  navigation  there- 
OQ,    Bicla  V.  Dom. 

i.  AQd  a  iDperlntehdent  having,  In  good  lalUi,  deter- 
mined in  regard  to  the  neceaalty  and  propriety  of  remov- 
ing a  boat  belonging  to  an  indlvldoal,  aa  an  obitructlon 
In  the  canal,  be  can  only  be  held  reaponalble  to  the  owner 
Dpon  the  grOQDd  that  he  waa  chargeable  with  negUgance, 
or  Improper  conduct.  In  executing  the  worfc,    lb. 

3.  If  he  can  repair  a  breach  In  the  bank  of  the  canal, 
occasioned  by  a  flood,  by  •  resort  to  trOinorti  meana,  and 
tliereby  conUnas  navlgaUon  wltboat  material  Interrup- 
tion, or  serloiu  detriment  to  the  publlo  welbre,  It  ti  Ua 
dQty  to  do  ao,  initead  of  adopting  the  atrtionib'ani  meaa- 
nre  of  cnttlnga  piece  offaoajial  boat  owned  by  an  Indi- 
vidual, in  order  tocloae  the  galea  Of  a  lock.   lb. 

4.  And  wbere  tbe  proof  showed  that  there  were  aeveral 
other  methoda  by  whleh  the  obstruotlon  caneed  by  a 
canal  boat  grounding  in  tbe  galea  of  a  lockoould  have 
been  removed,  and  tbe  dlQIcalty  obviated,  tt  mu  held,  that 
the  luperlntandght  of  repalri  waa  not  Juatlfled,  on  the 
ground  of  ■■  an  overruling  neceaalty,"  In  cnltlng  the  boat 
In  two  and  removing  a  portion  thereof,  tbereby  aultjact- 
ing  the  owner  to  a  loaa  of  hu  property.    7b. 

s.  Held,aito,  that  In  what  he  did,  after  be  determined 
the  necessity  of  removing  the  obstractlon,  the  anperin- 
tendent  must  be  deemed  to  have  acted  mialaterlally,  and 
was  therefore  tKinnd  to  exercise  reaaonablecare,  pmdenoe 
and  diacrelion.  In  performing  the  work.  lb. 
cm  ttw  hkw  tobx- 

/^funclliHi  oimIiuC  RuiMntr  oontrod*.  —  Ad  InJunoUon  will 
not  be  laaued  to  reetraln  tbe  oorporation  of  the  city 
of  New  York  from  entering  Into  a  contract  where  there 
IB  no  valid  Btatute  preventing  the  making  of  such  con- 
tract, and  the  caae  preaenia  no  facta  JURtifying  the  inler- 
fereuce  of  tbe  court  on  the  ground  of  fraad.  FuOmaa  v. 
lAe  Mm/or,  tie.,  of  Nan  Tork. 

C01fPT4DLI.BB'a  DEBD. 

1.  nttoi/ffnBUM.  — 8ecUon5Sof theactoftfaeleglalatnre 
of  189S  (tAWiof  1B(5,  p.  no),  aa  amended  In  ISSO  (Laws  of 
lew,  ch.  mi,  which  proTldee  that  where  the  petaon  or  per- 
sona olalnllDg  title  ander  a  oomptroller'a  deed,  apon  a 
aale  of  lands  tor  lax«.  or  their  granleea  or  ■salgneea,  aball 
be  IQ  poaaeailon  of  the  land  deacribed,  either  tbemaelvea 
or  by  their  grant«ea.  ele.,  ttaen  sncb  deodshallbe  pr«anip- 
Uve  evidence  that  the  aaiei  and  all  proceedings  prior 
thereto,  elc.,  whatever  may  be  the  date  of  inch  deed, 
ahoQld  be  cozkstmed  aa  Including,  not  only  the  oaae  of  an 
actnal  poaseaalon  of  the  whole  lot  covered  by  the  deed, 
but  the  conitrnoUve  poaseaaloua  of  the  whole  when  there 
la  Bctnai  pomcbbIou  of  a  part  of  the  land  oavered  by  the 
deed  with  claim  of  title  to  the  whole.    Flnlaj/  v.  Oak. 

2.aiviugtheBecllonthatconBtruction,tbeUtIeofaparty 
claiming  under  a  eomptroller'a  deed  is  perfect,  without 
proof  of  any  other  tect  than  that  be  waa  In  poaaeaslon  of 
a  part  of  a  lot,  nnder  the  deed  olalmlDg  title  to  the  whole. 


rox-Eny/orieoa.— Theactof  the  leglalatare  of  April  20, 
ISM  (Lawi.  chap.  SJS),  being  tbe  tax-levy  fbr  that  year,  fs 
a  private  or  local  bill  within  the  meaning  of  the  ConsUta- 
tlon;  and  section  nine,  reatrlcllng  tbe  power  of  the  copo- 
ratloD  of  New  York  tomakeaontracts,  relatestoaaubjecl 
not  expressed  In  tbe  title  of  tbe  act.  and  Is.  therefore, 
anoonsUtutlonal.  PvUnumy.  The  itauOT,elc.,i)fITeu  Turk. 
FHAUD  OB  OKCsrr. 

I.  AMon  firr.  —To  entitle  a  party  to  recover  lOr  fraud  or 
deoelt,  there  must  have  been  an  aaaertion  of  a  falaehood. 
With  a  fraudaleot  design  aa  to  a  Ikct,  with  a  direct  and 
positive  U4ai7  wtelDg  from  raeb  UMnioo.    Taifior  v. 


a.  An  action  fOr  ftUse  repreaentatlon  as  to  tbedetend- 
ant'a  solvency  and  ability  to  pay,  and  aa  to  bis  owuerahlp 
of  a  ttxra,  whereby  the  plalntifT  waa  Induced  to  labor  for 
him.  cannot  be  maintained  In  tbe  absence  of  any  proof 
of  the  defendant'!  insolvency  or  inability  (o  pay  for  such 
labor,  and  w4iere,  on  the  contrary,  his  responslbllliy 
aflirmattvely  appears.   It>. 

K  Cnleos  the  defendant  la  Inaolvont  or  nnable  to  pay, 
the  aasertlon  of  a  fklaehood  aa  to  bis  ownership  of  the 
fhrm,  of  ilaell;  occaalona  no  Injury  to  tbe  plalntlK   lb. 


JfeUt  gbim  bu  nKmb«rt.— Where  a  note,  made  by  one 
member  of  a  Jolnt-^tock  association,  and  Indorsed  by 
another,  for  the  purpose  of  raising  money  for  the  uae  of 
the  BsaoclBtton.  la  paid  and  taken  npbya  third,  the  latten 
cannot  maintain  an  action  against  the  maker  to'tecover 
back  the  money  advanced  until  an  account  baa  been 
taken  between  the  parties.    Ontiar  v.  Biningtr. 


1,  ActtontforptrtonaHr^arieiaf 
settled  |bat  tbe  courts  of  this  Slate  bave,  and  will  euler- 
tain,  JnrlsdictloD  of  actions  tOr  personal  Injorlea  com- 
mitted abroad,  when  both  or  either  of  the  paitlea  Aie 
clUxens  of  tbe  Untied  Btatea.    DewlUv.  Budutniai. 

3.  As  aqoesUon  of  law,  tbe  Supreme  Court  has  Jurlsdlo- 
lion  of  torts  committed  In  a  foreign  country,  between 
non-resident  foreigners,  but  as  a  matter  of  policy,  will 
only  aierclBe  it  in  its  discretion  In  exceptional  cases,    lb, 

8.  But  were  tbe  question  arises  upon  demurrer  to  a  plead- 
iDg,  no  papers,  except  the  pleadings,  are  properly  befbre 
the  court,  and  If  any  spechil  reasons  exist  for  retaining 
Jarladlction.  they  would  not  and  oould  not  properly  ap- 
pear. The  oourt  has  power  to  determine  the  aultlcleney 
of  the  pleading  only.   lb. 

4.  Upon  amotion  todlsmlBsUieoompla]ut,howevei,tha 
special  reasona,  It  any,  for  retaining  Jarisdlctlon  can  be 
set  forth  In  the  oppo^g  Kffldavllo,  and  the  court  haa  a 
discretion  to  adjndge  whether  It  will  retain  Jntisdlctlon 
of  the  action  or  not.    lb. 

B.  ^(tfinu&(ftM<n/iir«<(nur(;— Actions  for  Injnriaa  to  the 
person  are  tranal  lory,  and  follow  the  perooo;  and,  there- 
fore, so  &r  as  the  nature  of  the  aotlon  Is  ooneenied,  one 
foreigner  may  sue  another  foreigner  In  our  conrla,  for  a 
tort  committed  In  another  country,  the  same  as  onaoon- 
tiact  made  In  another  country.    lb. 


PoiBtT  to  con^poef.— A  maulcipal  corporation,  like  any 
other,  may  enter  Into  any  contract  within  the  otjeot  (or 
wblob  the  corporation  was  created,  except  where  It  la 
restrained  by  some  legal  enactment,  and  exoept  so  fhr  a« 
Its  contracts  may  be  Bubject  to  tbe  tatnre  exercise  of  Its 
legislative  authority.  AtUmon  v.  The  Mtvor,  tic,  t^  Sta 
Tort. 


1.  ArvlMq/ordcn.  — If  service  ofan  order  for  tbe  defend- 
ant to  appear  before  a  referee  and  submit  to  an  examina- 
tion aa  to  Us  property.  Is  made  withont  exhibiting  to  him 
tbe  original  order  of  the  Judge,  tbe  service  la  only  Irregu- 
lar; not  a  service  which  the  defendant  la  at  liberty  to  dis- 
regard, but  one  which  he  can  object  to  and  have  set  aslda^ 
by  appearing  and  taking  the  otjectlonr  His  lulnre  to 
take  the  objection  la  a  waiver  of  It.   BUUtiot  v.  CUnwr. 

2.  Omlrn^:  oiMeaq^eounjel.— While  there  is  no  rule  or 
practice  which  absalntely  protects  a  party  from  punloh- 
ment  for  a  violation  of  an  order,  commltleil  upon  the 
Bdvloe  of  oonufel,  yet  subatantlal  JnsUce,  and  tbe  wlM 
exemlae  of  the  discretion  veatedin  the  court,  require  It  to 
relieve  a  party  where  the  eStect  of  his  counsel's  mlatoka 
may  be  to  keep  such  party  In  Jail  indeflnltely,  by  reason 
of  his  Inability  to  pay  a  large  sum  of  money,   lb. 

«e  to  haUtni^  proptrU/.  —  'nM  noUos 
an  attachment  to  be  served  by  tbe  sherUT 
on  a  third  peiaou,  who  is  In  poaaeaslon  of  property 
claimed  to  belong  to  tbe  debtor,  may  deacribe  the  prop- 
erty la  general  t«nDS,wlthaatipeoll>LiiglUpt«olM&atai* 
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J9-A11  oommtiaks&UoDa  lolcniled  ft>r  pnbllMllon  la 
tlie  IjAW  JointliAl.  sboDld  be  Bditr«asd  "Editor  Law 
Jonnul,  Albany,  X.  Y.:"  and  the  ouna  of  tha  writer 
■book)  be  ctven,  tbonBh  not  neoeMnrUy  fbr  pnbUcatloa. 

finnmimi  twttinn  ■  on  boiliieu  snbjecta  ahoald  be  ad- 
disMMl "  Wbed,  PABBom  A  Oo.,  Albany,  N.  T." 


The  All)any  law  JoTunaL 


Albast,  Fsbruary  IX,  1870. 


JUDICIAL  LEGISLATION. 

L 

B7jndi<dal  leglalaUon  we  mean  that  power  wUdh 
oonrts  clidm  and  have  ezerriaed  In  all  free  gorem- 
menlaof  fommlaUngfrom  a  Ibw  maxims  or  general 
principles  a  vast,  flexible,  oomplez,  7«t'elaborate  ays- 
tern  of  laws,  capable  ofembrodDgalltbe  varied  wants 
of  homanllfe;  whilst  tbey  are  iatiislr  terms  as  preoise, 
and  certain,  and  ButhtnitatiTe  as  those  emanating  from 
tlie  legtdatnie.  In  this  artlde  we  ahall  consider,  in  a 
■omewhat  cnisory  manner,  flrst,  the  existence  of  thia 
power ;  seoond,  Its  source  and  legitimacy ;  third,  Its 
mode  of  operation ;  and  fourOi,  its  advantages. 

The  term  "  Jndlolal  le^^alaUon  "  is  not  nnknown,  at 
lestt  to  the  profeiHlon,  thongh  we  are  not  aware  that  the 
sntiject  has  ever  been  iUastrated  by  the  labors  of  any 
great  legists.  Chanoellor  Kent,  tn  hie  Commentaries, 
makes  oocasionat  use  of  the  term,  and  oitce  with  ap- 
proval the  most  radical  changes  in  the  law,  effected 
by  the  exeroiM  of  this  power  by  the  courts.  In  vol. 
rv,  at  page  18,  speaking  of  Ibe  statute  dt  donia,  by 
which  the  policy  of  the  oommon  law  had  been  over- 
thrown and  perpetnlHes  In  real  estates  established,  be 
B^s  "It  was  not  until  lUtarnm'B  case,  12  Edw.  IV, 
that  relief  was  obtained  agi^nst  this  great  national 
grievance,  and  it  was  given  1^  a  bold  and  unexam- 
pled stretdi  of  the  power  of  Judicial  legislation." 

Lord  Coke  says  that "  thejndgment  in  12  Edw.  IT 
was  no  new  invention,  bnt  approved  by  the  reaolufion 
of  the  sages  of  the  law,  who,  perceiving  what  con- 
tentions and  misohielb  had  crept  in,  to  the  disquiet  of 
the  law,  by  these  fettered  inheritaueeB,  upon  coiudder- 
aUon  of  the  act  and  of  the  former  exposlUon  of  it  by 
Um  sages  of  Um  law,  always,  afterthe  said  act,  gave 
Judgment  that,  in  the  case  of  Acontmon  recovery,  etc, 
the  estate  should  be  barred."    10  Coke,  38. 

Thns  we  see  how  the  oonrts,  by  the  introduction  of 
a  fiction,  abn^ated  a  solemn  act  of  Parliament,  and 
"  restored  Ihe  polioy  of  the  oommon  law."  Another, 
and  perhaps  sUll  more  notable  Uluatration  of  the  ex- 
ercise of  this  power  by  the  courts,  is  seen  In  the  con- 
test between  the  English  Conrta  of  Chancery  and  Par- 
liament, which  is  s^d  to  have  continued  nearly  a  cen- 
tury. We  ref^r  to  the  introdncilon  of  uses  by  the 
Conrt  of  Chancery,  by  which  the  statute  of  mort- 
m^ns  was  defeated,  and  transfers  of  real  estsM  re- 
lieved of  many  feudal  burdena ;  and  when  Parliament 
declared  the  legal  estate  should  be  annexed  to  the  use, 
thereby.  In  a  great  measure,  restoring  the  law,  the 
court  again  defeated  the  Legislature  by  the  invention 
of  trosta,  and  that  device  Uius  introduced  obtains  to 
this  day,  iUnstrating,  by  its  beneOoent  operatlonB,  the 
a  w^  M  the  power  of  tbe  courts. 


Again :  to  the  courts  alone  are  due  the  eztlnoUon 
of  serfdom  In  Bngland,  and,  we  might  add,  tbe  reten- 
tion of  slavery  In  the  United  States.  This  was  effected 
by  the  establishment,  In  England,  of  a  certain  mle  In 
the  trial  of  all  cases  InvoWing  Uie  freedom  of  the  serf, 
vis.,  that  the  presumption  of  the  law  was  on  the  side 
of  freedom,  thus  constantly  throwing  the  burden  of 
proof  on  the  lord ;  and  by  Uie  introduction  of  another 
rule,  perhaps  still  more  potent,  that  the  status  of  the 
child  fbllowed  that  of  Its  Ikther. 

On  Uie  contrary,  tn  tbe  Boatbem  States  of  onr  Con- 
fbdeiacy.  In  like  cases,  the  presumption  was  on  the 
side  of  slavery,  casting  the  burden  of  proof  on  the 
alave,  and  the  child  was  a4]ndged  to  Ibllow  the  Status 
of  its  mother. 

These  Ulustratlona  of  exerdBe  of  this  power  by  the 
courts  will  suffice  to  ahow  its  existence,  though  we 
might  mention  many  more,  not  particular  rules  or  law, 
but  whole  titles  that  ahow  the  plastic  hand.  Among 
these  are  fixtures  wholly  the  oreoUon  of  the  courts, 
built  np  by  slow  acoreUons,  like  Islands  In  the  ocean. 
To  this  may  be  added  fire,  marine,  and  life  insnranoe, 
promissory  notes,  and  bills  of  exchange ;  and  bail- 
ments, which  also  liad  the  same  origin  in  onr  laws. 
This  title  Is  said  to  have  been  introduced  at  one  sitting 
by  that  master  builder.  Lord  Holt,  though  he  took  only 
what  had  been  prepared  to  his  hand  by  the  Koman 
sages  and  pretors, "  wrenching,  as  It  were^  pillar  from 
an  old  and  still  treasnred  ruin,  to  support  and  adorn 
our  own  modem  edifice."  Thus  we  see  this  power  is 
as  potent  to  create  as  to  abrogate. 

These  iUustraUons,  thouj^  mosUy  drawn  from  the 
history  of  English  Jurispradenoe,  ate  not  without 
parallels  tn  onr  own,  and  a  moment's  reflection  will 
saUsfy  us  that  tn  theory,  at  least,  the  power  of  the 
oourts,  under  our  systeut,  ii  greater  than  In  England. 
Here  the  courts  are  authorised  boili  to  expound  the 
law  and  the  constitution.  They  are  In  (kot  the  only 
Independent  power  In  the  government,  since  they 
construe  both  their  own  powers  and  those  of  the  other 
departments  of  government. 

As  an  lUustratJon  of  what  our  State  courts  con  do, 
we  refer  to  their  earlier  Interpretation  of  what  is 
known  as  tbe  married  woman's  act,  where  it  seems 
they  thought  "  mlsohieb  had  crept  in,  to  the  disquiet 
of  the  law,"  and  they  undertook  to  construe  them  ont, 
though  the  I^UIatnre  subsequently  restored  the 
"mischieib." 

We  know  this  power  Is  fr^uenUy  disdrimed  by 
the  courts,  and  the  use  of  this  expression  Is  common : 
"  We  most  take  the  law  as  we  find  it,"  "legislation  be- 
longs to  another  body,"  but  In  theory  these  remarks 
will  be  found,  usually,  to  be  made  with 'reference  to 
some  particular  statute  that  has  already  been  oon- 
etmed  by  the  highest  courts,  or  to  some  venerable  and 
well  settled  rule,  the  disturbance  of  which  would 
cause  great  present  inconvenience. 

Again,  It  Is  stiA  that  law  is  a  pertM  science,  whose 
general  prindplea  are  fixed,  and  whenever  a  new  rela- 
tion is  discovered  that  Is  not  provided  for  by  any 
known  mle,  the  necessary  mle  may  be  supplied  by  a 
logical  deduction  from  the  general  principles;  but 
even  this  statement  Implies  very  large  powers  and 
concedes  all  we  clidm,  and  its  nse  must  depend  great- 
ly upon   Uie   temperament,  legal  attainments   end 
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ii^  on  tha  port  «f  IndlTldiial 


judges.  As  mi^t  b«  uiUcipBted,  k  ooosiderBble 
dlTSiritf  of  opinion  flxlsta  among  the  oonrts  am  to  tbo 
"llmlls  (to  oae  tbelr  own  axpreoolon)  allowed  to 
Judicial  diBOretlou  in  creating  n«w  precedents." 

One  olMB  holding  preoedenti  in  raiy  U^t  esteem, 
when  in  oonfllct  with  their  view  of  the  law ;  holdii^ 
that  preoedenla,  at  moat,  are  bat  lUnetraUons  of  prin- 
ciplea,  and,  blUng  In  thlR,  they  Hhould  be  swept  away. 

On  the  other  hand,  another  class  hold  they  cannot 
follow  preoedente  too  oloe^ ;  that  Uiey  are  u 
Ormly  bonnd  by  their  aatborlty  as  the  "  pagan  delUes 
weremppoeed  tobebonndby  thedetxeesof  bts." 

As  a  representatlTe  of  the  latter  olaaa,  HtandB  Lord 
Kenyon,  one  of  tha  Tary  ablest  of  the  Bnglish  Judges, 
who  declared  that  he  wished  "  servilely  to  follow  In 
anliqtuu  viiu;"  and  that  as  be  oould  not  legislate,  ha 
oonid,  by  his  Industry,  dlscOTer  what  hla  predecessors 
had  done,  and  he  would  tread  In  their  fbotttep*  ; 
whilst  at  the  head  of  the  former  olaati  stands  Lord 
Mansfield,  who,  to  nse  the  olasslo  langoage  of  Chan- 
cellor Kent,  "  felt  himself  but  little  embarrassed  with 
the  disposition  of  the  elder  cases,  whan  they  oame  In 
his  way  to  Impede  the  opaiatlon  of  his  enlightened 
and  onltlvated  Jndgment." 

The  trne  path  is  donbtless  between  the  two;  we 
wonld  not  feel  quite  safe  with  too  bold  an  innovator, 
one  who  trAted  lightly  the  wisdom  of  tha  ancient 
•ages,  nor  yet  would  our  dvUlnUon  retain  Its  pm- 
gresB  or  elaaUolty  if  Uie  courts  "sarrUely  "  followed 
the  old  precedents,  howerer  illostiloas  may  have  been 
th^r  authori^. 

But  some  of  the  courts,  both  in  this  country  and  In 
England,  have  not  hesilated  to  boldly  claim  such 
powers.  In  Bonham's  case,  8  Bap.  118,  Lord  Coke 
says  "  an  act  of  parliament  against  common  right  and 
reason,  or  repugnant  or  impossible  to  be  performed, 
will  be  controlled  and  adjudged  void  by  the  common 
law.  Lord  Holt  lays  down  the  same  dotiine  in  The 
City  of  London  v.  Wood,  12  Mod.  m.  The  same  doo- 
IMne  was  acted  upon  by  the  Supreme  Court  of  Mary- 
land, 1  Bay's  R.  253,  holding  BubetanUally  that  there 
was  a  higher  power  than  parliament  or  leglalatares, 
and  that  the  oonrts  were  the  depositories  of  it. 

As  an  illustnUon  of  an  attempt  to  deSiie  the  exer- 
cise of  this  power,  we  quote  from  tha  opinion  by  Lord 
Mansfield  In  i  Borrows,  2530.  He  says:  "'Ittscie- 
tlon,'  when  applied  to  a  court  of  law,  means  sound  dis- 
cretion, guided  by  reason  and  not  by  humor.  It  must 
not  be  arbitrary,  vague  and  ^ndfol,  but  legal  and 
r^ular."  This  statement,  we  think,  concedes  that 
this  power  is  not  capable  of  definition,  which  is  an 
essential  element  of  sovereign  or  ultimate  power. 
But  this,  perhaps,  more  properly  belongs  to  anoUier 
branch  of  our  topic,  the  origin  and  Intimacy  of  this 
power,  which  we  will  examine  In  another  article. 


In  arguing  a  esse  before  Judge  Straub  at  CindnnaU 
the  other  day,  an  "  Athenian  barrister  "  mode  use  of 
the followingbeauUftilflgnraof speech;  "Your honor 
is  sitting  there  on  the  binoh  as  tha  repreolntatiTa  of 
Uie  ahatract  flgger  of  Justls,  which  Is  supposed  to  be 
bloind,  howldlng  the  scales  evenly  balanced  betwane 
man  and  man  and  woman  and  woman." 


DECISION  OP  THE  UNITED  STATES  SUPREME 

COURT  ON  THE  LEGAL  TENDER  ACT. 
Snaui  P.  Hkpbubn  and  another  «,  Hhmbt  A.  Guh- 

WOLD,  In  error  to  the  Court  of  Appeal  a  of  the  State 

of  Kentneky. 

[The  ligal  tender  aot,  passed  FebmaiyinSilalnopeiatlTa 
as  to  all  oontracts  lor  the  payment  of  money  made  prior 
to  ihat  date,  and  anch  oontracte  rma  only  be  dlsohu'ged 
by  the  pajnnent  ol  gold  or  silver  coin.] 

CsABB,  O.  J.— Ttie  qneBtion  presented  for  our  determina- 
tion b^tlie  reoord  In  Uits  case  U,wtiethw  or  not  the  payee 
oraslgneeofa  note  made  before  Ute  asui  of  Febroary,  ISBS, 
la  obliged  by  law  to  accept  In  payment  United  etat«« 
notes  equal  in  nominal  amount  to  tbe  sum  due,  acoordlug 
to  Its  terms  when  tendered  by  the  maker  or  other  party 
boQDd  Mpay  It.  And  this  reqnlres.  la  Oie  lint  place,  a 
conatmotlon  of  that  olanse  of  the  lint  section  of  the  aot 
of  Congress  paised  on  that  day.  vlileh  declares  the  United 
Slates  notes,  the  Inue  of  whloh  was  aatluuiaed  by  the 
Btatote,  to  be  a  legal  tender  In  payment  of  debts.  The 
eutlra  claose  Is  In  these  words ;  "  And  inch  notes  herein 
anthorlsed  shall  be  reoelvable  In  payment  Of  all  taxes,  In- 
ternal duties,  eiolsea,  debts,  and  demands  of  every  kind 
dne  to  the  United  States,  except  dntlen  on  Imports  and 
demands  against  the  United  States  of  every  kind  what- 
ever, exoept  lot  Interest  npon  the  bond*  and  notes,  whloh 
■hall  be  paid  in  ooln ;  and  shall  also  be  lawful  money  and 
a  legal  tender  In  payment  of  all  debts,  publlo  or  private, 
wltUn  the  United  States,  eioept  duties  on  Imports  and 
Interest  as  afbreaald"a>thU.S.8tatatai,  MS).  This  clause 
baa  already  reoelved  much  oonslderatlon  here,  snd  this 
Court  baa  held  that,  upon  a  sonnd  oonalderatlon,  naltber 
taxes  Imposed  by  State  leglilatlon  (Lane  Oonnty  v.  Ore- 
gon, 7  Wallaoe,  Tl),  nor  demands  apon  oontracts  which 
■Upolate  In  terms  for  the  payment  or  delivery  of  ooln  or 
bullion  (Bronson  D.  Rodea,  TWallace.aS;  Butter  v.Hart- 
wltx,  7  Wallace,  K8),  are  incladed,  by  legislative  Intention, 
under  the  description  of  debts,  pnblie  and  private. 


We  ars  now  to  determine  whether  this  description  em- 
braees  debts  contracted  before  as  well  as  after  the  date  of 
the  act.  It  Is  an  established  role  for  the  oonstmctlon  of 
8tatal«s  that  the  term*  employed  by  the  LeglsIatDreare 
not  to  receive  an  Interpretation  whloh  ooniUots  with  ao- 
knowledged  principles  of  Jostioe  and  equity,  if  another 
sense,  consonant  with  those  principles,  can  be  given  to 
them.  But  tlile  rale  oanoot  prevail  where  the  Intent  Is 
clear,  except  In  the  scarcely  suppoaable  case  where  a  etat- 
nw  seU  at  nanght  the  plainest  precepts  of  morality  and 
social  obligation.  Courts  must  give  eUbct  to  the  clearly 
BsoertalDed  leglalatlve  Intent,  If  not  repugnant  to  ths 
ftindamsDtal  law  ordained  In  the  Oonstltntton.  Apply- 
ing the  rule  Jost  stated  to  the  act  tinder  oonslderatltm 
there  appean  to  be  itrong  reason  tOr  conetrolng  the  word 
"debts"  as  having  reference  only  to  debts  contracted 
subaeqaent  to  the  enactment  of  the  law:  tbr  no  one  will 
question  that  Ihe  United  Stetes  notes  which  ths  aot 
makes  a  legal  tender  Id  payment  ai«  essentially  unlike 
In  nature,  and  being  Irredeemable  In  ooln  are  neoesMtrlly 
nnllks  In  value,  to  ths  lawful  money  Intended  by  parties 
to  oontracts  for  the  payment  of  money  made  before  Its 
passage.  The  lawful  money  then  In  use  and  made  a  legal 
tender  In  payment,  oooslsled  of  gold  and  silver  com.  The 
oarrency  In  use  under  the  act  and  declared  by  Its  terms 
to  be  lawfal  money  and  a  legal  tender,  consists  of  notea 
or  promises  to  pay  impressed  upon  paper  prepared  In 
convenient  form  (Or  clroolatlon,  and  protected  against 
conuterfeltliv  by  sulteble  devices  and  penaltlea.  Tbe 
former  possess  Intrinsic  value  determined  by  the  weight 
and  flnenessof  tbe  metal;  the  latter  have  no  intrinsic 
value,  but  apnrcbaslngvalns  determined  by  the  quantity 
In  dronlatton,  by  general  consent  to  Its  onrrency  In  pay- 
ments, and  by  opmlon  as  to  the  probability  of  redemp- 
UOD  in  coin.   Both  daclte,  in  dUBvant  degress,  a  osrloln 
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■ddlttonal  valne  from  ttaelr  sdapMUon  to  olrenl&tion  by 
tlie  farm  »Dd  Impr««a  Etveo  to  tbem  under  natlODOl 
authority,  and  from  tbe  acta  making  tbem  req>ectlTely  a 
IcKal  tender.  Oontnota  tor  the  payment  of  money  made 
before  the  act  ot  IBCl  bad  relerenoe  to  coined  money,  and 
conld  not  be  disoharsed,  nolaas  by  oooient,  otherwise 
than  by  tender  of  the  sum  dne  In  coin.  Every  gncb  con- 
trant,  therefore,  waa,  In  legal  import,  a  oontract  for  tbe 
payment  or  ooln. 


Tbeie  li  a  well-known  law  of  onrreiiay,  that  notes  or 
promisee  to  pay,  nnleea  made  ooDTenleotly  or  promptly 
convertible  into  ooin  at  the  will  of  the  holder,  can  never, 
except  under  onniaal  and  abnormal  eondltlono,  be  at 
par  In  ctroDlatlon  wltbcoln.  It  li  an  equally  well-known 
law  that  depreciation  of  notes  must  iQareaee  with  the 
Inorease  of  tbe  gnantlty  put  In  clrcnlatlon,  and  dlmlna- 
tlon  of  confldence  In  tbe  ability  or  disposition  to  redeem. 
Their  appreolation  follows  the  reversal  of  these  condi- 
tions. No  aet  making  them  a  legal  tender  can  change 
materially  tbe  operKtlons  of  theee  lam.  Their  force  has 
been  strikingly  exempllOed  In  tbe  history  of  tbe  Untt«d 
Btatea  notes.  Beginning  with  a  very  Blight  depreciation 
when  first  Iwned  In  HBrah,  1812,  they  sank  In  JQly,  IBM, 
to  the  rate  of  12.86  Ibr  a  dollar  in  gold,  and  then  rose  until 
recently  $1.30  In  paper  became  equal  to  a  gold  dollar. 
Admitting,  then,  that  prior  oontracU  are  wltbtn  the  In- 
tention of  the  act,  and  sminmln^  that  the  act  Is  warranted 
by  tbe  Oonstltntlon,  It  follows  tliat  the  bolderof  a  promis- 
sory note  made  before  the  act  fbr  (1,000,  payable  as  we 
have  Jnst  seen,  acoordlng  to  the  law  and  acoordlng  to  tbe 
intent  of  the  parties.  In  coin,  was  required  when  depre- 
ciation reached  its  lowest  point  to  accept  in  payment  1,000 
note  dollars,  altboogb  with  the  1,000  cola  dollars  due 
under  the  contract  he  could  have  purotiased  on  that  day 
2,8S0  such  dollars.  Every  payment  since  the  passage  of 
tbe  act  of  a  note  of  earlier  date  lias  presented  sluiiiar 
though  less  striking  fMtnres.  Mow,  it  certainly  needs  no 
argument  to  prove  that  an  act  compelling  aoeeplanoe  In 
satiafkotion  of  any  other  than  stipulated  payment  alters 
arbitrarity  the  terms  of  the  oontrac  t  and  Impairs  Its  obliga- 
tion, and  that  tbe  extent  of  ImpaLmient  lain  proportion 
to  the  Inequality  of  tbe  payment  accepted  under  tbe  con- 
straint ot  tbe  law  to  the  payment  due  under  tbe  contract. 
Nor  does  it  need  argument  to  prove  that  the  practical 
operation  of  snoh  an  act  Is  oontraiy  to  Joatloe  and  equity. 
Jt  (bllowB  that  no  oonstmctlon  which  attributes  such 
pnetloal  operation  to  on  aet  of  Oongreas  It  to  be  bvored, 
or.  Indeed,  to  be  admitted.  If  any  other  can  be  reconciled 
with  the  maoUMt  intent  of  tbe  LeclslatDre, 


What,  tbsD,  Is  that  Buraitestbitsiitl  Are  w«  at  liberty,  npon 
s  Ur  and  reasonable  constnctlon  cf  lbs  act,  to  say  tliat  Congnsa 
meant  (hat  the  word  "  dsbts,"  oied  In  the  act,  sbonld  not  Inelnde 
deMs  conliseted  prior  to  Its  passage  r  In  the  case  of  Bionson 
Ofl.  Bodes,  we  tboogtat  ounalfee  warrsnted  la  holding  tbat  tbls 
word  >«ed  In  the  atatnte  doea  not  Include  obligstiona  erealed  by 
express  contract  fbr  tbe  pajmsnt  of  gold  and  diver,  whether 
coined  or  In  bolHon.  lUg  coaclDslau  rseted.  howeTM,  mainly 
OB  the  lervs  of  the  set ;  which  net  only  allow,  bat  require,  pay- 
meols  hi  coin  by  or  to  the  OoTsmmeat,  and  may  be  tUrly  ccnild- 
eted  iBdependently  of  eonsldeiBtlons  belonging  to  the  law  ot 
eontrseti  for  lbs  datlrery  of  speeiaed  articles  ss  ianctloning 
apeelsl  prlTate  wnUacts  tOrllke  payments,  without  which  Indeed 
th*  pnnisloii)  telstlng  to  Ooverument  pajments  oonld  hardly 
hSTs  ptaetkal  efltct.  This  eonildenllon,  however,  doss  not 
ai^ly  loUia  nutter  now  beltan  ns.  Then  Is  nothing  In  the  terms 
of  tbe  set  which  looks  to  any  difference  In  Ita  opeiatlons  on  dlf- 
tmat  dssolpttoni  of  debts,  payable  ganerally  In  money,  that  Is 
to  iSy,  in  doUan  and  parts  of  a  dollar,  niese  terms,  on  the  con- 
trary, In  tbelr  obTlons  Import  Indode  eqnally  sU  debts,  not 
vedsny  exptsMed  to  be  payable  In  gold  or  Bllver.  whslhsr  aris- 
ing Bnder  past  OMrtiacts,  snd  already  dne,  or  arising  nnder  such 
contiaets  and  labeaomsdnsstafstnre  day,  or  arising  and  be- 


coming due  under  sabsequent  oontrsets.  A,  strict  and  llbMsl 
constmctloa  Indeed  wonld.  ss  soggested  by  Hr.  Jnstlee  Story,  In 
respect  to  the  same  word  nsed  la  the  Oonstttatlan  (1  Story  oa 
ConstltBllon,  Ml),  limit  tbe  word  "debts"  to  dsbts  exleUng ; 
and  It  this  conetrDctlon  cannot  be  accepted,  bocaDis  tbe  limlu- 
tlons  sanctloacd  by  It  csunot  be  reconciled  with  the  cbvloaB 
scope  and  purpose  ot  the  set,  II  Is  certainly  coodnsiTe  sgalnst  any 
interpretations  which  will  exclude  existing  debts  from  f  Is  opeia- 
tlon.  Tbe  name  oonelnslan  resnlls  ftom  tin  exception  oflnlertst 
on  losns  snd  dntlea  on  hnports,  hom  ths  sffset  of  the  legal  tender 
dsose.  ms  exception  sSbrds  an  Irresistible  Implication  that 
no  description  of  debta,  whenerer  contracted,  can  be  withdrawn 
from  the  en^ct  of  tbe  act  If  not  Inclnded  within  the  terms  of  the 
reasonable  intent  of  tbe  excspUon.  And  It  U  worthy  of  observs- 
tlon.  In  tUs  connection,  that  In  all  the  debates  to  wlilch  ihe  act 
gave  occailOD  In  Congress,  no  snggeetlon  was  erermsde  mat  the 
legs]  tender  clause  did  not  applyasflillylo  contracts  made  before, 
ss  to  contractu  made  sfler,  Its  paassge.  These  considerations 
•eem  tons  ccbcIdsUc.  We  do  not  ItUnk  onrselvea  st  liberty, 
tberelbre.  to  say  that  Congress  did  not  Intend  to  make  the  notes 
sniborlsed  by  It  a  legal  tender  in  psymsnt  of  debts  ooDtracted 
iMfOra  tbe  passage  of  the  act. 

THi  qnisnoH  or  caKiTrrnTioHiuri. 
We  are  thns  brought  to  the  qnestlon  whether  Congreea  has 
power  to  make  notes  lasuad  Doder  lis  anlhorlty  a  legal  lender 
in  payment  of  debts  which,  wlisn  coutrscted,  wsre  payable  In 
gold  snd  silver  coin.  The  delicacy  and  importance  of  Ihia  qnes- 
tiou  has  not  been  overrsled  in  ths  argument.  Thla  Conrt 
always  approaches  Ibe  conildeiation  of  qneattons  of  this  nature 
rolactsntly,  and  Its  constant  mis  of  decialon  baa  been,  and  Is, 
that  acta  of  Congreas  mnet  be  regarded  aa  eonetitntlobsl  nnleas 
clearly  ahown  to  he  otherwiae.  Bat  tbe  Conatltntion  Is  the  fno- 
damental  law  ot  the  Dnlted  States ;  by  It  the  people  have  crested 
a  govarnmeat,  dellued  Its  powen,  prescribed  tbelr  limits,  dis- 
tributed tbem  among  the  different  departments,  and  directed  In 
general  the  manner  o(  thdr  eietclae,  Ko  department  of  the 
gofsmmenl  hsa  any  olber  powers  than  those  delegated  lo  It  by 
the  people.  All  the  leglslatlre  power  granted  by  the  Conilltn- 
tlou  belongs  to  Congreae,  but  It  has  no  legislative  power  which 
is  not  thus  granted ;  and  Ibe  same  obtervstlOB  Is  eqoslly  Ime 
In  Ita  application  to  tbe  eiecntive  snd  Jndlclal  powers  granted 
respectively  (o  the  President  snd  the  courts.  All  these  powers 
differ  In  kind,  but  not  tn  sonrce  or  In  Ibnitatlons.  They  all  arise 
from  the  Conslltntton,  and  are  limited  b;  lu  (erma.  It  U  tbe 
function  of  tbe  jDdlclary  to  Interpret  and  apply  the  law  helween 
jMrtles  sa  they  arise  Ibr  Judgment.  It  can  only  declare  what 
the  Isw  is.  snd  enlbree  by  proper  process  the  law  thna  declared. 
Bnt  In  ascertaining  the  reapectlve  righta  of  parties  II  (l^qaently 
l>ecamee  neceasary  to  consult  the  Constitution,  fbr  there  can  be 
no  Isw  Inccnslatent  with  the  nmdamental  law,  Ho  enactment 
not  In  pnrenance  of  tbe  anlhorlty  coufbrred  by  It  can  create 
obllgaHoitt  or  couISr  rights,  tOr  anch  Is  ths  eipreaa  declaration 
of  tbe  Conetltntlon  Itself.  In  theee  words :  "Tlile  Conetllntlon, 
and  tbe  lawa  of  the  United  Blatea  which  shall  be  made  In  pnrsn- 
ance  thereof,  and  all  treaties  made  or  which  ahall  be  made  under 
the  authority  of  Ibe  United  Btaiee,  shall  be  the  eiipreme  law  ot 
the  land ;  and  the  Judges  ot  every  Slate  shall  be  bound  thereby, 
anything  In  the  Constitution  or  lawt  of  any  Slate  to  Ihe  contrary 
notwithstanding."  Not  every  set  ot  Congreea,  then,  la  to  be 
regarded  as  tbe  aupreme  law  of  the  land ;  nor  la  It  by  every  set 
of  Congreea  that  the  jDdges  are  bound.  This  chancier  and  Ihls 
ftirce  belong  to  such  acts  as  are  nude  In  pnrsuancs  of  the  Coo- 
stltntlon.  When,  therefore,  a  case  ariaea  fbr  judicial  determi- 
nation, and  the  decialon  depends  on  the  alleged  Inconsistency 
or  a  legtaUtlve  provlalon  with  the  fondamental  Uw.  it  le  the 
plain  duQ  of  tha  conrt  to  compare  the  set  with  Ibo  CooatllDtlon, 
and  It  tbe  former  cannot  upon  a  blr  courtructlon,  be  reconciled 
with  tbe  latter,  to  give  eSMt  to  the  Conatltntlon  rather  than  Ihe 
alatule.  This  seema  so  plain  tbat  It  la  Imponihle  to  make  It 
plainer  by  argument :  If  It  be  otherwiae,  the  Conatltntlon  is  not 
tbe  enprsma  law.  It  la  neither  neceaaary  nor  us ernl  In  any  case 
to  Inquire  whether  or  not  any  act  of  Congreas  waa  passed  In  pur- 
inance  of  It,  and  the  oath  which  every  member  of  thla  Court  Is 
required  to  take,  tbst  ba"wl!l  admlnlater  Jnatlce  without  re- 
apoct  to  persons,  and  do  equal  right  to  the  poor  and  the  ilch. 
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and  MthRUlj  perfbrm  the  dDtlei  incnnibeat  apoD  him  to 
be«t  of  Ml  >t>lUl7  and  nndsnttndlnx  igienbl;  to  ttas  Coni 
UoD  and  lawi  of  the  United  Btal«i,"  becomoi  an  Idle  ud 


The  CMS  baHin  D>  I>  ohs  oT  private  rightr.  The  plalhtUT  In 
the  CoBrt  below  aonght  (O  lecovar  of  the  derahdanta  a  ceitala 
■Dm«iprei>eed  on  the  ftu  of  a  promluorr  oote.  The  detbnd- 
■nti  liiil>teiIoathciight.iuidertbsact  aIFebniaT7MS,lMS;lo 
acdolt  themialTaa  of  Iheir  obligation  hj  lendering  In  paymsDt 
a  Bam  nominally  equal  In  TIniled  Slatea  notei,  but  the  note  htd 
been  eieculed  before  the  paeiage  of  the  act,  and  the  plaintiff 
Inalsted  on  hia  right  under  the  Conatltntlan,  to  be  paid  the 
amoDDt  dne  In  gold  and  allTet,  and  It  hai  not  been  and  cannot  be 
dsnlod  that  the  plalnUff  ma  entitled  to  Jadgment  according  to 
his  claim,  nnlen  bound  bfa  conntl  rational  law  to  accept  the 
note*  u  coin.  Thna,  two  qneetlona  were  directly  presented. 
Were  the  defendanU  relieTSd  by  the  act  from  the  obligation 
aianmed  in  the  contract  r  Conld  the  plaintiff  be  compelled  by  a 
lud^ent  of  the  Court  to  recelTs  In  pajment  a  cnrreney  of  a 
different  natnre  and  Tahie  from  that  which  waa  In  the  coulem- 
plallon  of  the  parties  when  Iho  contract  waa  made  I  The  Court 
of  Appeals  leaolre*  both  qneatlons  In  the  negallTe.and  the 
defendants  seek  the  cevenal  of  that  lodgment  bj  writ  Of  error. 


It  twsomsB  onr  duty,  therefore,  to  determine  whether  tbe  act 

of  Fobmary  K,  1861,  ao  &r  aa  It  taakea  United  BUles  notes  a 
legal  tender,  In  payment  of  debu  contracted  prior  to  Ita  paa- 
aage,  la  congtltotlonal  and  valid  or  otherwise.  Under  a  deep 
aenae  of  oni  obligation  to  perform  this  dnty  to  the  best  of  Onr 
ability  and  nnderatandltig,  we  ahall  proceed  to  dispose  of  the 
case  presented  by  the  record.  We  have  already  said,  and  It  Is 
generally.  If  not  unlvemlly,  conceded,  that  the  government  at 
the  United  BUles  la  one  of  Umlled  poirers.  and  that  no  depart- 
ment possesses  any  aathorfly  not  granted  by  the  ConatiraUon. 
It  la  not  necessary,  however,  In  order  to  prove  the  existence  of 
a  parClcDlar  authority,  to  show  a  parllcnlar  and  express  grant. 
Tbe  design  of  the  Cocstitntlon  was  to  establish  a  government 
competent  lotake  direction  and  administration  of  the  aflhlrs  ol 
a  great  naUon,  and  at  Ibe  same  Ums  to  mark  by  anillclently  dell- 
nlte  lines  the  iphere  of  lie  operations.  To  this  end  It  was  need- 
fOI  only  (0  nuke  express  granla  of  general  powers,  conpled  with 
a  firllier  giant  of  sacb  incidental  and  auxiliary  powen  as  might 
be  reqnired  for  the  eierclee  of  the  powers  eipreisly  granted. 
These  powers  are  necessarily  exlanalTe.  It  haa  been  fbnnd, 
Indeed,  in  the  practical  administration  of  the  govennnenC,  that 
a  very  large  part.  If  not  the  largest  part,  of  Its  fnnctioas  have 
been  parlbrmed  In  the  exeiclae  of  powen  Urns  Implied.  Bnt 
the  extanaion  of  power  by  Implication  was  regarded  wttb  some 
apprehension  by  the  wise  meo  who  flamed,  and  by  the  intelli- 
gent cltUens  who  adopted,  the  ConstllDllan,  Tlda  apprehenalon 
is  manifest  In  (he  terms  by  which  the  giant  of  incidental  and 
auxiliary  power  la  nude.  All  powen  of  this  nalnre  are  Inclnded 
BBderthe  descrlpUon  of  "power  to  make  all  lairs  neccssai;  and 
proper  for  carrying  Into  eiecallon  tbe  powers  expressly  granted 
to  CongreBS  or  vested  by  the  Constlratlon  In  the  government, 
or  In  any  of  ita  departments  or  officers." 

The  same  apprehension  la  equally  apparent  tn  the  Tenth  Ar- 
ticle of  the  Amendments,  which  declarea  that  "  the  powers  Dot 
delegated  to  the  United  States  by  the  Constirailon,  nor  pro- 
hibited by  it  to  the  Slates,  are  reserved  to  tbe  Stales  ur  the  peo. 
pie."  We  do  not  mean  to  say  that  either  of  these  consUtnllonal 
provlstona  la  to  be  taken  as  restricting  any  exercise  of  povrer, 
Ihlrly  warranted  by  the  legitimate  derivation  from  one  of  the 
ennmented  or  exprcea  powera.  The  flrsE  was  undoubtedly  In- 
troduced to  exdnde  all  donbt  In  respect  to  the  existence  of  Im- 
plied powers,  while  the  worda  "  neceeaary  and  proper  "  were 
intended  to  have  a  "aenae."  to  uae  the  worda  of  Ur.Juatlce 
Story,  "at  once  admonitory  and  directory,"  and  toieqnlre  that 
the  means  naed  In  the  eiecntlon  of  an  expreae  power  ahonid  be 
appropriate  to  the  end.  (I  Story  on  Cons.,  143,  par.  IJKt.) 

The  second  proTlalon  waa  intended  to  have  a  like  admonitory 
and  directory  aanae,  and  b>  realnln  tbe  limited  Govenmunt  «- 


tahllshod  nnder  the  Conatttation  fnim  the  siercise  of  powers 
not  clearly  delegated  or  derived  by  Jnet  Inference  fivm  powers 
so  delegated.  It  hae  not  been  maintained  In  argument,  nor  In- 
deed would  any  one,  bowerer  ellghtly  converaant  with  constl- 
ratlonal  law,  think  of  maintaining,  there  la  in  the  ConetltnUon 
any  expreaa  grant  of  legislative  power  to  make  any  dcacriptlOD 
of  credit  currency  a  legal  tender  In  payment  of  debtt.  We  must 
tnqnlre,  then,  whether  (his  can  be  done  In  the  excRlae  of  an 
Implied  power.  The  role  fbr  determlnlog  whether  a  legislative 
enactment  can  be  supported  ssan  exercise  of  an  implied  power 
was  atated  by  Chief  Justice  Harshall,  speaking  fbr  the  whole 
court  In  the  caae  of  HcCnlloch  agt.  The  State  of  Maryland  (i 
Wheaton,  4X1);  and  the  statement  then  made  baa  ever  since 
been  accepted  as  a  correct  exposition  of  tbe  Constiradon.  His 
words  were  these :  "  Let  the  end  be  legltlmstc,  let  k  be  within 
tbe  scope  of  the  Constltntlon,  snd  alt  means  which  are  appro- 
priate, which  are  plainly  adapted  to  that  end.  which  are  not  pro- 
hibited, but  coEslsleni  wlih  the  letter  and  aplrlE  of  tbe  Conftl- 
todon.  are  constitutional."  and  in  another  part  of  the  same 
opinion,  tbe  prscHcal  operation  of  this  rale  wsa  (hne  ilios- 
tiBted.  Should  Congress,  In  the  execnllan  of  Ita  powers,  adopt 
mcaanies  which  an  prohibited  by  Ibe  CoaBlltnlion,  or  shonid 
CongnBB,  under  the  pretext  of  executing  Its  power,  pus  laws 
for  the  accomplishment  of  objects  not  IntiuFled  to  tbe 
Oovemment,  It  would  be  (he  painflil  duty  of  thia  tribnnal, 
ehould  a  case  reqniring  such  a  decision  come  before  It.  to  ray 
that  andi  an  act  was  not  tbe  law  of  the  latid  ;  bnt  where  Ibe  law 
la  not  prohibited,  and  Is  really  calculated  to  effect  one  of  the 
objecls  lutmsted  to  tbe  Qovei^nment,  to  nndertakebereto  la- 
qnin  Into  the  degne  of  iU  neccsplly  would  be  to  para  the  line 
which  cIrcnmBcrlbos  tbe  Judldat  department  and  tread  on 
legislative  gronnd.  (Ibid.  4S3.)  It  must  be  taken,  then,  ae  flnilly 
settled,  so  Ihr  ss  judicial  declslone  can  settle  any  thing,  that  the 
words  "  all  law*  necessary  and  proper  for  carrying  lalo  execu- 
tion" powers  expressly  granted  or  vested  have,  In  the  Consll- 
latton,  a  sense  equivalent  to  that  of  tbe  words,  "  laws  not  abso- 
lutely necetsary.  Indeed,  but  appropriate  and  plainly  adapted  to 
constitutional  and  legitimate  ends— lairs  not  prohibited,  bnt 
conalatent  with  the  letter  and  spirit  of  tbe  Conetltntlon  —laws 
really  calculated  to  effect  tbe  ohjecta  Intmated  to  the  Goreni- 
ment."  Tbe  question  before  us,  then,  resolves  Ilaclf  Inlo  Ihia : 
la  the  clause  which  makes  tbe  United  States  notes  a  legal  tender 
(Or  debts  contracted  prior  to  l(a  enactment  a  law  of  the  deacrip- 
tlDB  atated  In  the  rule  f  It  Is  not  donl)tcd  thai  the  >ower  to 
eitabllsh  a  ataudaid  of  value,  by  which  all  other  values  may  be 
measured,  or.  In  other  words,  to  determine  what  shall  be  lawlhl 
money  and  a  legal  tender.  Is,  In  Its  nalun  and  of  nccesslly,  a 
governmental  power.  It  is  In  all  countries  exercised  by  tbe 
^loveniment.  In  the  United  StaUs,  so  Ihr  as  It  relates  to  the 
proclons  metals.  It  Is  vested  in  Congreas,  by  the  grant  of  the 
power  10  coin  money.   But  can  a  power  to  Impart  these  quall- 
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in  dis- 


charge of  pre-eilatlng  debts,  be  derived  trma  the  coinage  power 
or  Teota  any  other  power  expressly  given  r  It  la  certainly  not 
the  same  power  as  the  power  to  coin  money,  nor  is  It  in  any 
reasonable  aallalhctory  sense  an  appropriate  or  plainly  adapted 
means  to  tbe  exercise  of  thai  power,  nor  Is  there  more  reason 
Eir  saying  that  it  la  Implied  In,  or  Incidental  to,  the  power  to 
ngulate  the  valne  of  coined  money  of  the  United  States  or  of 
Ibreign  coins.  This  power  of  ngnlaUon  la  a  power  to  deter- 
mine the  weight,  purity,  fbrm,  and  Impnralon  of  the  several 
coins  and  their  nlatlon  to  each  other,  and  the  relatlona  of 
foreign  coins  to  the  monetary  unit  of  the  United  States.  Nor  in 
tbe  power  to  make  notes  a  legal  tender  the  sams  as  tbe  power  to 
laane  notes  to  be  nsed  as  cnrrency.  The  old  Congress,  nnder 
the  articles  of  confederation,  was  clothed  by  express  grant  wllb 
the  power  to  emit  bills  of  credit,  which  an  In  bet  notes  fOr  dr- 
oulatlon  aa  currency,  and  yet  that  Cangress  was  not  clothed  irlth 
power  to  make  their  bills  a  legal  lender  In  payment.  And  tbis 
Court  has  t«cent]y  held  that  Congreea,  under  the  Constltntlnn, 
posseues  the  same  power  to  emit  bllta  or  notes  as  Incidental  lo 
other  powen,  thongh  not  denominated  among  those  expressly 
gnntsd,  but  it  was  expressly  declai«d  at  the  same  time  that 
this  decision  conclnded  nothing  on  the  question  of  legal  tendon. 


THE  AlBANY  LAW  JOUBN AL. 


owar  to  IMDS  billi  or  ooIm  hu  toy  idtnttty  with  ths  poirsr  (o 
laka  tlwm  a  legal  tender ;  ob  tb«  contruj  the  whole  Uitorj  ot 
M  ooDBtiT  reftitei  tbst  DOtlon. 


Ths  euts  bars  alwv*  t>eeD  held  to  poiHii  the  power  to 
uthoilzs  ud  refcnlate  the  iHne  of  bUla  for  clnnUtlcm  hf  bulk* 
oi  lodlTldiuiJe,  enbject,  u  bu  been  Uteir  deterrDtned,  to  the 
coBtrol  of  Congreea,  tbr  the  pnrpote  of  eetabUfhlDf'  and  Hcnr- 
Ing  a  national  carrencr ;  and  yet  ths  BUtsi  ars  siptetalr  pn>- 
hlbltsd  br  the  Conitilntton  from  making  anj  (hfaig  hat  gold  and 
■tlTsr  coin  a  legal  tender.  Thii  isema  decialTe  on  the  point 
tint  the  power  to  lune  sotsi.  and  the  power  to  nuke  them  a 
legal  tender,  are  not  tho  rams  powst.  and  that  the;  have  no 
nauaaarr  connection  with  each  other.  Bnt  It  has  been  main- 
lined In  argnment  that  the  power  to  maks  rotted  SUtes  notes 
a  legal  tender  in  paymsut  of  aD  dsbta  la  a  maana  appnpilatslr 
and  plainly  adapted  to  the  eiecnllon  of  the  power  to  cany  on 
war,  ot  the  power  to  regolale  commerce,  and  of  the  power  to 
borrow  mooer.  If  tt  le,  sDd  Is  not  prohibited  nor  Inconaliitent 
with  the  letter  or  spirit  of  the  CouatltalloD,  tben  the  act  which 
makes  tbem  such  legal  tsuders  mtiat  bs  held  ta.be  consUtn- 


Lst  D«  Brat  iDqnlre  whether  It  la  m  appropriate  and 
plainly  adapted  meuis  fOr  oarrTlDg  od  war.  The  afflrma' 
Uto  argnmoDt  may  be  tbna  stated :  Congress  bos  power 
to  declare  and  prorlde  Ibr  oarrrlng  on  war.  Oongreas  tia* 
alio  power  to  emit  bills  of  credit,  or  clrcolatlng  notes, 
recelyabte  Ibr  OoTemment  dues,  and  payable,  ao  fbr  at 
leastas  parties  are  willing  to  receive  them.  In  discharge 
of  Ooverament  obligations.  It  wlU  Bullltate  the  nse  ot 
■neb  notes  la  dlabnrsementa  to  make  them  a  le^  tender 
in  payment  of  exiaUng  debta ;  therefbre,  Congreaa  may 
make  anoh  notes  a  le^  tender.  It  la  dlOlcult  to  say  to 
what  express  power  the  authority  to  make  notes  a  legal 
tender  In  the  payment  of  debts  pre-existing  In  eontracta 
may  not  be  upheld  as  Incidental,  npon  the  principles  of 
this  argument.  Is  there  any  power  which  dues  not  In- 
Tolve  the  use  of  money  f  and  is  there  EuiydonbtthatOon- 
.gress  may  Issne  and  ose  bills  of  credit  as  money  in  the 
exeontlon  of  any  powert  The  power  to  establiah  poat- 
offlces  and  post-roads,  fbr  example.  Involves  the  collec- 
tion and  dlBboraemenla  ot  a  lac^e  rerenae.  Is  not  the 
power  to  make  nolea  a  legal  tender  aa  clearly  Incidental  to 
this  power  as  to  the  warpowerf  The  answer  to  thinqnea- 
tion  does  not  appear  to  us  donbtfol.  Theaignment.tbei'e- 
fbre,  HSema  to  prove  too  mucli.  It  carriee  the  doctrine  of 
implied  powers  Tery  &r  beyond  any  extent  hitherto  given 
to  It.  It  asserts  that  whatever  in  any  degree  promotes  an 
end  within  the  scope  of  a  general  power,  whether  In  the 
correct  sense  of  the  word  "  appropriate  "  or  not,  may  be 
done  In  the  exerolMot  no  Implied  power.  Can  this  prop- 
osition be  maintained  T  It  Is  said  that  this  is  not  a  qnee- 
tlon  for  the  Conrt  deciding  a  eanse,  bat  fbr  Congress  exer- 
cising the  power.  Bat  the  deelalve  answer  to  this  Is  that 
the  admission  ot  a  legislative  power  to  determine  Anally 
what  powers  have  the  described  reliHton  as  means  to  the 
exeeation  of  other  powers  plainly  granted,  and  then  to 
exercise  absolutely  and  withont  llabllily  toqnesUon.  in 
cases  iDvolTlng  private  rights,  tbe  powers  thns  determin- 
ed to  have  that  relation,  would  completely  change  the 
nature  of  American  Oovemment.  It  would  ooBvert  the 
government,  whioh  the  people  ordained  M  a  government 
ot  limited  powers.  Into  a  government  of  unlimited  pow- 
ers; it  would  oblltsrate  avery  criterion  whioh  this 
Conrt,  speaking  through  the  venerated  Chief  Joatlce, 
In  the  caae  already  dted,  establisbed  Ibr  the  determina- 
tion of  the  question,  whether  legtslatlve  acts  are  oonstl- 
tBllDoal  or  nneonatltntlonal.  Ondonbtedlj  among  meani  ap- 
propriate, plainly  adapted,  really  calculated,  ths  Leglaiature 
hai  nnreslrlcted  choice ;  hot  there  can  be  no  implied  power  to 
BH  meani  not  within  this  dncrlptloa.  How,  then,  let  it  bo 
consider^  what  bas  actually  been  dona  In  the  provialon  of  na- 
tional cuThney.   la  July  and  Angnst,  isn,  and  rebniary,  im, 


the  bens  of  |KD,aOO,OOa  In  United  States  notea  payable  ou  de- 
mand was  aathorired  flS  V.  S.  SUtntea,  SW,  SIS,  VB).  They 
were  made  ncalTible  In  payments,  but  were  not  declared  a  legal 
tender  nntil  Uareh.  ISM  a*  U-  8-  SUtntea,  tm),  when  the  amonnt 
In  clrcnlatlon  had  been  greatly  rednced  by  receipt  or  cancella- 
tion. In  lan  and  leSS  rll  n.  B.  Btatntea,  SIS.  Ot,  VXD.  the  laana 
of  t4DOiOOa,O0a  in  United  States  notes  payable  not  on  dcmsod, 
bnt  In  sHieet  at  the  convenience  of  the  OoTemment.  was  snthor- 
tied,  anhject  to  certain  rentrictlona.  Aa  to  tG0.00a.00D,  these 
notea  were  made  receivable  Cat  tbe  bends  of  the  national  loans 
Ibr  all  dabti  dne  to  or  tmm  the  United  States,  except  dntiea  on 
Import*  and  interest  on  the  public  debt,  and  were  alao  declared 
a  legal  tender.  In  MsKh.  1SS3  0*  V-  B.  Btstntei,  Til),  the  Irane 
of  notea  for  parts  of  a  dollar  waa  authorized  to  an  smotmt  not 
exceeding  |Sa,OOa,O0O.  Theae  notes  were  not  declared  a  legal 
tender,  but  were  made  redeemable  imder  regnlatlons  to  be  pre- 
eerlbed  by  the  SecreUry  of  the  Treasotj.  In  Febraary,  1*08  <1I 
U.  B.  Btatntea.  nS),  the  iiaae  of  Ihtee  hundred  mUUonfotdollais 
In^otee  of  National  Banking  AsBOClstlons  waa  anlhoriaed. 
These  notea  were  made  receivable  to  the  same  extent  aa  United 
Statea  notea,  and  provialon  waa  made  to  aecuie  tbeir  redemp. 
tlon;  bnt  they  were  not  made  a  legal  Under.  Tbeae  aevenl 
doacrlptlons  of  DOtea  hara  since  conatltnted.  nndor  the  varlons 
acta  of  Collgre»^  tbe  common  currency  of  tho  United  Sialea. 
The  notea  which  were  not  declared  a  leeal  tender  bare  clrca- 
laUd  with  those  which  were  so  declared,  withont  nnfavorable 
dlacriminalion.  It  may  be  added  aa  a  part  of  the  hlatory  that 
other  laanea  bearing  Iniereat  at  Tarions  latee  were  aaihorlied 
and  mads  a  legal  tender,  except  In  redemption  ot  bank  notea  For 
Ikca  amonuta,  exclnalve  of  Intereat.    Snch  were  the  one  and  two 

estnotss.  (iSU.  S.  Ststatcs.llS.  M«.)  Tbeae  notea  never  en- 
tered largely  or  permanently  into  the  circulation,  and  there  1;  nn 
reason  to  think  that  their  utility  waa  Increaaed  or  dlminlihed  bjr 
the  act  which  declared  them  *  legal  tender  (nr  the  lace  amonni. 
They  need  not  be  fhrther  conildered  here.  They  serve  only  In 
illuatnte  the  tendency,  remarked  by  all  who  have  Inveetlgaled 

able  iesnea.  and  to  extend  indeilnltety  the  application  ot  the 
qnallCr  ot  legs)  tender*.  That  It  waa  carried  no  tnnber  darlnc- 
the  present  cIvU  war,  and  baa  been  carried  no  ftirther  alnee,  la 
conalderatlon  of  which  does  not  be- 


Wo  recor,  then,  to  tbe  qnestlon  nnder  conaideiatloa.  No  one 
qnesHons  thegenersl  ennatltDttoosllty,  and  notvery  many,  per- 
bapa,  the  general  expediency  ot  the  legialatlDp  by  which  a  note 
cnrrency  baa  been  authorlied  In  recent  years.  The  doubt  is  as 
le  the  power  to  declare  a  particular  dars  ot  these  notes  to  be  a 
legal  tender  in  payment  of  pr»-eiiatlDg  debts.  The  only  graond 
niion  which  this  power  la  aaaerted  la,  not  that  the  lasne  of  nolea 
was  an  appropriate  and  plainly  adapted  means  Ibr  csnytUK  on 
the  war,  Ibr  that  la  admitted,  bnt  that  the  maklngof  them  a  legal 
tender  to  tbe  extant  mentioned  waa  aueh  a  meana.  Now  we 
have  BCen  that'of  all  tbe  notes  leaned  thoaa  not  declared  a  legal 
tender  at  all  coaalitntod  a  very  large  proportion,  and  that  tfaey 
circulated  ftcely  and  withont  diaconnt.  It  may  be  said  that 
their  equality  In  drcnlation  and  cndit  waa  dne  to  tbe  provialon 
made  by  hiw  tor  the  redemption  ot  this  paper  in  legal  tender 
notea,  but  thia  provialoD,  If  at  all  naefhl  in  this  reapect.  waa  of 
trUing  Importance  compared  with  that  whieh  made  them  re- 
ceivable Ibr  Ooverament  dues.  All  modem  hialory  teatUes 
that  Id  time  Ofwar,  eapeclaUy  when  taxes  are  augmented,  lar^ 
loans  negotiated,  and  heavy  dlvbunemeatB  made,  nolpr  laaned 
by  the  authority  of  the  Government,  and  made  receivahlo  for 
dnea  to  the  aorcrnmcnt,  always  obtain  at  first  a  ready  ciitnla- 
tion.  and  even  when  not  redeemable  in  coin  on  demand,  are  as 
little  and  nsnsllyleas  anbJect  to  deprecUtlon  then  any  olbor 
deecriptlon  of  notes  fbr  the  redemption  oX  which  no  better  pro- 
vialon la  made.  And  the  biatory  of  the  Icgtalaiion  under  con- 
alderatlon 1>,  that  It  waa  upon  tbe  quality  of  reeelvsbillty.  and 
not  npon  the  qnallty  of  legal  tender,  that  reliance  of  circulation 
waa  originally  placed ;  fbr  the  reeeivablllty  clanae  appcaia  to 
have  been  tn  the  oil^iul  draft  of  the  blD,  while  tbe  legal  tender 
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oUdu  iHnu  to  hsTs  twan  Introdaesd  at  ■  UMr  Btaga  or  lu  pio- 
(nai.  TliaHfkcta  csrtalnlru*  notwlthantmlctit  Herldeoce 
that  all  the  ueftU  pnrpoaa*  of  the  notaa  wonld  twve  beao  tailj 
answered  without  nuklDg  them  a  l^al  Undsi  for  pra-axlatlDg 
dflbta.  It  U  denied.  Indeed,  bramlDenlwiltsn  that  UuqnalLtT 
of  laeal  lander  add!  anr  tUnn  at  all  to  Ui*  credit  or  ueftitnaH 
of  QoTenuaeDt  notea ;  Uisr  Inalit,  on  tha  eoBtrarr.  Uiat  It 
Ifflpain  both.  BaweTer  Ibia  mar  b«.  It  mut  be  remembersd 
tlwt  U  la  la  a  meani  to  an  end  to  be  obtained  bj  tbe  actlan  of 


BOW  FAB  DOB*  LBOAI'  'I'SMilBK  BKCP  TSB  aOTSBMimiTT 

Thnt  the  Implied  power  of  making  notaa  ft  le«Al  tender 
In  oil  parmenta  li  olalmed  antlet  tlieODDBtltntlon;  now. 
how  tai  la  tha  aovemment  helped  by  thla  meansT  Oer- 
l*liil7  It  oanDot  obtain  new  aoppIlM,  or  aerrioea  M  a, 
oheaper  rale,  Ibr  no  one  will  taJce  the  notaa  for  more  than 
Uiey  are  worth  at  the  time  of  the  new  oontraet.  The 
price  will  riM  Id  tbe  ratio  of  the  depreciation,  and  thla  la 
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tender.  Bntltmay  be  aald  that  tbe  depreolatlon  will  be 
iMa  to  him  who  takes  them  tronx  tha  govemmeDt,  If  the 
KOvernment  will  pledge  to  blm  Ita  power  to  compel  hii 
eredltora  to  reoelve  tbem  at  par  In  paTmenta.  Tbia  la.  aa 
we  haTe  aeen.  by  do  meana  oertaln.  If  the  qnantlty 
laaoed  be  enieaalT«.  and  redemption  nnoertalq  and 
remote,  (real  depreciation  will  take  place.  Ii;  on  tbe 
other  band,  tbe  qaantltj  la  only  adeqnale  totbedemanda 
of  boalneaa,  and  confldenoe  In  early  redemption  la  atrong. 
tbe  notea  will  clronlata  tteely.  whether  made  a  legitl  ten- 
der or  not;  but  If  It  be  admitted  that  some  Increaae  of 
aTallablUQr  la  derived  from  maklDg  tbe  uo(«b  a  le«al  ten- 
der under  new  eontracta,  it  by  no  meana  fbllowa  that  any 
appreciable  advantage  la  gained  by  compelling  credltora 
to  reoelve  them  In  satlaltunion  of  preexisting  debta.  And 
there  la  abundant  eTldenee  that  whatever  benefit  la  poe- 
■tbie  ftom  that  oompnUIon  to  aome  Indlvldnala,  or  to  tbe 
government,  la  fkr  more  than  oatwelgbed  by  the  loaaea  of 
property,  tbe  derangement  of  baBlnesa,  the  Uuctnatlona 
of  onTTeDoy  and  valaeB,  and  tbe  iDcreane  of  prlcea  to  the 
people  and  the  government,  and  tbe  long  train  of  evils 
wbieh  Sow  Erom  thenseof  an  Irredeemable  paper  money. 
It  Is  trne  that  these  evUs  are  not  to  be  attributed  alto- 
getber  to  making  It  a  legal  tender,  bnt  thla  Increaaea  these 
evils.  It  oertaloly  wldena  their  extent,  and  protracts 
their  aontlmanoe.  We  are  nnable  to  peraoade  ooraelvea 
that  an  eipedleDt  ot  thla  aort  la  an  appropriate  and 
plainly  adapted  means  fbr  tbe  ezeontlOD  of  the  power  to 
declare  and  carry  on  war.  If  It  adds  nothlDg  to  the  atlllly 
of  theDotea,ltoannot  be  npheldaeanieana  to  tbeendiD 
fnrtheranoe  of  whleh  tbe  notes  are  lasned ;  nor  can  It,  in 
our  Jadgraent.  be  upheld  as  snob  If,  while  Ibcllltatlng  In 
aome  degree  tbe  circulation  of  tbe  notea,  It  dcbaaea  and 
iDjnrsa  tbe  onrreney  Id  Ita  proper  oae  to  a  mnob  greater 
degree.  And  these  oonsideratlona  aeem  to  oa  eqnally 
applicable  to  the  power  to  regulate  commeroe  and  to 
borrow  money.  Both  powers  neoeasarlly  Involve  tbe  nsa 
of  money  by  tbe  people,  and  by  tbe  Oovemment,  but  nei- 
ther, aa  we  think,  carrlee  with  It,  aa  an  appropriate  and 
plainly  adapted  means  to  Its  exerolae.  tbe  power  of  mak- 
ing ctrenlatlng  notes  a  legal-tender  In  payment  of  pre- 
existing debts. 

There  U  another  view  which  nema  to  di  daciilTe.  To  what- 
ever expieaa  power  the  Implied  power  In  qneatlon  may  be  re- 
fcrrad.  In  the  role  atalad  by  Chief  Justice  Hirsbatl,  the  words 
"appropriate,  plain] j adapted,  really  calculated."  ara  qaaliBed 
by  the  tlaUtatlon  that  the  means  most  not  be  prchlblled,  bat 
eoDilatent  with  the  letter  and  spirit  of  the  ConitltaUon,  Noth- 
ing so  prohibited  or  Inocnslstect  can  be  regarded  as  appropriate, 
or  plainly  adapted,  or  really  calculated  means  to  any  end.  Let 
na  Inquire,  then,  lint,  whether  nuking  bllli  of  cndlt  a  legal 
tender  to  the  extant  hidlcated  Is  consistent  with  the  spirit  of 
tha  Conatltntion.   Among  the  great  cardinal  porpoaes  of  that 


the  eetablishmeDt  of  Justice.  And  what  was  Intended  by  the 
eatabUibment  of  Jnallce  In  the  mlnda  of  tha  people  who  ordained 
It,  1«  happUy  not  a  matter  of  dlspntatlon.  It  Is  not  left  to  Infer- 
ence or  conjectnre,  especially  in  Its  relations  to  conlncta. 
When  the  Constltntlon  waa  undergoing  dlscnsslon  In  the  Con- 
vention, tha  Oongreaa  of  the  Confederation  waa  engaged  in  the 
oonaldeiatlon  of  the  ordinance  for  the  government  of  the  terrl- 
mry  north-west  of  the  Ohio— 'the  onlyterrltory  Mbjectat  that 
thnelolts  regnlaUon  and  control.  By  thla  ordinance  certain 
ftmdamental  arUdas  of  compact  vtte  eataUlshed  between  the 
original  Slates  and  the  people  and  Btatsa  of  the  tenlloiy,  for 
tha  psipoee,  to  nae  Ita  own  laugnage,  "of  exiaadlsg  the  Ihnila- 
mental  pilndplse  of  civil  and  rellglou  llber^,  whneini  Ihase 
rapabllcs"  (the  Ststea  anltsd  under  the  oonfedeiatlon),  "  thdr 
lawa  and  CoaetltnUona  ara  erected."  Among  thaae  InndaiBental 
princlplea  waa  this :  "And  In  the  Jnat  preaervatlon  of  rlahla  and 
property  It  1*  nndenlood  and  declared  that  no  law  onghl  ever 
ve  force  In  the  said  territory  that  shall  In  any 
Inieifere  with  or  afect  private  conliacta  or  an- 
I,  toiujl<l«,  and  wlthont  Itand,  prevlonsly  formed," 
same  prindpla  Ibnnd  more  condaneed  eipraaslon  la  that 
valnable  provision  of  tho  Constltntlon  of  the  TTnltcd  Statea, 
ever  recognized  as  an  cDclent  aafognard  against  Intrlgne,  that 
no  State  shall  paaa  any  law  Impairing  the  obllgatloa  of  eon- 
tracta. It  is  trae  that  this  prohibition  Is  not  applied  In  tetina 
ta  tha  (Jovemment  of  the  Doltod  States.  Ccmgresa  has  express 
power  to  enact  bankrupt  laws,  and  we  do  not  aay  that  a  law  made 
In  the  aiecnticD  of  any  other  express  power  which  incidentally 
only  Impairs  tbe  obligation  of  a  contract  can  be  held  to  be  un- 
constltDtlonal  for  that  reason.  Bnt  we  think  It  clear  that  Ihoea 
who  ftamed,  and  those  who  adopted  the  Conalitatloo,  bitended 
that  the  spirit  of  this  prohibition  shonld  pervade  the  entire  body 
or  ieglslatloD,  and  that  the  Jnstica  which  the  Constltntlon  wss 
ordained  to  eatsbUah  was  not  thongfat  by  them  to  be  compatible 
with  legislation  of  an  opposite  tendency.  In  other  words,  we 
cannot  doubt  that  a  law  not  made  In  parananca  of  an  express 
power,  which  pecesaarlly,  and  In  Its  direct  operation.  Impairs 
the  obligation  of  eontracta,  la  Inconalstent  with  the  spirit  of 
the  Conatltntion, 


Another  prorialon,  Ibnnd  In  the  Fifth  Amendment, 
miut  be  oonaldered  In  thla  oonneetlon.  We  relhr  to  that 
which  ordalna  that  prlval*  property  ahall  not  be  taken 
Ibr  public  use  nrlthont  oompenaatlou.  Thin  proviston  is 
kindred  in  spirit  to  tbat  which  forbids  legUlaUon  impair- 
ing tbe  obllgatiooa  of  contraota.  bnt  nnllke  ths,t  It  la  ad- 
dressed directly  and  solely  to  tbe  National  aovemment. 
It  does  not  In  terms  prohibit  legislation  wblob  approprl- 
alea  tbe  private  property  of  one  class  of  cltisens  to  tha 
>is«  of  another  olass  i  but,  U  snob  property  cannot  be 
taken  for  tha  benallt  of  all  wlthont  oompensatlon,  it  Is 
dUBcnlt  to  ondersland  bow  It  cam  be  so  taken  for  tbe 
benefit  ot  apart  without  violating  tbe  aplrit  of  the  pro- 
hibition. Bnt  there  la  another  provialon  In  the  same 
amendment,  wbloh.  In  our  JndgmaQt,  cannot  have  lis 
fall  and  Intended  eHbot.  unless  conatmed  as  a  direct 
prohibition  of  tbe  legislation  which  we  have  been 
considering.  It  la  that  which  declaree  tbat  no  person 
shall  be  deprived  of  life,  Uberty,  or  property,  without  due 
prooess  of  law.  Itls  notdoabtad  that  all  tbe  provisions 
of  this  amendment  operate  directly  In  limitation  and  re- 
straint of  the  legislative  powers  conferred  by  the  Conatl- 
tuUon.  Tbe  only  question  la,  whether  an  act  which  com- 
pels all  those  who  hold  contraota  (Or  the  payment  of  gold 
or  allvar  moncT  to  aeoept  In  payment  acarrenoy  of  ID- 
(brior  value,  deprives  snob  persona  of  property  with- 
out due  process  of  law.  It  la  qnlta  clear  that  whatever 
may  be  the  operation  of  snob  an  act,  due  proeeaa  of 
law  makes  no  part  of  It.  Doea  It  deprive  any  pei^ 
aon  of  property  T  A  very  large  proportion  of  the  pro- 
perty of  civilised  men  exlala  In  tbe  form  of  oootracts. 
These  eon tiacU  almost  Invariably  stipulate  A»  the  pay- 
ment of  money;  and  we  have  alreaily  seen  that  oon- 
tncU  lo  the  United  States,  prior  to  the  aet  under  eon- 
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to  Uio  protMtloa  ot  thli  caniUtutloiul  proTUli 
bolden  or  u;  otber  detcriptlon  of  pntpertr.  Bat  It  m*j  1>e 
uld  tlut  ths  holden  of  ao  dSKrtptlon  oF  propcrt;  «r«  protected 
bj  It  flrom  leglalitlaD  which,  iDCldantsUj  oolr,  Impsin  ita  islne, 
and  It  m«r  ha  urged  In  llliutntloa  that  th«  balden  of  (tocli  In  a 
toinplke,  ■  bridso,  or  »  mumfutaring  corpontlan,  or  an  Inrar- 
aace  companj,  or  a  bank,  caoDot  bj  anthorlxin^  ilmUar  worka 
or  corponUoiu  rsdaca  11a  price  In  the  market:  but  all  this  doea 
not  appear  to  meet  the  real  dlfllcDlt]'.  In  the  cuei  menHonsd, 
theialDrrli  pnnlTContlngaDtandiiicidental,  In  the  cafe  we 
are  eooalderliig  It  la  dliMt  and  Inerltable.  If  In  the  caaea  men- 
tioned the  holder  of  the  Mock  wH  teqntred  la  conTeji  It  on  de^ 
mand  to  anj  one  vho  ehauld  think  flC  to  offer  half  Ita  Talne  Ibi  It. 
the  aaah]gT  would  be  more  obrlona.  No  one  probabl;  coold  be 
Ibnnd  to  contend  that  en  act  eolbiclng  the  acceptance  of  BO  or  7B 
acre*  of  land  In  latlilitctlon  of  a  contract  to  codtbt  100  would 
not  come  within  the  prohibition  acalnat  arbltratT  piintlon  ot 
propertf.  We  copIBif  onraelTBi  unable  to  perceive  any  aoUd 
dUtlnclioit  between  each  an  act  and  an  act  compelliog  all  citl- 
■ana  to  accept  In  aattabctloa  of  all  contracta  (Or  monej  half  or 
three-qoarten,  or  any  other  proportion  leaa  than  the  whole,  of 
the  valne  actnallj  dne  acoordinf  to  their  term*.  It  Ii  dilScnlt  to 
conceire  whit  act  woald  take  prtrate  property  wlthont  procese 
or  law,  if  each  an  act  would  not.  We  are  obliKed  to  conclnda 
that  an  act  making  mere  piomlaea  to  par  doltara  a  legal  tender 
tn  pafment  of  debt*  prerlonalj  contracted,  la  not  a  meane  ap- 
propriate, plainly  adapted,  really  calculated  to  carry  Into  e)I«ct 
any  expreae  power  reited  in  Congieia ;  that  eaoh  an  act  is  in- 
conaialent  with  the  apirlt  of  the  Conatltntlon,  and  that  it  la  pro- 
hibited by  the  Oonatitntlon.  It  U  not  anrprlaing  that  amid  the 
tamolt  of  the  late  cItU  war,  and  under  the  luflaence  of  appre- 
heoeion*  for  the  aafBty  ot  the  lapubKc  aimoat  unlreraal.  dllTei^ 
ent  Tlew*,  twrar  belOr«  entertained  by  American  atateemen  or 
jDriata,  were  adopted  by  many.  The  time  wae  not  favorable  to 
eonalderata  reflection  upon  the  conatitatlanal  llmlta  of  leglala- 
tire  or  oieCDtlTs  anthorlly.  If  power  waa  aaaumed  from  patri- 
otic motlTea,  the  aanmptton  Ibnnd  read;  Jottlflcatlon  tn  patrl- 
■otlc  heart*.  Kasy  who  donblod  yielded  their  donbta;  many 
vtuj  did  not  doabt  were  lilenti  aome  who  were  ■trongt]'  aTerae 
to  "i*H"g  goTomment  notea  a  legal  tender  ffllt  themeolTee  con- 
atralned  to  acqnleae*  in  the  vtewa  of  the  adTocatea  of  the 
meaaitn.  Not  a  tew  who  then  Inaieted  npon  ita  neceaalty.  or 
acqaleaced  in  Uiat  riew,  haie.  aince  the  retdm  of  peace,  and 
under  the  Inflnenoe  of  calmer  timee,  reconaidered  their  coDCln- 
Blnna.  and  now  Coninir  In  ttaoa*  which  we  hare  Juat  announced. 
Theae  conclafion*  eeeu  to  ne  to  be  fully  iinctioiwd  by  the 
letler  and  ipiril  of  Uw  Cmatltatlou.  We  are  obliged,  therefbre, 
to  hold  tliat  the  defendant  in  error  waa  not  bound  to  receive 
ftom  Un  plalntifh  the  osmncy  tendered  to  him  In  payment  ot 
Ir  note  made  before  the  paaaage  of  the  act  of  Feb.  SO,  lant. 


Itfo 


itot  tl 


ig:  The  ptorlatonl  of  the  ConaUtntlon 
of  the  United  State*,  whteh  have  direct  rsftranoe  to  the  (Occ- 
Uen  of  legialaHon,  may  he  diTided  into  three  primary  claeae* : 
FltM.  tbofe  which  confer  lagialatlTe  powers  on  Congre*a ; 
•aeond.  tboae  which  prohibit  the  eierdae  of  legialetlTe  powem 
by  Congreaa ;  third,  thore  which  prohibit  the  Stale*  from  eier- 
elatng  eertain  legialatlT*  power*.  Tbo  powers  conferred  on 
Oongre**  may  be  subdlTlded  Inia  the  poaltlTe  and  the  auxiliary, 
or,  aa  they  are  mom  usaally  called,  the  eipreae  and  Implied 
power.  Aa  inatancea  of  the  Ibrmer  elau  may  be  mentioned  the 
power  to  borrow  money,  to  calia  and  rapport  armlea,  and  lo 
coin  money  and  regulate  the  yalne  thei«of.  The  Implied  or 
anxiliary  power*  of  legiilatlon  are  (bunded  largely  on  that  gen- 
eral prorialon  which  claeea  the  enomeratlon  of  powers  granted 
tn  eipreaa  l«rms  by  the  declaration  that  Congreaa  ahall  alao 
have  power  to  make  all  lawa  which  aliBll  be  noeeeaary  and 
proper  Ibr  carrying  Into  eiacutlon  the  foregoing  powers,  and  all 
other  powers  reated  by  this  Conatltntlon  In  the  Ooremment  of 
the  Dnlted  States,  or  In  anj  department  or  odtcei  UieiTCf. 


The  question  which  this  Court  ii  called  upon  lo  conalder  ia, 
whether  the  authority  to  make  the  notes  of  the  United  BUtca  s 
lawfhl  tender  in  payment  ol  debts  is  lo  be  found  in  Congress 
under  either  of  these  claaae*  of  legtalallTe  power.  Aa  one  of 
the  elomentaoF  Ihla  question,  and  in  order  to  negative  any  Idea 
that  the  eierclse  of  such  s  power  wonld  be  an  ioTSSlon  of  tho 
righta  reaerved  lo  the  States,  it  may  be  as  well  to  say  at  the  out. 
set  that  this  Is  among  the  anbJecU  of  leglalitlon  forbidden  to 
the  Stater  by  the  Conatltallon.  Among  the  nncqulvocal  niter- 
ancea  of  that  Instrument  on  thla  subject  of  lawful  tender,  is  Ibat 
which  declares  that  no  State  ahall  coin  money,  giant  bills  of 
credit,  or  make  any  (hing  but  gold  and  sUier  a  tender  in  pay- 
ment ot  debts,  thus  removing  the  whole  mailer  (Tom  the  domin- 
ion of  State  legislation.  Hoanchprohlbltlootsplscednpontho 
power  of  CoDgieaa  over  this  snhlect,  thongh  there  are.  aa  we 
have  already  satd,  matters  expressly  forbidden  to  Congreee,  but 
neither  this  of  legal  tender,  nor  the  power  to  emitbllle  of  credit, 
or  to  Impair  the  obllgaUon  ot  conlracts,  la  among  them ;  and 
thongh  II  mnat  be  obvlou*  that,  In  prohibiting  this  leesl  tender 
power  to  the  Stales,  the  altentlon  of  the  Conrentlon  must  have 
been  directed  to  the  propriety  of  a  liroltillon  ot  the  power 
ot  Congress.  On  the  contrary,  Congressia  expressly  anlhoriied 
to  cnin  money,  and  to  legnlate  the  valne  thereof  and  of  foreign 
coin,  and  to  punish  the  counterfeiting  of  such  coin  and  secnrl- 
tlca  or  ths  United  Slates. 

h  haa  been  atrongly  argued  by  Dutoy  abteJorlBl*  that 
theae  latMr  clatiBM,  (airly  constraed,  ooDlbr  the  power  to 
make  the  secarlttes  of  tba  United  States  a  lawful  tend«r 
In  payment  otdeblH.  While  I  amnotable  toeeeto  them, 
standing  alone,  a  an Siolent  warrant  tor  the  exercise  of 
thla  power,  they  are  not  without  decided  weight  when  wo 
come  to  conalder  the  qneitloQ  of  tbe  existence  of  thla 
power  aa  one  neoesaary  and  proper  for  carrying  Into  exe- 
cution other  admltled  powore  of  tho  government.  (Or  they 
show  that  so  far  as  the  framera  ot  the  Constitution  did 
go.  In  granting  express  power  over  the  lawful  money  of 
tbe  country,  It  waa  ooodded  toOangT«ss,  and  not  to  the 
States,  and  It  la  no  onreaaonable  in(ere>ioe  that  If  It  should 
be  (Onnd  necessary  In  oarrying  into  efltet  aome  ot  the 
powers  ot  the  government  easenCIal  to  Its  snecessfnl  ope- 
ration, to  make  Its  seourltlea  perform  the  payment  of 
debts.  8nch  legislation  would  be  In  harmony  with  tba 
power  over  money  granted  in  express  terms. 

It  being  conceded,  than,  Uiat  the  power  auder  coneideratlon 
wonld  not.  lfexerclsedbyCongresB.be  anlnvaelon  of  any  right 
reaerved  to  the  Dolled  States,  bat  one  which  they  are  forbidden 
to  employ,  snd  that  II  Is  not  In  terme  either  granted  or  denied 
to  Congresa,  can  It  be  sustained  as  a  law  ueeessaiy  and  proper, 
at  tbe  time  It  was  enacted,  for  carrying  Into  eiecDtlon  any  of 
these  powers  thai  are  expressly  granlod  sither  to  Congress  or 
to  the  Govemmeni,  or  to  any  department  tbereotf  Prom  tho 
organliatlon  of  the  Qovomroent  under  the  present  ConsUlutlon, 
there  have  been  from  time  to  time  attempts  to  limit  the  powers 
granlsd  by  that  Instrument  by  a  narrow  and  literal  mle  of  con. 
slmcUon.  and  these  have  been  specially  directed  to  the  general 
clause  which  we  have  cited  as  the  ctiief  foundatlou  of  the  atii- 
Ulary  powers  at  the  Oovemment. 

It  has  been  said  that  this  clause,  so  fkr  from  authorizing  the 
use  or  any  means  whleh  could  not  have  been  B»d  without  It.  t* 

mont  10  general  In  He  Iscguage,  The  doctrine  is,  thai  when  an 
act  of  Congreea  la  bronghl  to  (be  te>t  of  this  clause  of  tbe  Con- 
stitution. Itornecesalty  muetbs  abaotule,  and  Its  adaptation  to 
the  oonceded  pnrpose  unqneetlonsble,  Nowhere  has  this  prin- 
ciple been  met  with  more  emphatic  denial  or  more  aatlsfeclory 
tofalations  than  In  this  Court.  That  eminent  Jorist  and  stales- 
man,  whose  oOclal  career  of  over  10  yeaia  ae  Chtet  JnsUce  com- 
menced very  soon  sder  thla  ConatltntlOB  waa  adapted,  and 
whose  opinlona  have  done  as  much  to  di  Its  mesning  as  those 
of  any  man  living,  or  dead,  has  given  thla  parllcnlar  claase  the 
beneflt  ot  his  (hlleat  con  aide  ration.  In  the  ease  of  ih*  Dniled 
SUtea  «.  TIaher  (S  Ciaucb.  »g).  decided  In  1801,  the  point  In 
isane  waa  the  priority  cUlraed  for  Ihe  United  SUtea  as  a  cred- 
itor of  a  bankrupt  over  all  other  credllora.  It  waa  argned  mainly 
on  the  cons Imctlon  nf  the  statutes ;  but  the  power  ot  Congress 
to  pais  such  ■  law  was  alao  denied.    Tho  Chief  Justice  said : 
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"  It  la  clBlmed  nnder 
'bleh  Bball  be  necessary 
ion  the  powers  Tesled  b; 
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le  opinion  ahould 


itttiereof. 
In  constnilng  this  clause  it  would  bo 
■wOQld  prodQCe  endlem  dlfflcnltles,  IT 
be  maintained  tliM  no  law  was 
iQdUpensably  necessary  to  give  efffect  to  a  specUled  power, 
when  varloQssyBleiQB  might  ba adopted  torlhat  purpose. 
It  might  be  said,  with  regpeot  lo  efteb,  that  It  was  not 
necessary,  because  the  end  might  be  attained  by  other 
means.  Congress  ronst  possess  the  choice  of  mBan^  and 
most  be  empowered  to  nse  any  means  which  are  In  tact 
condnclra  to  the  eiercise  of  the  power  granted  by  the 
CoDstltntlon.  It  was  accordingly  held  that,  nnder  the 
authority  to  pay  the  debto  of  the  Union,  It  conld  poae  a 
law  giving  priority  Ibr  lis  own  debts  in  case  of  banli. 

Bnt  Id  the  memorable  CSM  ot  UcCollacb,  wmu  the  State  of 
Hsrylud  (4  WluleD,  SIS),  the  moat  eihaiutlf  e  dlKiuilDn  ol  tbia 
clanee  U  fixind  la  the  oplDlon  at  the  asme  eminent  exponader  of 
the  ConstltaUen.  Thai  case  IniolTed,  U  is  well  known,  tlie 
right  of  UongreaB  to  eatablUll  the  Bank  of  the  TJnltad  SUtas  and 
to  SDt  orlre  It  to  laane  notes  for  circulation.  It  was  conceded 
that  the  rlj-ht  to  inoorporate  or  create  aoch  a  bank  had  no  specific 
grant  in  any  clatueortha  Conalltntion ;  atlU  lew  the  right  te 
anthoriM  It  to  laine  notes  tor  dicnUtion  a*  money.  Bnt,  It  was 
argacd,  that  ai  a  meaenre  neceaaary  to  enable  the  Goremment  to 
collect,  tranifer  and  paj  ont  Its  rerennea,  the  organization  of  a 
hank  wllh  this  ftincllon  WM  wltbln  the  power  of  Congresa.  In 
meaning  of  the  word  "  neceasary,"  In  thla 
_  nlon,  heaajpsr  "Doealt  slwayilmpart  an 

s^lnU  physical  neceeblty  «o  atrong  that  one  thing  to  which 
soother  may  be  [coned  oeceaaaiy  cannot  eilat  wlthont  it  f "  We 
tUnk  It  does  not.  It  retorence  be  lad  to  lU  nae  In  the  com- 
mon alftlra  of  the  world,  or  In  approTed  anthon,  we  And  that  K 
fteqaenily  Imparta  no  more  than  lliat  one 
naelhl  or  eaaentlal  to  another;  to  employ  meai 
end  IB  gsnonlly  andarilood  aa  employing  any 
to  produce  the  end ;  and  not  aa  being  conllned  to  those  alngle 
raeana  wlthont  which  the  and  would  be  unattainable.  Tbe 
word  "neceeeary"  admlla,  he  aaja,  of  all  degreea  of  com- 
pariaon.  A  thine  n»7  ^  necessary,  vefT  necesairy,  abeo- 
Intely,  or  Indlapenaably  nacesaary.  The  word,  then,  lite  othe^^ 
la  need  In  Tarione  eeoaes,  and  In  lU  (snittnctlon  (he  anb- 
Ject,  the  context,  the  Intention  of  the  peraon  ualng  them,  are  to 
bo  Uken  Into  new.  Let  thla  be  done  In  the  case  nnder  conaid- 
erallon.  The  enhject  1«  the  execution  of  those  great  poweta  on 
which  the  welfare  of  a  nation  eaeeotlally  dependa.  It  mnal  have 
been  the  Intention  ot  Ihow  who  gave  these  powera  to  lnanie,a>  far 
ai  human  prndeneo  could  Iniure,  theli  beneflolal  execution.  Thla 
conld  not  he  done  by  confining  the  choice  of  meana  to  auch  narrow 
llmltB  aa  not  to  iBave  It  in  the  power  of  Congress  to  adopt  any 
might  be  appropriate 


>g  la  convenient  c 


Thla] 


m  Intended  te 


I  coniequently  to  be  adapted  to  varioua  criiei  at 
homan  slfalra.  To  haTO  proscribed  Ihe  meana  by  which  the  gov. 
emment  ahonld  in  all  future  tlraa  eiBcnte  lu  powera  would  have 
been  to  change  entirely  Ihe  character  of  Iho  Instroment  and  give 
It  the  properUee  of  a  legal  code  It  would  hare  been  an  nnwiae 
sttempt  to  proTlde  by  ImmnUble  rolea  for  eiigendea  which.  If 
foreseen  al  all,  must  have  been  bnt  dimly,  and  which  on  bo  beat 
provided  tor  aa  they  occnr.  To  hove  declared  thai  the  beat  means 
aboil  not  b.  need,  bnt  Ihoee  alone  vrithont  which  the  power  given 
would  be  nugatory,  wonld  haTe  been  to  deprive  the  Icglalsturo 
ot  the  capacity  to  avail  Itaelt  of  experience,  to  exerdae  Ita  reason, 
and  to  accommodate  lla  legialatlon  to  circomstaacea. 

We  hare  cited  at  nnnsual  length  these  remarka  of  Chief  Jna- 
tles  llarahall  becanse,  thoogb  made  half  a  cenUry  ago,  their 
applicability  lo  the  clrenmstsncea  under  whkh  CoDgreia  called 
to  lie  aid  the  power  of  making  the  pacuritlei  of  the  govomment 
a  legal  lander,  a*  a  meana  of  SDccesitnlly  prosecuting  «  war 
which,  wllhont  such  aid,  seemed  likely  mlermlnate  ItaexlBloncc, 
and  lo  borrow  money  which  coold  In  no  other  mannor  he  bor- 
rowed, and  to  pay  tbe  debt  of  mlUlons  due  to  it*  aotdlere,  which 
conld  by  no  other  means  be  paid,  seems  to  be  almost  prophetic. 


If  he  had  had  cleariy  befhre  hiB  mind  the  Itatnra  history  nf  hia 
eonnhy  he  ooold  not  have  better  characlsriied  a  principle  which 
wonM  have  rendered  Ihe  power  to  cany  on  a  warnngatory, 
which  would  have  depriysd  tVmgreBa  of  the  capacity  lo  avail 
itaell  of  experience,  to  exercise  Its  reason,  and  to  aoconimedala 
lis  legislation  lo  drenmstancet  by  the  use  of  the  most  appropriate 
means  of  supporting  the  Oovemment  In  the  crtais  of  its  ftle. 

But  it  Is  said  that  the  elMse  nnder  consideration  la  admoni. 
tory,  as  to  the  use  of  implied  powers,  and  adda  nothing  to  what 
would  have  been  authorised  without.  The  Ideaianotnew.  and 
I*  probably  Intended  tor  the  same  which  wSB  niged  in  the  case 
ofUcCDlloch  V.  Tbe  Btats  of  Naiyland— namely,  that  inatead  of 
enlarging  the  powers  conferred  on  Congress,  or  piovldlng  for  a 
more  liberal  nse  of  them,  It  waa  designed  as  a  restriction  npon 
the  aniiliary  powera  Incidental  to  every  expreas  grant  of  power 
In  general  terms.  I  have  already  cited  so  ftaUy  ftam  that  case 
that  I  can  only  reftr  to  it  to  say  thai  this  pmposltloa  Is  there 
clearly  stated  and  relbted,  Doea  there  exist,  then,  any  power 
In  Congreas  or  In  the  Government,  by  express  grant,  to  the 
exoGotlon  of  which  thla  legal  tender  acl 
proper,  hi  the  sense  hen  defined,  and  under  the  d 
of  Its  passage  t 

The  power  to  declare  war,  to  suppress  inanrrectlon,  to 
raise  and  snpport  armies,  to  provide  and  maintain  a  navy, 
to  borrow  money  on  the  oredlt  of  the  Untied  States,  lo 
pay  tbe  debts  ot  the  Union,  and  to  provide  for  tbe  com- 
mon defense  and  general  weltltre,  are  each  and  all  dis- 
tinctly and  speclfloally  granted  in  separate  clanses  of  the 
Constttntlon.  We  were  in  the  midst  of  a  war  which  called 
all  theae  powers  1  nto  oieroiae  and  taxed  them  severely  — 
a  war  which,  if  we  were  (o  take  In  to  aoconnl  the  Increased 
capacity  tor  deatraotlon  Introduced  by  modem  aclence 
and  the  correapondlng  Increase  of  lu  cost,  brought  Into 
operation  powera  of  belligerency  mora  potent  and  more 
eipenalve  than  any  that  tbe  world  baa  ever  known.  All 
tlie  ordinary  means  of  rendering  elBcient  the  several 
powera  of  Congress  above  mentioned  had  been  employed 
to  their  almost  capacity,  and  with  the  spirit  of  the  Bebel- 
lion  nnbroben,  with  large  armies  In  tbe  Held  unpaid, 
with  a  current  expenditure  otC>,(IOO,OCK)  per  day,  the  credit 
of  tbe  OoTemment  nearly  eihansted.  and  tbe  reBources* 
of  taxation  Inadequate  to  pay  even  the  interest  on  the 
public  debt,  Congress  was  called  on  to  devise  some  new 
means  of  borrowing  money  on  the  credit  of  the  nation ; 
for  the  resnlt  of  the  war  was  conoeded  by  all  thongblfnl 
men  to  depend  on  the  oapaclty  of  the  Ooveminent  lo 
ley  In  amounts  previoualy  nnknown,  Thebanks 
had  already  loaned  their  meajis  to  the  Treasury;  they 
had  been  compelled  to  snspend  the  payment  of  specie  on 
Ihelr  own  notes.  Tbe  coin  In  tbe  coontry,  If  It  conld  all 
have  been  placed  within  tbe  ooutrol  of  the  Secretary  of 
the  Treasury,  would  not  have  made  adiealatloo  suffloleat 
to  answer  army  pnrehaaes  and  army  payments,  to  say 
nothing  of  the  ordinary  business  of  the  country.  A  gen- 
eral ooUapae  of  credit,  of  payments,  and  ot  bnainess, 
Boemod  Inevitable,  In  which  faith  In  the  ability  of  the 
Government  would  have  been  destroyed ;  the  RebeUlon 
would  have  Ixlnmphed ;  the  Slates  woold  have  been  left 
divided,  and  tbe  people  Impoverished,  The  National 
Government  would  have  perished,  and  with  It  the  Con- 
nice  and  critical  aoonracy. 

That  the  legal  tender  act  prevented  these  dlaastrone  re- 
sults, and  that  the  legal  tender  clanse  was  necessary  to 
prevent  them,  I  entertain  no  doubt.  II  famished  in- 
stantly a  means  of  paying  the  soldiers  In  the  Held,  and 
Dlled  the  eottbrs  of  the  commissary  and  qnartermsster. 
It  tbmlshed  a  medlnm  for  the  payment  of  private  as  well 
as  publlo  debia  at  a  time  when  gold  was  being  rapidly 
withdrawn  Ihim  clrcnlatton,  and  the  bank  oorrency  was 
becoming  wortliless.  It  (bmlahed  the  means  to  the  capl- 
talistofboylDg  the  bonds  of  the  govemmenti  It  stimu- 
lated trade,  revived  the  drooping  energies  of  the  oouBtry, 
and  r«etoT«d  eonndenoe  to  tbe  pnblie  mind.  TberesulU 
which  IWowed  the  adoption  ot  this  meawoie  art  bercmd 


THE  ALBAirTLAW  JOCItNAL. 


dlspnte.  No  other  adequate  cause  haa  ever  been  BBslgned 
fortbe  tevtval  of  govemmeDt  credlL,  ihe  renewed  actlvlly 
or  trade,  kud  the  facility  with  which  the  sovemmeut  bor- 
rowed Id  two  or  tbrae  yaara  at  reasonable  rat«a  of  Interest, 
maloly  from  Its  own  citizens,  double  the  amount  o( 
money  there  was  Id  the  oouncry,  Inoladlng  coin,  bank 
notea,  and  the  notes  issaed  nnder  the  legal  tender  acta. 

It  li  now  iatd,  howerer,  u  the  calm  retrospect  of  thoto  evenO!, 
tittt  tnaniT  notea  aoluble  tor  clnnlsllon  ai  money.  benrlii£  on 
their  ftce  the  pledge  or  the  United  Statea  for  their  ultimate  pay- 
ment In  coin,  would,  ir  not  equally  elDclcnt,  baTa  anawered  the 
requirement  of  the  occailon  without  being  made  a  legal  lender 
Ibrdebta,  But  nhatwaa  needed  waa  lometblng  more  tban  the 
creditor  the  OoTernment.  Thai  had  beeoatretched  toltautmoet 
teneloD,  and  waa  clearly  on  loogei  tnHlclent  Id  the  f  Implc  tonn  of 
borrowing  money.  la  there  any  rcaeon  to  belleTe  Lhst  the  mere 
change  In  the  (Omi  of  the  senirityglTen  woold  haTcrcTlved  Ihli 
■Inking  ciedlt  t  On  the  contraiy,  all  eiperlence  ahowa  tlut  a 
cnnency  not  redeemable  promptly  In  coin,  bat  dependent  on  the 
credit  of  a  promliaor,  whoae  retoaiiea  are  rapidly  dlmlnlehlne 
while  hia  liabltltlea  arc  increaalng,  ioon  alnka  to  the  dead  level 
of  wortUeaa  paper.  Aa  no  man  wDDld  haie  been  compelled  to 
talie  It  In  paymanl  of  debts,  a»  It  bore  no  Intereat.  aa  ila  period 
of  ndcmptton  would  hare  been  remote  and  nncertaln.  Ihla 
mnat  hare  bean  the  Inerllable  ble  of  any  eitenalTe  Isene  of 
rach  note*.  Bnt  when  by  law  the;  were  made  to  dlacharge  the 
Amctlona  of  paying  debt,  they  had  a  perpeloal  credit  ot  >islne 
equal  to  the  amount  or  an  the  debta,  pnbllc  or  private.  In  the 
conntry.  If  they  were  never  redeemed  (as  they  never  have  been) 
they  alUl  paid  debta  at  their  par  Talue,  and  for  this  pnipoie  were 
then,  and  have  alwaya  been,  ci^erly  eonght  by  the  people.  To 
■ay,  than,  that  this  equality  or  legal  lender  waa  not  neceaaary 
to  their  uaefDlnesF,  aeema  tome  unanpported  byanyionnd  ilow 
Of  the  altuatlon. 

KoT  can  any  Jnat  Inference  of  that  propoaltlon  arlae  (torn  a 
comparlaon  or  the  legal  tender  notea  with  the  bonda  iaancd  by 
the  gOTemmcDt  aboat  the  rame  time.  Theae  bonda  had  a  llied 
period  for  thalr  payment,  and  the  Secretary  of  the  Treianry  de- 
clared that  Oiey  were  payable  In  gold.  They  bore  Inteteat, 
which  waa  payable  aeml-snnually  In  gold  by  eipreaa  terma  on 
their  lace ;  and  the  Caatoma '  dntlea  which,  by  law,  coold  be  paid 
tn  nothing  but  gold,  waie  aaeredly  pledged  to  the  payment  of 
thiB  Intereat.  They  can  afford  no  meana  of  determining  what 
would  have  been  the  fate  of  the  Treaanry  nolea  dealgned  to  cir- 
culate aa  money,  bnt  which  bore  no  died  time  of  redemption, 
and  by  law  could  pay  no  debta,  and  had  no  (bnd  pledned  for  their 
radempUoB; 

The  legal  lender  clanaea  of  the  rlatnlea  under  conalderatlon 
wars  placed  emphatically,  by  thoae  who  enacted  them,  upon 
their  neccaaltytothefnrther  borrowing  of  money  and  malnlaln- 
Ing  the  army  and  navy.  It  waa  done  reluctantly  and  with  heal- 
tatlon,  and  only  after  the  neceaaltj  bad  been  demonttrated  and 
had  become  imperative.  Onr  atateamen  had  bten  trained  In 
Khoole  which  looked  upon  auch  legielatlon  with  aomethlog  more 
than  dialmat.  The  debatea  of  the  two  Uoniea  of  Coogreas 
ahow  that  on  thi*  naceaally  alone  could  this  danao  of  the  bill 
hate  been  carried,  and  they  aiao  prove,  aa  I  Ibiok,  very  dearly 
the  eilatence  nt  that  neceailty.  The  hialory  of  that  gloomy 
time  la  not  to  bo  readily  forgotten  by  the  loverof  hIa  country, 
and  will  fbrerer  remain  the  foil,  clear  and  ample  vindlcatlOD  of 
the  eierclae  of  this  power  by  Congrcis,  aa  Ila  reaulU  have 
demonatraled  the  aagaclty  of  Iboae  who  originated  and  carried 
Uinngh  the  meaaore. 

Ottalnly  It  seems  to  the  tiest  Judgment  that  I  can  bring 
to  bear  npon  the  snljject  that  this  law  waa  a  necessity  In 
ikA  most  striikgent  sense  In  which  that  word  cantw  need. 
But,  If  we  adopt  Ibe  coDsUncUon  of  Chief  Justice  Mab- 
SHALD  I  >  d  the  full  Conrt  over  which  he  prealded.  a  cod- 
stmctlon  which  bas  oever  to  this  di^  been  orerraled  or 
questioned  Id  this  Conrt,  bow  csd  we  avoid  this  conclu- 
sion T  Can  It  be  sold  that  this  provision  did  not  conduce 
toward  the  purpose  of  borrowing  money,  of  paying  deblH, 
ofralalnsormlea,  of  suppressing  tnanrrectlon  T  Or,  that 
U  wu  not  ottlcnlated  to  eObct  these  otttectsT  or  that  It 
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Let  at  compare  the  preaent  with  other  caaaa  decided  In  tbia 
conrt.  If  we  can  aay  Indlrecily  that  to  declare,  u  In  the  case 
of  the  nulled  etatee  v.  Flther,  thai  the  debt  which  a  biDkmpt 
owea  the  goyemment  »h»ll  have  priority  of  paymeul  over  oil 
other  debta  I>  a  neceaaiiry  and  proper  law  to  enable  Ibe  govern- 
meat  to  pay  lia  own  dobla,  how  can  we  aay  Ihal  the  legal  lender 
clause  waa  not  neceaaaij  and  proper  to  enable  the  government 
to  borrow  money  lo  carry  on  the  wart  The  creation  of  the 
United  SUlea  Bank,  and  eapecUUylhe  power  granted  lo  It  to 
laaua  notea  for  circulation  aa  money,  was  atrennonrly  realeied 
>  conrt  held  that  a 
.  that  word,  aa  nted 
In  the  Conatltntlon,  lo  enable  the  government  to  collect,  to 
Iranafor,  and  lo  pay  out  Ita  revaanea.  It  was  never  claimed  that 
the  government  coold  nnd  no  other  meana  to  do  ihla.  It  coold 
not  then  be  denied,  nor  bu  It  ever  been,  that  otter  means  more 
clearly  wUhln  the  competency  of  CongrePB  eilalcd.  not  that  a 
bank  of  depoalt  might  poaslbly  have  anawered  without  a  clrcn- 
laUon.     Bnt  becauae  that  waa  the  mugi  anlng,  nacmi,  and 


caae  la  much  leaa  apparent  to  me  tban  tn  Ibe  adoplloD  of  the 
legal  lander  claoae.  In  the  Veailo  Bank  u.  Fenno.  decided  at 
the  preaent  term,  thia  conrt  held,  after  n>U  couaideration,  that  li 
waa  the  privilege  of  Congteee  lo  fhmleh  lo  the  country  the  cnr- 
rency  to  be  nacd  by  It  in  the  IraneacUon  of  bnalnea?,  whether 
thla  waa  done  by  meana  of  coin,  of  the  notea  of  the  Unliod 
Statea,  ot  of  banks  created  by  CoDgreaa,  and  that  aa  a  rneanv  or 
making  tbli  power  of  CongteaaefBclenl,  that  bodycould  make 
their  cnrrency  ekclualve  by  tailng  out  of  eilatence  any  curreucy 
anthorind  by  the  8Wle.  It  waa  raid  that,  hartng.  In  the  cier- 
ciae  of  nndonbted  Conatltotlonal  power,  nndertaken  to  provide 
for  the  whole  coontry,  II  cannot  be  qneslloncd  that  Congrcsa 
may  conatltntlonally  secure  Ihe  berellt  of  It  to  the  people  by 
appropriate  meana.  Which  1>  the  more  appropriate  and  elTect- 
nal  meana  of  making  the  currency  ealahUehed  by  Congreaa  uae- 
fhl,  acceptable,  perfect  — the  tailag  aliiolher  currency  ont 
of  eilatence,  or  giving  lo  thai  fbmlabed  by  tbe  government  the 
qnollty  of  lawfQl  lender  for  debta  t  The  latter  la  a  mesDa  di- 
rectly condnclvo  to  the  end  to  be  obtained,  a  meana  wblch 
Bttalne  Ihe  end  mom  promptly  and  more  pcrftclly  tban  other 
meana  can  do.  The  former  la  a  remote  and  uncertain  mesne  In 
Ita  effect  and  la  liable  to  Ihe  aeriona  objection,  that  It  Interferea 
with  State  leglaUtlon.  It  Congreaa  can,  however,  under  Ila  Im- 
plied power,  protect  and  (baler  thiacurrency  by  auch  deatructlve 
Uiation  on  Stale  hank  cfrcnUtlon,  It  eeemaalrange  Indeed  If  It 
cannot  adopt  the  more  appropriate  and  the  eObclnal  meana  of 
declaring  Iheae  DOlea  of  Us  own  laane,  for  the  redempiiou  of 
which  lie  Ikllh  le  pledged,  a  lawftil  lender  In  payment  of  debta. 
Bnt  It  la  Bald  that  the  law  ta  in  conflict  wlih  Ihe  aplril.  If  not 
with  the  letter,  of  aeveral  provlBlona  of  the  Conalllutlon,  Dn- 
doDbtedty  It  la  a  law  impairing  the  obllgallon  of  conlracla  made 
belOre  Ita  paaaage;  but,  while  the  CuDBtitnllon  fotbida  the 
SUtoB  to  pass  auch  lawa,  It  doee  not  forbid  Congreaa.  On  the 
conlCBiy,  Congreaa  Ireipreaaly authorized loeaiabllf he  uniform 
ay* tem  or  bankraptcy.  Itae  esaeuce  of  which  ts  to  dlactaarge 
deblora  bom  Ihe  obligation  of  Ibclr  conlracls.  And.  In  purau- 
auce  of  thla  power,  Congress  hsa  three  timea  paaaed  auch  a  law, 
wblch.  In  every  Inetance.  operated  on  contracta  made  helbre  It 
waa  pasaed.  Bnch  a  law  |g  now  In  forte,  yet  Its  conatllutlon- 
allly  haa  never  been  qneationed.  Bow  It  can  be  In  accordance 
with  the  aplril  of  tbe  Conatitatlon  to  dealroy  directly  the  cred- 
Itor'a  conlnct  for  the  aake  of  the  individual  debtor,  but  contrary 
lo  Ita  apirit  to  affect  remotely  lla  valne  (br  the  mlttj  of  the 
nation.  It  la  dlDcnlt  lo  perceive.  Boltlaaald  that  the  provl- 
aloOB  that  private  properly  shall  not  be  taken  for  public  UBe 
without  Juat  compoutatlon.  and  tbat  no  person  ahall  be  de- 
prived of  life,  liberty  or  property  without  dne  conrse  of 
law,  are  oppoBcd  to  Ihe  acta  onder  conaMeratlon.  The  argu- 
ment Is  too  flna  lOi  my  perception  by  wblch  the  Indirect 
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effect  at  ■  gnat  pnbHc  neunn,  tn  dspnclatUv  tlw  Ttiae 
of  Unds,  atocki,  bond*,  uid  other  cootiuti,  randsn  incli 
m  Iftw  Invalid,  as  taking  private  property  for  pabUo  nae, 
or  a«  depriving  the  owner  of  It  wlthonl  dn«  oooreo  of  law. 
A  declaration  of  war  with  a  maritime  powet  would  Ihnj 
be  nn  constitutional,  becaiue  the  Talae  of  every  ship 
abroad  U  leoenBd  2S  or  »  per  oent,  and  those  at  home 
almost  aimncb.  The  atxdltlon  of  the  tarlffon  Iron, or 
■ogar,  would  In  like  manner  deatroy  the  fnmaeea,  and 
■Ink  the  capital  employed  In  the  mannBwtnro  of  those 
artlclee.  Yet  no  BtatcsioBn,  However  warm  an  advocate 
ot  high  tarUft,  has  claimed  that  to  abolish  Buoh  dutlw 
would  be  nnoonatitntioiiBl  aa  taking  private  property.  K 
the  prindplo  be  sound,  every  snoeeeslve  Issna  of  goiem- 
ment  bonds  daring  the  war  was  void,  becaiue  by  Increas- 
ing the  public  debtlt  made  those  already  In  prtvaW  hands 
less  valnablo.  This  whole  argoment  o(  the  InJnsUoe  of  the 
law— an  Injustloe  which.  1/  It  ever  ezlsled,  will  be  repeat- 
ed by  now  holding  tlvold-andof  ita  opposition  to  the 
aplrit  of  the  ConBtltnllon,  Is  too  abstract  and  Intangible 
tor  applIoaUon  to  coorU  of  Joatlco.  and  Is  above  all  dan- 
gerooa,  as  a  gronnd  on  which  to  declare  the  ItslslaUon  of 
Congren  void  by  the  decision  of  a  court  It  would  anthor- 
tse  tbis  court  to  enforee  theoreOcal  views  of  the  genius  of 
oor  government  or  vagne  notions  of  the  spirit  of  the  Con- 
StltnUon  and  of  abstract  JusUce  by  declaring  void  laws 
which  did  not  square  with  them.  It  aubsUtotes  our  Ideas 
of  policy  (br  Judicial  constraotlon,  an  undefined  oode  of 
etblcs  tor  the  ConsUtotlon.  and  a  court  of  JuaUce  tot  the 
national  legislature. 

Upon  the  enartioent  of  these  Isgal  tonder  Uwi.  they  ware 
received  with  almost  nnlvaraal  acqnlewience,  u  valid  payjnonla 
ware  made  lu  the  legal  tender  notes  fordebts  la  eilatence  when 
tbelawwMpaaaod  to  the  amount  of  thoosands  of  mUlIona  of 
dollars,  though  gold  was  the  onlj  lawml  lender  when  the  dabta 
were  contracted.  An  equal,  If  not  Urger,  amount  la  now  due 
under  contracts  made  since  their  pa«*ge,  under  the  belief  that 
these  legal  tenders  wonld  be  valid  payment.  The  two  Hoasea 
of  Congress,  the  President  who  signed  the  Mil.  and  (Iftem  State 
Courts  oflast  retort,  being  all  but  one  that  have  passed  opon 
the  loestlon,  have  eipresaed  their  belief  hi  the  consUtn  tlonalltj 
of  tbes*  Uws.  Wltb  all  this  great  weight  of  anlhorltj,  this 
rtiong  concnrrenee  of  opinion  amoag  Iboiewho  have  pawed 
upon  the  qnesilon  before  we  have  been  called  to  decide  It- 
whoae  duty  It  was.  a«  much  as  It  K  onu,  to  paai  open  It,  In 
Bght  of  the  Constitution,  are  we  to  reverse  their  action, 
dlMnrb  contracU,  to  declare  the  Uw  void,  becaaae  the  neceaslty 
tor  Its  enactment  does  not  appear  so  strong  to  ui  aa  It  did  to 
CongiOBS.  or  so  dear  as  It  was  to  other  Conrts  1  Bnch  U  not  my 
idea  of  the  relative  ftinctlons  of  the  lagUUIlve  and  judicial 
departments  of  this  government.  Where  there  la  a  choice  of 
means,  the  selection  is  with  Congfeas.  not  the  Court  U  Ihe  act 
to  be  considered  is  In  any  sense  essential  to  the  ezecntlon  of  aa 
acknowledged  power,  the  degree  of  that  necessity  Is  for  the 
Leglalatnre  and  not  tor  the  Conrt  to  deteimlne. 

In  the  case  of  "  Wheaton,"  from  whioh  I  have  already 
quoted  ao  fUlly,  the  Court  aaya  that,  wbere  the  law  Is  not 
prohibited,  and  la  really  calculated  to  efffeot  any  of  Uie 
objects  Intrusted  to  the  Oovemment.  to  nndertake  bare 
to  Inquire  intothedegreeotltsneceeslty  wonldbe  topaaa 
the  UnewhlebolrcuniBortbeatheJudlclal  department,  and 
to  tread  on  legislative  ground.  This  Oourt  dlsolalnu  all 
pretenalona  to  snob  a  power.  Thla  sound  exposition  of 
the  duUee  of  the  Court 
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me.  If  1  had  entertained  donbts  of  tlie  conatltutlonallty 
of  the  law,  I  must  have  held  the  law  valid  nntll  those 
dotlbts  became  oonvlctlons;  but  as  I  have  a  very  decided 
opinion  thatOongresa  acted  within  the  scope  of  Its  au- 
thority, 1  must  bold  the  law  to  be  consUtuUonal,  and  dis- 
sent (Ton  the  opinion  otthe  Court. 

I  am  aalhorlied  to  say  that  Hr.  JnsUoe  SwArtnt  uid 
Mr.  JoMloe  Xm-rm  aononr  In  thla  opinion. 


LEGAL  FBOC&DTTRE  IN  FRA2ICE. 
Franoe  h«B  not  alwAyi  bad  mach  rnmn  to  be  prond, 
^ther  of  her  lave  or  of  her  judges.  Preyloasly  to 
1789,  there  were  few  ttaings  bo  corrupt  as  a  French 
oonrt  of  law,  kod  few  people  bo  imtriutwarthj  aa 
French  ma^trateo.  "  Haute  Justice"— that  lB,Jus(ioa 
in  important  casea— was  administered  by  the  parlia- 
nients;  and  "basae Justice,"  byanlnHnltennmber  of 
people  i  HQCh  oa  provoete,  lialliCb,  landed  proprietors, 
and  church  dignltarlee,  who  were  snppoaed  to  decMo 
b7  eqtiity,  bat  who,  in  really,  mostly  aold 
tlielr  Jndgmenla  to  the  highest  bidder.  In  the 
parliaments,  the  traffic  In  JnoUce  waa  ao  notoii- 
ona  that  any  man  of  sense  wonld  sooner  have 
aacrifioed  a  third  of  his  fortime  at  onoe  tfian  have 
risked  t^e  whole  of  it — even  when  he  had  right  on  hia 
side—in  a  lawanlt  The  poats  of  Coneeiller  an  Parle- 
ment  were  as  much  coveted  as  oolonelctea,'and  fetched 
asgoodaprioe.  They  were  usually  bought  for  jrounger 
sons  of  noblemen,  who  oonatituted  what  waa  called  "  la 
noblense  de  robe,"  and  made  rapid  fortunes  ont  of  on- 
aompalons  pleaders.  History  has  kept  the  namM 
of  a  few  nprigfat  Jndges— L'Hopltal,  D'Agneaaean, 
D'Thon,  and  some  others — but  thej  were  rare  escep- 
.  Uons,  aa  la  sufficiently  proved  by  the  immense  vene- 
ration with  which  they  are  stUl  regarded.  The  last 
who  acquired  a  high  reputation  fbi  Impartlalily  waa 
the  Chanoellor  Da  Harlay,  under  Louis  XVe  itiga. 
He  was  an  honest  man,  bnt  one  of  the  roost  nnoonth 
mannered  and  gruff-spoken  persona  of  his  time.  A 
oharacterlstic  story  is  told  concerning  him  and  the 
Duohees  de  Orammout,  who,  happening  to  have  a  law- 
sait  on  band,  went  as  was  customary,  to  pay  a  pro- 
pitiatory visit.  In  order  to  see  whether  any  bribing 
was  possible.  Da  Harh^  received  her  with  abont  the 
samedvillty  he  would  have  shown  a  dog;  so  that  the 
Daohess,  who  was  tised  to  the  flattery  of  everybody 
who  came  near  her,  went  oat  from  his  presence  red 
with  rage,  and  almoet  crying  tttaa  inoitificaUon. 
Going  down  the  steps  of  the  palace,  her  paaidoB  explod- 
ed; and  she  aaid  to  her  daaghtw,  who  waa  with  her: 
"The  man  ought  to  be  flogged.  He's  no  better  than  an 
old  baboon."  But  the  words  were  hardly  spoken 
than  she  tnmed  pale  with  horror,  fbr,  on  looking 
ronnd,  she  uw  Uie  sardoole  fhce  of  the  Chancellor, 
who  had  followed  her  oat  to  her  carriage,  Natnralty, 
she  supposed  that  her  suit  was  blasted,  and  when  the 
oanse  cune  on  trial  could  hardly  credit  her  senses 
npon  hearing  Du  Harlay  give  judgment  in  her  Ihvor. 
The  conduct  of  the  chancellor  seemed  to  her  so  noble 
that  she  Instantly  asked  for  an  audience,  and  thankeif 
him  with  fervor.  "  Oh,  madame,"  answered  I>a  Har- 
lay, grimly,  "  U  n*y  a  point  de  remerciements  a  me 
fiJre.  TTn  vieaz  babouin,  est  tot^ours  enchante  de 
rendre  service  a  une  viellle  babouine." 

At  theRevolnUon,  one  of  the  Orst  snbfeota  which 
the  National  Assembly  took  np,  with  a  view  to  instant 
reform,  was  the  administration  of  jnatlce.  The  criminal 
laws  were  then  barbarous,  and  the  Jnrlspmdenoe  In 
civil  cases  was  (bunded  upon  a  confused  Jumble  of 
contrary  edicts -~-same  remoanting  to  the  time  of  the 
Merovingian  dynasty,  and  all  more  or  leas  autocratlo 
and  absurd.  What  made  matters  worse,  too,  was,  that 
each  province  had  Its  sat  of  laws,  juat  as  each  had  lla 
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aoale  of  weights  and  measureB;  bo  that  eran  in  the 
remote  oonllDgeao7  of  a  oonple  of  pleaders  having  to 
do  with  thorooghly  ineormptible  Judges,  there  naa 
bidbU  ehaoee  (J  their  obt^ning  •  definite  and  binding 
acUadlcaUon  If  they  redded  In  dlfitaeot  proviiioee. 
Some  aolta  were  eeot  &om  parliament  to  pailloment, 
until  e«oh  aide  oouldboaat  of  half  adozenjadgmente 
in  aupport  of  its  d^ma ;  and  there  were  oaees  that 
were  protraoted  In  thia  way  fn>m  generation  to  genera- 
tion, until  eveiy  body  oonneoted  with  the  bmilies  of 
the  eultora  had  died  out. 

The  national  aaaembly  loet  no  time  in  remedying 
thia  dieaatroua  state  of  things  by  enaotiug,  fltet,  that  a 
oode  ehoold  be  drawn  up  to  aerre  for  the  whole  king- 
dom I  and  next,  that  thejndges  should  he  elected  by 
the  peopl&  This  last  refbrm  was  never  (airly  carried 
oat;  batasort  of  oode  was  drawn  up  by  the  Cooven- 
tion,  and  worked  with  tolerably  good  effect,  unHl  It 
was  ultimately  superseded  by  that  to  which  Napoleon 
has  attadied  his  name,  and  which  was  oUborated 
under  the  ConBulBt&  Most  Fren^  lawyers  are  very 
proud  of  this  oode,  which  has  certainly  the  merit  of 
being  so  mathematically  simple  that  every  body  who 
can  read  is  able  tojadge  for  tiimMif,  without  the  help 
of  a  Bolldtor,  what  thi^^hemayondnu^notdo.  Of 
late  years,  however,  there  has  been  a  growii^  opinion 
amongit  the  liberal  minded  and  relbrmlng  portion  of 
the  French  bar,  that  thei«  ia  room  for  oonalderable 
improvement  in  the  methods  of  jnwMdure  which 
the  oode  h^a  down ;  and  tUs  (^dnion  ^tpllea  eepe- 
idally  to  the  orlmlnal  procedure^  which  is  both  more 
Intricate  and  more  haraadng  in  Ha  effleole  than  ours. 
ri*noe,asat  presentoonsUtated,is4lv)dedlbrJudicdal 
purposes  into  tribunals  of  "  first  instance  "  and  Im- 
perial Courts— UierebelngortheformeT  one  for  every 
aRODdissement,  and  of  the  latter  twenty-seven  In  the 
whole  empire.  Above  all,  la  one  court  of  high  ap- 
peal—the  Court  da  Osssation,  which  sits  In  Paris. 
In  dvil  cases  a  man  am  have  recourse  sueceasivaly 
toflvejurladlotions:  Orst,  beeenapply  to  the  Justice 
ottbe  peace  of  his  canton,  who  has  power  to  adjudi- 
cate as  to  all  sums  not  exceeding  a  hundred  franoB ; 
next,  he  can  appeal  to  the  tribunal  of  his  arrondlsee- 
ment;  after  that  he  may  be  sent  to  the  Court  Im- 
periale  ol  the  district;  then.  If  he  wishes  It,  to  the 
Court  of  Cassstion,  and  finally,  to  the  Council  of 
State,  which  baa  power —  though  it  seldom  exercises 
it— to  hear  his  case  over  again  If  he  bncdes  biioself 
malicioualy  wronged  by  one  of  his  Judges.  There  Is 
nojuryincivil  cases.  The  trial  in"arst  Instance" 
takes  place  before  three  Judges;  in  the  Imperii 
Court,  before  five  or  seven ;  in  (be  Court  of  Cassation, 
before  twelve.  In  all  cases  the  Procureur  Imperial 
Intorvenes  either  tbr  the  plaintiff  or  defendant,  as  he 
thinka  right,  and  It  is  very  rare  Indeed  that  his  IntAr- 
venUon  do«  not  swsy  the  verdict.  In  criminal  oasee 
a  condemned  man  has  three  appeals— that  is,  to  the 
court  of  the  arrondisaement,  the  Imperial  Court  and 
the  Court  of  Cassation ;  after  these  all  that  remains  is 
the  reeoura  en  graee,  which  the  counsel  of  a  prisoner 
under  sentence  of  death,  or  penal  eervltnde,  transmits 
to  the  Sovereign  through  the  minister  of  Justice.  In 
the  country,  when  a  peasant  commits  a  small  misde' 
meaner,  he  Is  summoned  befbre  the  Justice  of  tbe 
peace  of  the  canton,  who  may  punish  him  with  not 


more  than  two  days'  Imprlaonment,  or  with  a  fine  not 
exceeding  a  hundred  france.  At  Paris  It  is  tbe 
tribunal  of  simple  police  which  takes  cogniisnce  of 
these  minor  oBfenses ;  and  any  stranger  oorioua  to  sea 
Justice  expedltioualy  administered  would  do  well  to 
pay  a  visit  to  this  tribunal,  where  from  ten  in  the 
morning  to  three  In  the  afternoon,  cabmen,  ooet«r- 
mongers  and  street  b<^B  defile  In  an  unbroken  pro- 
oession  to  answer  for  peooadilloe*,  known  as  delita  de 
voirt«-~i.  e.,  breaches  of  police  andmnnloipal  r^nlo* 
tions.  In  thecaseof  ofliansesof  a  serious  nature  it  is 
no  longer  the  Jnge  de  polx  or  the  Mbunal  of  simple 
police  to  whom  the  oocnssr  la  defbrred,  but  to  the 
Pmeoreur  ImpwlaL  For  example,  when  on  Indict- 
able offense  has  been  committed,  the  first  person  to 
be  informed  of  it— if  the  delinquent  have  not  been 
arrested  on  the  spot — la  the  CommlMaire  de  Police, 
with  whom  the  oomidtint  is  lodged.  There  are  eighty 
of  these  commisBalres  In  Paris,  and  their  fonoUons 
are  rather  more  extandve  than  those  of  EngUah  In- 
apeotors  of  police,  for  they  may,  at  their  dlacreUon, 
liberate  prisoners  who  are  simply  charged  with  dmnk- 
enneaa  or  riotous  conduct;  Four  times  a  day  the  com- 
miasaires  send  r^yorie  to  the  Prefeotnre  de  Police, 
whence  all  complaints  are  direcUy  forwarded  to  the 
ProcureDT  Imperial,  or  public  proeeoator,  who  Imme- 
diately isBues  against  the  parties  accused,  ritber  a 
summons  (mondot  de  eompanUion),  or  a  warrant, 
{vumdat  (f  am«ner).  It  needs  on  Incredible  amount 
of  tact  and  Judgment  to  discharge  the  function))  of 
public  proeecutor  with  equity ;  but  It  cannot  be  said 
that,aBaru]e,  the  Procureurs  Imperial  oome  up  to  the 
deadrable  standard.  They  are  a  very  ill  paid  class. 
Their  salaries  vary  from  £00  a  year  In  the  country 
districts,  to  £240  a  year  In  large  towns ;  and  even  the 
procureurB-geneial,  or  public  prOBecntors-ln-chief,  of 
whom  there  are  bat  twenty-«i^t  In  the  whole  empire, 
receive  only  £840,  Theae  emoluments  are  too  small 
to  tompt  men  who  have  the  sllghteet  chance  of  making 
their  way  at  the  bar,  and  the  government  Is  oKllged 
to  select  trom  among  those  who,  however  honest  and 
painstaking  they  may  be,  are,  at  best,  lawyers  of  quite 
aeoDnd-rotecapadty-  TheProcureurlmperialaud  his 
deputlee  sit  every  d^,  and  divide  the  bosinees  be- 
tween them.  When  a  defendant  appears  to  answer  a 
Bonunons,  or  cornea  up  In  custody  under  warrant,  his 
examination  is  conducted  in  strict  privacy,  and  the 
procureur,  who  is  often  overdone  with  work,  seldom 
takes  more  than  a  f^  minutes  in  deciding  whether 
there  are  grounds  for  a  proeeeiition  or  not.  If  tbe 
charge  seems  a  frivolons  one,  or  if  the  prima  facie 
evidence  be  Insufficient,  he  may  at  once  rtlmnliin  the 
case ;  In  the  conttary  event  he  hands  over  the  incuipe 
te  the  examining  magistrate,  or  Juge  d'  instruoUou, 
who  either  liberates  the  defondant  on  b^  (though 
this  is  very  rarely  done),  or  orders  his  provisory  In- 
Earceiation  under  a  mandat  de  (f«po(.  We  may 
ramark  that  great  latitude  is  always  allowed  by 
French  magistrates  toward  jaumallsta  charged  with 
preea  offenses,  and  towards  men  In  good  sodal 
position  Indicted  for  such  mlsdemeanora  as  dnel- 
ii^,  assault,  or  rioting.  We  may  add,  too,  that 
although  In  press  prcaeouUons  the  printer  of  a  paper 
is  generally  indioted  with  the  editor,  and  sentenced  to 
a  month  or  two  of  oonffnemenl^  It  Is  not  customary  for 
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the  Procoreur  to  insist  upon  th«  CUT7I11K  out  of  the 
sentenoe.  Then  are  prlnteis  In  Paris  who,  daring 
the  last  twenty  years,  have  had  two  or  three  years 
of  Impriflonment  meted  oat  to  them  In  Installments, 
and  who  yet  have  nQver  slept  a  single  night  in  gaol. 

So  much  has  been  already  written,  both  in  English 
and  foreign  papers,  concerning  the  slow  torture  system 
towhichPrenchJoBtioehasreoonrsB  In  order  to  screw 
Donfasslons  out  of  prisoners,  that  we  will  say  nothing 
more  on  Uw  sabjeot,  further  than  to  point  out  how 
immense  Is  the  discretionary  power  confided  to 
a  Joge  de  Instmotion.  All  that  goes  on  In  his 
study  is  a  proftiand  myalery  to  the  outer  world. 
There  is  no  one  to  control  his  actions ;  and  If  it  suits 
him  to  huah  np  a  case,  he  nu^  do  sowiUi  perfM 
Mfety,  without  having  any  thing  unpleasant  in  the 
way  of  newspaper  oommenta  to  diead.  Whetber 
French  examining  magtstrates  ever  do  hush  np  cases 
where  influence  la  brought  to  bear  upon  them  from 
high  qnarteia,  is  another  question ;  bnt  the  bare  tact 
tiiat  they  should  be  able  to  abnse  these  powers  with 
Impnnlty,  sufilclenUy  Justifies  the  opinion  of  liberal 
Frenchmen  that  the  hmotiona  of  the  Jnge  d'  Inatmo- 
Uon  should  be  exerdaed  openly,  as  in  England.  After 
a  probationary  term,  which  varies  aooording  to  the 
more  or  less  difficulty  there  may  be  in  extracting  the 
truth  from  him,  B  prisoner  Is  either  committed 
straightway  to  take  his  trial  before  the  tribunal  of 
correctional  police,  or,  if  the  charge  be  one  of  folony, 
Is  sent  bock  to  ptiaon  to  awi^t  the  decMon  of  the 
ehaTobre  det  vtiees  en  aceuaatbnt,  a  sort  Of  Jadlolal 
grand  Jury,  whose  badness  It  Is  to  see  wheUier  the 
Indictments  are  dear  enongh  to  warrant  a  committal 
to  the  court  of  assize.  The  tribunal  of  oorrectlonal 
police  sits  all  the  year  round ;  the  court  of  assiRO  holds 
two  sessions  a  month  in  Paris,  and  four  a  year  in  the 
twenty-seven  other  Imperial  ooorts.  The  dUIerenoe 
between  the  two  Jurisdictions  is  that,  in  the  former, 
the  trial  rests  with  three  Judges,  whilst  in  the  latter 
the  pilBonec  is  arraigned  before  a  Jnry. 

Host  persons  who  have  vlalted  Paria  most  have  been 
to  see  the  correctional  tribunals,  rendered  &mouB  by 
the  nnmerooB  press  trials  of  the  Second  Empire. 
They  consist  of  two  tthambers,  the  sixth  and  seventh, 
both  Identical  in  i^pearanoe.  There  la  a  rich,  well- 
fomlshed  look  about  them,  which  on"  is  not  alwaya 
accustomed  to  find  in  a  court  of  JusUce.  The  paper 
on  the  wall  la  green,  with  lai^  gold  bees;  all  round 
the  room  runs  a  carved  wainscoting  of  oak ;  to  the 
right,  on  a  pedestal,  is  a  marble  bust  of  the  Emperor ; 
to  the  left,  on  a  fellow  pedestal,  a  handsome  clock ; 
and  at  the  end  of  the  room,  over  the  dais  of  the  three 
Judges,  a  llfo-^ze  picture  of  the  Saviour  on  the  crow. 
On  the  right  of  the  Judge's  dais,  which  is  warmly  car- 
peted with  a  thick  green  rug,  is  the  dock  where  the 
prisoner  stands  between  two  gendarmes ;  opposite  It 
a  low  pulpit,  with  a  comfortable  arm-chair  for  the 
public  prosecator ;  down  the  centre  of  the  court  a  sort 
of  "  fop's  slley,"  with  rows  of  seats  on  each  side  for 
the  public,  like  the  pews  In  a  church.  The  trials  in  a 
correctional  police  court  never  last  long.  The  Judges 
adopt  an  aggressive  tone  in  their  questions,  which 
indicate  pretty  plainly  that  their  opinion  BB  to  the  pris- 
oner's guilt  is  made  up  beforehand.  Tlie  public  pros- 
ecutor, on  his  aide,  never  taUa  to  observe  that,  unless 


the  BocDsed  can  prove  his  innocence,  his  culpability 
must  be  taken  for  granted ;  and  so  the  trial  generally 
ends  in  a  condemnation,  whidi  may  vary  fMm  one 
day'a  to  five  years'  imprisonment 

In  the  Court  of  Assize  the  prooeedlngs  are  altogether 
more  formal,  and  allow  a  prisoner  much  better  chance 
of  an  acquittal.  The  oath  wliioh  the  Jnry  are  made  to 
swear  is  an  extremely  beantlftil  one,  and  it  Is  impos- 
sible to  hear  it  without  feeling  moved.  LifUng  up 
their  hands  one  alter  another,  they  declare  that "  with- 
ont  malice  and  without  fiivor,  without  prejudice  and 
without  weakness,  they  will  examine  the  evidence 
with  an  impartial  deaire  to  Bscertain  the  truth,  and 
convict  or  acquit  as  they  shall  consider  Just,  on  th^ 
honor  and  oonscienoe  as  honest  men."  There  are 
three  Judges  at  the  assise  trials  as  at  those  at  the 
Polioe  CorrecUonnelle,  bnt  the  same  reproadi  may  be 
addressed  to  the  Ibrmec  aa  to  the  latter  — of  always 
summing  up  dead  ag^nst  the  prisoner.  As  a  com- 
pensation, however,  French  Juries  are  exceedingly 
Jeolons  of  their  prerogatives,  and  not  unh^uently 
acquit  solely  to  assert  their  independence.  The  ver- 
dict is  not  rendered  by  "  guilty  "  and  "  not  gnil^," 
as  In  this  ooontry,  bnt  by  the  answer  "yes"  or  "no" 
to  a  long  series  of  questions  enumerated  by  the  pre- 
■idli^  Judge.  In  cases  of  murder,  with  robbery, 
these  qQestions  sometimeB  amount  to  as  many  as  fifty 
oraix^;  for  the  indlotment  Is  made  to  Intrude  all  the 
minor  counts  of  sggravated  awault,  aimple  assault,  eto. 
80  that  If  the  prisoner  be  acquitted  on  Uw  charge  of 
murder,  there  shall  be  no  need  to  begin  a  fresh  trial 
to  convict  him  of  manslaughter. 

In  France,  it  is  with  the  Jnry  that  Ilea  the  preroga- 
tive of  admitUi^  "extenuating  dreumstanoee ;"  In 
Bels^um,  it  Is  with  the  Judges.  Hiere  is  much  to  be 
s^d  for  both  systems— the  m^n  oltJectlon  to  the 
French  method  being  that  Juries  often  admit "  exten* 
uating  circamatances"  without  any  relation  to  the 
merits  of  the  ease,  bnt  aimply  becanse  they  object  to 
aq>ltal  punishment.  Many  a  French  murderer  has 
owed  his  lifo  to  the  fiict  of  a  tender-hearted  Jury- 
man's having  read  M.  Victor  Hugo's  "Denier  Jour 
d'nn  Condamne,"  or  Bocoaria'aessay  against  the  Fen- 
ally  of  Death. 


CURRENT  TOPICS. 

The  members  of  the  bar  of  New  York  dty  have 
Inauguratod  a  measure  which  we  hope  to  see  exten- 
sively followed.  A  meeting  was  recently  held  to  take 
steps  to  form  a  permanent  assodatlon  for  the  creation 
of  more  intimate  relations  between  Its  members  than 
now  exista,  and  te  sustain  the  profession  in  its  proper 
position  In  the  community.  In  the  report  of  the  pro- 
ceedings, it  Is  said : 

"  There  was  a  unanimous  foellng  expressed  that  It 
was  the  duty  of  the  bar,  and  for  the  interest  of  the 
whole  community,  that  there  should  be  a  thorough 
orgnnixation  of  ite  members,  and  that  when  this  result 
was  satis&ctorily  attained,  the  field  of  organised  ac- 
tivity was  broad  and  inviting.  The  standard  of  pro- 
fessional morality  and  attainment  needed  to  be  ele- 
vated, the  spirit  of  reckless  and  unjust  oenaure  of 
lawyers  and  Judges  should  be  rebuked:  all  cases  of 
professional  aellnqnency  should  be  made  to  feel  the 
weight  of  the  authoritative  censure  of  the  profeasion ; 
—  - —  -town  library  and  club-room  arc  needed  where 
~  ~  of  the  bar  may  meet  for  consnlt^on  and 


up-iown 
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social  interoonrse ;  and  snch  InterooQTse  can  be  made 
to  strengthen  all  tlia  better  eleitientB  of  profeafilonsl 
life.  The  bar  was  admitted  to  be  in  some  measure 
responsible  for,  or  at  least  to  bave  the  ability  to  sjiie- 
llorate,  some  of  the  evils  attending  the  preeent  admin- 
Istmtlon  of  Justice  now  so  genersUy  complained  of. 
They  ought  to  aid  the  bench  in  the  administration  of 
justice,  and  not  to  make  application  for  any  thing  but 
Justice  according  to  the  rorins  and  precedents  of  law. 
Tliey  ought  to  point  out  the  defects  of  the  existing 
laws  and  Constitution,  and  to  lend  their  active  co-op- 
'  eratlon  for  their  improvement.  They  ought  to  have 
some  control  of  admissions  to  the  bar,  or  Uiey  should 
not  be  held  responsible  for  the  cliaracter  anil  conduct 
of  those  who  are  admitted  to  practice.  Thiise  laws 
wtiich  have  made  acccBs  to  the  hra  as  easy  as  to  a  the- 
ater, and  which  have  made  elections  to  the  bench  to 
depend,  not  on  high  professional  character  and  attain- 
ment, hot  on  the  ability  to  command  a  popular  or 
merely  partisan  majority  —  have  reduced  the  l^al 
pTofeesion  to  a  trade,  have  multiplied  litigatioa  and 
legal  perplexities,  and  in  a  thousand  ways  have  l>een 
the  prolmc  source  of  those  demoralizing  influences 
which  have  alarmed  the  people  and  dishonored  tlie 


._   _. .f  regeneration;  and 

those  now  present  enter  upon  the  worK  of  reform,  and 
invite  their  brethren  here  and  elsewhere,  and  the 
pabljc  press,  and  ^1  citizens  who  desire  good  hiws, 
Dooest  administration,  upright  judgee,  safety  for  life 
»nd  property,  or  reputation,  or  even  the  perpetuity  of 
the  State  and  nation,  are  Invited  to  Join  them  in  the 

We  have,  on  several  oocasions,  urged  the  formation 
of  local,  state,  and  national  law  aasociatlona.  There 
are  oonsldetatlons  of  grave  importance,  both  to  the 
proltaaslon  and  the  public,  that  demandanational  con- 
vention of  lawyers,  and  there  La  no  surer  or  more  sat- 
La&dory  way  of  seonring  such  a  convention  than  by 
the  formation  and  united  effort  of  local  BBSodaClons. 
We  arge  upon  the  profoaslon  In  other  cities  tbe  for- 
mation of  asBodations  dmilar  to  that  besnn  In  New 
Tort. 


The  New  York  Code  of  Procedure,  while  making 
•weeping  changes  in  the  practice  befbre  courta  of 
record,  has  done  oomparatlvely  little  toward  Ampli- 
fying that  before  those  of  Justices  of  tbe  peace.  Al- 
though the  latter  are  considered  so  much  the  oonrta 
of  tbe  people,  that  no  provision  whatever  Is  made  tbr 
ftppearanoe  by  attorney  therein,  their  method  of  pro- 
cedure is  extremely  oomplioat«d  and  to  the  last  degree 
technical.  Indeed,  It  requireefkr  more  skill  and  expe- 
tioice  to  properly  conduot  actions  before  JusUcea  of 
the  pMoe  than  is  neoceaary  for  snoceBsftil  practice  In 
the  Supreme  Court  In  tbe  higher  court,  where  the 
partiM  are  represented  1^  counsel  presumedly  skilled 
in  tbe  law,  a  libendity  prev^ls  which  renders  loose 
■ndGareleaspracticealmostharmless;  but  In  tbe  infe- 
rior oourt,  where  the  attorney  la  unrecognized,  and 
tlie  snltor,  thongh  ignorant  and  stnpid,  must,  in  the- 
ory at  least,  oonduct  his  own  case,  a  trifling  mistake 
is  &taL  UUgatlon  in  JnsMoea*  courts  is  also  very 
expensive.  ThedlaburBementsreachsnctaanainonnt, 
that  it  is  a  saving  of  money  to  rae  the  lai^r  claims 
over  wbldi  a  JuaHoe  has  Jurisdiction  in  the  Supreme 
Court,  and  the  risk  and  expense  of  prosecuting  a  small 
claim  is  such  as  to  render  It  better  to  lose  the  debt 
than  attempt  to  collect  It  by  suit,  lliese  are  fkmlllar 
fhcts  not  only  to  the  profe^on,  but  to  the  whole  buni- 
neas  conununlty.    That  there  Isneed  of  improvement 


bere,  there  can  be  no  doubt.  We  do  not  think  exten- 
sive changes  need  at  first  be  made.  Bnt  we  believe 
that  if  the  present  statutes  were  so  amended  as  to  glvo 
a  Jurisdiction  as  t«  persons  in  all  oases  in  which  some 
one  of  the  parties  resides  in  tbe  oounty ;  to  anthoriie 
attomeysto  practice  as  Buchin  justices'  oonrta,  and  to 
Issue  process  therein  to  the  extent  now  allowed  Id  the 
higher  courts;  topermit  theservloeofasummonsby 
any  person  other  than  a  party,  and  to  provide  for  the 
verification  of  pleadings,  these  courts  would  become 
more  popular,  and  would  better  effect  the  porposes 
for  which  they  were  created. 

A  writer  In  AppUUm't  Joamal  bas  discovered  a 
preoedent  for  the  celebrated  "  Crowner's  quest  law," 
as  laid  down  by  the  grave  digger  in  "Hamlet."  It  1b 
found  in  the  case  of  HaUa  v.  Pellit,  decided  during 
the  fourth  or  fifth  year  of  the  reign  of  Queen  Eliza- 
beth,  and  reported  In  Old  Plowden.  We  confess  to 
bave  entertained  some  donbt  as  to  tbe  analogy  of  the 
case,  but  an  examination  convinced  us  that  Shaks- 
peare  must  have  at  least  got  the  hint  tbr  his  argu- 
ment fi^m  Plowden.  The  writor  in  AppUton't  gives 
the  following  statement,  which  is  substantially  cor- 
rect: "Sir  James  Hales,  ajnstlce  of  tbe  Common 
Pleas,  committed  suicide  by  throwing  himself  Into  a 
water-courae.  The  coroner  sat  upon  his  body,  and 
presented  that,  'passing  througb  ways  and  streets  of 
tbe  said  city  of  Canterbury,  be,  the  sud  James  Hales, 
did  voluntarily  enter  the  same,  and  did  himself  there- 
in, voluntarily  and  folonlously,  drown.'  Suicide  be- 
ing a  Mony,  this  felony  worked  a  forfeiture  of  bis 
estates.  But,  in  answer  to  this  his  successors  pleaded : 
that  Sir  James  did  not  commit  suicide ;  he  only  threw 
himself  into  the  wator,  and  suicide  implying  death, 
as  he  did  not  die  during  his  life,  be  committed  no  sui- 
cide. The  question  was,  then.  Did  Sir  James  commit 
suicide  during  hia  lifet  For,  if  be  only  threw  him- 
self into  the  wator  in  his  Ufe-tlme,  throwing  himself 
into  the  water  is  no  folony,  and  the  suldde  not  being 
complete  until  his  death — It  being  impos^ble  for  falm 
to  bave  died  daring  fats  Ule  —  erffo  he  committed  no 
felony.  This  perplexii^  propoeition  was  argued  by 
six  sergeanls-at-law,  and  their  wearying  dialectics, 
bare  recorded  In  solemn  black  letter,  ore  folly  as 
mirth-provoking  as  is  Shakspeare's  travesty." 

The  President  sent  to  the  Senate  on  the  Tth  Inst  the 
names  of  Joseph  P.  Bradley,  of  New  Jersey,  and  Judge 
Wm.  Strong,  of  Pennsylvania,  to  be  Justices  of  the 
Supreme  Court,  the  former  viee  Judge  Hoar  reeded, 
and  tbe  latter  viee  Jndge  Stanton  deceased.  If  the 
etatements  of  correspondents  are  to  be  relied  upon, 
neither  nomination  will  be  confirmed.  The  opposi- 
tion to  Judge  Strong  arises  mainly  trota  the  tact  that, 
during  the  war  and  while  a  Judge  of  tbe  Supreme 
Court  of  Pennsylvania,  be  made  a  decision  on  tbe 
legal  tender  act,  similar  to  that  recently  pronounced 
by  the  n.  8.  Supreme  Court,  The  nomination  of 
Judge  Bradley  was  entirety  nnexpeoted,  as  be  has 
never  before  been  prominently  before  the  public  He 
is  said  to  be  a  very  able  lawyer,  but,  as  Jndge  Boar's 
rejection  was  claimed  to  be  on  the  ground  of  locality. 
It  is  very  probable  that  Mr.  Bradley  will  be  needed 
for  the  same  reason. 
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The  dectalon  of  the  United  States  Sapreme  Court, 
rendered  on  the  7th  iuat.,  decUiing  the  l^al-tender 
act  InoperatiTB  oa  to  pre-existing  oontracta,  la  of  such 
grave  Importanoe  thst  we  give  it  in  full  elsewhere,  to 
the  exduMon  of  other  nutter.  This  dedtdon  will  sur- 
priBe  nobody,  as  the  ilatut  of  a  nu^orll^  of  the  court 
waa  very  clearly  foreshadowed  In  the  opinions  len- 
derod  in  Bronaon  y,  BlioAea  and  BvtUr  v.  Harturitz. 
The  opinion  of  Chlef-Jnatice  Chase  prevents  a  very 
able  review  of  the  qaeations  before  the  court,  and  lis 
conoloslonB  are  clearly  in  aocordanoe  with  the  dic- 
tates of  Jnstioe  and  oqnity.  The  decision  does  not 
necessarily  involve  the  oonstltntionality  of  the  legal- 
tender  act  itself,  bnt  simply  constmes  that  clause  of 
the  act  which  provides  tliat  the  notes  "shall  also  be 
lawfol  money  and  a  legal-tender  in  payment  of  all 
debts  public  or  private,"  etc,  as  not  applicable  to 
"  debts"  oontracted  before  its  passage.  The  qneetlon 
of  its  validity  as  to  debts  contracted  after  Its  passage 
was  not  before  the  oourt,  and  was,  therefore,  not 
passed  npon,  thoogh  the  logical  deductions  from  the 
det^on  would  seem  to  concede  its  oonstitutionality 
in  that  respect.  It  would  have  been  of  vastly  more 
Importanoe  to  the  bnainess  intereata  of  the  country, 
had  this  dedslon  been  made  years  ago.  The  great 
bulk  of  the  debts  existing  at  the  dale  of  ttie  enactment 
of  the  legal  tender  act,  have  been  paid  in  aooordanoe 
with  Uie  heretofore  accepted  coDstrnction  of  that  act, 
and  there  are  no  means  of  recti^ng  the  errors  into 
which  parties  have  been  thus  led.  Bat  even  at  this 
late  day,  the  decision  may  be  Justly  regarded  as  one 
of  the  most  Important  ever  promulgated  by  that  tribu- 
nal, not  only  to  the  bnsinees  interests  of  the  country, 
bat  as  settling,  at  least  for  the  present,  the  limita- 
tions of  the  powers  of  Congress  over  monetary  qnes- 


LEGAL  NEWS. 


Th^  Pittsburg  ooorts  sit  on  Sunday. 

Hon.  John  Dix,  Chief  Jostioe  in  Nneow  oonuty, 
Texas,  died  January  I8th. 

One  thousand  and  three  divorces  were  granted  in 
the  Ohio  courts  last  year. 

The  United  States  Supreme  Court  at  Washli^ton  Is 
to  have  a  stenographer  at  an  annual  salary  of  ifi,fiO0. 

Judge  McKensie,  of  Canada,  for  certain  legal  work 
for  the  United  States  Qovemment,  presents  a  bill  of 
^,000. 

Senator  J.  J.  Wright,  formerly  of  Pennsylvania,  has 
been  elected  Judge  of  the  Supreme  Court  of  South 
Carolina. 

A  case  will  soon  come  before  the  United  States  Su- 
preme Court  involving  the  right  of  the  State  of  Kansas 
to  the  Padfio  Railroad. 

Alexander  Men doza  has  been  appointed  a  Juatlae  of 
the  peace  by  Oie  Governor  of  Florida,  bn^  being  a 
foreigner,  he  cannot  quality. 

The  Judiciary  oommlttee  of  the  United  States  Senate 
bave  at  last  reported  fiivorably  on  the  Domination  of 
Judge  Pearce  for  Judge  of  the  Circuit,  embracing 
Maryland. 

Judge  Williams,  of  Clayton  county,  lowa^  has  ac- 
cepted the  appointment  of  Judge  of  the  Supreme 
Court  of  that  State  vUe  Judge  Dillon  promoted  to  the 
United  Stales  bench. 

The  Court  of  Appeals  has  oonflrmed  the  decision  of 
the  Supreme  Court  of  the  eighth  district,  sustaining 
the  right  to  deed  land  subject  to  the  condition  that  nu 
liquor  shall  be  sold  on  the  premises. 


^uoceaaion  to  the  inherlUuioe  of  Pizarro. 

The  Iioaiidana  House  has  appointed  a  committee  lo 

Inquire  Into  the  charges  ag^ust  Judge  Leanmont,  of 
the  Fifth  District  Court,  of  illegal  decUions  and  in- 
competency, with  a  view  to  hia  Impeacliment. 

A  Buffiilonlan  who  was  expelled  ftom  alocal  benev- 
olent society  for  refusing  to  pay  a  fine  of  twenty-five 
cents,  sued  out  a  mandamua  before  the  court,  and  la 
now  restored  to  the  privilege  of  exercising  benevo- 

Jndge  Leanmont,  of  the  flfth  district  Supreme 
Court  of  Iionislana,  has  decided  that  the  t^rfslature 
of  that  State  has  no  right  to  order  the  ooliectlon  of 
taxes  and  revenues  in  any  other  currency  than  the 
lawfbl  currency  of  the  United  States. 

A  bill  has  passed  the  Pennsylvania  Senate  allowing 
husband  and  wife  to  testi^  in  their  own  behalf,  in 
any  procooding  for  a  divorce,  in  every  case  where  the 
personal  service  of  a  subpoena  is  mode  on  the  oppo- 
site party,  or  where  the  party  appears  and  defends. 

In  reply  to  the  objections  of  the  counsel  for  tbe  de- 
fonae  In  a  case  being  argued  before  a  Virginia  Juntlce, 
that  official  declared  that  be  "  didn't  care  aliout '  cnn- 
seeuUous,'  and  would  trv  the  case  right  awav ;  If  dev 
didn't  get  aatlslkotlon,  den  dey  could  repeal  ag^n  hbi 
exolsloa." 

Judge  Bifnund  H.  Bennett,  and  not "  Judge  Hunt," 
as  formerly  stated  by  us,  haa  been  appointed  lecturer 
at  the  Harvard  Iaw  School.  Judge  Bennett  is  one  of 
the  editors  of  "Leading  Crimlnta  Cases,"  which  was 
noticed  in  a  recent  number  of  Tsb  La.w  Jocbnal, 
and  is  one  of  the  most  profound  Jurists  In  the  country. 
»1ecture  on  "Criminal  Iaw,  Wills  and  Admin- 


He  ii 
istratJon." 

Judge  Blatchford  has  refused  to  mat  discharges  in 
bankruptcy  to  Qanet  8.  Bellls  and  James  Mllugan, 
formerly  heavy  grain  merchants  in  New  York,  on  the 
ground  that  they  did  not  keep  proper  books  of  account, 
and  omitted  to  make  entries  of  goods  purchssed  and 
sold  to  the  amount  of  many  thousand  dollan,  tbua 
rendering  it  impowdbie  to  ascertain  in  what  manner 
they  transaoted  their  business. 

In  the  matter  of  Slaata  D.  Wolford,  a  bonkmpt,  tbe 

Sneetlon  arose  as  to  the  power  of  the  oonrt  to  compel 
le  wife  of  the  bankrupt  to  appear  and  testily  beiore 
the  Begisterin  relation  to  her  husband'sassets.  Judge 
Blatchford  decided  that  the  wife  mnst  appear  for  ex- 
amination as  a  witness  the  same  as  any  other  person 
snbpcBuaed  as  a  witness,  and  that  if  ue  rettisee,  ri>e 
may  be  committed  fbr  contempt. 

The  Massachusetts  Supreme  Court,  on  the  question 
of  the  right  to  summarily  destroy  gambling  imple- 
ments seized  by  legal  proceos,  has  decided  that  the 
owners  of  such"  property  cannot  constitutionally  be 
deprived  of  them  without  notioe  actual  or  construc- 
tive, and  an  opportunity  to  be  heard ;  and  the  oourt 
cannot  lawfully  cause  them  to  be  de^royed  without 
giving  such  reasonable  notice  to  the  owners  person- 
ally. If  known,  and  by  advertisements  if  not  known. 
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I  TVfitfftr  WMn  (Ac  Vntted  Biota  O 

''.iplalnfng  the  enactmenU  by  which  they  are  oou- 

rolled;  tlielrOr^nicatloD  and  Powers;  their  Peoallsr 


i.and  tbe  Modes  of  Pleadinaaud  Procedar 
i.i  Mx^iu,  «ith  numerous  Practical  F^nna.    By  Ben - 

I&mln  Vausfaan  Abbott  and  Aurtln  Ablmtt.  Vol.  I. 
CuactmenU,  Oi8anliaUoD,JuriHlietion.  New  York: 
Dtowy  *  Company.  1M8. 
The  great  mMorlty  of  the  lawyers  of  the  oonntry  know 
about  aa  much  ooncerulns  the  practice  In  the  United 
Btetea  courts  u  they  do  ooneemtnK  that  in  the  French 
courts.  Tbey  usually  devote  tbenuelves  almost  eiclD- 
■Ively  to  the  prooedare  of  the  courts  of  tbetr  own  partlonlar 
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State,  wlUiont  deeming  It  neoewtu?  to  extend  tbe  circle 
of  tbelr  KDqQlslttoiu  m>  as  to  Indnde  tJie  Federal  coiutB 
and  pracUoe.  Bat  erery  fear  la  made  more  apparent  the 
neceealty  lo  every  lawyer  In  active  practice  ot  a  knowledge 
or  tbe  JorlBpmdenoe  and  methods  of  prooednro  In  thoee 
ooortM.  Under  the  eilattng  tendBnoy  toward  cent™ii«a- 
tlen,  tbelr  JnrladloUon  la  being  grodnally  extended,  and 
Uie  bnalneM  bronght  before  Ibem  Is  rapidly  incieaalng 
In  amount  and  variety.  There  are  rery  few  lawyers 
tliat  are  not  liable,  at  one  time  oi  another,  to  be  called 
upon  to  advlae  opon  or  proeecate  caoaea  In  those  trlba- 
nala.  It  li,  therefore,  of  Importance  that  every  law- 
yer should  acquire  oome  knowledge  of  the  practice  and 
proceedings  in  existence  tliereln.  The  book  befbie  D>  la 
calculated  to  Impart  Just  that  knowledge,  and  no  lawyer 
can  aflbrd  to  be  without  It.  It  la  well  arranged,  aecniate 
and  comprehensive,  and  suIDclanUy  mlante  In  details  to 
guide  the  unskillful  tbrougli  the  mam  and  intricacies  of 
a  rather  max;  and  Intricate  practice.  Those  EUbJects 
which  most  frequently  arise  In  every-day  praotloe,  snob 
as  Bankruptcy,  Copyright,  Extradition,  Crimea,  Patsnts, 
eld.,  have  been  treated  with  espadat  follneas,  aiul  will  be 
firnDdveryvalaable.  Xhe  suceeaaof  theMeaars.  Abbottln 
their  oUier  and  former  works  sufficiently  attests  tbe  com- 
pleteness and  accuracy  of  this.  Tbe  second  volume  la  In 
press  and  will  be  shortly  tssaad. 

SomtU  qfPraeUet  Outt:  determined  In  tbeConrtaof  the 
State  of  New  York :  By  BeolamlD  Vaughati  Abbott 
and  Austin  Abbott.  Vol.  I  «.  S.,  No.  t.  New  York: 
Dloasy  A  Company.  IfnO, 
This,  tbe  second  monthly  part  of  rol,  7,  of  Abbott's 
Fraetloe  Beporla,  oonialns  four  oaaes,  each  of  them  of  con- 
■Idemble  lu^h.  The  first  Is  that  of  Kilce  v.  AnM,  of 
which  an  abstract  waa  gireD  In  the  "  Court  of  Appeals 
AbstiaoV'lnNo.  SoC  theLAWJolTBnAl.  The  second  and 
third  easea  Involve  the  qnestlons  of  actions  on  forged 
papers,  prooC  pleading,  etc.,  and  tbe  fonrtb  case  is  one  of 
the  Snaqoehanna-Brle  embrogllo  decisions— that  of  Jndge 
BaIiCOK  od  a  mottoQ  to  vacate  a  prellminaty  lojanatdon 
and  other  ordera  tn  Jloms^v.  Tia  Brit  SaUma^. 
An  AtkOt/UBOl  Index  qf  AmOel  SMfarenea  (o  (Aa  Ctucs  cUeil 
M  At  Nan  TorkSeporU:  ^  diaries  Francis  Stone, 
of  the  New  York  Bar.  Second  edition.  New  York : 
DtoMy  *  Oompany.  18N. 
The  author  says,  in  his  prefikce :  "  The  design  of  the 
following  index  Is  to  show  what  cases  have  been  cited  In 
the  New  York  Coart  of  Appeals,  and  where  those  cllatioUB 
aie  to  be  found.  To  this  end,  a  complete  alphabetical  list 
of  tboBS  olted  cases  is  here  preaented,  and  opposite  every 
one  of  the  eases  in  this  list  Is  printed  a  reference  to  every 
page  In  the  New  York  Reports  on  which  thatcase  la  ellad, 
either  by  the  conrt  or  by  coanseL  For  example,  by  turn- 
ing to  the  ease  of  Maton  v.  Bovtl,  1  Denlo,  «,  on  page  2DE 
of  this  work,  the  dllawlDg  referenoea  appear:  is  N.  Y. 
313;  nS.Y.tJ4;  39N.T.Z72;  XN.Y.Xn;  showing  that 
that  case  has  been  cited  In  onr  court  of  laat  resort  four 
times,  on  the  pages  therereforred  to."  The  practical  value 
of  a  work  of  this  kind  wlU  be  obvloos  to  every  lawyer 
who  haa  had  occasion  to  traoe  the  history  of  a  case  for  tbe 
purpose  of  ascertalnlog  Its  weight  and  authority.  It  Is 
often  of  great  moment  to  know  what  views  snbBaqusnt 
courts  have  entertained  of  some  partlonlar  decision.  Our 
oonrts  of  last  resort  frequently  modl^,  overrule,  limit, 
doubt,  or  afflrm  cases  died  by  or  before  them,  and  no 
reliable  practltloDeT  would  ever  think  of  resting  a  cause 
on  a  decision,  or  any  number  of  decisloas,  without  flmt 
ascertaining  whether  they  had  traen  subjected  to  any  sach 
subsequent'  modifications.  The  book  beftre  us  renders 
this  a  matter  of  ease.  It  will  also  frequently  prove  valua- 
ble as  an  aid  In  Unding  anthorltlee  on  the  question  de- 
cided Id  any  particular  case.  How  accurately  Mr,  Stone 
has  done  his  work,  it  would  be  impossible  to  say,  without 
subjecting  It  la  the  teat  of  practical  use,  but  we  have  no 
doubt  that  It  will  prove  sulllclently  accurate  to  answer 
the  end  for  which  H  was  designed,  and  that  it  will  be 
fctmdto  be  a  valuable  hand-book  lothe  profession.  The 
«Mea  are  brought  down  to  tha  Wh  New  York. 


OBirnABIES. 
XX-JTDOS  JAHSS  MOITOBtKr. 

The  Eon.  James  Moncrlef,  Bi-Jodge  of  da  Snpe- 
rlor  Court  of  New  York,  whoee  death  oocnrred  In  that 
city  on  tbe  lat  Instant,  was  a  sound  lavryer,  an  up- 
right, able  Judge,  andavrorthydtizan.  Hevraebom 
In  Harrison  county,  Ohio,  in  September,  1B22,  and  waa 
tliererore,  at  tbe  time  of  his  death,  In  hia  4SUi  year. 
He  b^an  the  atody  of  the  Iftw  at  tha  early  age  of  fooT- 
teen  y  WTB  in  the  offloe  of  Oen.  Fhllip  B.  Gook,  New 
Tork  city.  Directly  after  his  call  to  the  bar,  and  at 
the  age  of  twenty-one  yean,  he  beoame  a  partDer  of 
Danial  B.  Tallmadge,  aftar  whoM  death  he  formed  the 
same  relations  vrith  Hon.  John  H.  MoCnnn.  He  was 
admitted  to  practlca  in  the  United  States  Sapreme 
Conrt  at  tbe  age  of  twehty-flve. 

In  1S58,  he  waa  elected  to  fill  the  yacancy  on  tiie 
bench  of  tbe  Superior  Court,  oocaaloned  by  the  death 
of  Chief-Justice  Duer.  In  IS59,  be  was  re-elected  for 
tlie  full  term  of  slxfean. 

Hon.  HOBACB  BINRKT,  ro. 
The  Hon.  Horace  Blnn^,  Jr.,  died  at  his  resldenoe 
in  Philadelphia,  on  the  3d  Instant,  In  the  6lBt  year  of 
hia  age.  Mr.  Bimtey  was  a  graduate  of  Tale  College. 
After  oompleUng  bis  coU^late  ooutse,  he  entered  tba 
law  office  of  hia  fiitber,  Horace  Binn^,  then,  aa  now, 
oneoflbe  most  eminent  Jurists  in  tbe  oounby.  Boon 
after  bla  odmlBsion  he  won  a  high  place  at  tbe  bar, 
which  be  mtantainod  to  the  time  of  hia  deatb,  Hia 
Mhar  aarriyes  him. 

OOTBBKOB  WASHBUKH, 

"Hie  Hon.  Peter  Thacber  Waahbum,  Governor  of 
Varmout,  and  a  well-known  and  able  lawyer  of  that 
State,  died  at  his  reaidanoe  In  Woodstock,  on  the  Ttb 
Inst.  He  VTHB  bom  In  Lynn,  Maas.,  in  1814,  gradnated 
at  Dartmouth  Colle^  in  188S,  and  Immediately  after 
commenced  the  study  of  tbe  law  In  tiia  office  of  bU 
lUher,  who  tiad  removed  to  Vermont.  He  afterward 
atodled  for  a  tevr  montliB  in  the  ofHoe  of  Hon,  Wm. 
Upliam,  an  emlnant  lawyer  of  Mon^Uer,  and  was 
admitted  to  the  bar  in  1838.  Directly  after  bis  admla- 
alon,  be  opened  an  office  at  Ludlow,  and  remained 
there  nntil  1844,  when  be  removed  to  Woodafax^  In 
1S44  he  waa  elected  reporter  of  the  Sapreme  Oourt, 
and  continued  to  hold  that  ofQoe  untU  1851.  He  pub- 
lished eight  volnnies  of  reports,  and  diaplayed  marked 
ability  In  the  dlachorge  of  bis  duUes. 

During  the  same  time,  he  prepared  and  published, 
in  two  volumes,  a  digest  of  the  Vermont  Reports,  and 
at  the  time  of  his  death  had  nearly  oompleted  a  third 
volume,  bringing  the  deoiaions  down  to  the  present 
time.  In  1854,  he  repraeented  Woodstock  in  the  Ver- 
mont Leglsbitare.  InI861hawaBaleo(edA4}ulantand 
Inspeotor-OeDeial  of  tbe  State,  and  oontinned  In  that 
office  to  the  end  of  the  war.  He  was  elected  Governor 
of  the  State  at  the  last  general  eleotlon.  Aa  a  lawyer, 
Qovemor  Wasbbnm  ranked  among  tbe  fliat  In  the 
Slate,  and  bad  a  large  and  Inoratlve  praotloe. 


TERHB  OP  BDPBBME  OOOBT  FOB  OOMINO  W^XS. 

ad  Monday,  Oeneral  Term,  Kings. 

2U  Monday,  Circuit  and  Oyer  and  Terminer,  Bensselaer, 

M  Monday iClrcnlt  and  Oyer  and  Tnrmlner.TTtIca,  Mnlltn. 
ad  Hondiu',  Circuit  and  Oyer  and  Terminer,  Ontario, 

IdMonday, Oensrol Term,  BuflUo. 


THE  ALBAlinr  LAW  JOUEKAL. 


DAMAGES  BETWEEN  VENDOR  AND  PDB- 
CHASER  OF  REAL  ESTATB. 

The  reoent  caw  of  Sitgell  y.  Filch,  on  appeal  to  the 
Esobeqaer  Chamber  trota  the  Court  at  Queen's  Bench 
(Ik  Bepk  4  Q.  B.  SGO),  shows  an  important  distinction 
in  the  prindplet  vliich  govern  the  breach  of  a  oon- 
traot  between  vendor  and  purchaser.  FlearaoM  v. 
ThornhOi  (2  W.  Bl.  1078)  established  the  doctrine  that 
a  contractor  for  a  purchase  of  a  real  estate  to  which 
the  Utle  proves,  without  coUndon,  defeottve,  Is  enti- 
tled to  no  satisbctlon  fbr  the  loss  of  hia  bargain. 
"These  contracts,"  said  Mr.  Juatloe  Blaoeotonx, 
"are  merely  upon  oonditlon,  frequently  expressed, 
but  always  implied,  that  the  vendor  baa  a  good  title." 
In  EagtU  v.  FUek,  the  bets  were  different.  The  ven- 
dor was  able  to  make  a  good  title,  but  the  mortgagee 
was  in  posBceaion.  He  might  bave  been  ^eot«d  by 
the  vendors,  but  they  declined  to  complete  the  sale. 
The  court  held  them  liable  to  ^  purchaeer  for  the 
loes  of  the  bargain,  beoaose  the  vendors  had  not  taken 
the  necessary  steps  to  secure  tbe  poBseesion. 

The  difference  between  these  two  cases  Is  very  Im- 
portant as  affecting  damages  reooverable  for  the  breach 
of  a  contract  to  sell  real  estate.  In  Fleareau  v.  Thom- 
hiU  tbe  plaintiff  recovered  no  damages  tbr  the  breach, 
but  obtained  the  return  of  the  deport  with  iutereet 
and  oosta.  Commenting  on  this  case.  Chief  Baron 
Kbi.lt  obeervefl  (L.  Rep.  4  Q.  B.  660),  that  it  dedded 
"simply  that,  under  aoonbaot  between  vendor  and 
purcbaaer  of  real  estate,  the  vendor  shall  not  be  liable 
tor  any  other  damages,  beyond  the  deposits  and  costs 
of  inveaUgating  the  title,  when  he  Is  unable  to  per- 
form his  contract  by  reason  of  his  Inability  to  make 
out  a  good  title.  Tbathaabeen  truly  called  an  excep- 
tion or  qnaliffcation  to  the  rule  of  common  law  (lueed 
not  go  BO  fiir  as  to  call  It  an  anomaly)  tbunded  entirely 
upon  the  difflcnlty  tbat  a  vendor  often  finds  In  mak- 
los  a  title  to  real  estate ;  not  from  any  default  on  his 
part,  but  from  hta  ignorance  of  the  strict  legal  state 
of  Us  tiUe.  That  woa  all  tbat  was  decided  in  Flett- 
reau  v.  ThomhiU,  and  we  are  tax  tzom  dissenting 
from  that  proportion  In  the  moat  extensive  terms  It 
eon  be  laid  down." 

On  the  other  hand,  in  BageU  v.  PUeh,  the  plaintiff 
was  held  entitled  to  recover  as  damages  fbr  non-com- 
pletlon  of  the  sale  the  difference  between  the  contract 
pdoe  and  the  amount  realized  on  the  resale  by  the 
defendants.  It  was  contended  for  the  latter  that  a 
resale  was  not  In  aontemplation  of  the  parties  to  the 
eoutraot,  and  that  there  was  no  evidence  whereby  to 
estimate  tbe  damage  ■nst(^ned.  The  court  were  with 
tbe  defendants  as  to  the  ftiot  that  the  market  value  was 
not  shown,  but  they  held  that  the  &ot  that  there  was 
a  resale  at  the  enhanced  price  was  evidence  that  the 
market  value  had  advanced  to  that  extent,  there  being 
no  evidence  to  tbe  contrary,  and  no  cross-examina- 
tion on  the  Buhjeob 

On  the  point  of  principle,  the  Kxcheqner  Chamber 
adopt  the  language  of  the  Lord  Chief  Justice  tn  the 
court  below,  which  must  now  be  reoogulied  as  the 
best  modem  law  on  breaohee  of  contract  of  this  nature. 
Hesaya:  "There  Is  an  obvious  difference  between 
the  case  of  a  maa  who,  being  in  posseaslon,  and  the 
undoubted  owner  of  real  property,  Is  unable  to  make 
out  a  marketable  title,  and  that  of  one  who,  not  being 


owner,  but  having  only  a  contract  fortbe  pundiase  of 
real  estate,  takes  upon  himself  to  sell  It  to  another  as 
his  own  and  as  if  the  title  were  bis  to'  oonvey.  Tlie 
difficulty  of  making  out  a  title  which  exists  in  tbe  one 
case,  and  forms  the  foundation  of  the  rule,  and  the 
Jostlfication  of  tbe  departure  from  ordinary  principle, 
is  wholly  wanting  in  the  other.  It  is  upon  this  dis- 
tinction, as  It  appears  to  us,  that  the  Court  of  King's 
Bench  proceeded  in  Hopkm»  v.  Oratebrook  (6  B.  ft  C, 
81).  It  merely  comee  to  this,  that  a  man  who  under- 
takee  to  sell  what  he  has  not  secured  the  command  of 
has  only  himself  to  blame,  and  is  not  protected  by  a 
rule  which  has  retbrenoe  solely  to  the  difficulty  Id 
making  out  a  title,  l^e  matter  la  put  upon  lis  true 
footing  by  Baron  Fabkk,  In  Rdbinuon  v.  Harmon  (1 
Ex.,  at  p.  S5S ;  18  L.  J.  at  p.  204),  where  pre<dBety  the 
BBzne  point  having  arisen  the  court  without  hesitation 
adopted  the  principle  of  Soakina  v.  OratebrooV 
Baron  Fabkb  there  says:  "Theruleof  thecomm<»i 
lavr  Is  tbat  where  a  party  snatruB  a  loss  by  breach  of 
contract  he  is,  so  Ikr  as  money  nan  do  It,  to  be  placed 
in  the  same  situation  with  respect  to  damages  as  If  the 
contract  hod  been  performed." 

It  is  important  to  oonaider,  in  estimating  damages 
arising  fn>m  breach  of  contract,  how  &r  the  contem- 
plation of  the  parties  is  to  be  regarded.  Our  readets 
are  Ikmiliar  with  tb  a  dedsion  of  .Hodfev  V.  foxexdote, 
and  the  rule  In  this  case,  and  that  adopted  in  analo- 
gous American  cases.  Is  concisely  stated  by  Mr.  Sedg- 
wick (on  Damage^  p.  81).  He  says,  having  referred 
toamlingof  Mr.  Justice  Selden,  In  Oryifen  v.  Colver 
(16  N.  Y.  480},  "  It  wiU  be  observed  that  there  U  an 
apparent  difference,  in  one  respect^  between  the  Eng- 
lish and  the  American  authority.  In  the  English  case 
[Bodies  V.  BaxeadaU)  the  rule  by  which  the  dam- 
ages are  to  be  ascertained  in  cases  of  breach  of  contract 
la  divided  Into  two  alternative  heads.  Under  tbe  one 
those  damages  are  to  be  allowed  whicb  would  arise 
naturally  or  according  to  tbe  usual  course  of  things 
from  the  breach  of  the  contract,  and  under  the  other 
those  whicih  may  fklrly  be  supposed  to  have  been  oon- 
t«uplated  by  tbe  parties  as  the  probable  result  of  such 
breach.  In  the  American  case  this  dlstluctlan  is  not 
observed,  forthereasonapparently  that  the  two  heads 
are  r^orded  as  equivalent  to  each  other,  or.  Indeed, 
as  identical;  and  the  damages,  whidi  may  properly 
be  snppoeed  as  having  entered  into  the  contemplation 
of  the  pariiea  in  making  the  oontraot,  are  oonsldered 
to  be  the  same  with  those  which  woald  naturally  or 
usually  fbUow  Its  violation.    In  moat  instances  thia  is 

Applying  those  remarka  to  Sagell  v.  Fiteh,  the 
difficulty  OS  to  a  resale,  not  being  In  contemplation  of 
the  parties.  Is  got  rid  of,  because  the  damage  resulting 
naturally,  and  aooordlng  to  the  usual  oonrse  of  things, 
ought  to  be  taken  sa  that  which  was  OMitempIated. 

The  ooort,  therefore,  has  done  tbat  whlob,  upon  l^al 
principle,  and  according  to  the  common  sense  of  man- 
kind, ought  to  be  done  between  parties  In  the  event 
of  a  violation  of  a  oontract.— Xondon  Late  Timet. 


A  blU  baa  been  Introduoed  by  Senator  Murphy  which 
provides  tbat  no  appeal  to  the  Court  of  Appeals  from  a 
Judgment  In  a  personal  ocUon,  where  the  amount  Is 
under  tSOO,  shall  hereafter  be  taken  or  allowed. 


THE  ALBAKT  LAW  JOUBNAl. 


mm  poMor  dHtwd  iBn«I«l.  — The  plaiotlllfc  had  jrro- 
cured  throngb  Ml  B<«it,  and  from  the  KimeralagmUotUw 
defEiDdanta,  t,  reoeirsl  of  <ui  liuimiiaa  poUo7  on  a  staun- 
bokt.  Tbe  poUoy  t«urved  to  tbe  oompuijr  Uie  right  ot 
omoellaUoD.  On  tbe  dar  foUoirliig  the  deftndaat*  notl- 
fled  Ihelr  genentl  asenla  that  the;  miut  get  a  htgber  rate  of 
Inmrance  on  the  boat  or  oanoel  the  poller.  wlQioDt  limit- 
tug  tbe  time  within  wblob  It  wu  to  be  done.  Tbe  (genta 
went  to  the  agent  of  the  plaintlfl)i  and  demanded  a  higher 
rale  ortbej' wonld  dlacontlnae  tbe  rlak.  The  plalntlfb' 
agent  lefosed  to  pa;  a  higher  rate,  but  uked  and  reoelTed 
time  till  tbe  next  day  to  lobitltDte  annther  policy.  On 
tbe  next  day  the  time  wai  agalA  extended  to  tbe  day  fol- 
lowing, when  a  new  policy  In  another  oompsny  was  pro- 
oared  and  taken  to  the  plalntUXh*  offiee  and  exchanged  fOr 
the  one  from  defendants,  and  tbe  latter  waa  delivered  la 
defendanU'  agenta  and  canceled.  Plalntin  had  no 
knowledge  of  the  ehange.  On  tbe  night  prior  to  the 
■  ezobaDge  the  boat  waa  burned.  Held,  that  the  delay 
granted  waa  not  nnreaaonable  nor  an  abnae  of  dlaoretlon 
on  the  part  of  defendants'  agent;  that  until  there  waa  an 
actnalcaneellatlonoftbelniaranae  it  con  tinned,  not  by 
fbroe  of  any  agreement  made  by  the  agen  ta,  bnt  by  loroe 
of  the  renewal  of  the  policy ;  that  the  Inanred  waa  entitled 
to  reaaonable  notice  of  tbe  determination  of  the  company 
to  oancel  nnob  rlak.  and  wbere  tbe  company  omitted  to 
preaorlbe  tbe  time  within  which  tbe  prooea  of  eaneella- 
tlon  ibonld  be  perftcted,  and  Intnuted  tbe  aame  to  Its 
agent,  nothing  ihort  of  an  absolute  abnie  of  dlaoretlon  by 
the  agent,  or  fraud  on  his  part,  would  relieve  tbe  principal 
rmm  liability.  Jowpft  MeLem  ttai.V.nt  S^rubUe  tire 
Int.  O).   Opinion  by  iNaAlxs,  J. 


Wlm  BtimleiL— Tbe  plalntllT  being  engaged  la  pointing 
a  home  adjoining  detbndant'a  had,  without  defendant's 
pecmlulon,  attaebed  one  of  tbe  rapes  on  which  tbe  acat- 
fold  waamspendedtothedefendant'Bablmney.  Thiarope 
pve  way  precipitating  ptalntlfT  to  the  groond  and  iQJnr- 
li^blm  aeverety.  It  was  proved  that  the  rope  waa  saonrely 
fiulened  to  the  ohlmney,  and  that  It  did  not  break. 
Tbere  was  some  evidence  (ending  to  show  that  the  defend- 
ant had  removed  tbe  rope  from  thecblmney.  or  loosed  Itso 
that Itgave way.  AnonaaltwasgrantedatClrcalt.  Helil, 
lit,  that  the  nonaolt  Hboold  not  have  been  granted.  "  To 
jQltll^  the  oonrt  In  withholding  a  canse  from  tbe  Jury,  the 
eaaeshonkl  be  very  clear,  so  much  so  that  no  reasonable 
doabt  can  be  entertained  In  regaid  to  the  bets."  "In 
cases  where  the  evidence  la  conflicting,  and  partlcnlarly 
so  where  a  qneellon  of  aredablllty  U  raised.  It  la  Dnaanal 
to  withhold  the  caW)  from  thelory ;  Id.  that  the  defendant 
was  notJoHtlfled  In  detaching  tbe  rope,  althoagh  tt  bad 
been  attached  wltbont  bU  permission."  That  right  mnat 
be  exercised  In  saoh  a  manner  as  not  to  betray  a  reckless 
disregard  of  the  safety  ot  others.  A  technical  trespass 
woold  not  Justus  tbe  Inlllottou  of  Inepaiable  Injury,  and 
tbeaaaertloh  of  a  rlghtmostbeqnallfled  by  a  re(«onahle 
regard  for  tbe  secnrlty  of  others.  WttUam  H.  FMOipi  v. 
laieph  Wpert.   Opinion  by  Ikoaxia,  J. 


JIbr  (or*  (/londi.-  tlatale  of  /raudi, —Tbo  hnsband  of  the 
defendant,  In  Us  own  name  and  wltbont  disclosing  that 
the  defendant  was  the  owner,  entered  Into  a  written  con- 
tract with  the  plaintiff,  by  wblob  he  agreed  to  sell  and 
oonvey  a  lot  of  land,  of  the  defendan  t,  to  tbe  plaintiff  fbr 
the  snm  of  I2.S00,  of  wblcbCIO  was  paid  at  tbe  signing  ot  the 
contract,  and  the  balance  was  to  be  paid  when  the  deed  was 
to  be  delivered.  Tbe  defendant  bad,  prior  to  tbe  agreement 
for  tbe  sale,  given  her  htuband  parol  authority  to  sell  the 
premises,  and  after  she  waa  Informed  o(  the  sale,  she 
made  a  parol  agreement  with  the  plaintiff  similar  In  Its 
terms  to  the  written  agreement.  She  also  reoelved  tbe 
KO  paid  apon  th«  exeeotlon  of  tbe  agreenwnt  to  lict  htu- 


band. Seld,  that  tbe  parol  agreement  made  by  the  de- 
fendant waa  void  by  tbe  statute  of  flands,  and  that  tbe 
plalntllTwas  not  entitled  to  a  speclflc  performance  of  Uia 
contract  aa  against  tbe  defendant.  Albert  S^u^e  T.Maria 
fforrtt.    Opinion  by  Mth.kh,  J.    To  appear  In  1  Lansing's 


An-perv.'  etfdenee. ^la  a 


«when 


1  npon  a  promissory 


correspondence  between  tbe  defendant  and  another  per- 
son In  regard  to  another  note.  In  which  tbe  defendant 
denied  b»  bad  given  said  note,  or  anyotber  note,  was  in- 
admissible and  improper.  Abmaa  B.  YtorMn  T.  Jamtt 
MeOamiU.    Opinion  by  Millsk,  J. 


1.  A>*atmenUforianil*taJce7i:  emflnaaKon cf  r«perl.~Oa 
appeal  flrom  an  order  of  Special  Term  reflulng  to  oonUmi, 
on  motion  ot  defendant,  the  report  ot  commissioners  ap- 
pointed to  appraise  tbe  compensation  to  be  paid  by  a 
railroad  company  fOr  land  taken  by  sDOh  company  fin 
their  road.  Held,  Ist.  That  under  tbe  statute  (Edmonds' 
Slatntea  at  Large,  vol.  S,  p.  gas,  f  IT),  the  motion  to 
conflrm  the  report  oan  only  be  made  by  the  railroad 
company,  and  not  by  the  owner  of  tbe  land.  Id.  That  the 
oonrt  has  no  authority  to  compel  the  company  to  move 
for  tbe  conflrmatlon  of  the  report  or  to  pay  the  damsges 
reported.  Xn  the  MiUer  i^  Hie  Atban^  A  Suaipiatanna  H.  R. 
Ok  V.  Jimai  MeClottqf.    Opinion  by  PiXxmam,  J. 

1.  Qmtrael  to  buUd.—Oa  appeal  by  defendants  from  a 
Judgment  tor  plalntiOk,  entered  on  report  of  referee.  It 
appeared  that  the  partlee  bad  entered  Into  a  contract  t>y 
which  plalntlfib  were  to  constmot  a  certain  part  ot  de- 
fendants' road  In  a  certain  manner  and  by  a  Mrtatn 
time.  Tbe  oontraot  contained  a  olanae,  that  IS,  in  tbe 
opinion  of  defendants'  engineer,  the  plalntlflh  shonld  not 
be  making  snob  progreoswltb  tbe  work  as.  In  his  opinion, 
to  liurare  Its  completion  by  the  preeorlbed  time,  that  ha 
might  give  notice  thereof  to  plain tlOli,  and  that  It  the  lat- 
ter aboald  not  within  ten  dai^  thereafter  make  tbe  necea- 
Bary  Increased  exertion,  tbe  engineer  should  notify  tha 
plalntlDk  and  defendants  of  the  feet,  and  that  tbe  contract 
might  then.  In  the  opinion  of  the  defendHniB.be  declared 
void.  In  the  latter  event  the  defendants  were  to  be  at 
liberty  to  employ  other  persons  to  oomplete  the  worb,  and 
tbe  plalntlOh  were  to  be  liable  tor  any  damage  caused  by 
tbeir  n«gleot  to  fOUlll  tbe  contract.  Incase  of  MInre  to 
perform,  any  money  due  plalntiflh  was  declared  forfeited 
and  to  be  retained  by  the  company  to  be  applied  to  tbe  pay- 
ment of  any  Increased  ooat  ot  the  work,  sboald  there  be 
any.  TheplBlnUlIkdIdnotfiilflllthelroontraet,notiae was 
given,  and  the  same  wes  declared  void  by  defendants. 
Tbe  work  waa  then  completed  by  defendants  at  a  cost 
beyond  the  contract  priqp.  Held,  t^at  such  contract  waa 
perfectly  clear  and  valid,  and  that  the  referee's  report  waa 
muupporledby  tbcAujtsandJudgmentrendered.  Fatrtek 
I^bm  and  anoOitr  v.  Albaiiai  <£  AogucAonna  R,  &  Oa. 
Opinion  by  Psckham .  J. 

S.  Seport  qf  cotnmitilimer*  to  i^>pmi»e  land  donufw*-— 
Upon  an  appeal  from  order  of  Special  Term,  conflrmlog 
the  report  of  commlsHlonera  appointed  to  appraise  the 
damages  austalned  for  the  talcing  ot  land,  and  from  the 
appraisal  and  report  of  sold  commissioners.  Held,  J. 
That  offldavlls  conid  not  be  used  either  on  the  motion  to 
conflrm  or  on  the  appeal  from  the  appraisal  to  contradict 
thereportof  tbeoommlssloners.  2.  That  If  tbe  report  was 
untrue  In  any  material  respect,  or  tbe  proceedings  ot  tbe 
commissioners  have  been  Irregular,  and  tbe  report  Iblls 
to  state  the  Irrogulorlty,  tbe  proper  remedy  Is  to  apply  to 
the  oonrt  to  set  aside  and  vacate  the  report.  S.  That  the 
report  Itself  mast  show  that  an  error  has  been  committed 
or  that  iQjQstlce  has  been  done  to  enable  the  court  upon 
appeal  to  reverse  the  proceedings,  ifatier  itf  tike  Bondout 
untl  Omeei^o  SaUroad  Oo.  v.  JUtltant  Pletdt  tt  oL  Opinion 
by  Uii,ucB,  J.   To  appear  In  sa  How. 

Ran.   Bm  .^ssohII  and  BaUmn. 
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Om^jromtoB  .■  ffttt— In  an  aotlon  <ra  ■Aoomit  to  weorer  a 
btUanM  dne,  It  appe*i«d  that  tbere  waa  «  twluiM  due 
pUlnUffol  some  ISOO.  Thai  sometime  pTlor  to  the  action, 
defendant  h&Tlng  learued  the  amonot  ol  the  balance 
against  him,  went  to  plaluUlT  very  mnoh  excited  and 
wanted  to  deed  a  part  of  hia  fiu-m  In  paTment.  Wheie- 
npoD  plalntlir  ottered  to  ;<M  defendant  the  amount  of  the 
balaooe  doe.  The  defendant  haTlng  expreased  fean  that 
the  gifts  wonld  not  be  ralid,  the  plaintiff  eald  be  might 
par  a  dollar  and  take  the  reoelpt  In  fnll ;  the  dollar  was 
peld  and  the  reoelp*  In  fall  to  balance  all  book  aooonnts 
liven.  Tbere  waa  no  dlapDle  aa  lo  the  accoont,  except 
that  deltodant  claimed  oredit  for  three  hides  of  tbe  valne 
of  about  six  dollaia.  The  referee  on  the  trial  fOnnd  that 
there  were  "dlapnted  matters  of  aoconnl  between  Uie 
partin,  and  that  the  aoconnt  bad  been  eon^iroiaiKfl  by 
the  payment  of  the  one  dollar,  and  the  glTlnc  of  tbe  re- 
ceipt." fftld,  that  the  (acW  presented  ware  not  aafflclent 
tojoatlfy- the  referee  In  nndlng  tbat  there  ware  dlapnted 
matlen  of  aoconnt,  and  that  the  transootlon  did  not 
amount  to  a  oHnpronilw  of  the  claim,  aa  It  cleaily  appeared 
tbe  dollar  had  been  paid  to  ralldate  the  gUt. 

Whether  the  tianaaotlon  might  have  been  angtalned  aa 
a  gin,  not  haTlng  been  oonaldered  by  the  reftree,  not  any 
tbola  fOond  by  htm  In  reference  thereto,  tbe  conrt  did 
not  paaa  upon  that  qneatlon.  Oi/rui  Grov  t.  WttHam 
Sartim.    Opinion  by  PmCTHAM,  J. 

T  Faaoiie.    Bee  Parol  Affreemmit. 


MoHdaimu  again*:  Aounttei.  — A.  board  of  aQpemK>ra 
inii-il  a  resolatlon  In  ISM,  lo  the  eflbot  that  a  boonty  of 
IMO  be  paid  ft>r  each  and  every  person  who  bad  already, 
or  who  might  thereafler  enllat  as  a  Tolonleer,  and  who 
had  OF  might  thereafter  be  aooredlled  to  the  coonty  oQ  the 
call  then  Jnst  laaned.  In  the  naVKl  or  military  aervloe, 
eta,  on  the  certlflcate  of  the  provost  marshal  tbat  aald 
volDDlear  had  been  dnly  moalered  Into  the  serrloe,  to  the 
proper  oradlt.  The  relator  bad  iheretoAire  enlisted  In  the 
naval  servlae,  and  had  been  properly  credited,  bnt  no  oer- 
tUlcate  of  the  provoat  marshal  waa  produced.  Itappeara 
that  the  office  of  provoat  manhal  had  been  dlsoontlnned 
In  that  county  In  len,  and  thatnocertUlcateconldbe  pro- 
doced ;  ^so,  that  persons  who  enlisted  in  the  naval  ear- 
vice  did  not  come  nnder  the  aapervlalon  or  loapectlon  of 
the  provoat  mar.hai,  bnt  were  enlisted  and  credited 
through  oommlaaiouars  of  naval  credits,  and  tbat  said 
commlasionera  bad  sent  to  tbe  common  council  of  the 
city  of  Hudson,  In  said  oonnty,  proper  certUlistea  of  credit 
Ibr  said  Relator  to  said  oonnty.  Hebl,  that  a  peremptory 
mandamoa  laane  to  oompel  tbe  delbndsnis  Ut  pay  tbe 
amount  olalmed.— J^npfa  ex.  ret.  JoAn  L.  Peak  T.  Board  tg 
aapanUan  (/  (MtaiHAa  •njanii).  Opinion  by  Pxokbah,  J. 
FoTmra  DmBicr— Jawtiabt  Tkbh. 

parol  loeom/^bind;  equity  rj  TedemptUM;tffeeli:f  oflgn- 
meiUnoltmda- teat.— The  plaintiff's  assignor,  Ablel  Stod- 
dard, had  entered  Into  an  agreement  In  wriUne  with  cer- 
tain portlea,  fOr  tbe  purcbaae,  by  him,  of  the  premtsae  la 
qneatlon.  At  the  time  stlpnlated  for  tbe  perlbrmance  of 
anob  agreement  tbe  aald  Ablel  waa  In  embarrsaaed  dr- 
cumslanote,  and  unable  to  raise  the  money,  whereupon 
the  deftodant  agreed  by  parol,  as  a  Mend  of  aald  Ablol's, 
to  advance  or  procure  the  money  and  take  the  convey- 
ance to  himself  aa  aecnrlty,  and  tbat  the  aald  Ablel  might 
redeem  aald  premises  on  paying  the  money  so  advanced 
by  defendant,  with  the  interest  thereon,  and  all  costs,  ex- 
penseB,eto.,  to  which  defendant  had  been  anbjected.  The 
premlaea  were  thereupon  conveyed  to  defendant,  who  de- 
clined U>  fninU  hla  agreement  to  reoonvey  to  aald  Ablel 
Stoddard,  on  payment  of  advanoe.  The  said  Ablel  Stod- 
dard afterwards  assigned  all  bia  right,  title  and  interest  in 
aald  premlsestothepialntUTbyan  Instrument  not  under 
seal.   Stld.   lat.  That  the  defeodant  took  tbe  title  to  the 


premlaea  aa  trustee  for  Ablel  B 
agreement  betweea  hlmaelf  and  Ablel  Stoddard,  was 
bound  to  convey  tbe  premlaea  to  him  or  hla  aaalgneea 
upon  halngrclmtrarsadttteanm  advanced,  and  the  expen- 
aea  Inooned  wltb  compensation  tOr  sen  lees.  ad.  That 
the  assignment  from  Ablel  Stoddard  to  tbe  plaintiff  not 
being  under  seal,  could  not  convey  to  the  plaintiff  any 
title.  Interest  or  eatate  in  tbe  premises,  and  that  therefore 
the  plaintiff  waa  not  in  a  position  to  enftiree  tbe  agree- 
ment between  Ablel  Stoddard  and  the  detondant,  Stflvet- 
$trauiddiw(ly.JMnS.WMtlnB.   Opinion  by  BoamUHs,  J. 


CtrHomri  to  oMeoort.— On  a 
the  prooeedlhga  of  U 
burgh,  It  appeared  tbat  the  relators  were  bankers  In  tbat 
city.  The  charter  of  the  city  requires  theaaseesors  to  pre- 
pare the  aasessment  roll  In  each  year  "before  tbe  Brat 
day  of  July."  The  relator*  alleged  that  the  prodta  of  tbelr 
bnaineaa,  amounting  to  134,000,  liad  been  divided  between 
tbem  on  tbe  SOth  day  of  June,  and  tbat  that  sum  had 
been  erroneously  assessed  against  them  aa  a  Ann.  The 
relators  stipulated  that  the  writ  of  oertlorarl  abonld  not 
have  eflbot  to  stay  the  oolleclion  of  the  general  taxes  at 
the  city  of  Ogdeusburgh,  and  tbe  aaaeaaora  had  completed 
their  duties  and  delivered  tbe  roil  to  the  proper  ollloer, 
and  tbe  neceaaary  warrants  bad  t>een  delivered  to  the  col- 
lector, and  a  poriion  of  tbe  tax  coUeeted.  Bald,  tbat  the 
aaaeaament  roll  having  passed  out  of  tbe  control  of  the 
asseaaor  the  court  could  render  no  Judgment  In  tbe  case 
tbat  could  aflMt  the  matter,  ad.  That,  In  contemplation 
of  law,  tbe  aaaaaament  waa  completed  under  tbe  cbarlar 
on  tbe  SOth  day  olJnne,  and  that,  in  tbe  abaenoe  of  proof 
to  the  contrary,  the  conrt  would  preanme  that  tbe  aniiian 
ment  roll  bad  been  completed  belbre  the  dlvleion  of  tbe 
proHU.  Feetple  <x  raj.,  .ivereil  a 
Opinion  by  B 


Cbunetimd  dManeeMi  natvml  moeemanlt.— In  an  action 
to  recover  a  narrow  atrip  of  land  about  a  foot  wide,  bor- 
dering a  creek,  It  appeared  tbat  tbe  parties  olalmed 
title  from  a  common  aource;  tbat  tba  defendant 
claimed  title  under  a  deed  which,  after  ffxlng  the  place  of 
beginning  on  tbe  west  line  of  Meohanle  street,  described 
tbe  premises  owned  by  defendant  as  follows ;  "  Running 
thence  two  hundred  and  eighty-five  feet  to  the  east  t>ank 
of  tbe  Kayaderosseraa  Creek ;  thence  north  one  hundred 
feet;  thence  eoat  two  hundred  and  eighty-live  feet  to  the 
weat  line  of  Hecbanic  atrtel;  thence  aoutb  one  hnndred 
fSet  to  the  place  of  beginning."  The  deed  also  contained 
a  grant  of  a  right  to  draw  a  llmit«d  amount  of  water 
from  tbe  grantor's  dam  sltnated  a  few  feet  above  tbe 
premlaea.  Defendant  inalaled  that  tbe  description  In  tbe 
deed,  i.  e.  "  385  feet  to  the  cost  bank  of  the  Soysderosseras 
Creek,"  did  not  limit  the  west  line  to  the  eiaot  distanoe 
Df»efeet,bntgBVeULietotbe  creek  at  low  water  mark. 
Heid,  tbat  white  aa  a  general  rule  tn  tbe  description  of 
lands  In  a  deed  natural  objeots  and  Hxed  monumenta  will 
prerall  ovor  conraea  and  dlatanoea;  yet,  this  mle  Is 
auI>ordinale  to  the  Intent  of  tbe  partiaa  lo  tbe  Inatra- 
meiit.  and  that  where  It  can  be  (Ittrly  dednced  lh>m  tbe 
whole  Instrument  that  the  parties  Intended  to  l>e  govern- 
ed by  the  courses  and  distances  given,  the  court  wUl  give 
•tOeiA  to  such  Intent.  Tbe  point  o(  termination  of  a  line 
thoB  described  will  be  controlled  by  other  parts  of  tbe 
deaorlptton,  and  will  be  varied  In  Its  eisct  locality  so  ss 
to  be  reooncllable  and  harmonious  with  such  other  parts. 
Tbe  deoislon  of  tbe  reieree  limiting  defendant's  line  te28S 
feet  wsa  aoatained.   Bovty 'v.  HarrU  ani  ana.   Opinion  by 


I.  ^jr  tabor  and  maleriiUt.— In  every  con troet  fOrthefDr- 
ntabing  of  materiala  and  the  performance  of  work,  In  tbe 
abaence  of  apeclal  proviatons,  tbere  la  an  Implied  agree* 
ment  on  the  port  of  the  party  who  la  to  perfbrm  tbe  work 
and  Itamiah  tbe  materials  tbat  they  shall  not  be  of  an  In- 
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•ofllaleDt  uid  Inlartor  dewrlpUon  uid  valQe,  and  tlutt  tbe 
work  ahftll  not  be  totally  Inadeqaate  to  uuwer  the  pui- 
pose  Ibr  wliloti  it  wiu  □ndertakeo  to  be  perroTined ;  and 
thoDgb  tbe  agreement  wbb  that  a  >peolflo  uim  ahoiild  be 
paid  for  tbe  work  cmd  materials,  the  olalm  ma?  be  re- 
diuiad  b7  abowlng  that  the  work  and  material  were  of 
an  InsDlIlolaiit  and  inferior  desorlption  and  value,  or  it 
maj'  bewholl7  defeated  b;  ■bowing  that  they  were  totally 
Inadeqoate  la  answer  the  pnrpoae  for  which  they  were  to 
be  rarnlahed.    Fan  Hovtiibvr^  7.  UtnOiati.   Opinion  by 


2.  Wtien  rmOertd  mid  bu  tbOuU*  ff  OBur  SWtoi.— The  de- 
Ibndant,  at  hU  hotel  In  the  Blate  of  Vermont,  gave  an  order 
to  the  eoUclttaB  agent  of  the  plaintiff,  who  resided  In 
new  York  and  did  bnsltieas  there,  for  a  speoia«d  amonnt 
of  liquor,  agreeing  with  the  Maid  agent  upon  (he  price  and 
manner  or  shipping.  Said  agent  forwarded  the  order  to 
the  plalntur  In  New  York,  who  filled  out  the  order  and 
■hipped  the  llqnor  as  directed  by  the  defendant.  In  an 
action  fOr  the  value  of  tbe  Uqnor  the  detendant  Interposee 
for  a  defoiue  the  atatnte  of  the  Slate  of  Vermont  which 
provldea  that  no  action  shall  be  had  In  any  ooart  In  that 
State  apon  tbe  eale  of  splrltiKnu  llqaora.  The  court 
below  granted  •  motion  Ibi  non-colt,  and  tbe  plaintiff 
excepted.  HML,  Ut.  That  the  oontraot  was  made  and 
performed  (except  aa  U>  payment)  In  New  York  when  the 
order  was  lilted  and  the  goods  shipped  to  the  defendant, 
and  that,  therefbre,  the  statntca  of  Vermont  were  no  de- 
Ibnee.  zd.  That  tbe  place  of  payment  woold  not  vitiate 
the  contract,  fid.  That  It  was  not  necessary  to  reqaeetthe 
oonrt  to  present  the  cause  to  the  Jury  In  order  to  present 
Iheqnestlon  of  non^nlt  on  appeal ;  that  the  exception  of 
the  plalntur  lo  tbe  rollng  of  the  oonrt  was  snlDoleDt. 
Itb.  Thatthe  oaseshonldbave  been  submitted  to  ttaejnir. 
1 V.  J«nJt>.    Opinion  by  Bocxxs,  J. 


2.  nOaMUfrdprnon.— Inanactlonfbrwrongfbloonver- 
slon  of  property  It  appeared  that  the  plalatlfTbadachat- 
tel  mortgage  of  the  property  which  had  been  stowsd  by 
tbe  mortgagor  In  a  depot  for  sale  after  the  mortgage  and 
before  the  alleged  conversion.  The  answer  set  up  a  gener- 
al denial,  and  also  title  In  defendants  by  purchase  from 
mortgagor.  Evidence  was  Introdaoed  at  tbe  trial  by  XOa 
defendants,  to  prove  property  In  a  third  person,  bat  wlth- 
nnt  connecting  defendants  with  snoh  third  person.  The 
JDdge  refused,  on  request,  to  charge,  that  If  It  appeared  that 
■neh  third  party  owned  the  property  at  the  time  of  the 
alleged  conversion,  plalntlSb  conld  not  reoover,  bnt 
charged  the  reverse ;  that  defendant's  not  having  set  ap 
title  under  saoh  third  party,  could  not  claim  any  rights 
nnderhlm.  Held.  IsC.  Thatt^epropertytiothavlagbeen 
taken  from  plaintiff's  possession,  defendants  bad  a  right 
to  show  that  the  title  was  In  a  third  party  without  con- 
necting themselves  with  aucb  title,  td.  That  the  general 
denial  pnt  plaintiff's  title  in  Issue,  and  that  evldenoa  of 
title  in  third  party  was  admlsalble  under  It.  Bpoar  v.  Jot- 
daa.   Opinion  by  Bogebb,  J. 


OmnaonKluxifimi:  loeal  ItlOi.  — Chap.  »<,  Lawa  of  1H8, 
Inoorporalea  the  Schenectady  Astronomical  Obserralory, 
anthoiiies  it  to  obtain  from  Union  College  •  site  toi  the 
edlflee,  and  requires  the  Comptroller  la  loan  to  the  trus- 
tees of  the  observatory,  npon  their  complying  with  the 
lemis  of  the  act,  the  snm  of  tSO,0CO,  ont  of  moneys  be- 
longing to  the  oapltal  of  tbe  common  school  fands,  I  ~ 
repaid  with  interest,  and  secured  by  mortgage  npon  the 
observatory  and  site:  Held,  that  ttie  act  Is  not  In  vloia- 
tlon  of  Art.  IX  of  the  State  ConsUtnUon,  which  ordains 
that "  the  capital  of  the  common  school  ftiud  shall  be  pre- 
served Inviolate."  The  right  to  determine  what  shall  be 
adequate  security  for  the  Investment  of  the  fund  ruts 
with  the  leglslatnre,  and  It  may  provide  by  special  act  tor 
each  tndlvldnal  case  of  loaning.  Neither  la  the  aot  In 
violation  of  sea.  IB  of  art.  Ill  of  the  Oonstltntion,  which 


declares  that  "  no  private  or  local  bill  passed  by  the  leg- 
tslatare  shall  embrace  more  than  one  subject  and  that 
shall  be  expressed  in  the  Utle."  All  provisions  may  be 
Inserted  In  an  act,  the  object  or  tendency  of  which  is  to 
eflbetoale  the  general  purpose  expressed  by  or  fiilrly  sug- 
gested by  tbe  title.  It  Is  BafBolenc  U  the  provisions  are 
auxiliary  or  InoldenlAl  to  the  general  purpose  Indicated  by 
the  title.  TTia  Psople  ex  Til.,  I^  ScAenedadv  ^ittvmmlml 
Obternatorj/  v.  Allen,  COmptrolter.    Opinion  by  BociKKS,  J. 

lAiMKV  i^tMfulOr  q^,  (0  wbM^umC  tnmAoMr.  —  The  deietid- 
ants  were  tbe  owners  of  a  promissory  note  fortl.OOD,  made 
by  one  Joseph  Whitney  and  purporting  to  be  Indorsed  by 
one  Daniel  Whitney,  which  note  bad  been  disoounted  in 
the  regular  oonrse  of  bnslness.  The  uol«  not  being  paid 
at  maturity,  an  aellon  was  oommenoed  against  the 
indorser.  Afterward  the  plaintiff  called  on  the  defend- 
ants, at  the  request  of  the  Indorser,  to  see  what  claims  the 
bank  bad  against  him,  as  he  had  Indoiaed  heavily  for 
Joseph  Whitney,  and  was  Informed  that  the  bank  held 
only  the  nol«  mentioned  above.  Plaintiff  then  proposed 
to  give  bis  own  note  for  tbe  said  note,  which  offer  was 
accepted  by  the  bank.  A  few  days  afterward  plaintiff 
returned  la  Ihe  bank  and  demanded  his  own  note,  and 
offered  to  return  the  one  he  had  received,  on  the  ground 
that  the  Indorsement  was  a  forgery.  The  demand  was 
refosed,  and  the  dafendanla  afterward  translkrTed  the 
plaintiff's  note  to  another  bank,  wbtoh  sued  plaintiff 
and  recovered  Judgment  The  plaintiff  then  brought 
action  on  said  note  against  the  alleged  Indorser,  Daniel 
Whitney,  but  was  defeated  therein  on  the  gronnd  that 
the  Indorsement  was  a  forgery.  Notice  of  boUi  actions 
was  given  defendants.  Flalntlfftben  brought  this  action 
to  reoover  the  amonnt  of  the  Judgment  recovered  against 
blm  on  his  note  and  the  oostsln  that  suit,  also  the  ocat* 
In  the  suit  oommenoed  by  hi"".  The  Jury  fbund  for 
plalntlic  Held,  ist,  that  the  oourt  erred  in  ebarglDg  tha 
Jury  that.  If  the  defendant  became  tha  holder  of  the  plaint- 
iff's note  without  fraud  the  plaintiff  oonld  not  reoover, 
even  though  the  Indorsement  on  the  note  given  In  ex> 
ehange  by  the  bank  was  a  forged ;  Ud,  that  the  r^hsal  of 
a  Jury  to  follow  an  erroneous  charge  as  to  tbe  law  Id  re- 
ference to  matters  not  involved  In  the  case  Is  no  ground 
for  granting  a  new  trial ;  fid,  that  If  plaintiff  voluntarily 
bought  tbe  note  under  themlslakea  bellefof  both  parties 
that  the  Indorsement  was  genuine,  he  was  entitled  to 
reoover;  4tb,  that  the  court  properly  refused  to  charge 
that  the  plalnUff  could  not  recover  the  costs  In  the  suit 
against  him  on  his  note,  also  those  in  his  action  against 
tbe  alleged  ludoiser;  that  plaintiff,  by  tendering  back  the 
foiged  paper  before  defendants  bad  parted  with  his  note, 
was  entitled  to  rescind  tbe  contract  and  receive  bis  own 
note,  or.  In  case  of  refusal,  la  recover  It*  value;  and  the 
bank  having  Improperly  transferred  said  note,  after  such 
demand,  were  liable  lo  indemnity  plaintiff  against  all 
costs.  WJHtiuvY.ThelfallonatBanM^PotKliBn.  Opinion 
by  RoezKRiitB,  J. 

JHpurekoM  itf  eoodt.— la  an  action  to  recover  tha  poa- 
session  of  personal  property,  it  appeared  that  the  plalnti  A 
were  merchants  and  that  they  had  been  In  tbe  habit  of 
selling  gooils  to  one  Blah,  on  credit ;  that  said  Bleh  had 
nsnally  paid  for  goods  so  add  him  at  the  expiration  of  the 
termor  credit;  that  on  the  4th  of  Hay,  1888,  said  Rich 
ordered  from  plaintlflk  a  blU  of  goods  to  be  forwarded  to 
him  by  railroad ;  that  plalutiOk'  shipped  said  goods  and* 
that  they  reached  Rich  on  the  11th  or  IZlh  or  Hay,  1888 ; 
that  a  tew  hours  after  the  arrival  or  said  goods  Bloh  made 
an  assignment  for  the  tieneOt  of  his  credllors.  to  the 
defendant  as  assignee ;  that  said  goods  were  Included  In 
such  assignment;  that  plalntlOk  were  not  Inolnded 
among  the  preferred  creditors.  It  also  appeared  that  at 
tbe  time  of  making  the  order  for  the  goods  there  were  two 
Judgments  sgaist  Blob,  and  that  the  sheriff  had  levied  on 
his  property  nnder  them,  but  that  he  gava  no  Infbrmatioo 
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to  the  plftlntilfc  of  tbla  feet,  nor  nwHle  mny  repre«intatloi« 
whatever  M  to  hlB  aolTenoy :  HeW,  that  tHese  &ola  wore 
■offllolBiit  to  JratlCf  tho  EWftreo  In  flndlng  tbaC  tbe  detend- 
anfB  MBlgnor  had  obtained  the  goods  fraudnlantly,  »nd 
that  the  plalnltflh  had  neTer  par1«d  with  the  lawful  title 
thereto.  J/botetaLy.Jtmet.  Opinion  by  Pottsb,  J. 
isbutlAuck. 
gtoeHnole  andprentlum  note.  —  la  Ml  action  on  »note  In 
the  nsnal  IDnn.  '■  given  In  conaldaratlon  o(  Policy  No.  18, 
dated  Aognst  1, 1851,  limed  by  said  Inaiiranoe  company," 
to  the  defendant,  the  note  was  payable  in  wiob  porUoni, 
•ndatroohtlinoiaatheoonipwirmlght.agreeablj' to  their 
obarter  and  by-laWB,  roqnlre.  The  plalntlfl*  claimed  that 
■uch  note  wBfl  an  orlgjnal  stock  note,  giTeo  on  the  oiBan- 
izatlon  of  the  compHjiy,  and,  therefore,  due  wllhont  an 
awesament,  which  olalm  was  denied  by  the  deftndant, 
who  alleged  that  It  was  Em  ordinary  premlnin  note,  and 
had  been  mlsapproprlatod  and  diverwd  ftom  the  pnrpoaea 
for  which  It  was  given.  Held,  that  the  fbrm  of  the  note 
raised  the  preeamptlon  that  it  waa  given  aa  a  premlnm 
note,  and  not  as  a  stock  note,  and  that  in  the  absanoe  of 
oonntor vailing  proof  that  preaompllon  wonld  preraii  and 
be  held  concloatve  of  the  pnrpose  fbr  wlileh  It  waa  made. 
Sontlt,  SeetlMr,  v.  Surfi  Sm.   Opinion  by  Bofnos,  J. 


Donaand  complaint  were  aerred  withoat  anyalln- 
U>  the  fbrmer  snmmoni  and  camplalnt.  or  to  tbe 
order  permitting  an  amendment,  and  there  waa  no  evi- 
denoe  ontalde  of  these  papers,  showing  that  sncfa  aom* 
mona  and  complaint  had  been  aerred  and  aoceptad  nnder 
the  order  allowing  an  amendment,~-ff«I(t,  that  the  snm- 
mona  andcompIalnt,aDdanswerUiereon,miiatt>e  regard- 
ed aa  conatltntlDg  a  new  and  Independent  action,  and 
therefbre  barred  by  the  statate.  Anxb,  Beeetcer,  y.  Stwft 
txtevUm.   Opinion  by  BocKBB,  J. 


OHV'iirnrfiid  plfodbip*  toprcKt^.  —  In  an  action  of  claim  and 
dellveiT  to  recover  the  valDe  of  persona]  property,  tbe 
complaint  waa  dlsmlaaed  on  trial  before  a  referee,  o: 
gronnd  that  it  did  not  present  a  oanae  of  action.  The 
alleged  delect  waa  the  omission  to  state  that  at  tbe  time  of 
the  taUng  or  of  the  oommenoement  of  the  action,  the 
plain  tur  was  either  the  owner  or  entitled  to  the  posaeBslon 
ol  the  property,  or  that  the  taking  was  wrongful.  At  the 
trial  all  the  naceasary  facta  to  constltate  a  cause  of  action 
were  proved  by  the  evidence.  HeW,  that  it  was  the 
dnty  of  tbe  referee  at  the  trial,  with  or  without  special 
application,  after  a  cause  of  action  was  duly  made  ont  by 
the  proolb,  to  have  conn}rmed  the  pleadings  to  the  case  as 
proved,  with  a  view  to  substantial  Jnstloe.  BeW^  also, 
that  the  referee  bad  power  to  make  the  amendment  at 
any  time  while  the  caose  waa  bef(>i«  him,  and  nntU  bis 
report  thereon.  Bcnrv  O.  Bewih  T.  Oharia  H.  Slauxr. 
Opinion  by  Pottkb.  J, 

Wttake  a»  to  giUHUl^.'  aeOon  le  recover  moHjr  jiatd  bv 
ffllitoite.  —  The pUlntllT and  the  defendant  entered intoa 
parol  agreement  whereby  the  defendant  was  to  convey  to 
the  platntltT  a  taim  at  an  agreed  price,  repreoented  by  the 
detendantlocontalnlOOacroB.  This  agreement  was  after- 
ward consnnmiated  by  the  payment  of  the  agreed  price 
for  100  acres  and  the  delivery  of  the  deed.  On  examining 
the  deed  tbe  plaintiff  dlscoTered  that  It  purported  tooon- 
vey  only  a  trifle  over  96  oores,  "  more  or  less,"  and  colled 
defendant's  attention  to  the  bet,  who  said  he  always  sup- 
posed It  contained  100  acres,  and  rather  than  iiave  It  called 
leas  he  wonld  have  It  surveyed.  Thereupon  plalntUT  look 
the  deed  and  entered  Into  possession  under  It.  Tbe  tana 
contained  trlH  oores.  Plaintiff  brought  aetlon  tj>  recover 
money  overpold,  on  the  ground  of  fraud,  mistake  or  acci- 
dent. Thegroundoffl»nd  was  abandoned  on  the  trio). 
TheJaryfOundfor  plaintiff:  .Held,  that  the  parol  agree- 
ment for  the  pnrohaae  and  sale  of  the  land  won  reecinded 
by  the  deed,  and  the  deed  accepted  In  place  of  fall  per- 
tormonoe  of  the  contract,  and  made  the  Bale  one  in  gross, 
<or  bulk,  and  not  by  the  acre,  and  that  tbe  tronsaation 
being  consummated  the  plaintiff  could  not  maintain  hll 
action  to  recover  the  money  paid  by  mistake  or  MOidenl^ 
Jfumae*  V.  eUcArM.    Opinion  by  BoskksasB,  J. 


U(in(l(»n«>laln(.  — Where,  In  On  action 
oommenced  before  the  statute  of  limitation  had  comu: 
ed  to  ran, an  order  of  the  oourt  was  obtained,  after  Uic 
time  limited  In  such  statute,  allowing  the  plaintiff  to 
amend  hla  anmmons  and  complaint,  and  thereafter  a 


Inur[ieiidtT.~J.  R.  was  a  holder  of  twenty  sbafea  of 
stock  in  the  Schenectady  Baulc  On  February], lSXI,fora 
valuable  oonslderatlon  he  transferred  tbe  same  to  C,  &., 
by  assignment  indorsed  on  the  back  of  the  certificate  of 
■tack.  The  transfer  was  not  entered  upon  the  books  of 
the  bank  until  December  20,  IBM,  nor  were  tlie  offlcers 
of  the  bank  notified  of  snob  transfer  until  that  time.  On 
the  KUi  of  AprU,  1858,  J.  B.,  In  oonslderatlon  of  the  in- 
dorsement of  his  paper,  amonntlng  to  tS,B37.TT,  by  tbe  de- 
fendant Potter,  aaanmed  to  transfer  the  same  stock  sa 
secnrlty  to  snob  defendant;  which  transfer  was  properly 
entered  upon  the  books  of  the  bank.  The  certificate  waa 
not  present  at  the ,  transfer,  tint  Potter  knew  nothing 
abont  the  previous  transfer,  and  indorsed  tbe  paper  on  the 
Adth  and  pledge  of  the  stock  as  secnrlty.  The  paper  and 
indorsements  were  renewed  on  the  SDth  of  June,  ISM.  and 
ten  days  thereafter  a  part  thereof,  amonntlng  to  11,002.48, 
was  paid  by  J.  It.  Potterwoa  ohorged  with  the  remainder 
as  Indorser,  and  paid  the  same.  The  transfer  of  stock  to 
Potter  was  then  canceled  on  the  bank  books  at  tbe  r»- 
i]ueat  of  J.  B.,  but  without  the  knowledge  of  Potter.  On 
tbe  3Dth  of  December,  issa,  C.  B.  preeent«d  the  assignment 
to  him,  and  caused  tbe  stock  to  be  transferred  to  him 
upon  the  books  of  the  bank.  A  dividend  was  snbse- 
qaently  paid  to  him.  The  bank  brings  an  action  of  inter- 
pleader to  determine  the  rights  of  the  executors  of  &  R. 
and  Potter  as  to  the  stock.  It  was  proved  on  the  trial 
that  the  stock  was  worth  only  VRKl.  Betd,  that  an  action 
of  Interpleader  was  properly  brought ;  that  the  bank  was 
not  estopped  by  paying  tbe  dividend  to  C.  R. ;  that  such 
payment  was  not  InoanslBtent  with  the  plaintiff's  aver- 
ment of  Indlfierence  between  the  defendants.  Id.  That 
evidence  of  the  natnre  of  tbe  transfer  troja  J.  El.  to  Pot- 
ter was  properly  eiclnded,  as  J.  B.  was  not  a  party  In 
bis  own  right  to  this  aotlon,  and  no  application  tOr  the 
admission  of  snob  evidence  Is  made  by  any  party  claim- 
ing nndar  him.  Sd.  That,  the  defendant  Fottor  being  dona 
flOt  assignee  of  the  atock,  with  the  first  valid  transfer 
thereof  on  the  boobs  of  the  bank,  his  prior  and  lietter 
right  to  It  was  beyond  dispute.  Oadt)  and  oOiert  v.  P.  Pat- 
<4  Ottba  Rod.   Opinion  by  BocEBa,  J. 


(/.— ni«  testator  left  a  will  In  whioh  he  first 
gave  to  his  widow  tbe  rents,  et^.,  of  his  homestead  brm 
during  life,  and  also  tOr  a  like  period  the  nse  of  all  the 
household  tumltnre,  etc.,  and  "personal  projierty  (not  In- 
oiadlng  bonds,  notes  or  evidences  of  debt),"  upon  his 
homestead  farm  at  the  time  of  blsdeotb.  Also,  one  thou- 
sand dollars  absolutely.  The  personal  property  and  &nn 
named  to  go  at  tbe  death  of  the  widow  (subject  to  certain 
legacies)  to  a  nephew  named  In  the  will.  Tbe  remainder 
of  the  estate  to  be  divided  among  the  testator's  nephews 
and  nleoea.  There  was,  at  tbe  time  of  making  the  will, 
and  at  the  testator's  death,  a  quantity  of  gold  coin  and 
an  nnlocated  land  warrant,  both  belonging  to  him,  in  fala 
dwelllng-honse  apon  the  homestead  farm.  Beld,  that,  as 
the  testator  made  on  exception  of  certain  kinds  of  "  per- 
sonal property,"  he  Intended  to  use  those  words  In  their 
general  and  not  In  a  restricted  sense,  and  that  tbe  gold 
coin  and  land  warrant  went  under  the  will  to  the  widow 
forllfe.  and  to  the  nephew  to  whom  the  homestead  farm, 
etc.wasdevlsed.andnottothere    "  ^ 

v.  Terry.   Opinion  by  Boczxs,  J. 
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Mr-  All  commimlcatloiu  Intended  for  pabllcatlon  In 
the  Lav  Jodbrai.  sboald  be  oddrawed  "Editor  Law 
Jnunial,  Albany,  N.  Y. :"  and  tbe  name  ol  the  writer 
ftbonld  be  ti'^ea,  Quaa^ii  not  necesaaiilr  for  pabllcatlon. 

OommDnicMloiu  on  bnsinesa  mbJecM  sboold  be  ad- 
drcMed  *■  Wbid,  pAsaons  ft  Ca,  Albany,  N.  Y." 


The  Albany  law  JouniaL 


Albany,  FsBacAST  19,  1870. 


LAW  AKD  LAWYERS  IN  UTERAITTRE." 


In  Sheridui  KnowlM'  nharmlng  oomedj,  "Tbe 
Love  Chase,"  the  same  old  tone  is  aong  by  Sir  WU- 
llam  Fondlove,  for  whom  the  lawyers  are  drawing  up 
a  marriage  Bettlemenl : 


Wblch  labon  at  preoltlon. 

Or  jnL  :  Yes.  and  ttarlves 

Cpoa  Dnoerlalnlr-'and  mak«a  it,  too, 

WlchaUllajnlnBtoBhanlt.    loonldblnd 

Hjselt  methlnhB,  with  bat  the  twentieth  part 

Ofall  thla  cordage,  ilra." 

Howerer  maoh  men  may  oomplain  of  the  verboee- 
nesB  of  lawySTB  in  &st«nlng  marriage  upon  them, 
I  believe  they  are  never  known  to  dnd  any  Ihult  with 
waste  of  words  in  nn&stenlng  the  "oordage;"  but 
this  ia  A  question  fitter  for  the  meridian  of  Chicago 
tbao  for  ours. 

BDWAKD  BVUBHT 
had  agreat  admiration  for  oar  proferaion,  for  one  who 
was  edncat«d  hs  a  clei^ymtui.  He  says:  "The law- 
yer must  be  able  to  reason  trora  the  noblest  principles 
of  human  duty,  and  the  most  generous  feelings  of 
human  nature ;  he  must  fully  oomprehend  tlie  mighty 
maze  of  the  social  relations ;  he  must  carry  about 
with  him  a  slock  of  learning  almost  boundless ;  he 
must  be  a  sort  of  god  to  men  and  oommanities,  who 
look  up  to  him  in  the  deareat  peril  of  their  IlTea  nnd  for- 
tunes ;  and  he  must,  at  the  same  time,  be  <!onTeraant 
with  a  tissne  of  the  most  senseless  fictiona  and  arbi- 
trary tecbnlcalitiea  th^  ever  disgraoed  a  liberal 
Bolenoe." 

His  remarks  on  the  engroBsli^  nature  of  our  pro- 
fteidoiud  duties  are  qoite  appredative:  "He  pniwnw 
bis  days  in  bis  office,  giving  advice  to  clienls,  oflen 
about  the  moat  uninteresting  and  paltry  details  of 
private  business,  or  tu  arguing  over  the  same  kind 
of  business  in  oonrt;  and  when  itoomee  night,  and  he 
geta  home,  tired  and  baisBaed,  instead  of  sitting  down 
torest  or  to  read,  be  has  to  Btndyont  another  perplex- 
ing cause  fbr  the  next  day ;  or  go  before  referees ;  or 
attend  a  political  meeting  and  make  a  speech ;  while 
every  moment  which  can  be  r^arded  In  any  degree 
as  Insure  time.  Is  oonanmed  by  a  bnrdenaome  oorres- 
ptmdenoe.  Besides  this,  he  has  his  &m)ly  to  take 
oare  of.  It  is  plain  that  he  has  no  more  leisure  for 
Uie  free  and  Improving  cultivation  of  his  mind,  inde- 
pendent of  his  immediate  profession,  than  if  he  had 


been  employed  theBamennmberof  hours  in  meobanl- 
cal  or  manual  labor.  I  have  no  doubt  tbereare  many, 
of  very  reepeoCable  standing,  who  do  not.  In  any 
branch  of  knowledge  not  oormeoted  with  their  imme- 
diate profession,  rood  tbe  amount  of  an  octavo  volume 
in  the  course  of  a  season." 

He  might  have  added,  if  be  had  known  the  prolbs- 
slon  as  well  as  I  do,  that  there  la  a  grvt  deal  of  "  loaf- 
tug"  done  by  them.  Valuable  houra  are  wasted  at  the 
"post-oQloe,"  (that's  where  we  nsuAlly  tell  our  wives 
we  are  going,  after  supper),  or  at  the  tavern,  and  even 
In  our  offices,  with  our  heels  higher  tban  onr  heads. 
To  such  tbe  example  of  Everett  mlgftt  be  reoontmond- 
ed,  who  always  carried  «  clesslo  in  his  pocket  for 
perusal  while  In  the  wat«r-closet.  An  eminent  lawyer 
of  this  State,  formerly  a  Judge  of  our  blgbest  couK, 
has  found  time  to  make  himaelf  one  of  the  ablest 
microsooplsla  In  Uie  country;  and  I  know  another 
who  has  become  weU  versed  In  history,  literature  and 
sdence,  by  the  habit  of  burning  the  gas  all  night  over 
the  head  of  his  bed,  and  oooopying  Us  wakeful  houra 
with  a  book. 

nKLDma, 
who  himseif  was  a  lawyerandajustlceof  the  peace, 
has  several  gibes  at  the  lawyera  In  "  Don  Qnlxotle  in 
England,"  a  comedy  little  known,    Sancho  rii^  the 
fbllowingaong: 

"  Rogues  there  are  of  each  nation, 

Except  among  the  dMnes  ; 
And  TtQeKHr,  ilnoe  the  creation, 

Hath  itul  been  mode  of  all  wines. 
AaalQBt  one  lawyer  Lnroh 

i  oonnty  scarce  can  guard  ; 
One  pOTBOn  does  lOr  a  cbUKh, 

One  doctor  for  a  chorohyard. 

Brief,  a  lawyer,  is  cudgeled  and  delivers  himself  as 
follows :  "  I'll  iiave  satlsfocUon ;  I  won't  be  used  after 
this  manner  for  nothing,  while  there  la  either  law,  or 
Judge,  or  juatioe,  or  jury,  or  crown-office,  or  actions 
of  damages,  or  on  the  oase,  or  trespAsses,  or  assaults 
and  batteries.  I  am  abus'd,  beaten,  hurt,  maimed, 
disfigured,  de&iced,  dismembered,  Idll'd,  lUMsacred 
and  murdered  by  this  rogue,  robber,  rascal,  vUlian. 
I  shan't  be  able  to  appear  at  Westminster  half  the 
whole  term.  It  will  be  as  good  a  three  hundred 
pounds  out  of  my  pocket  as  ever  was  taken."  A 
physiidan  suggests  that  the  offender  is  mad.  Brief 
replies:  "PBhaw,tlie  manlsnomoremad  than  lam. 
I  should  be  finely  off  If  he  could  be  proved  non 
compos  mentis;  'tis  an  easy  thing  for  a  man  to  pre- 
tend madness  ex  post  Ikcto.  Veryfinedoctrinet  very 
fineindeedl  Aman'sbeatlngoranotherlsaproorof 
madness.  So  that  If  a  man  be  indicted  he  has  nothing 
to  do  but  to  plead  non  compos  meoUs,  and  he's 
acquitted  of  oourse ;  so  there's  an  end  of  all  actions  of 
assault  and  battery  atonce."  Crbisls  worthy  of  study 
by  those  lunatic  statesmen  snd  generals  who  murder 
men  in  a  fit  of  Jealousy,  and  after  acquittal  for  mad- 
ness, have  a  Indd  interval  all  the  reet  of  their  Uvm.) 
Don  Qnixotte  argues  that  the  lawyer  himaelf  is  mad, 
"or  he  would  not  have  gone  Into  a  scuffie,  when  it  is 
the  business  of  men  of  his  profession  to  set  oOier  men 
by  tbe  eara  and  keep  clear  themselves."  The  piece 
winds  np  with  a  song  in  which  It  is  sung  that 
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n  from  whenee  ve  n 


In  hi!  fiuve,  "An  Old  Han  Uaght  Wia^otn," 
Wormwood,  $,  lawyor,  aaka:  "What  would  joa  do 
without  lawyenT  Who'd  know  hta  own  propertyT" 
In  "  Pinqnln,  a  Dnmatlo  Sktlre  on  the  Tlmefl,"  being 
the  rebeanBl  of  two  pUyB,  vU.  J  a  oomody  «lled 
"  The  Election,"  aad  ft  tragedy  oalled  "  The  Life  and 
Death  of  Common  Seoae,"  Law  la  one  of  the  <2iano- 
ters  of  the  tragedy,  and  oonsplrea  with  Phyalo  to 
overthiow  Common  Senae,  eaylng ; 

"  While  that  drowiy  queen 

Maintains  her  empire,  what  beeomee  of  na  T 

TliDi]  kDOWi't,  my  Lord  of  Phyal'?,  I  had  long 

Beenprlyllee'dbyousMun  immemorial, 

In  tonRuea  nnkoown,  or  rather  none  at  all, 

Ky  edlcU  b>  deltver  ibro-  the  land ; 

When  thlB  proud  qneen,  this  Common  SeiiM,  abil^d 

Uy  power,  and  made  me  undentood  by  all. 

Pfitftle!  My  lord,  tbera  goea  a  nmor  Uin>'  the  oonrt 

That  you  deacended  from  a  fSjully 

Belated  to  the  queen ;  Reason  1b  said 

T*  have  been  the  misnty  ftinnder  oryoor  home. 

X«w .- PerhaM  »o ;  but  we 

And  shook  ftiU  It—'—  - 

We  hardly  deign 
tbo  Qneen  of  Oommon  Sense  enters  and  says : 

*>  My  Lord  of  tiaw,  I  Bent  Ibr  yoD  this  momlns  ; 

I  baTe  a  slrabge  petition  gl'^en  to  me ; 

Two  men.  itseems,  have  lately  been  at  law 

For  an  estate,  which  both  of  them  have  loat. 

And  their  attorneys  now  divide  between  them. 

LoB!  Hodam.  these  things  will  happen  in  the  law. 

8.  CS.!  Will  they,  my  lord T  then  better  weimTO  none; 
atlhaTealaobeardasweet  bird  King; 
That  men,  unable  to  discharge  their  debts 
At  a  short  warning,  being  sued  Ibr  them. 
Hare,  with  br"- •"  -"'  •■-'-  -■-^■ 


2.C.S--  My  lom.wbl 


Qu««n7i7norance  invades  the  realm,  and  lasupported 
by  the  ooneplraUirB,  Including  "attorneys  all  com- 
pletely arm'd  In  brass."  Qveen  Oommon  Sense  is 
OTercomo  and  slain ;  but  while  Ignorance  is  thanking 
Law  and  Physio  tbr  their  ^d,  and  aasaring  them  that 
she  will  not  forget  their  services,  the  ghoet  of  the 
dead  qneen  ariiiee  and  routs  the  whole  crowd. 

Fielding  seems  to  think,  however,  that  there  Is  one 
ooonpatlon  more  inbmous  than  that  of  the  lawyer : 
"  The  lawyerwho'B  been 
la  the  pillory  seen, 
While  CKgB  his  complexion  made  yellow: 
my,  the  devil's  to  blame. 
Or  ne'U  own  to  his  ahama, 
That  a  stock-jobber  has  no  Eallow." 
lUs  of  oonree  seems  extravagant  to  oa  in  the  year 
1870. 

In  "  Rape  npon  Hspe,  or  the  JnsUoe  oanght  in  hie 
own  Trap,"  we  find  evidence  that  law  was  not,  In 
Fielding's  time,  administered.  In  the  petty  tribunals, 
with  that  purity  which  now  characterizes  our  Justices' 
courts.  Juwtiet  Squeetwn,  and  QuiU,  his  clerk,  oome 
upon  the  -scene : 

"Sqneez.:  Did  mother  Bllknm  refuse  to  pay  my 
demands,  say  yon  T 

QuiU .'  Yes,  sir,  she  says  aha  doea  not  value  your 
worship's  protection  of  a  Sulhlng;  for  that  she  can 
bribe  two  Juriea  a  year  to  acquit  her  in  Htoks'  hall, 
fttr  half  the  money  which  she  hath  paid  you  within 
these  three  months. 

Sgnetx,  I  Very  flne  I  I  shall  shew  her  that  I  under- 
atand  something  of  Juries  as  well  as  herself,  ^olll, 
make  a  memtHMndnm  against  mother  BUkum's  trial, 


that  we  may  remember  to  have  the  panel  No.  9 ;  tbey 
are  a  set  of  good  men,  and  true,  and  hearken  to  no 
evidence  but  mine. 

Quill.-  Sir,  Mr.  Snap,  the  bailiff's  follower,  hath  set 
up  a  shop,  and  is  a  freeholder.  He  hopea  your  wor- 
ihip  will  put  him  Into  a  panel  on  the  flmt  vacancy. 

.S^ueez. .'  Minute  him  down  fbr  No.  2.    I  think  half 
of  that  panel  are  b^Uflh'  followers.    Thank  Heaven  I 
the  laws  have  not  excluded  those  butchers. 
QutU.-  No,  air,  the  law  forbids  butchers  to  be  Jniy- 
len,  but  does  not  forbid  Jurymen  to  be  butchers. 
Sgueet. :  QutU,  d'ye  heart    Look  out  for  some  new 
recmlta  for  the  panel  No,  I.    We  shall  have  a  swing- 
ing Tacan<7  there  the  next  sea^n.    Truly,  If  we  do 
not  take  some  care  to  regulate  the  Jnriea  in  the  Old 
Bailey,  we  ahallhave  no  Juries  for  Hicks'  hall. 

QuiIt .-  Very  true,  air.  But  that  panel  bath  been 
more  particularly  unfortunate.  Ibelieve  I  remember 
it  hanged  at  least  twice  over." 

Scitteetma  elsewhere .  says :  "  The  laws  are  turn- 
pikes, only  made  to  stop  people  who  walk  on  foot, 
and  not  to  interrupt  people  who  drive  throu^  them 
in  Oielr  carriages.  The  laws  are  like  a  game  at  loo^ 
where  a  blaxe  of  oonrt  cards  In  always  secure,  and  the 
knaves  are  the  safest  cards  in  the  pack." 

Iq  "  Amelia,"  also.  Fielding  has  some  observations 
on  the  British  lawe  and  their  adminlstxaUon.  He 
speaks  of  the  absurdly  of  appointing  as  oonstablea  and 
watchmen,  decrepit  old  people,  who  from  want  of 
bodily  strength  are  incapable  of  getting  a  livelihood 
by  work.  "  These  men,  armed  only  with  a  pole, 
which  some  of  them  ore  scarce  able  t<^  lift,  are  to 
secure  the  persons  and  houses  of  hia  m^eaty'a  sub- 
jects from  the  attacks  of  gangs  of  young,  bold,  etont, 
desperate,  and  well-armed  villains.  If  the  poor  old 
fellows  should  run  away  from  snch  enemies,  no  one,  I 
think,  can  wonder,  unleas  It  be  that  they  w'ere  able  ta 
make  their  escape."  He  also  makes  the  startling 
statement  that  he  has  "  been  sometlmea  Inclined  to 
think  that  thiaofSceof  a  Jnstioeof  thepeaoe  requires 
some  knowledge  of  the  law,  for  this  simple  reason, 
because  In  every  case  which  comes  before  him,  be  is 
to  Judge  and  act  according  to  law.  Ag^n,  as  these 
laws  are  oontalned  In  a  great  variety  of  books— the 
slatutee  which  relate  to  the  office  of  ajnstloe  of  peace, 
making  of  themselvee  at  least  two  large  volumes  In 
folio,  and  that  part  of  his  Jurisdiction  which  Is  found- 
ed on  the  common  law  being  dispersed  in  above  a 
hundred  volnraee — I  cannot  conceive  how  this  knowl- 
edge should  bo  acquired  without  reading."  He  de- 
picts the  character  of  Justice  Thrasher,  who  "was 
never  IndiDbrent  In  a  cause,  but  when  he  could  get 
nothing  on  either  side."  To  one  who  Is  accused  of 
assault  and  battery,  he  says ;  "  Sirrah,  your  tongue 
betrays  your  guilt.  Ton  are  an  Irishman,  and  that  la 
always  suffldent  evidence  with  me."  True  BritJsh 
Justice,  that,  even  to  this  day  I  Justice  Thrasher  pro- 
posed to  commit  an  accuser  who  (blled  to  make  out 
his  ease,  for  perjury,  bat  hia  clerk  dissuaded  him,  by 
anggesting  that  be  could  not  do  it  before  indictment, 
"because  itls  not  against  the  peace  till  the  Indictment 
makesit  so."  "Why,  that  maybe,"  orlesthejustioe, 
"and  Indeed  peijuiy  Is  bat  scandalous  words,  and  I 
know  a  man  cannot  have  a  warrant  for  thoae,  unless 
yon  put  for  rlotlDg  them  Into  Ute  warrant."  This 
refbra  to  the  state  at  the  law  by  which  abualve  vord^ 
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were  not  ponJaluble  by  the  magtstrate ;  and  to  tbe 
ptaaUoe  vhloh  had  grown  into  Togne  of  oonBtming  ■ 
little  harmleaa  soolding  into  a  riot,  and  of  oommitting 
■ocres  of  old  iromsii  to  prison  fbr  the  Ucentioaa  iu«  of 
ttieir  tongitefl,  which  is  the  tuitaral  prerogative  of  their 
MX.  Fleldii^t  alao  animadverts  with  eeverity  agalnat 
the  dlatinotion  then  drawn  between  peijury  and 
larceny,  the  former  being  a  misdemeanor  only  and 
therelbre  bailable,  and  the  latter  a  felony  Mid  non- 
bMilab1&  Be  also  tefen  to  the  law  of  Cbarondas,  the 
fiunouB  lawgiver  of  Thomim,  by  which  men  who 
married  the  aeoond  time  were  removed  from  all  pub- 
lic eoanolls,  it  being  deemed  unreasonable  "  to  aup- 
pooa  that  be  who  was  BO  great  a  fool  In  hla  own  t&mlly, 
shotdd  be  wise  in  pnblio  afUrs."  He  denounces  tlie 
injnatioe  of  the  law  whioh  dectarM  a  larcenous  breach 
of  tmst  to  l>e  no  crime,  nnleoB  it  be  conunittod  by  a 
■ervant,  and  then  only  in  ease  the  goods  taken  amount 
in  value  to  forty  shillings,  and  in  this  oonuection 
makes  the  magiatrate  say :  "  Suoli  are  the  laws,  and 
such  tlie  method  of  proceeding,  that  onewonld  almost 
think  our  laws  were  made  rather  for  tbe  protection  of 
rogaes,  than  fbr  the  punishment  of  them."  He  makes 
another  magistrate  deny  an  application  for  a  search- 
wmrraot  to  discover  stolen  title-deeds,  on  the  ground 
that  they  "savoured  of  the  realty,  aud  it  was  not 
feloDT  to  steal  them.  If  Indeed  they  were  taken  away 
in  a  box,  then  it  would  be  felony  to  steal  the  box." 

In  Tristnon  Shandy,  we  find  a  learned  argument  on 
the  proposition  "  That  the  mother  Is  not  of  kin  to  her 
child."  The  adJudloaUon  to  this  effect  In  the  Duke 
Of  Suffolk's  case,  "  cited  in  Brooke,  taken  notice  of  by 
Coke,  and  found  in  Swiubnm  on  Testaments,"  is  thus 
stated  by  Bteme : 

"  In  the  reign  of  Edward  tbe  Slxtb,  Charles,  Dnke 
of  Suffolk,  having  issue  a  son  by  one  venter,  and  a 
dai^hter  by  anotlier  vent«r,  made  his  last  will, 
wherein  lie  devised  goods  to  his  son  and  died ;  after 
wltoee  death  the  son  died  also,  but  without  will,  with- 
out wife  and  without  child ;  hia  mother  and  his  sister 
by  the  father's  aide  (for  she  was  bom  of  the  former 
venter)  then  living.  The  mother  took  the  administra- 
tion of  the  eon's  gooda,  aocordli^  to  the  statute  of  the 
2lBt  of  Harry  the  Elghtti,  whereby  it  is  enaoted: 
That  in  case  any  peivon  die  intestate,  the  administra- 
tion of  his  goods  shall  be  oommitted  to  the  next  of 
kin.  Tbe  administration  betog  thus  (surreptitiously) 
granted  to  the  mother,  the  sister  by  the  other's  side, 
oonimenced  a  suit  before  the  Eooleslastical  Judge, 
alleging,  1st,  that  she  herself  was  next  of  kin ;  and 
2dty,  that  the  mother  was  not  of  kin  at  all  to  the  party 
deceased;  and,  therefore,  prayed  the  court  that  Oie 
administration  granted  to  the  mother  might  be  re- 
voked, and  be  oommitted  unto  her,  as  next  of  Idn  of 
the  deoetned,  by  fbroe  of  the  said  statute.  Hereupon, 
as  it  was  a  great  cause,  and  much  dependii^  upon  its 
Issue,  and  many  causes  of  great  property  likely  to  be 
decided  in  times  to  oome,  by  the  precedent  to  be  then 
made,  the  most  learned,  as  well  in  the  laws  of  ttiis 
realm  as  in  the  dviX  law,  were  oonsnlted  blether, 
whether  the  mother  was  of  kin  to  ber  son  or  not 
Wherennto,  not  only  the  temporal  lawyers,  but  the 
church  lawyers,  tiie  Jurls-consultl,  the  jurlsprudenlee, 
the  civilians,  the  advocates,  tbe  commissaries,  the 


Judges  ot  tiie  outslstory  and  prerogative  courts  of 
Canterbury  and  York,  with  the  master  of  the  ikculties, 
were  all  nnanimoasly  (rf  opinion  tluU  the  mother  was 
HOtofkin  toberehUd."  Tills  ea^ decision  was  based 
on  the  oivll  maxim :  Liberi  turU  de  Mn^vinepatru  et 
ntofru,  aed  pater  et  mater  non  ttmt  da  eanffuine 
l^eromm.  "  Let  the  learned  say  what  they  will, 
there  most  certainly,  quoth  my  unole  Toby,  have 
been  some  sort  of  oonsangolni^  betwixt  ttie  Duchess 
of  Suffolk  and  ber  son.  The  vnlgar  are  of  the  same 
oi^ion,  quoth  Lorlck,  to  this  Itonr." 

I  doa^t  the  aoUve  partidpMU^  of  the  temporal 
lawyers  In  this  decision,  and  am  inclined  to  give  (he 
entire  credit  of  it  to  tboae  tribunals  of  wM^  Claren- 
don wrotei  "I  have  never  yet  spoken  with  one  cler- 
gyman, who  hath  bad  the  experience  of  both  litiga- 
tions, that  liaUi  not  Ingennously  oonfessed  he  had 
rather,  in  tbe  respect  to  the  trouble,  charge,  and  satis- 
thctlon  to  his  understanding,  have  three  sulta  depend- 
ing in  Westminstor  Hall  than  one  In  the  Mtdios,  or 
any  eotdeeiaBtical  court."  It  would  protiably  be  time 
wasted  for  the  members  of  onr  prol^Mion  to  look  for 
this  case  In  the  books,  as  I  suspect,  that,  notwithstand- 
ing its  vraiaentblanoe,  it  had  its  origin  In  Sterne's  (hn- 
Mstie  brain, 

Sterne,  also,  tn  "Tlie  Antttor's  Prefitoe,"  dnvwsa 
picture  representing  an  extraordlnuy  state  of  thi  ngs, 
in  which  persons  of  the  learned  and  cultivated  pro- 
ftstions  agree  instead  of  disogredng,  uid  are  directed 
by  laudable,  natural,  and  sensible  motives  lnat«ad  of 
those  selfldt  and  Inconsistent  ones  that  usn^y  guide 
their  conduct.  Tbne  he  speaks  of  "  fiddlers  and  paint- 
ers, Jnd^ng  by  their  eyesand  ears,"  sndof  pbyaicians 
"feeling  their  patients'  pulse  instead  of  their  apothe- 
cary's."   As  to  lawyers,  be  observe* ! 

"  In  that  spadoOB  ball,  a  coalition  of  the  gown,  ftvm 
all  the  bars  of  it,  driving  a  damn'd,  dirty,  vexatious 
cause  before  them,  with  all  their  m^bt  and  main,  the 
wrong  way !  kicking  it  mtt  ot  the  great  doors,  instead 
ot  in?  and  with  such  fhry  In  their  looks,  and  such  a 
d^ree  of  inveteracy  In  their  manner  of  kicking  it,  as 
if  the  laws  liad  been  originally  made  for  the  peace  and 
preservation  of  mankind ;  perliapa  a  more  enormous 
mistake  committed  by  them  still,  a  litigated  point 
lUrly  hang  up ;  for  Instance,  whether  John  o'  Noke* 
bis  nose  could  stand  in  Tom  o'  SUlee  hts  (hce,  without 
a  treBpaBe,or  notr  rashly  determined  by  them  In  flve- 
and-twenty  minutes,  whicb,  with  the  cantioua  pros 
and  cons  required  in  so  Intricate  a  proceeding,  might 
have  taken  up  as  many  months ;  and  if  carried  on 
npon  a  military  plan,  ss  your  bonois  know  an  ACrion 
should  be,  with  all  the  stratagems  pnietlcable  therein, 
such  as  faints,  forced  marches,  surprises,  ambuscades, 
mask-batteries,  and  a  thousand  other  strokes  of  gen- 
eralsbip,  which  consist  in  catching  at  all  advantages 
on  both  sides,  might  reasonably  have  lasted  tiiem  as 
many  years,  flndii^  food  and  foment  all  that  term 
fbr  a  centomvinrte  of  that  profession," 


An  amnaing  example  of  bow  ignorant  of  the  forms 
and  substance  of  legal  procedure  a  fomons  author  can 
afford  to  be,  is  ftunlshed  In  Charles  lever's  novel 
entiUed  "  The  Daltons,  or  Throe  Roads  in  Life."  Ho 
details  the  fortunes  of  a  famLy  of  the  Irish  gentry, 
whose  decayed  condition  oompelled  them  to  pass  their 
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lives  In  exile  on  the  Continent.  The  scene  opens  at 
Baden  Baden  In  the  decade  from  ISW  to  ISBO.  Feter 
Dslton,  tbe  head  of  thia  lUmtlj  of  exile*,  dlea  at  Baden 
Baden.  Hia  flunily  get  an  inkling  that  an  aocnsatten 
Is  to  be  set  on  foot  in  Ireland  agelnst  their  deoeaaed 
father,  charging  him  with  beving  mordered  a  Una- 
man  by  the  name  of  OodETe;,  t^elbre  leaving  Ireland. 
The  Ihmllr  haaun  to  Ireland  to  make  defense  ag^net 
tbe  charge.  On  their  arrival  in  Ireland  it  Cama  ont 
that  an  indictment  againat  the  dead  Dalton,  for  the 
murder  of  Gh>dfyey,  bad  been  oenoooled  in  a  lawyer's 
blBoe  wittiout  the  Intervention  of  a  grand  Jnty.  All 
partteepreparefbrtrlal.  The  trial  ia  held  at  Kilkenny, 
ao  IhmooB  for  ita  cat  combat,  but  that  struggle  was 
notliing  compared  to  the  soene  which  la  now  depleted, 
Heeklns,  the  ohlef  wllnesi  for  the  prosecution,  is  put 
on  the  stand,  and  tells  an  awftil  atory ;  bnt  by  a  skill- 
hill  croea-ezamlnatlon  is  mode,  not  only  to  exculpate 
the  deoeaaed  uooueed,  bnt  to  Inculpate  blmaelf  aa  the 
inurdersr,  is  ordered  by  the  judge  Into  the  dock  on 
the  apot,  the  trial  goea  on  against  him,  without  inter- 
mlaalon,  under  tlie  same  Indictment  and  before  the 
some  Jury,  and  he  is  oonvlctod,  sentenced  and  exe- 
cuted 1  Now,  m  Bqueeis  would  say,  here's  "  riob- 
neaa."  The  antiior  la  aa  creduloua  aa  an  old  woman 
aa  to  the  ftarfnl  effeota  of  croes-examlnation.  Hear 
bim:  "If  they  can  Involve  him  (tbe  witneas)  in  a 
narrative,  be  it  ever  so  slight  or  vague,  theae  lawyers 
exercise  a  kind  of  magie  power  In  wliat  is  called  cross- 
examination  i  and  oan  detsot  a  secret  foct  by  testa  as 
flue  aa  thoes  by  which  the  chemist  disoovera  a  grain 
of  poison."  It  would  be  exact  obemlatry  indeed  that 
oould  discover  a  grain  of  sense  In  such  writing 
this.  Truly,  tfala  is  not  one  of  the  Levers  by  which 
Arcblmadea  promised  to  move  the  world,  and  yet  it  Is 
Ih>m  such  books  that  nine-tentha  of  the  novel-reading 
world  get  their  Ideas  of  law  and  Its  admlnlstntlon. 

If  any  thing  could  atone  Ibr  such  blmiderli^.  It 
would  be  the  picture  of  Irish  justice,  as  drawn  In  tbe 
same  novel  —Feter  Dalian  aforesaid,  In  bis  Ufe-tlme, 
being  Uie  artist: 

"  Look  at  the  shouts  of  laughing  in  the  law  ooorts ; 
at  any  trial— murder.  If  yon  like— see  bow  the  fun 
goea  on — the  Judge  qnl^ng  Uie  Jury,  and  the  ooun- 
sel  qnisElng  the  Judge,  and  the  prie'ner  qnlzslng  all 
three.  TberswaspooroldNorbury  — rest  bis  soul  1- 
I  remember  well  bow  be  oouldn't  put  on  the  black 
cap  for  laugjili^  Many's  the  time  In  Ireland,  when, 
what  between  the  blunderln'  of  tbe  crown  lawTers, 
the  flaws  of  the  indiotment,  the  oonsdentlona  8crupl< 
of  the  juiy — yon  know  what  that  means — and  the 
hurry  of  Uie  Judge  to  be  away  to  Harrowgate  or  Tun- 
bridge,  a  vlUain  gets  oK  But  Instead  of  going  out 
with  an  elegant  bran  new  character,  a  bit  of  Joke  ■ 
droll  word  spoken  during  (be  trial— stioks  to  blm 
his  life  alter,  UUlt  would  be  Just  as  well  fbr  him  tc 
hanged  at  (moe,  as  be  laughed  at  from  Fill  Lane  to  the 
lAkea  of  KlUaraey.  Don't  I  remember  well,  when 
oneof  theRceans- Tim,  I  think  It  was— was  tried 
Ibr  murder  at  Tralee ;  there  was  a  something  or  other 
they  oonldn't  convict  upon.  'Twaa  bla  grandmother's 
age  was  put  down  wrong,  or  tbe  color  of  bis  step- 
mother'a  btdr;  or  tbe  nails  In  bis  shoes  wasn't  de- 
sorlbed  i^t ;  whatever  it  was,  It  wss  a  flaw,  as  tbey 

ailed  It ;  and  a  flaw  In  a  brief,  like  one  In  a  boiler, 

tfrm  ererybody  In  bot  water,"  etc 


mas  EDOBWOBTK, 
also.  In  ber  oomedy  "  Love  and  Law,"  pcvtraya  the 
litigious  spirit  of  the  Irish  In  an  admirable  manner. 
Counsellor  O'Blaney  aaya:  "In  Ireland  It  would  as 
ill  become  a  gentleman  to  be  any  way  shy  ot  a  law- 
sbutA  as  of  a  duel."  To  tbe  suggestion  that  law  is 
expendve,  be  answers:  "But 'Us  Uie  best  economy 
in  the  end ;  for  when  once  you  have  cast  or  non-sbuted 
your  man  in  tbe  courts,  'tis  as  good  as  winged  him  in 
the  field.  And  suppose  yon  don't  get  slzpeuce  coefa, 
and  lose  your  cool  hundred  by  It,  still  It's  a  great  ad- 
vantage, for  you  are  let  alone  to  eqjoj  your  own  In 
peoe  and  quiet  ever  after,  which  you  oould  not  do  in 
thiscounty  wltboutlt."  Carver,  a  Justice,  aaya :  "Tbe 
poor  have  nothing  to  do  with  tbe  laws."  O'Blaney: 
"  Except  tbe  penal."  Carver :  "  True,  the  dvil  law  ia 
for  us  men  of  property."  CMt;  Boooey,  a  tenn^jant, 
law-loving  widow,  apeaklog  of  a  law-suit  she  has  with 
a  neighbor  about  s  bit  of  Ix^,  says :  "  Fll  drive  all  tbe 
grazing  cattle,  every  foor-A>oted  baast  off  tbe  land,  and 
pound  'em  In  Ballynavogue ;  and  If  they  replevy, 
why  I'll  distrain  a^n,  if  It  be  forty  times,  I  will  go. 
I'll  go  on  dlatralning,  and  I'll  advertlae,  and  I'll  cant, 
and  I'll  sell  the  distress  at  the  end  of  el^t  days.  And 
If  they  dare  for  to  go  for  to  put  a  plough  in  that  bit 
of  reclaimed  bog,  Fll  come  down  upon  'em  with  an 
li^unctlon,  and  I  would  not  value  the  expense  of 
bringing  down  a  record  a  pin's  pint;  and  if  that  went 
t^ain  me,  rd  remove  it  to  tbe  eonrta  above,  and  wll- 
oome ;  and,  after  that,  Td  go  Into  equity,  and  if  tbe 
oluncellor  would  not  be  my  friend,  I'd  lake  It  over  to 
t^e  Houae  of  Lorda  In  London,  ao  I  would,  aa  aoon  as 
look  at  'em;  for  I'd  wear  myfeettothe  knees  for  Jus- 
tice, BO  I  would." 


HOW  SOME  MEN  HATE  GOT  ON  AT  THE  BAK. 

n. 

Unlike  either  Eldon  or  Ersklne,  Lord  Thurlow,  In 
his  youth,  affected  tbe  character  of  an  idler ;  and, 
while  In  reality  he  studied  law  very  assiduously,  pro- 
tended to  devote  his  time  to  society,  light  literature 
and  amusements.  He  was  ia  the  habit  of  giving  out 
that  be  was  going  to  walk,  and  of  then  shutting  him- 
self In  bis  room  and  devoting  tbe  whole  morning  to 
"ClAeupon  Littleton"  and  "  Plowden."  He  was  a 
constant  attendant  at  Weetmlnater  Hall,  and  gave 
grettt  attention  to  tbe  arguments,  though  seeming  to 
be  entirely  Indifferent.  His  evenings  were  mostly 
spent  at  Nando's  coffee  bouse  near  Temple  Bar  —  a 
very  popular  resort  of  the  lawyers  of  that  day  —  where 
be  beJd  nightly  dispntationa  with  all  comers  on  pcll- 
Hcs,  law,  the  merits  of  a  &vorite  actress,  or  any  other 
snttfect  that  might  be  propounded.  Betumfng  to  his 
chambers,  be  wonld  read  law  "  till  hla  nandles  turned 
dim  In  the  morning  light." 

Thurlow,  In  pretending  to  be  an  idler,  reversed  the 
rule  of  oondatA  usually  deemed  moet  advantageous 
to  tbe  young  lawyer.  It  Is  now,  and  was  in  those  days, 
thought  to  be  the  thing  ^  put  on  an  appearance  of 
great  industrr  where  genuine  Industry  was  wanting. 
The  author  of  tbe  "  Pleader's  Guide  "  thus  describes 
one  phase  of  tbe  early  prot^Bslonal  career  of  John 
Surrebutter,  Esq.,  barrister  at  law ; 
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Into  my  oo»l-bole  I  couvay'd ; 

At  oooe  with  seiionB  look  profband, 

Mine  eyMeommeDolng  with  the  gromid, 

I  teemed  like  one  eHtraueed  to  sleep, 

And  Died  In  ra^ltatlon  deep. 

Hat  motlonlem,  and  In  my  band  I 

Held  my  DoctrtnaFlacetandl." 

Thnrlow,  tbough  well  up  in  the  law  on  his  call  to 
the  bar,  bood  found  that  a  repatation  for  Idleness  was 
aot  profitable.  He  went  the  circuit  Tor  some  seven  or 
eight  jears  without  doing  any  thing.  His  fother  had 
expected  that  fees  would  flow  In  upon  him  directly 
on  his  admisBlon,  and  Iheretbre  withdrew  the  moder- 
ate allowance  which  he  had  befbre  given  him.  The 
result  was  that  the  future  Lord  Chancellor  was  re- 
duced to  the  greatest  peconiary  straits.  Campbell 
tells  the  fbllowing  story  of  the  stratagem  to  which 
Thurlow  was  compelled  to  resort  to  procure  a  horse  to 
ride  the  drcuit.  He  went  to  a  horse  dealer,  and  said 
to  him  that  he  wished  to  purchase  a  good  roadster— 
price  being  no  object  to  him — but  that  he  mnst  have 
a  lUr  trial  of  the  antmal'B  paces  befbre  he  concluded 
the  baig^n.  The  trial  being  conceded,  he  rode  off  to 
Winchester;  and,  having  l>een  well  carried  all  the 
way  round,  bnt  still  wicbout  any  profeHatonalluok,  he 
returned  the  horse  to  his  owner,  saying  that "  the  ani- 
mal, notwithstanding  some  good  points,  did  not  alto- 
gether snit  him." 

At  last,  after  years  of  waiting,  tbe  fickle  goddess, 
Fortune,  began  to  emUe  upon  him.  By  some  means 
he  got  a  brief  In  a  case  at  Guildhall.  The  leader  on 
the  other  side  was  a  very  arrogant  man,  and  had 
tyrannliedforalong  time  over  the  attorneys.  He  be- 
gan the  trial  by  treating  the  young  Junior  with  grent 
contempt,  which  Thurlow  resented  with  much  spirit. 
An  altercation  fbllowed,  In  which  the  latter,  by  a  mix- 
ture of  argument  and  sarcasm,  completely  worsted 
his  opponent.  A  large  number  of  attorneys  were 
present,  and  many  of  them  resolved  to  patronize  the 
young  man  who  had  displayed  such  spirit  and  ability. 

The  chief  event,  however,  which  lifted  Thurlow 
into  success  occurred  in  this  wise,  and  we  can  but 
mark  the  aimilarlty  of  the  aoddent  to  that  which 
made  Erskine'a  Ibriona.  The  Scotch  Court  of  Ses- 
sions had  decided  tliat  the  alleged  son  of  Lady  Jane 
Douglass  was  a  supposltitlDUB  child  procured  at  Paris. 
The  matter  exdted  great  atlentloD  all  over  Europe, 
and  was  the  subject  of  dlscossion  at  most  of  the  coffee 
bouses.  One  evening  while  ninrlow  was  at  Nando*B, 
as  usual,  some  one  present  commeuded  the  Judgment 
of  the  Scotch  court.  Thnrlow  at  once  took  the  con- 
trary side,  and,  having  read  the  evidence  attenUvely, 
handled  the  question  with  marked  abill^.  He  gave 
a  succinct  statement  of  the  gist  of  the  evidence,  and 
pointed  out  clearly  those  parts  that  bore  most  strongly 
in  fitvor  of  legitimacy  of  the  young  heir.  His  adver- 
sary was  almost  entirely  unacquainted  with  the  real 
merits  of  the  case,  and  was,  besides,  no  match  Ibr 
the  young  barrister  at  an  argument.  He  was,  there- 
fore, qni<^y  put  down,  and  Thurlow  retired  in  tri- 
umph. It  so  h^pened  that  two  Scotch  law  agents, 
who  bad  come  to  London  to  ent«r  the  appeal,  had 
dropped  into  Nando's  —  having  heard  that  it  was  tbe 
resortof  the  leading  lawyers  of  the  day  —  and  were 
sitting  quietly  at  a  side  table,  unknown  to  any  one 


present,  during  the  discussion.  After  Thurlow's  de- 
parture they  inquired  of  the  landlady  who  he  -was ; 
and  the  next  morning  a  retainer  in  the  case  was  left 
at  his  chambers,  with  an  Immense  pile  of  papers  and 
a  large  fee.  He  gladly  undertook  tbe  preparation  of 
the  cause.  Every  deposition,  document,  pleadli^  or 
other  paper  that  had  been  brought  forward  In  the  suit 
hewent  over  time  and  again,  careftilly  weighing  every 
statement  and  balancing  the  testimony;  and  at  length 
drew  such  a  masterly  catie  as,  aooordlng  to  Lord  Camp- 
bell, mainly  to  have  led  to  the  success  of  the  appeal. 

His  connection  with  this  celebrated  case  brought 
him  budness ;  and  it  also  brought  blm  the  acquaint- 
ance of  the  Duchess  of  Qneensbury,  who  obtained  for 
him  troin  Lord  Bute  an  appointment  as  King's  Coun- 
sel. His  success  was  now  assured,  and  a  seat  on  the 
wool  sack  came  in  due  time. 

Lord  Camden,  though  son  of  a  Lord  Chief  Justice, 
an  Etonian  and  Cantab,  and  a  thorough  Student  of 
law,  was  even  more  unfortunate  than  Thurlow  In  get- 
ting on  at  tbe  twr.  He  went  the  weetorn  circuit  for  ten 
ortwelveyearswitboutacUent.  "He  attended  dally  in 
UieConrtofKing's  Bench,"  says  Lord  Campbell,  "but 
it  was  only  to  make  a  silent  bow  when  called  upon  '  to 
move ; '  — he  sat  patiently  in  chambers,  bnt  no  knock 
came  to  the  door,  except  that  of  a  dun,  or  of  a  com- 
panion as  briefiesa  and  more  volatile." 

Year  out  and  year  In  he.  rode  the  Circuit  where  his 
Dither  bad  once  been  fomous,  without  receiving  fees 
enough  to  pay  the  toll  at  the  turnpike  gatea.  At  last, 
thoroughly  disheartened,  he  resolved  to  quit  the  bar 
and  to  seek  some  other  and  more  remunerative  busi- 
ness, Thla  coming  to  the  knowledge  of  Henley,  after- 
ward  Lord  Northington,  the  latter  urged  him  to  try 
oue  more  circuit.  At  the  first  aaslae  town  on  the 
next  circuit,  Henley  managed  to  get  his  young 
friend  retained  as  his  Junior  in  a  case  of  some  Import- 
ance. When  the  case  was  called  on,  Henley  pretended 
to  have  a  severe  attack  of  gout,  and  left  the  court. 
The  lead  was  suddenly  cast  upon  Camden,  who  man- 
i^ed  the  case  with  great  ability.  Mid  won.  The  fuue 
thus  achieved  preceded  him,  and  during  the  Circuit 
and  his  whole  after  Itte  he  prospered. 

Dunning  was  a  briefless  ttarrister  for  several  years 
after  his  call  to  the  bar.  Mr.  Pdwhele,  the  historian 
of  Devonshire,  says  of  him:  "He  traveled  the  Western 
Ciroult,  but  had  not  a  single  brief,  and  had  Lavater 
been  at  Exeter  In  the  year  1769  he  must  have  sent 
Counsellor  Dunning  to  the  hospital  of  idiots.  Mot  a 
feature  marked  blm  for  the  son  of  wisdom."  An  op- 
portune fit  of  the  gout,  which  disabled  one  of  the 
leaders  of  the  circuit,  opened  the  way  for  hjm.  Dnn- 
ningtook  his  brief  and  made  the  most  of  the  oppor- 
tunity. Soon  after  WUkes,  whose  aeqnaintanoe  he 
had  made  at  Nando's,  got  Um  a  brief  In  a  celebrated 
OBss  involving  the  legality  of  general  warrants.  His 
ai^ument  in  the  case  was  a  masterly  ellbrt,  and  lifted 
him  Into  a  very  lucrative  practice. 

Lord  Mansfield  is  said  to  have  owed  his  success  to 
tbe  same  fbrtnnate  dronmstanos  that  has  opened  tlte 
way  to  BO  many  otheis — the  Illness  of  a  leader.  The 
story  goes,  that,  after  years  of  "  no  business  "  he  was 
retained  as  Junior  In  Uie  case  of  Cibb«r  v.  ISoper,  and 
tliat  Sergeant  Eyre,  his  leader,  lieing  aelEed  wlt^  a  fit, 
the  conduct  of  the  defense  devolved  upon  Hanafleld, 
who  made  such  an  excellent  speech  that  clients  rushed 
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to  him  in  cTowda.  It  Is  related  tliAtSaroli,Utefiu)ioaB 
Ducbwa  of  Marlborough,  having  heard  of  the  suooesa 
of  the  young  lawyer,  sent  him  a  retailing  fee  of  a 
thonsand  guineas.  Mansfield  returned  nine  hundred 
and  ninety-five,  with  Cheremarlctliat  "a  retaining  fee 
was  never  more  nor  less  than  five  guineas."  Sb« 
proved,  however,  notwithstanding  her  munlflcenoe,  a 
latfaer  tronble«ome  client,  — frequently  making  her 
^jpearance  at  hie  cbambera  after  midnight.  On  one 
occasion  daring  liia  absence  she  called,  and  bis  olerk, 
givinganaooountof  her  visit  uezt  morning,  said:  "I 
oonld  not  make  oat,  sir,  who  she  was,  for  slie  would 
not  toll  me  her  name,  but  she  swore  ao  dreadfully  that 
she  must  have  been  a  lady  of  quality." 

Lord  Hardwlclc  was  more  fortnnato  in  his  beginning 
than  most  lawyers  have  been.  His  father  was  a  small 
attorney  at  Dover,  and  placed  his  son  under  the  tuition 
of  Mr.  Salkeid,  a  very  eminent  London  attorney,  who 
very  soon  formed  a  strong  attachment  for  his  prot^e, 
and  Bucoeeded  in  placing  ttlm  In  the  highway  to  suc- 
cess, Xiord  Cliief  Justioe  Parker,  afterward  Lord 
HaocleBfietd,  went  to  Mr.  Balkeld  sometime  after 
Hardwick  had  become  his  pupil,  and  inqalrad  If  he 
could  toll  him  "of  a  decent  and  Intelligent  person 
who  might  serve  a  sort  of  a  law  tutor  to  his  sons." 
Hie  attorney  at  once  recommended  his  clerk  Hard- 
wick, who  was  at  once  engaged,  and  managed  by  bis 
manner  and  ability  to  secure  the  warmest  attachment 
of  the  Chief  Justice.  He  began  his  practice  in  the 
Court  of  King's  Bendi,  over  which  hia  patron  pre- 
sided, and  the  marked  bvoritlam  which  the  Chief 
Justice  exhibited  fbrhimbrougbthlma  large  amount 
of  badness.  He  was  only  twenty -nine  years  of  ago 
when  his  patron  succeeded  in  secnrlng  his  appoint- 
ment as  Solldtor-GlenenQ. 

The  rise  of  Sir  Samuel  Shepherd— who,  by  turns, 
declined  the  Chief  JnsUceehip  of  the  Queen's  Bench 
and  of  the  Common  Pleas — is  thus  described  by  his 

"  For  the  flnt  two  or  three  years  his  adTanoemeiit  was 
slow,  but  cmdnal ;  It  wsa  not  long,  however,  before  good 
fbrtane,  or  nnderlattng  attention,  brought  him  into 
gn«t«t  nottoe. 

"  Two  of  his  eaflUst  arguments  ol  an;  Importaoee,  for 
whloh  he  had  made  ooplons  Qot«,  were  Mlled  on  suooes- 
tivelr  upon  the  same  day.  In  ttte  flrst  be  was  mnoh  can- 
barrasaad ;  at  the  conunenoenient  of  the  second,  he  Ibr- 
tonately  dropped  bis  papers,  which  become  displaced  and 
neeless ;  tbla  obliged  talm  to  trust  to  bis  memor?,  which 
did  not  lUl  him  for  the  cases  prevloasly  coUect«d ;  his  eye 
was  thus  nnshaekaled  from  that  oonstant  reforenoe  to 
notes,  so  often  Injarloos  to  the  eSbct  ol  a  good  argument ; 
and  being  thrown  upon  his  own  lesonroes,  his  manner, 
naturally  excellent,  became  more  &ee  and  Impressive,  and 
be  received  »  great  compliment  from  Lord  Manslleld  at 
the  oonolnslon  of  the  argament.  The  court,  too,  sus- 
pended the  Judgment  they  were  about  to  pronounce 
•calmt  him,  and  which  they  afterward  pronoQueed  upon 
Anther  deliberation.  From  this  time  he  came  Into  foil 
practice,  as  appean  by  Ihe  Oequent  raoorrenae  of  his 
name  In  the  reports  of  that  period." 

BomUly'a  aooonnt  of  his  own  early  life  ocmtaina 
soma  naefdl  hints.  After  describing  the  mode  of  Ulb 
at  Cirooit  be  says : 

**  This  sort  of  amusement,  however,  was  fbr  a  consider- 
able time  theonly  profit  thai  I  derived  ftom  the  Clroalt. 
Ifany  ol  the  bairlstars  npon  it  had  Mends  and  connm- 
tlous  In  some  of  theconntlea  through  which  we  passed, 
whloh  served  aa  an  introduction  of  them  to  baslnew;  but 


for  myself,  I  was  without  oonnectlona  everywhere,  and  at 
the  end  of  my  sixth  or  seventh  olrcoll  I  bad  made  no  pro- 
gress. I  had  been,  It  Is  true.  In  a  fSw  cases ;  but  all  the 
brleb  I  bad  bed  wne  delivered  to  me  by  London  attor- 
neys, who  had  seen  my  Am»  In  London,  and  who  happened 
to  be  sljangerB  to  the  Juniors  on  the  circuit.  They  aflbtded 
me  no  opportunity  of  displaying  any  talents  if  I  bad 
possessed  tbem,  and  they  led  to  nothing.  I  mlgbt  have 
cooUnned  thus  a  mere  spectSitor  of  the  bnslneu  done  by 
others,  qnlte  to  the  end  of  the  sixteen  yean  which  elapsed 
before  I  gave  up  every  part  of  the  circuit.  If  I  had  not  re- 
solved, tbongb  It  wss  very  Inconvenient  to  me  on  account 
of  the  buslQess  which  I  began  to  get  In  London,  to  attend 
the  quarter  sessions  of  some  midland  coonly.  There  Is. 
lDde«l,  a  course  by  which  an  nnoonnecled  man  may  be 
pretty  sure  to  gain  bosiness,  and  which  Is  not  unfte- 
loently  pracUoed.  It  Is  to  gain  an  acquaintance  with  Ute  ' 
attorneys  at  the  dltrsrent  astlie  towns,  to  show  tbem 
great  civility,  to  pay  tbem  great  coort,  and  to  oltfect  before 
them  a  display  of  wit,  knowledge  and  parts.  But  he  who 
disdains  such  unworthy  means  may.  If  he  do  not  attend 
tbe  qoarterseaalona,  pass  hlswhole  Ulbln  traveling  round 
the  circuit,  and  In  dally  attendances  In  eonrt,  without 
obtaining  a  single  brlet  When  a  man  flrst  mokei  his 
appearanoa  In  court,  no  attorney  Is  dlspoeed  to  try  tbe 
experiment  whether  he  has  any  talents;  and  wbcns  man's 
boa  has  become  familiar  bf  bis  taavlog  been  long  a  silent 
spectator  of  the  business  done  by  others,  bis  not  being 
employed  Is  supposed  to  proceed  from  hia  Incapacity,  and 
is  alone  considered  as  sulllclent  evidence  that  he  must 
have  been  tried  and  rejected." 

It  is  rather  curlona  to  note  by  what  singular  acci- 
dents and  disappointmenla  men  have  been  forced  Into 
greatness.  Lord  Tenterden'a  early  history  Is  an  Illus- 
tration. InlTTS  therewasavacantpUcein  theCathe- 
dnJ  choir  at  Canterbury.  Two  boys  of  fourteen  or 
fifteen  years  of  age  were  rivals  for  tbe  poaitlon.  One 
was  Charles  Abbott,  son  of  a  Cantorbnry  barber.  The 
parenta  and  friends  of  either  lad  wore  eager  fur  the 
appointment,  for  It  was  deemed  an  excellent  situation. 
In  time  the  lucky  candidate  would  get  a  salary  of  £70. 
The  trial  came  and  Charley  Abbott  wan  reeded.  He 
went  home  nearly  broken-hearted.  After  a  little  he 
returned  to  school,  and  in  time  became  Lord  Chief 
Justice  of  the  King's  Bench  and  a  peer  of  tbe  realm. 
Years  after.  In  company  with  Mr.  Justice  Richardson, 
he  attended  service  at  Canterbury  Cathedral.  At  tbe 
oloee  of  tbe  service,  be  said  to  his  tHend :  '*  Do  you 
see  that  old  man  there  among  the  choristers?  That  is 
tbe  only  man  I  ever  envied;  when  at  school  In  tliis 
town  we  were  candidates  together  fbr  a  cihoiister'B 
place;  he  obtained  it;  and  if  I  bad  bad  my  wish,  be 
might  have  been  accompanying  yon  as  Chief  Justice 
and  pointing  me  out  as  his  old  school-fellow,  the 
tinging  man." 

Lord  Iioughborough  commenced  practice  at  the 
Soot«h  Bar,  Having  got  Into  an  altercation  with  the 
Lord  President,  which  was  likely  to  prove  serious  to 
him,  he  left  Scotland  and  Joined  the  English  Bar. 
Every  one  prophesied  tils  rain ;  but  happily  tbe  Intd- 
dent  turned  out  the  making  of  him. 

Romilly  aald  that  what  principally  influenced  his 
decision  to  come  to  Uie  bar  was,  that  he  might  leave 
liis  small  fortune  with  his  ftttrer  Instead  of  buying  a 
sworn  clerk's  seat  with  it.  "  At  a  later  period  of  my 
life,  after  a  success  at  tbe  bar  which  my  wildest  and 
most  sanguine  dreams  bad  never  pointed  tii  me — ^ 
when  I  was  giUntng  an  Income  of  £8,000  or  £S,000  a  ^ 
year  —  I  have  often  lefleoted  bow  all  (bat  prosperity 
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hod  arisen  out  of  the  pecuniary  diffloulUM  and  oon- 
fined  oircuniataiioee  of  017  bther."  How  true  it  is 
that— 

"  niera'B  1^  dlvlnltr  Uutt  ahapca  our  anilB. 
Iti>ucli-bew  them  09  we  m^." 


JUDICIAL  LBG18LA.TI0N. 

n. 

HaTlng,  In  a  previona  article,  Uliurtzated,  by  the 
moat  atrtking  exain]deB  drawn  from  Uie  hl«toiy  of 
Eof^lah  and  Amerlmn  Jurlaprudsnce,  the  power 
which  the  courts  hare  claimed  and  exerdsed  to  create 
and  abrogate  law,  we  now  propose  to  Inquire  Into  the 
•ontce  of  thla  power  and  Its  legitimaoy. 

Flrat,  M  to  ila  aonrce:  All  government,  whetiier 
boman  or  dlTlnet  deqtoUc  or  demooraUo,  exerdaed 
"by  Idng  or  people,  implies,  primarily,  the  eziatenoe 
of  only  two  foroea  or  powers,  (1)  to  legialalo  or  make 
tho  laws,  (2)  tti  exeente  or  enforce  them. 

This  dlrlalcai,  almple  and  correct  in  theory,  Is  fbond 
incorrect  in  piactioe,  lh>m  the  infirmity  of  human 
natnre.  It  implies  perteal  leglalatlon.  It  Implies  a 
^stem  of  written  laws,  oapsble  of  embracii^  every 
oomplicatloii  aOtatlng  the  ri^ta  of  person  or  of  prop- 
erty. It  must  anticipate  every  need  in  ttie  ever 
advancing  tide  of  human  progress,  and  must  provide 
fE>r  every  advancement  in  the  reflnementa  of  property. 

This  iM  a  field  that  no  merely  human  l^iaiation 
oould  occupy.  Such  l^fialatlon  could  only  emanate 
from  that  "  Power  to  whom  the  present,  the  past  and 
the  futnre  are  alike  known." 

Human  legislation  then,  bring  Imperfect  and  incap- 
able of  providing,  except  in  a  geoMal  and  imperfect 
manner,  for  the  wants  of  tdvUiaed  life,  a  vast  field  of 
U^ialallou  is  left  noooonpled.  And  the  inquirr  arises, 
to  which  of  ttieee  two  great  powen  of  government 
belongs  the  right  to  provide,  on  the  moment,  as  it 
were,  for  thoae  caaea  that  no  rule  or  known  law  la 
adapted  to  meet  T 

The  hlatory  of  till  tree  govemmenia— all  those  in 
whloh  the  le^alative  and  executive  departmenta  are 
separate— afaowB,  tiiat  that  power  haa  ever  been  claimed 
and  exendaed  by  the  exeontive  branch.  Under  the 
oonstitnUon  of  the  Roman  republic,  the  senate,  in 
theory,  made  the  lows  and  the  oonsnl  executed  them. 
He  also  exercised  the  tiauaoendent  power  of  eonatrn- 
Ing  the  la  ws  enacted  by  the  senate,  and  of  formulating 
rulea  for  those  cases  fbr  which  the  Ic^siature  had 
fUled  to  provide.  But  In  the  contest  that  took  place 
between  thaplebtt  and  patricians,  reapecting  the  rigbt 
to  hold  the  ofBce  of  oonsnl,  which  was  terminated 
about  the  year  of  Borne  384  by  the  election  of  a  ple- 
btan  to  that  office,  the  patridans,  more  skilled  In  the 
adenoe  of  government,  and  knowing  the  weight  in  the 
State  of  the  highest  Judicial  power,  stipulated,  as  a 
eondition  for  their  consent  to  ituch  election,  that  the 
Jndlcial  power  shonld  be  separated  tiom  tin  eonsnlar 
office,  and  that  a  pretor  should  be  appointed  who 
ahoold  always  be  a  patrician. 

So  alao,  under  the  English  ConeUtntlon,  in  the  earlier 
periods  of  its  history,  the  king  was  the  highest  Judidal 
officer.  He  sat  in  theaufarqri<,  and  dispensed  Jnatioe 
In  person.  But  the  Increaalng  carea  of  state  fli 
oompeUed  him  to  delegate  thla  power  to  others,  from 


whtcb  in  process  of  time  came  the  present  organiza- 
tion of  thdr  courts,  though  JuaUce  la  atill  dlapenaedin 
the  king's  name  in  nllthecourtsof  that  kingdom;  and 
Sir  Wm.  Blachstone  Inforras  us  that  the  king  is  still 
supposed  to  be  present  in  person  at  the  sittings  <rf  the 
King's  Bench. 

The  kin^  Is  also  termed  the  "  tbnntain  of  Justice," 
and  the  "  oonrts  are  "  regarded  as  "  emanations  from 
the  royal  prerogative."  Prom  these  oonrta  our 
own  are  largely  copied,  and  the  same  powar  ex- 
endsed  by  Uie  king  In  the  aulia  rtgia  has  deaoended 
to  and  ia  exercised  by  onr  own  courts. 

Bat  it  was  not  nutu  l<Hig  after  the  English  oonrta 
tkad  assunfied  to  oonstme,  and,  even,  by  the  ^d  of  fle- 
tions,  to  abrogate,  the  euaotments  of  parliament,  that 
the  king  would  concede  to  the  couris  the  rigbt  to 
decide  any  thing  pertaining  to  his  profit  or  power 
without  oonsnlting  iilm ;  and  the  memorable  contest 
between  King  Jamea  I  and  hla  Judges,  which  resulted 
in  the  dqmaltion  of  Lord  <3ilef  Justice  Cokb  Uom  his 
office,  arose  fh»m  the  refUaal  of  that  sturdy  judge  to 
concede  to  the  king  the  right  of  being  personally  con- 
sulted In  the  dedskm  of  matters  oonoerning  his  pr»- 
rogntlves. 

Theee  llluatrattons  suffloiently  show  that  the  power 
to  oonstme  laws  already  made,  and  to  create  others, 
where  the  legislature  have  not  acted,  aa  the  exigendea 
of  sodety  require,  has  ever  been  claimed  and  exorcised 
by  the  executive  department.  Though  In  tlieory,  aa 
we  have  before  stated,  Hie  right  to  occupy  every  field 
in  l^iBlation-~to  create  every  mle  that  pertains  to 
person  and  property— belongs  to  the  l^lslaiure— yet  a 
moment's  reflection  will  show  us  that  the  exercise  of 
this  power  by  the  executive  was,  nnder  the  aimpls 
division  of  legislative  and  executive,  necessary. 

It  is  by  this  branch  that  the  defect  in  the  law  is  first 
ascertained,  and  the  delay  and  expense  attendant  upon 
the  legislature  coming  from  all  parts  of  the  country, 
to  say  nothing  of  their  lack  of  the  reqalsite  knowledge 
and  training,  to  dedare  the  proper  mle  of  law  in  all 
cases  that  might  arise  when  assembled,  render  their 
action  practically  impoesible  In  such  esses,  even  if  it 
were  claimed  by  them. 

The  origin,  then,  of  this  power  of  legialallon  by  the 
courts  arises,  let,  from  the  inherent  imperfection  of 
human  legislation,  Its  inability  to  provide  a  priori 
for  the  needs  of  a  progressive  dviliiation,  which 
requires  another  power  with  better  training  and  mor« 
knowledge  to  supplement  and  perfbct  their  work ;  or, 
2d,  from  express  delegation  from  the  executive  branch 
which  formerly  exerdsed  thoae  powera.  The  le^ti- 
maey  of  the  exercdse  of  Ihia  power  has  neoeasarlly 
been  somewhat  embraced  in  the  inquiry  into  ita 
source.  But  there  are  several  other  modes  by  whldi 
Its  Intimacy  may  be  more  Ailly  tested  ; 

1.  By  Its  adaptation,  as  at  present  exerdaed,  to  pro- 
duce the  beat  results ;— but  of  this  we  shall  treat  more 
folly  in  a  sufaoequent  chapter  on  the  advantages  of  lis 
exerdae  by  the  oonrta: 

2.  By  ite  being  a  legitimate  representative  of  the 
powera  exerdsed  by  the  Roman  pretors  In  the  beat 
days  of  the  republic,  and  of  the  power  expressly  dele- 
gated by  the  P"BHai'  kings: 

Or,  ad,  fMm  necessity,  sinoe  sodety  oould  not  ba 
reetraiaed  and  governed,  unless  there  were  some 
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power  to  wbi(di  ready  mppeal  might  be  made  to  redrees 
wrong  snd  protect  the  rigbts  of  peiBon  and  property'. 
In  tho  Kbeence  of  written  Uw. 

All  goveminentB  of  law  rest  on  an  implied  sodal 
compact,  by  which  the  indif  ido^  snrreaders  a  por- 
tion of  his  rl^ta  for  the  salteof  tliat  protecUou  whidi 
governments  give. 

This  eodal  compact  Implies,  as  a  AmdomeDtal  prin- 
ciple, that,  in  ooQBideratinn  of  each  individual  ^ring 
up  a  portion  of  Ms  natoral  rights,  the  remainder 
Bhonld  be  more  secure.  And  how  could  this  be 
effected  were  tbera  not  always  present  this  reserve 
power— this  powor  of  instant  legislation — the  power 
of  fnmlHliIng  a  remedy  for  every  wrong  as  rajddly  as 
It  might  be  developed  r  Otherwise,  fiUllng  to  obtain 
the  stipulated  eeourity,  disorders  would  arise,  sad  the 
bonds  of  society  would  be  loosed,  and  individuals 
would  become  the  self-oonstltuted  ezeoutlTes  of  the 
land ;  for  "justloe  delayed  is  rank  ii^nstlce." 

We  shall  reserve  an  examination  Into  the  various 
modes  by  which  onr  laws  are  created  end  abrogated 
by  the  courts,  as  well  as  the  advantages  of  the  exercise 
of  this  power  by  them,  till  another  article. 


THE  BREACH  OP  PRIVILEGE  CASES. 

On  the  21st  day  of  January  last,  a  subpcena  was 
issued  under  the  authority  of  the  ooort,  requiring  one 
Henry  Hay  t«  ^pear  and  testify  In  a  certain  criminal 
proceeding  pending  before  the  Grand  Jury  of  the 
Saratoga  Oyer  and  Terminer.  The  subpcana  wan 
served  on  Mr.  Ray,  at  the  city  of  AHuny,  who  declined 
to  obey  Us  mandates,  and  pleaded  in  excuse  his  privi- 
lege as  a  member  of  the  Assembly  of  the  State  of  Mew 
York.  The  district  attorney  of  that  county  thereupon 
applied  to  the  court  presided  over  by  Mr.  Justice 
Potter,  and  procured  an  attachment  against  Mr.  Ray 
for  such  disobedience.  Upon  this  attachment  Mr.  Rny 
was  arrested,  taken  before  the  Grand  Jury,  and 
required  to  teetify  In  such  proceedings. 

The  arrest  of  Mr.  Ray  at  once  created  a  commotion 
in  the  Assembly,  of  which  he  was  a  member,  as  it  was 
chimed  Id  be  a  flagrant  violation  of  the  privil^e  of 
that  t>ody.  A  committee  was  thereupon  appointed  to 
Investigate  the  matter  of  the  arrest,  which  committee 
has  recently  made  Its  report. 

As  the  proceeding  is  somewhat  novel  in  oliaracter, 
and  the  question  involved  one  of  great  Importance,  we 
feeljustifled  in  giving  place  to  the  following  lengthy 
extract  from  the  committee's  report,  in  which  is  em- 
braced a  review  of  the  authorities  on  the  question  of 
legislative  privilege. 

After  setting  forth  the  fiiots  of  the  arrest,  and  of  the 
examination  of  Mr.  Justice  Potter  and  others,  relative 
thereto,  the  committee  proceed  as  follows : 

"  The  question  therefore  arises,  and  the  only  ques- 
tion which  your  committee  is  called  upon  to  consider 
i],  whether  or  not  Mr.  Bay  was  exempt  from  arrmt 
under  Uie  process  Issued  in  this  case. 

■'  The  privilege  of  legislative  bodies  is  as  old  as  the 
eommon  law,  ftam  which  we  have  gathered  our 
lllMirtiea,  and  by  which  the  rights  of  the  people  lutve 
been  and  are  to  be  protected.  It  Is  older  than  Magna 
Charta,  older  thE^l  the  writ  of  habeas  corpus,  older 


tlian  the  courts  either  of  law  or  equi^,  and  from  the 
parliament  of  a  nation  and  legislatures  of  the  States 
have  come  those  laws  and  rules  of  practice  which  are 
calculated  to  secure  to  the  citizen  all  the  benefits  and 
privileges  conferred  by  the  government  under  which 
ho  may  live.  Your  committee,  in  the  examination 
of  the  qnestion,  have  found  that,  la  this  country,  the 
violations  of  parliamentary  privilege,  either  of  mem- 
bers of  Congress  or  of  members  of  State  Legislatures, 
have  been  rare.  In  the  earlier  history  of  the  British 
Parliament,  when  the  House  of  Commons,  fbr  long 
years,  struggled  against  the  prerogative  of  the  crown, 
against  the  overbearing  aristocracy  of  the  lords,  and 
against  the  assumption  of  power  on  the  part  of  the 
courts,  which  ware  for  centuries  the  mere  servants 
and  tools  of  tlie  orown,  we  find  many  instances  where 
the  Commons  secured  and  malnl^ued  the  privileges 
of  members  of  that  body. 

"  In  the  case  of  Shirley  v.  Pagg,  as  fkr  back  as  1676, 
Mr.  Fa^,  a  member  of  the  House  of  Commons,  was 
summoned  on  an  appeal.  Issuing  tronx  the  Court  of 
Chancery,  to  appear  before  the  bar  of  the  House  of 
Lords  and  plead  to  an  appeaL  The  House  of  Com- 
mons held  this  to  be  an  unquestioned  violation  of  Ita 
privil^te,  and  passed  on  the  18th  of  M^,  1875,  the  fol- 
lowing resolution ; 

"  '  Betolved,  That  It  is  the  undoubted  right  of  this 
House  that  none  of  their  members  be  summoned  to 
attend  the  House  of  Lords  during  the  session  or  privi- 
leges of  the  Parliament.'  (3  Orty,  170). 

"  On  the  20th  of  May,  1676,  Sir  Thomas  Leigh,  froma 
committee  appointed  by  the  House  of  Conunons,  gave 
the  following,  among  other  reasons,  why  a  member 
ofthe  Commons  was  not  oompelled  lo  appear  before 
the  bar  of  the  House  of  Lords,  and  this,  it  will  be 
borne  in  mind,  was  when  the  House  of  Lords  was 
sitting  as  a  Court  of  Appeals  of  the  British  realm, 
'  The  privilege  of  a  member  is  the  privilege  of  the 
House,  and  is  a  restraint  to  the  proceeding  of  interior 
oonrta,  but  not  to  the  House  Itself  j'  thus  Implying 
that  the  House  whose  privilege  has  been  violated  is 
the  only  body  possessing  the  right  to  pass  upon  the 
question  whether  snch  privilege  has  or  has  not  been 
violated.  (2  Orey.  399.)  Itlalalddownasa  prlndpU 
in  parliamentary  law.  In  En^and,  that  the  privilege 
of  Parliament  extends  to  all  casts  except  three, 
treason,  felony  and  breach  of  the  peace.  (4  ItuL,  26 ; 
Lex.  Farl.,  881.) 

"  Sir  William  Blackstone  lays  down  the  following  as 
the  privileges  of  Parliament:  '  Ist.  They  are  at  aU 
times  exempted  fh>m  qnestion  elsewhere  for  anything 
said  In  their  own  House  during  the  time  of  privilege. 
2d.  Neither  a  member  himself,  his  wife  or  servanla, 
for  any  matter  of  their  own,  may  be  arrested  on  mesne 
process,  In  any  oivU  suit,  3d,  Nor  be  detuned  under 
execution,  though  levied  before  the  time  of  privilege. 
4th.  Nor  impleaded,  dted  or  aubpcenatd  in  any  court. 
Stlu  Nor  summoned  as  a  witness  or  juror.  6th.  Nor 
may  their  lands  or  goods  be  distrained.  7th.  Nor 
their  persons  assaulted  or  cliaracter  trsduoefl.'  (1 
Blaekttone,  1S3-4.) 

"  Mr.  Thomas  Jefforson,  in  his  note  upon  this  quota- 
tion of  Blackstone,  says :  'The  Constitution  of  the 
TTnited  States  baa  only  privil^ed  Senators  and  Repre- 
sentatives themselves  (h)m  the  single  act  of  arrest  in 
aU  cases  exoept  treason,  folony  and  breach  of  the 
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peace,  during  Uwlr  Rttendmice  at  the  session  of  tbeir 
rMpecUve  Hoomb,  and  tn  going  to  and  returning  fhini 
Um  sBms,  and  from  being  questioned  In  any  other 
place  for  any  speeoh  or  debate  in  either  House.' 

" '  Undar  the  general  aatbority  to  make  all  laws 
necnwiarr  and  proper  for  carrying  Into  execntioQ  the 
powers  given  them,  they  may  provide  by  law  the 
details  which  may  be  tieeeBBary  for  giving  full  etTeot 
to  the  a^Jc^ment  of  this  privilege.'  He  go«a  on  and 
•ays  Airther :  '  The  aot  of  arrest  is  void,  ab  initio.  (2 
Strata,  669.)  The  member  arrraited  may  be  dis- 
charged on  motion.  The  arrest,  being  nnlawfnl,  is  a 
trespass  for  which  the  officer  and  others  conoemed 
are  liable  to  action  or  indictment  In  the  ordinary 
courts  of  JosUoe,  as  in  other  cases  of  unauthorixed 
arrest.  The  oonrt  before  which  the  process  Is  return, 
able,  is  bound  to  act  as  In  other  eoaca  of  nnauttaorUed 
proceeding,  and  liable  also,  as  in  other  similar  coses, 
to  have  ila  proceedings  stayed  or  oorreoted.'  He  says 
farther:  'This  privilege  from  orreat,  privileges  of 
ooorse  agatitst  all  process,  the  disobedience  to  which 
la  punishable  by  an  att&ehment  of  the  person  {the  very 
ease  in  point),  as  a  eubpcena  ad  retpondeTtdta 
tett^Uantbtn*  or  a  eammone  on  a  Jniy;  and  with 
reason,  because  a  member  baa  superior  duties  to  per- 
form In  another  place.'  Ha  goes  on  to  say :  '  When 
a  RepreoentoUve  is  withdrawn  f^m  his  seat  by  snm- 
naona,  the  people  whom  he  represents,  lose  their  voice 
in  the  debate  and  vote,  aa  they  do  In  tils  voluntary 
abaenoe.  When  a  Senator  is  withdrawn  by  sum  mons, 
his  Slate  loses  half  its  voice  In  debate  and  vote,  as  it 
does  In  bis  voluntary  absence^  The  enormous  dis- 
parity of  evil  admits  of  no  oompariaon.' 

"  In  December,  1796,  the  House  of  Sepreaentotlves 
of  the  United  States,  committed  two  persons  of  the 
names  of  RandaU  and  W))itDey,  for  attempting  to 
oorrapt  the  integrity  of  certain  members,  which  they 
considered  aa  a  contempt  and  breach  of  tbe  privilege 
of  the  House ;  and  the  ituM  being  proved,  Whitney 
was  detained  in  oonaoement  a  fortnight  and  Randall 
three  weeks,  and  was  repiimaDded  by  the  Hpeaker. 
The  editor  of  the  Aurora,  of  Philadelphia,  William 
Doane,  was,  Ibr  de&malory  articles,  declared  to  be 
gnil^  of  breach  of  the  privilege  of  tbe  Senate. 

"  In  the  debate  In  the  Duane  case,  Mr.  Senator  Flnck- 
n^,  who  opposed  the  proceedings,  after  oiUng  the 
privileges  of  Congress,  says  that  each  Hoose  has 
power  to  enibrce  oomplete  order  and  decorum  within 
tbeir  own  chamlwr ;  to  clear  the  galleries  If  an  audi- 
ence Is  onmly,  and  to  punish  tbeir  own  members; 
to  take  oare  that  no  arrests  except  for  treason,  felony 
or  breach  of  the  peaoe,  shall  keep  their  members  Irova 
th^  duty.  There  can  be  no  doubt  but  that  the  legis- 
lature of  the  State  of  New  York  has  as  extensive  If 
not  more  extensive  privileges  than  tbe  Congress  of 
tbe  United  States.  It  is  the  suoceesor  of  the  colonial 
Legislature  which  derived  Its  privileges  from  tlie 
parliamentary  law  of  England,  and  ia  not  restricted 
Id  Its  privileges  by  the  Constitution  of  the  State. 
Mr,  Plnckney,  In  tbe  speech  quoted  above,  seemed 
to  Intimate  that  tbe  piirilc^iee  of  State  Legisla- 
tores  were  more  In  their  discretion  than  those  of 
Congress. 

"  The  Constitution  of  this  Slate  of  IT77,  declares  that 
the  Assembly  should  ei^oy  the  same  privileges  and 


do  business  in  like  manner  as  tbe  Assembly  of  the 
colony  of  New  York  of  right  formerly  did. 

"  It  is  admitted  that  tbe  Parliament  of  England,  and 
tbe  courts  of  law,  have  oognluinoe  of  contempt,  and 
are  authorised  to  punish  tbr  such  contempts.  It  is 
also  admitted  that  tbe  State  L^islaturee  have  equal 
authority,  because  their  powers  are  plenary;  they 
represent  their  oonstitutenta  completely,  and  possess 
all  their  powers,  except  such  as  tbeir  constitDtioos 
have  expressly  denied  tbem ;  that  Congress  bas  no 
natural  or  necessary  power,  nor  any  powers,  but 
audi  as  are  given  to  it  by  the  Constitution.  There- 
fore, the  CoostitaUoQ  expressly  and  directly  exempts 
member*  of  Congress  ttom  personal  arrest,  and, 
therefore,  with  Congress  no  farther  law  Is  neoeasary, 
tbe  Constitution  itself  being  the  law ;  still  tinder  the 
provision  of  tbe  Constitution,  whlidi  confers  upon 
Congress  the  right  to  make  all  laws  necessary  and 
proper  for  carrying  into  execution  the  powers  vested 
by  tbe  Constitution  in  tbem.  It  would  be  within  their 
power  to  establish  any  regulation  of  law  in  r^ord  to 
the  breach  of  their  privilege,  which  they  might  de- 
sire. It  is  laid  down  by  parliamentary  writera  that, 
*  even  in  cases  of  treason,  felony  and  brenoh  of  tbe 
peaoe,  to  which  privil^e  does  not  extend,  as  to  sub- 
stance, yet  in  Parliament  a  member  is  privileged  as 
tc  the  mode  of  proceeding.  The  case  is  first  to  be 
laid  before  tbe  House,  that  it  may  Judge  of  the  laot 
and  of  the  grounds  of  tbe  aocusaUon,  and  bow  far 
forth  the  manner  of  tbe  trial  may  oonoem  their  privi- 
lege. Olberwise  it  would  be  in  the  power  of  other 
branches  of  the  government,  and  even  of  every 
private  penoB,  under  a  pretence  of  acharge  of  treason, 
folony  and  breach  of  the  peace,  to  take  any  man  f^m 
his  service  in  the  House,  and  so  as  many,  one  after 
another,  as  would  make  tbe  House  what  he  desired  it 
should  be.' 

"  lite  rule  In  tblscountryhasnot  been  carried  totbls 
extent,  but  tbe  ruling  ia  well  established  that,  where 
any  body  desires  tbe  appearance  of  a  member  of  the 
Legislature,  or  of  Congress,  as  a  witness,  or  in  any 
other  manner,  first  tlie  permission  of  the  House  of 
which  he  is  a  member  is  asked,  and  then  the  question 
Is  t>efore  the  House,  whether  they  will  or  will  not 
grant  permisalon  to  tbe  menftter  to  attend  befbre  any 
court  or  other  House  of  Pariiament.  The  Senate  of 
the  State  of  New  York  has  no  right  to  summon  within 
its  presence,  or  before  any  committee  of  that  body, 
any  member  of  the  Assembly,  without  first.  In  due 
and  oourteouB  form,  aaking  permission  of  the  Assem- 
bly that  such  member  may  be  summoned.  If  then, 
the  Senate  of  the  State  has  no  such  power,  can  it,  In 
reason  be  contended,  that  a  court,  an  Inferior  body, 
and,  to  a  great  extent,  under  the  direction  and  con- 
trol of  the  L^^lature,  shall  have  the  power  to  sub- 
pcena,  at  Its  will,  a  member  of  either  House  of  the 
Legislature  and  take  him  f^m  his  duties  as  a  repre- 
sentative of  the  peopIeT  Your  committee  are  of  the 
opinion  that  no  such  doctrine  can  be  maintained  upon 
any  well  settled  and  grounded  prindples  of  parlia- 
mentary law,  as  applicable  eiQiei  to  the  Parliament 
of  England,  or  to  any  legislative  bodies  In  tbls  coun- 
try, and  your  committee  can  readily  see  the  great 
danger  to  which  such  assumpUon  of  power  on  the 
part  of  tbe  courts  would  inevitably  lead. 
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"  Toar  committee  hsre  «xainliied,  with  great  core, 
tbe  f  Dstaueee  of  bresohee  of  privilege  of  the  Congrew 
«f  the  United  StateB,'tlM  flrrt  pftrUamenlary  body  in 
thlB  ooontiy,  and  they  find  bat  ftw  inatanoeB  wh«ro 
the  priril^ea  of  elUier  Honse  of  OongMM  twTe  been 
violated.  On  the  22d  of  June,  1SZ2,  It  Heou  that  an 
aasiBtout  doorkeeper  of  tbe  Senateof  the  United  States 
had  been  Bobptmaed  to  appear  before  m  oonunlttee  of 
the  Hoose  of  B«preaeutatlTe8,  when  Hr.  Senator 
Bolmee,  ttom  the  State  of  Maine,  offered  a  reaolntlon 
that  iald  aaaLstant  doorkeeper  be  permitted  to  attend 
as  auch  witness.  Dniing  the  debate  on  the  reeolnHon, 
Mr.  Foote,  a  Senator  from  Connectlont,  nsed  the  fol- 
lowing langnage :  "  That  aa  the  officers  of  the  Senate 
were  not  Buljeot  to  be  taken  &om  their  dntlee  by  the 
proMMof  any  oonit,  bo  neither  ooold  a  doorkeeper, 
by  any  procem  from  the  other  Hotue,  be  taken  from 
bis  dntlea,"  It  was  oonoeded  that  the  doorkeeper 
was  only  required  to  attend  before  the  oommlttee 
dmli^Uiereeeeaof  the  Senate,  and  therefore  the  dia- 
onsalon  oeaaed.  This  et«t«aient  by  Senator  Foote 
aeema  to  ahow  tbe  fiKi  to  be,  that  np  to  that  time, 
there  was  no  qneation  but  what  memt>ere  of  Congreaa 
and  tbe  offloem  thereof,  were  exempt  from  obeying 
any  writ  of  sabpcena,  whether  inned  by  a  oonrt  or  by 
either  House  of  Oongreas.  Your  oommlttee  have 
fband  two  English  cases  In  th^r  reaearohee,  whlcb 
wonid  In  the  least  qneatlon  the  prlndplea  they  believe 
govern  qnestlons  of  this  ohatacter.  The  one  Is  tbe 
ease  reported  in  1  StMtkeld,279, Dominux StXT.  Domi- 
nux  Pretton.  There  Ixird  Preston  had  been  commit' 
t«d  by  the  Court  of  Qnarter  Beaaiona  for  refOalng  to 
appear  and  testify  before  the  grand  Jury  In  a  case  of 
high  freason.  He  was  bronght  before  the  Court 
of  King's  Bench  on  a  writ  of  habeas  oorpos,  when 
Ixnd  Holt  naed  the  dlotnm  that  It  waa  a  great  oat- 
lage,  and  had  he  been  present  at  the  oommltol  he 
would  have  imposed  a  fine.  It  does  not  q>pear  that 
Iriird  Preatou  was  even  a  member  of  Parliament,  or 
that  Parliament  waa  In  seeoion  at  the  time,  nor  does 
it  ^q>ear  Uiat  he  pleaded  hi*  privilege  either  as  a 
member  of  Parliament  or  as  a  peer  of  the  realm.  And 
under  the  Ebgllah  rale,  aa  yoor  oommlttee  nnder- 
atands  it,  had  Parliament  not  been  In  seaalon,  and  had 
the  time  of  exemption  after  the  seaalon  of  Parliament 
expired,  then  Lord  Preaton  would  not  have  been 
exempt  ftom  testifying  before  the  grand  Jury  In  a 
case  of  high  treaaon.  The  next  la  the  case  of  Lord 
Ferrers,  which  oocarred  in  1767.  An  attachment 
lasned  against  Lord  Ferrers  ont  of  the  Conrt  of  West- 
minster Hall  for  refualDg  to  obey  a  writ  of  habeas 
corpus  which  had  been  laened,  requiring  him  to  pro- 
duce In  the  Oonrt  of  Westminster  Hall  the  body  of 
Lady  Ferren,  she  all^^g  by  prayer  addressed  to  the 
cliief  Jnstloe,  that  the  conduct  of  her  husband  was  ao 
hanh,  ^rrannloal  and  abusive,  and  so  endangered  ber 
pence  of  mind  and  her  life,  that  she  required  to  be  pres- 
ent at  the  court  to  preaeut  her  petition,  and  uk  its 
pmtecUon.  In thatcsBeltwaaarefosal toob«Ta writ 
of  habeas  corpus,  where  the  party  who  was  requited 
to  obey  such  writ  had,  as  appeared  to  the  oonrt,  been 
gullfy  of  a  breaoh  of  the  peace,  to  wit:  Physical 
abnae  to  I^y  Ferrers.  Under  theae  circumstances 
tbe  Honae  of  Lords  paased  Uie  following  reaolatlona : 

"'It  la  herein  onlend  and  daoUred  that  no  peer  or 


lord  of  Parliament  hath  privilege  against  being  com- 
pelled by  piooess  of  the  courts  of  Westminster  Hall, 
to  p^  obedienoe  to  a  writ  of  habeas  corpus  dlreoted 
to  bim.'  nie  writ  of  habeas  corpna  requires  not  the 
preaenoe  of  tbe  memlwr  himself,  tint  the  production 
of  some  person  alleged  to  be  in  his  costody  or  under 
hla  centred,  and  therefore  can  be  oomplled  wiUi  wllta- 
ont  the  necessity  of  the  member  being  absent  from  his 
duties  upon  tbe  Honse  of  which  he  may  be  a  member, 
and  Is  very  different  from  arrest  under  a  proceaa 
Issued  out  of  court  which  actually  takee  the  body  of 
the  member,  and  therefore  takes  him  from  his  duUea 
In  Uie  House  to  which  he  has  been  elected. 

"The  people  of  the  State  of  New  York  very  early 
took  Into  consideration  this  question  of  privilege;  and 
the  L^lalatnre,  as  br  back  aa  t^e  20Qi  of  February, 
1T88,  passed  the  following  statute: 

'"Every  member  of  the  Legislature  shall  be  privil- 
eged from  arrest  on  dvll  prooen  during  hla  attendance 
at  the  session  of  the  Honse  to  which  he  shall  belong, 
except  on  prooeea  Isaued  In  any  suit  bronght  ngidnst 
him  for  any  forfeiture,  misdemeanor  or  breach  of 
trust  in  any  ofOce  or  place  of  publio  trust  held  by 
him.'  (Lavg  of  1786  littttLof  BevUed  StattiUt,  voL 
l,p.l«.) 

"This  quallflcation  would  Indicate  that  In  all  other 
easea  the  member  was  absolutely  exempt  fhnn  arreet. 

"  Tlie  gentlemen  who  appeared  before  the  committee 
seemed  to  press  very  etrougly  the  Idea  that  an  attach- 
ment was  not  a  civil  process.  There  can  be  no  question 
but  what  the  subptBna  issued  in  this  case  wsa  a  civil 
process,  and,  under  the  authorities  above  (dted,  void 
ab  initio.  Therefore  your  committee  cannot  see  by 
what  force  of  reasoning  an  attachment  Issued  against 
a  person  for  non-compliance  with  a  summons  of  sub- 
pcena  aa  be  tortured  Into  a  criminal  process.  In 
other  words,  your  committee  are  of  the  opinion  that 
the  proceedings  are  void  from  the  beginning,  and  that 
no  l^al  process  can  be  founded  upon  one  whldt  was 
void  of  itaelC  If  a  member  waa  privileged  from 
attending  on  the  summons  of  a  grand  Jury  in  the 
flrst  place,  bis  refusal  was  no  contempt  of  the  court 
out  of  which  such  proceaa  issued,  for  he  bad  com- 
mitted no  offense.  He  had  simply  availed  himself  of 
a  right  which  the  statute  of  the  Stale  and  parliamentary 
law  gave  bim;  andyouroommltteeUof  opinion  that 
It  Is  a  novel  doctrine,  dangerous  in  itself,  that  a  person 
availing  himself  of  the  privilege  granted  to  him  by 
tbelaws  and  Constitution  of  the  land,  becomes  guilty 
of  a  orime  and  Is  liable  to  arrest  for  the  exercise  of 
the  privU^^  thus  conferred  upon  him.  The  dis- 
tinguished Judge  himself  admitt«d  the  danger  to 
which  the  oonstmotlon  of  the  statute,  whldi  he 
seemed  to  desire  to  press  npon  the  committee,  would 
lead,  and  it  needs  no  argument  to  show  bow  dangerous 
it  would  be  If  auch  a  course  were  allowed  to  be  pursued. 
There  are  sixty-two  ooonties  In  this  State.  There  are 
sixty-two  grand  Juries  aitting,  many  of  them  during 
the  seaalon  of  the  Legislature.  Suppose  it  established 
that  a  member  is  liable  to  arrest  for  disobeying  a 
summons  to  ttppBer  before  a  grand  Jury.  How  easy 
would  it  be  for  designing  men  to  thus  deprive  the 
House  of  members  to  an  extent  sufficient  to  embar- 
rass Its  buBlneea ;  or  again,  for  designing  peraons  to  (^ 
change  the  political  oomplexlon  of  the  House  froih 
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oa«  psr^  to  anotber,  by  getting  ap  flctitlons  obvgee 
belbre  a  gnmi  Jury,  and  imiing  anbpcenaB  to  mem- 
ben,  and  on  thdr  non-oompllanoe,  laming  attaidi- 
menla,  and  causing  tiielr  arrest  and  tranaiKirtBUon  to 
die  dlflbrent  sliire  towns  of  the  covinties.  Yonr  oom- 
mlttee  deem  it  not  neoMsary  to  follow  tbli  line  ol 
Brgament  Tlie  mere  Htateroent  of  It  la  enfflcient  to 
Bbow  bow  dangerous  aaofa  a  rule  wotUd  be. 

"Finally,  your  oommittee,  in  hill  view  of  the  tatM, 
and  after  a  fDH  ooDstderBtion  of  tbe  law  and  prece- 
dent goveratng  coaea  of  thia  kind,  have  corae  to  tbe 
oonelnsion  tliat  tbe  arrest  of  tbe  Hon.  Henry  Bay,  on 
January  21, 1B70,  a  member  of  tbe  Aasembly  (tam  Uie 
first  district  of  tbe  county  of  Ontario,  on  an  attacb- 
ment  Issuing  out  of  the  oourt  of  Oyer  and  Terminer, 
then  twing  held  In  the  oounty  of  Saratoga,  of  which 
the  Hon.  Piatt  Potter  was  presiding  juatloe,  was  a 
high  breach  of  the  piiTileges  of  Uils  House  by  said 
Potter,  and  deserrm  the  censure  of  this  House ;  and 
yonr  committee  are  further  of  the  opinion,  tbnt  W, 
B.  French,  in  oaosing  the  Issuing  of  such  attach- 
ment, wasgullty  of  abighbreachof  the  privileges  of 
this  Honae,  and  that  the  said  Windsor  B.  French, 
district  attorney  as  aforesaid,  deserves  the  oensare  of 
thla  House.  Tour  oommittee  are  also  of  the  opinion, 
that  the  arrest  of  Henry  Ray,  in  the  olty  and  county 
of  Albany,  by  Mr.  EUsha  D.  Benedict,  a  deputy 
Bberlff  of  tbe  county  of  Saratoga,  was  a  high  breach 
of  the  privileges  of  this  House,  and  Qiat  said  oJBcor 
deserves  tbe  censure  of  this  House." 

Thereupon  a  aeries  of  lesolnUons  ware  paned  that 
Ute  Hon.  Piatt  Potter,  Windsor  3.  Freueb,  district 
attorney  of  the  oounty  of  Saratoga,  and  EUsba  B. 
Benedict,  tbe  officer  who  executed  the  writ,  be  snm- 
moned  to  appear  befbre  tbe  bar  of  Hie  Houae  for  a 
high  breach  of  its  privll^^. 

In  pursoonce  of  Hoeti  resolutions  theae  gentleman 
appeared  at  the  bar  of  the  Honse  at  noon  on  Wednes- 
day last.  Mr.  JusUce  Potter,  being  asked  to  render 
his  excuse  for  the  breech  of  privilege,  raqueoled  to  be 
heard  by  counsel,  which  request  was  denied.  There- 
upon he  proceeded  to  read  a  very  carafblly  prepared 
and  able  argument  def^ding  the  oonrae  be  bad 
pursued.  He  began  by  denying  the  ri^t  of  the 
Honse  to  summon  before  Its  bar  a  Jndge  of  the  Su- 
preme Court  to  answer  for  a  Judicial  act,  and  stated 
that  be  appeared  not  in  obedience  to  their  mandate,  but 
out  of  courtesy  to  tbelr  honorable  body,  and  he  pro- 
ceeded to  sIiow,jlr£<,  that  tbe  Supreme  Oourt  was  co- 
ordinate with  tbe  L^ilslature,  and  that  one  branch  of 
tbe  government  could  not  summon  before  It,  or  sub- 
ject to  oensare,  a  co-ordinate  branch ;  «Mond,  Uiattbe 
attachment  for  contempt  was  not  a  civil  process,  and 
therefore  not  covered  by  the  privilege  of  Uie  House. 
The  argument  of  the  learned  Judge  was  very  elaborate, 
and  was  listened  to  with  much  attention  by  tbe 
membare.  After  considerable  discussion  a  motion 
was  passed  oensnrlng  Mr.  Jiutiae  Potter,  but  ez- 
preHdng  the  opinion  that  be  bod  acted  oenadentlously 
and  without  intent  to  violate  the  privilege  of  the 

Wblle  we  fblly  coincide  with  tbe  views  of  the  com- 
mittee as  to  tbe  privUc^  of  the  Honse,  and  as  to  the 
neceosity  of  maintaining  Oai  privil^e,  yet  we  fhll  to 
dlsoover  any  thing  In  tbelr  report  or  In  the  prooeedii^ 


that  eanjustlty  the  censoilug  of  Mr.  Juotioe  Potter. 
Tbe  committee  were  In  error  In  aappo^ng  Qai  the 
only  question  to  be  determined  wss  that  of  privilege. 
There  never  was  any  question  about  that.  The  ex- 
emption of  members  of  legislative  bodies  troia  arrest 
on  dvil  process,  has  been  an  established  fact  for  oen- 
tnries,  and  Is  expreeely  provided  by  statute.  The 
most  important  queetion  for  them  to  have  determined 
was  as  to  who  was  properly  censurable  for  tbe  violation 
of  that  privilege.  We  are  very  clear  tbat  the  court 
could  In  no  wise  be  charged  with  dereliction.  It  does 
not  appear  tbat  it  wss  In  any  manner  brought  to  the 
knowledge  of  the  court  that  Mr,  Ray  was  a  member 
of  the  Assembly,  and  Justice  Potter  himself  claimed 
before  the  oommittee,  that  Oie  writ  was  issued  by  him 
without  a  knowledge  of  tbat  fitot.  This  may  very 
well  be,  for  there  la  nothing  tbat  would  require  the 
fiict  to  be  set  forth  in  the  application  for  an  attach- 
ment. The  Judge  had  an  undoubted  rigbt  to  rely  on 
the  papers  and  evidence  before  him,  and  was  In  no 
wise  bound  to  moke  aatside  Inveatlgatloii  as  to  tbe 
ttatus  of  tbe  delinquent  wlbieas. 

We  do  not  discover  any  dlfEerenoe  between  this  oass 
and  one  where  a  membcv  is  arrested  on  an  order  of 
arrest  gnmted  In  a  olvil  action.  The  privilege  of  a 
member  arises  simply  from  bis  temporary  oondltlon. 
An  expulsion  from  the  House,  <a  on  a^J^^omment, 
strips  him  of  that  privilege,  and  he  OMf  be  arrested 
tbe  same  ss  any  other  person.  Now,  suppose  that,  la- 
stead  of  Issuing  on  attachment,  Justice  Potter  had 
granted  on  order  of  arrest  sgsinst  Mr.  Bay,  and  tbat 
tbe  day  following  the  granting  of  such  order  the  Legia- 
latnre  had  sdjoumed,  and  Mr,  Ray  had  returned 
home  and  been  there  arrested  on  such  coder.  It 
would  not  be  for  a  moment  claimed  that  Mr,  Justice 
Potter  hod  been  guilty  of  a  breach  of  the  privilege  (rf 
the  Honse,  in  granting  such  order.  But  If  it  were  a 
breacb  of  that  privll^e  on  hie  part,  tbat  breach  occur- 
red, and  be  became  liable  to  censure,  upon  the  instant 
of  granting  the  order,  so  that  the  subsequent  adjonm- 
ment  could  not  In  the  least  ailsct  tbe  question,  tf 
therefore  It  la  no  breach  of  the  prtvil^e,  on  the  part 
of  tbe  Justice,  to  grant  an  order  of  arrest  Bgalnst  a 
member  daring  the  aestion  of  the  L^islatore.  wblob 
order  IsnotHerveduntilaftertheadjoamment  of  tbat 
body,  It  Is  no  more  a  breach  to  grant  on  order  which 
Is  served  daring  such  session.  We  take  it  that  Uia 
breacb  of  privilege  does  not  occur  In  ffraiUinff  an 
order,  but  in  serving  It ;  and  that  only  those  implica- 
ted In  tbe  arre»t  are  guUly.  When  Mr.  R^  pleaded 
bis  prlvll^te  to  the  sheriff  who  held  tbe  process,  tbat 
officer  was  bound  to  satisfy  liimself  as  to  Hs  correot- 
ness,  and.  In  making  the  arrest,  acted  at  his  peril. 
There  Is  nothing  in  the  report  of  the  committee,  or  in 
the  authorities  olted  by  them,  tbat  In  any  manner 
olucidatea  this  question. 

They  should  have  foimd  whether  or  not  a  Judge,  In 
granting  an  attaobment,  or  a  mesne  process,  la  bound 
to  aaUsiy  himself  as  to  Oie  condition  of  the  par^ 
afilMted.  If  be  Is  not,  we  ihll  to  dlsoover  by  what 
logic  he  can  be  mode  amenable  to  oensure.  It  may 
be  that  a  oourt  of  Justice  is  boond  to  take  Judical 
cognliance  of  who  are  members  of  tbe  Legislature, 
but  the  committee  Qtll  to  find  sudi  to  be  the  bet. 
There  Is  not  on  tbe  Bmch  of  the  Slate  a  more  honor- 
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able  or  ooDBol«iillaaB  judge  Uun  Judge  Potter,  nor 
one  who  would  be  leas  likely,  knowingly,  to  infringe 
npoD  any  of  the  high  prerogativeB  of  the  Lc^olature, 
■Dd  the  Indlgni^  whiob  the  Aseembly  thus  need- 
leaaly  put  npon  him,  is  to  be  regretted. 


CURRENT  TOPICS. 
It  la  ramored  that  an  eflbrt  is  being  mode  by  aome 
western  delegationa  to  secnre  the  appointment  of 
Senator  Drake,  of  Kentucky,  to  one  of  the  vacant 
HestB  on  the  United  States  Supreme  Court  Bench.  If 
there  be  one  posiUon  more  than  another  for  which 
Senator  Drake  has  demonstrated  bis  unfitness,  it  is 
that  of  Jndge  of  the  Supreme  Court.  His  bill  to  de- 
prive tbat  oonrt  of  JnriHdiction  over  acts  of  Congress 
eonld  never  have  emanated  &om  a  sound  lawyer,  for 
no  lawyer  of  any  consideration  would  ever  advocate 
a  measure  to  override  and  trample  tinder  foot  the 
Constitution  of  his  oountry. 

As  we  have  heretofore  predicted  would  be  the  case, 
the  appeal  of  Oovemor  Hoffinan  to  the  Iiegislature  to 
eeaae  epedal  l^ialatlon,  has  eSbcl«d  nothing.  The 
number  of  bills  Introdnoed  relating  to  spei^al  and 
local  matters,  is  fOlIy  equal  to,  if  not  In  excess  of, 
those  introduced  In  fbrmer  yeara.  The  Hon.  John  II. 
Plagg  recently  made  in  the  Assembly  a  very  strong 
protest  against  this  perversion  of  legislation,  but  he 
might  as  well  have  talked  to  the  winds.  The  honor- 
able It^ialators  will  persist  in  trading  their  birthright 
for  a  mess  of  pottage,  and  the  only  bope  there  is  to 
the  people  is,  that  the  Governor  will  have  the  stamina 
to  exendse  largely  his  veto  power. 

A  bill  is  before  the  LeglalatnTe  which  authorises 
banks  doing  business,  under  the  State  law,  to  take 
seven  per  cent  interest  on  loans,  discounts,  eto.,  and 
to  take  it  In  advance.  Charging  a  higher  rate  than 
tbat  specified,  entails  a  fbrfeiture  of  the  entire  inter- 
est, and  renders  the  bank  liable  for  double  the  amount 
of  interest  p«dd.  But  the  purchase,  discount  or  sale 
of  a  bona  fide  bill  of  exchange  note  or  other  evidence 
of  debt,  p^able  at  another  place  at  not  more  than  the 
current  rate  of  exchange  for  wght  dralts,  or  a  reoson- 
able  charge  for  collecting  the  same,  in  addition  to  the 
Interest,  is  not  usurious.  The  Intent  of  the  bill  is  to 
place  State  banks  on  a  fooling  of  equality  with  Na- 
tional bonks,  bat  we  should  have  regarded  it  more 
highly.  If  It  had  simply  abolished  all  usury  laws. 

TheNewTork  T^met,  whidi  has  been  "ahrieking" 
about  the  corrupt  Judidaiy  for  so  many  months,  has 
at  length  discovered  that  there  are  one  or  two  upright 
Judges  in  the  State.  The  confosslon  would  have  come 
with  more  grace  at  an  earlier  day.  It  is  a  &ct  known 
to  the  profusion,  that  these  wholesale  denunciations 
of  the  bench  and  bar  osually  come  from  men  ignorant 
of  the  law  and  of  the  prescribed  methods  of  adminis- 
tering JusHce.  Pnr  a  lawyer  to  defend  a  prisoner 
whom  they  regard  as  guilty,  or  for  a  Judge  to  grant 
some  writ  or  order  that  to  them  seems  Improper,  Is 
oonclnsive  evidence  of  corruption,  and  straightway 
the  wall  goes  up.  Confined  to  this  close  It  is  a  matter 
of  no  serions  consequence,  but  when  such  papers  as 
the  7V)»e«  and  otbera  of  tbat  Ilk,  who  ought  to  and  do 

-  -w  better,  take  up  the  cry,  the  evil  becomes  grave. 


The  dignity  and  authority  of  t^  bench  is  Iceeened, 
and  thepeopleoometo  look  upon  the  Jndgeeand  their 
decisions  with  contempt  — a  very  long  step  toward 
anarcihy  and  misrule.  The  Judges  of  this  State  are, 
as  a  class,  learned,  fiuttaful  and  upright.  That  there 
may  be  one  or  two  exceptions  Is  qnlto  possible,  and 
by  no  means  wonderful.  If  the  Saviour  eonld  not 
select  twelve  disciples  without  getting  one  Jndos,  it 
is  hardly  to  be  expected  that  the  pei^ile  should  be 
more  fortunate  In  selecting  forty  or  fifty  Judges;  and 
it  would  be  Just  as  sensible  and  coni^lent  for  the 
public  press  to  condemn  the  whole  number  of  the 
apoatles  for  the  treason  of  Iscariot,  as  it  is  to  denounce 
the  entire  Judiciary  for  the  derelictions  of  one  or  two. 

Mr.  Justice  Barnard,  of  the  Supreme  Court,  does 
not  purpose  to  allow  counsel  to  aid  and  abet,  with 
impunity,  the  violaUon  of  an  injunction  order.  An 
order  was  recently  issued  restraining  Ramsey  A  Co. 
from  proceedii^  in  a  certain  suit  against  the  Erie 
ndlroad  company,  but  the  order  was  disregarded  and 
the  proceedings  continued.  The  Jndge  said  it  was 
manifest  tbat  the  pliuntifb  did  not  proceed  without 
the  intervention  and  assistance  of  connsel,  and  ordered 
a  reference  to  ascertain  whether  any  officer  of  the 
court  had  so  for  disregarded  his  duty  and  violated  his 
professional  obl^ation  as  to  advise  or  assist  the  diso- 
bedience alleged.  On  another  point,  of  interest  to  the 
profession,  the  Judge  oxpreased  himself  ns  follows 

"  It  appears  npon  the  papers  before  me  that  Xr.  D. 
B-  Baton  was,  at  the  commencement  of  this  action, 
one  of  the  attorneys  for  tho  plalndff;  that  he  was 
formerly  the  genraal  attorney  and  counsel  for  the 
defondant,  the  Brie  railway  company;  and  If  Mr. 
Eaton  drafted  the  compliant  In  this  action,  as  I  have 
reason  to  believe,  no  one  can  doubt  for  a  moment  that 
he  acquired  his  Intjmate  knowledge  of  the  secret  his- 
tory of  the  Erie  railway  oompanv,  the  proceedings  of 
private  meetings  of  its  board  ot'  directors  in  former 
years,  and  of  Its  various  ncgotiatlonH  and  transactions, 
while  he  was  counsel  for  that  company,  and  the  court 
knows  no  more  flagrant  nor  odious  violation  of  pro- 
fessional confidence  than  for  an  attorney  wbo  has  been 
dismissed  by  bis  client  to  use  his  knowledge  of  that 
client's  aflairs,  ooqnired  as  his  counsel.  In  bringing  an 

"-" —  ' stranger  against  his  former  client.    An 

.  bo  reetrained  by  Injunct" 

„  to  a  party  who  fs  sning  ,    

knowledge  or  matters  of  evidence  whici  have 
to  him  in  bis  employment  for  such  client,  and  a  party 
will  be  restrained  from  using  in  his  action  or  other- 
wise any  docnments  or  matter  of  evidence  which  tbe 
attorney  had  so  obtained.  On  the  tame  principle  ttie 
couri  will,  upon  its  own  motion,  ascertain  if  an  attor- 
ney of  this  court  bas  been  guilty  of  such  breach  of 
trust,  and,  if  so,  will  disbar  Mm.''^ 

We  r^lce  to  see  that  our  law  schools  ore,  almost 
without  exception,  in  a  prosperous  condlHou.  Theet 
InsUtutlons  are  doing  much  to  counteract  the  evils 
which  threaten  the  administration  of  dvll  Justice  from 
too  great  laxity  in  the  admission  of  candidates  to 
practice  at  the  bar.  Although  many  excellent  lawyers 
are  unfriendly  to  tbe  law  school,  we  believe  that  the 
profession  at  large  consider  It  a  valuable  if  not  an 
essential  old  In  legal  training.  While  there  is  much 
tbat  cannot  be  learned  In  the  school,  there  Is  vastly 
more  that  the  office  does  not  teach.  In  the  technlcali- 
ties  of  practice,  in  the  rules  of  pleading  Eind  evidence, 
and  the  appUoatlou  of  tbe  law  to  tbe  concerns  of  dallyl 
llfo,  the  routine  of  the  office  Aimishes  the  best,  nayl  ^ 
the  only  inatracUou.    But  here  its  benefit  ends.    If 
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the  Btadeut  la  satlafied  with  Its  teachings,  he  may 
become  s  sharp  attorney  but  never  a  great  lawyer. 

If  be,  however,  desires  that  laigar  cultivation  which 
will  fit  blm  for  the  higher  walks  or  the  pmfession,  be 
most  look  slaewhere,  and  we  know  of  no  better  place 
to  direot  blm  than  to  a  good  law  sobooL  By  following 
fUthftilly  the  coarse  of  stady  required  or  recom- 
mended by  almost  any  one  of  the  Institutions  entab' 
lisbed  In  varioas  parts  of  our  coantryi  he  cannot  Ml 
to  gain  a  comprehensive  knowledge  of  the  principles 
Of  1«^  science.  The  school  will  not  alone.  Indeed,  nor 
can  it  be  expected  to  prepare  him  to  take  part  at  once 
In  the  trial  of  causes.  It  moat  be  supplemented  by 
an  apprenticeship  In  the  office.  Bnt  It  wiU  bo  gronnd 
bioi  In  ibe  flindamental  maxims  of  the  law,  that  be 
may  hope,  If  diligent  and  patient,  not  only  to  obtain 
reputation  and  profit,  but  to  become  an  ornament 
and  honor  to  his  proresBlon.  While  there  may,  at 
this  time,  exist  many  deCaots  In  the  organization 
and  methods  of  conducting  our  law  echoola,  they  are 
•ueh  as  time  and  experience  will  no  doubt  amend. 
We  trust  that  the  profession  will  see  to  It  that  our 
Mfaools  be  sustained  as  not  only  instmments  for  the 
education  of  atudenta,  but  as  a  means  of  elevating  the 
(baraetar  of  the  profeeBlon,  and  of  conferring  benefit 
upon  the  country  at  large. 


THE  LATE  JAMES  T.  BRADY, 
The  Law  Instltnla  of  New  York  oity,  of  which  Mr.  Brad; 
was  President  at  tlia  time  of  tils  death,  ■horllj  aR«r  that 
even  t,  appoinlad  a  committee  to  procure  a  marble  bait  of 
ttie  deeeaned.  This  buat  having  been  procnred,  tlie  cere- 
mony of  presebtlDg  It  (o  [be  Instllate  took  place  In  the 
Oanersl  Term  Chamber*  In  thatoUyou  tlielthliiBt.  A 
very  large  Dumber  of  the  member*  of  the  bsncb  and  bar 
ms  present,  Including  Ei-Judgea  John  W.  Edmonds  and 
John  K.  Porter ;  Judges  Ingrahom,  CkrdoM,  Houell,  Bar- 
bour, Van  Bmnt,  Daly,  Spenoer,  and  others.  Junes  W. 
Gerard  was  chosen  cbalrman  of  the  meeting,  and  having 
token  the  chair,  the  hiutwas  nnvelled  and  preseoted  to 
the  Initltal«  by  Judge  Edmonds.  Afur  detolUng  the  pro- 
oeedlDgsof  the  t«w Institute  appolnUngai 
piocnre  the  bast,  he  prooeeded  as  follows  i 
"In  behalf  of  that  oommlttse,  I  am  now  bere  to  report 

to  yon  our  action  and  nnfoi'i  t"  vp-  •>>-  .^ — w  —  i 

aooompllshed.   laboold  be 


work  we  have 

tbe  fe«- 

the  performaDoe  of  i 

ring  upon  me, — ■•  • "  -'■ — "■  — 

tbe  de^  signlfli. 

by  the  bar  of  New  York, 

la  not  merelj 


the  committee.  Iflshoald, ._  .  . 
now  ^ev^vlng^npon^  me^  omit 


>  call  atlcnUon  to  wbc 


Ita  members.   The  event  which  la  now 

'  I  your  presence  la  not  merely  In 

of  tlie  virtnes  wbtch  adorned  his  pmate 

........  dlalnlerostedneasat-— 


etheai 


mind  the  warm-heartedness  wh^  e' 


d  poUtlcal  Uta,  thoogh  tbeir  dlalnlarestc 
.rroed  tlu  bearta  of  the  good,  and  pnt  to  i 

r..aUonaoftbeBeUlBh;noCsamnahInmem-., .  .... 

and  eloqaenoe,  thoogh  the  one  was  '  as  gentle  as  bright, 
and  ne'er  bore  a  beart-strlng  away  on  Its  blade.'  and  the 

,.,. , — i.1  — J* ••--'•-ilttantatldeasever 

so  much  to  call  to 
n  placed  at  ttie  ser- 
vice of  the  frlendleas  hla  powers  and  bis  parae ;  not  so 
mnob  even  to  bring  to  the  view  of  the  t>eholdar  that  steam 
of  Inspiration,  those  ttnu  of  glory,  which  In  his  loftier 
moods  caused  tds  fooe  to  glow  with  the  elevated  express  Ion 
wblch  the  artist  bai  so  Iiapplly  portrayed  Id  the  figure 
befbra  ns ;  bnt  rather  to  per|ietiiate  aDd,  by  the  force  of 
bis  example,  extend  the  fnflnence  of  that  lony  and  even 
IhsUdlous  Integrity  which  marked  bis  whole  profeaalotin] 
career.  Neman  tbateverpractlaedamungusluulBllve- 
ller  sense  of  the  duty  which  tliat  Integrity  Imppeed  apon 
hlmasalawyer— duty  to  his  client,  to  the  snlmrlng  and 
tbe  friendless,  to  bis  brethren  of  the  pr   '     ' 


e  l>ench,  to  tbe  administration  of  Justice 


„._, , 0  have  been  tn- 

troited  wltb  secrets  aUbctlng  lite.  11  berty.repalatlon,  and 

Eiper^l  Who  ever  knew^lm  to  abandon  or  even  neg- 
t  the  canse  of  his  dlentst  Tet  liow  often  must  It  have 
led  that  bis  advocacy  of  ttiat  oakise  baa  conflicted 
Is  wlahea  and  his  Interests  I   Who  ever  knew  blm 


happene 


»ve  given 

..lough  It  V, j..,„it^  ... 

Who  ever  knew  him  to  falBlty  hu 
profeaiilon,  or  by  sharp  practice 


wben  snoh  advice  would 
ibcllon  to  a  false  position. 
wealth  Into  hla  pocketsT 

advantage  of  a 

„..^-  „lm  to  pander  to 

a  willing  advocacy  of  a  palpable 

Bw  him  totMSO  unjnst  as  to  Impute 

of  personal  olfenae.  the  ebultl- 


to  hla  adversanr, 
tlon  which  zeal  li 

noxlonsT   Nol  It ^ ...„■.=  „„„,  i,c„ 

Ihlter  In  the  course  which  thestemest  Integrity  demanded 
of  him,  and  In  these  respeou  he  has  Indeed  left  us  an  ex- 
ample well  worthy  oar  admiration. 

"Bnt  It  was  In  hladeporiraentloward  the  Jadlclary  that 
his  example  alauda  out  before  na  In  noontide  splenaor 
Be  saw  ~  none  more  clearly—how  painful  was,  al  rimr-a 
the  poBltlon  of  the  Jndgea,  and  how  ntter  waa  their  de- 
pendence on  the  liar  for  prolcollon.  Aware,  aa  he  wua, 
or  the  hostility  to  wnlcb  thejndges  wet«  exposed  from  tlie 
wrath  of  disappointed  litigants;  beholding  bow  much  the 
■yslem  of  an  elective  Judlchiry  had  expoSed  Its  members 
to  the  aaianlts  of  tbe  unthinking,  who  came  to  look  npon 
them  as  occnpylng  representative  positions,  which  iHey 
coold  contrfd,  rather  than  Independent  ones  above  the 
noisy  clamor  of  (be  mnltltnde;  oonsolona  that  tbe  purity 
or  the  bench  — the  last  anchor  of  our  safety—  was  In  dan- 

B!r,  not (romBCtnalcwrruptlou.bat from saaplclon of  par- 
allty  and  fiivorltlam ;  and  aeelng  how  the  very  height 
of  tbe  Jndlolal  position  forbade  Its  occupnule  froin  enur- 
ing Into  any  coutroveray  of  self-defense,  he  was  (nlly  con- 
scious that  It  was  the  bar  alone  which  could  preserve  the 
from  oontammatlon,  and  he  never  shrank  from 


the  duty  thus  devolvlDE  a 

"- -ifeaelou.   He  peitormed  that  duty  wiVb 

' ' —  clamoring  from  the  house-top.  but 


ntormed  that  duty  with  character- 


istic wisdom     _, 

bf  BO  deporting  himself  In  hta'profestdonnl  life  ibaV 
Jndge  could  even  be  anapected  of  Impropric-  -^- 

anyaolofhla.    Of  this  Integrity  hega ---' 

|>le  when  hla  brotber  was  elevated  t< 

dnring  (be  whole  residue  of  nls  life- 


riety  through 
:rlkln«  eum- 


.  u  ell  Imputalk. 
1  Imputation  at  all  time 
-but  also  proObrlng  to  us  I 
'-"■ ot.  dare  not. 


...luhlsaensltlveni 

importunities,  but  screening 

'" if  nepotism  orpartlaT 

most  damaging  to  a 
example  from  Imllat- 


llbeaa 


judge 

mm.  and  as  enduring  as 

Ibrth  be  so  oonatanlly  b 

brothom  of  the  profession,  w... 

ward  the  attainment  ot  that  model  republic  oi   

Cicero  sang,  and  which  was  so  long  an  earnest  aspiration 
of  hla  Inmoat  aonl.    Let  us  on,  tben,  Mr.  Chairman,  and 
guided  by  his  example,  and  listening 


s  Influence  a 

"""■ — '"g  as  this  memorial  that  will  bene* 

—       u ;  and  Uins,  through  hi 

*■-' — '-■■■— e  his  aid  U 


,1" 


ind  laint  n 


aud  gentlemen,  o 


niand."   (Applai 

At  the  ooncloslon  of  Jndge  Emonda'  remarka,  Mr. 
Gerard,  tlie  chairman,  arose  and  said,  In  anbetance,  tbat; 

Aa  Vlce.Prealdent  of  the  Inatltnte.  and  on  Ita  behalf 
beacoeplud  (he  beautiful  work  of  art— the  bust  of  one  of 
(be  most  ealeemed  members  of  the  bar.  and  one  of  the 
most  honored  of  onr  citliena,  Bnt  a  year  ago,  he  whose 
memory  they  were  now  met  to  honor,  saw  the  last  of 
oarth.  Hlsbody  waa  committed  to  tlie  dnat  from  whence 
It  came,  niider  the  splendid  ceremonials  of  the  Cathollo 
ChuTob,  and  his  spirit  ascended  to  the  realms  of  happi- 
ness above.  Ha,  Mr.  Oerard  aald,  stood  within  touching 
distance  of  his  sarcophagus  surrounded  by  weeping  rela- 
tives and  friend*,  and  those  who  loved,  ealeemeif,  a-' 
honored  him.    As  he  stood  th  ... 

broke  throiKh  one  ot  the  atalnt 


him.    Aa  he  stood  there,  a  gleam  ot  sunsh 

.-oiKb  one  ot  the  atalned  windows  and  fell  u] 

lehler,  anTtbeapeaker  thought  UabeontUulassoctal 
ILh  the  flight  of  hi*  spirit.  A  lawyer,  tie  said,  bai 
nmortallty.    It  wns  proper,  theretbre,  that  they  ^ 


Immortality.    _ ,._,__,    , . 

ealaemed  him  shonld  ralae  In  his  honor  a  bust 
or  pronounce  a  euloglam.  His  fame  waa  evac 
poet,  statesman,  and  philosopher  live  In  theh 
lawyer'a  reputation  la  conflned  within  Uie  n 
ot  the  court-room,  and  la  preserved  only  by 
tlon  ot  the  Jndge  and  the  jury  and  aurroani 
and  by  tlie  power  ot  tbe  press.  Uia  works  j 
and  they  pass  away  and  die.  II  waa.  Ihcrefoi 
per  that  there  should  be  respect  paid  to  the 

one  who,  like  Ur.  Brady,  had  for  nearly  a  th 

tury  been  the  splendid  light  of  tbe  New  York  bar.  at  a 
•■ —  — ' —  "-Tight  luminaries  were  ahlnlng  all  around. 
.^-. ....._-...— ..„.,uid Be  til     ■ 


time  „ -  - 

And  It  was  proper  that  the  inatltnte  should 
ottbememorlal.nndtbattheri '      "~ 
those  great  merit*  which  made 


iblelu 


eollec- 


le  deposit 


THE  AliBANT  LAW  JODBNAl. 


or  hli  Eonenl  olaultml  m  it«II  sa  legal  learnlns.  Hla  wit 
vaattkellahtiiliiKllBab;  lUa tact wa« Inliiiltable ;  hiaroplr 
wan  aponuneoiia  bej-nnd  alldeaorlpUtin;  bu  was  an  boo- 
eet  lawyer ;  tbero  wu  no  spat  npon  bis  legal  esoatcbeon. 
3^iere  were  two  grand  conaervatlve  olemeDta  of  a  free 
soverDmont— IhapreaBand  the  bar;  and  In  oaroltj'  tiiey 
bad  always  mnlntalned  the  honor,  rlghta,  and  credit  of 
eacli  oUier,  Tbe  bar  bad  never  fbraaken  the  prtm  In  their 
hourof  need,  and  the  preMot  this  city  had  been  the  great 
■apponera  of  tbe  bar.  How  would  tbe  Uwyen  otoarolly 
bsve  ever  galnsd  any  repatatlon  except  through  tbe  all- 
powerlbl  prceiT  Uay  tbe  pren  and  tbe  bar  in  tbij  city 
ever  be  tbe  two  itrong  oonaervatlve  agenctea  which  abali 
■upport  the  fftbrlo  of  •oelvty.  The  Romans  bad  no  preaa, 
but  they  bad  a  twr  wbicb  for  alx  bandred  yean  main- 
tained the  rlghla  and  llberliea  at  tbe  repnbllc.  He  ap- 
pealed to  hia  brethren  to  nuUnMIn  the  eluuracter  of  tbe 
bar.  There  waa  one  thing  In  wtilcU  they  were  lackina — 
they  had  no  apru  do  e«w—  there  had  been  none  tot 
noitv  yean.  In  former  daya  the  bar  waa  laflaenUal 
lEgally,  Kiolally,  and  politically,  and  Itwaa  ao  now  in  Boa- 
ton  sua  Philadelphia.  Here,  very  few  of  Ihem  knew  each 
other  auolally,  and  they  rarely  met  at  table.  If  they  often 
came  luiether  in  that  way,  they  woold  aoon  tOel  the  influ- 
ence.  'Aey  needed  aometblng  more  than  meetlnga  Of  tbe 


OBITER  DICTA. 

N.  Bl.  John  Qreen,  an  able  lawyer,  of  B«et«ll,  baa  been 
appointed  Inatmotor  in  PhUoa^hy  at  Harvard  Unlver- 
■tty.   nila  will  not  Interfere  wlUi  blapnctlee  In  Boaton, 

A  new  volnme  or  tbe  Halted  State*  Digest  will  be  ont 
thlseprlng.  Since  the  war,  work  aaiamalatai  ratharnp- 
Idly,  and  one  or  two  years  now  remain  to  bedlgesled. 

One  of  tbe  most  eminent  lawyers  in  Vtrw  England  tued 
u>  i«U  yunng  practitioners  that  the  flnest  line  in  modern 
poetry  wosSootl's;  "Chaige, Chester, chorgel" 

It  waa  rather  omel  to  say  It,  bat  perhaps  the  snbjeot  of 
the  remark  deserred  it,  that  "  that  (Sllnw  never  showed 
any  signs  of  a  Uw;er  exoept  tbe  Un  one*  on  Us  door." 

Some  one,  speaking  of  a  lawyer,  who  had,  sotne  years 
ago,  been  lOr  a  short  Urns  oa  th«  bench,  said :  *■  He  bor- 
rows a  good  deal  Qom  the  civil  law."  "Yea,"  addedapro- 
a  brother  who  knew  him,  "and  from  everybody 


A  BosMn  lawyer,  who  la  noled  for  a  grolesqae  way  of 
patting  things,  was  called  as  a  witness  tbe  other  day  to 
Msttiy  to  a  party  handwriting.  "His  clerk,"  sold  he, 
■writes  an  elegant  band;  hia  Is  plain,  bat  teordiMcr' 

Tbe  Hon.  Chailes  O'Uonor  muit  have  been  somewhat 
ont  of  hnmor  when,  being  asked,  la  the  Uonrt  of  Appeals 
Chamber,  who  it  was  addressing  the  coart,  replied :  "  Tliat 
l«  Daniel  Lord,  Jr..  and  be  puts  theiu»<ar  after  his  name, 
so  that  he  may  not  be  mistaken  fbr  the  Lord  Almighty." 

We  leom  ttora  yetj  good  aathorlty  that  Ur.  William 
Walt,  author  of  Justice  Conrt  Treatise  and  Wait's  Digest, 
Is  engaged  in  the  preparation  of  a  work  on  Practice.  A 
good  work  on  Practice  is  a  deaideratam,  and  we  know 
of  no  one  more  oompeteat  to  prepare  anoh  a  one  than 
Ur.  Walt. 

Oliver  Wendell  Holmes,  Jr..  a  soa  of  the  poet,  la  a  prom- 
ising young  lawyer  of  Boalon.  He  has  Juat  been  ap- 
pointed Instrnctor  In  Constltntlonal  Law,  etc,  at  Harvard 
College.  He  Is  also  engaged  In  preparing  the  notes  Or  a 
new  edition  of  Kent's  Oommentarlas,  to  be  edltod  by 
I.  B.  Thayer,  Esq.,  of  Lbs  BnRblk  bar. 

A  good  many  lawyen  believe  that  It  would  be  Jast  as 
welt  fOrtheoommonlty  if  the  olvil  action  of  slander  were 
abolished.  The  bet  Is,  almost  universally  this  class  of 
suits  is  brought  by  parties  whose  repntallon  is  not  helped 
very  mnch  by  a  verdicL  When  a  man  of  well-known 
ohorocter  Is  assailed,  by  letting  the  slander  alone  it  dies 
of  itself 

Henry  B.  Stanton,  of  Hew  York,  is  writing  a  blstorloal 
sketch  of  the  bench  and  bar  of  the  State,  with  incidental 
notloaaof  aomeof  thedlstlngnlshad  Jndfes  and  lawyers 


of  other  States.  It  Is  said  that  he  obtained  mndi  of  the 
valuable  tntarmation  he  is  weBvtOg  Into  his  book  in  t«- 
gard  to  the  early  lawyers  of  New  York  from  the  late  Dan- 
iel Cady :  and  in  regard  to  those  of  modern  periods  from 
the  late  Joehua  A.  Spencer  and  Nicholas  Hill.  Hr.  Stan- 
ton is  himself  a  lawyer  of  ability  and  a  gentleman  ofenl- 
tare,  sad  la  aver;  way  qnolilled  to  do  foil  Jnatloe  to  the 
•ni^leet  be  has  In  band. 

The  Columbus  oorreapondent  of  Qie  Cleveland  Bertad, 
in  speaking  of  the  examination  of  lawstodenU  at  Colum- 
buo,  gives  the  following  gnestion  as  having  been  pro- 
pounded  to  the  eloss  by  one  of  tbe  examlnan :  "  A.  great 
many  years  ago  there  lived  a  gentleman  named  Lasams, 
who  died  posseosed  of  ohatlels,  real  and  personal.  Aftar 
this  event,  please  inform  ns,  young  man,  to  whom  did 
they  goT"  The  student  replied:  "  To  his  administrator 
and  his  heirs."  "  Well,  than,"  oontlnned  the  examiner, 
"Infonrd^aheaametollfoagain;  Inlbrm  us,  sir,  whose 
were  (hey  then  T"  It  does  not  appear  what  was  the  answer 
of  tbe  "young  man."  nor  have  we  been  able  to  Ond  any 
thlngln"BlnghBmonI>esesnts"  that  meet    ~ 


LEGAL  NEWS. 


Tbe  lawyen  In  Chloago  advartiM  to  pi«nir»  a  dl> 
Toroe  in  three  days  or  no  p^. 

Justice  Bonton,  of  Cbicoso,  1im  sued  tbe  PfM  of 
that  city  for  libel,  placing  his  damagea  at  930,000. 

Mlas  Julia  P.  Cafflnbeiy  has  been  ^pointed  a  do- 
tar7  pablio  in  Michigan. 

John  H.  Flagg,  Esq,,  of  Bennington,  now  prlndpol 
leRiBlative  derFof  the  United  States  Senate  at  Wasfa- 


A  Htory  is  Kolns  round  of  a  New  York  IswTar  who 
oompelled  a  tenuOe  client  to  Mil  her  nnderoMtbea  to 
pay  his  liaee. 

Judge  Cohnan,  of  Oeorgia,  has  decided  that  a  freed 
person  Is  not  liable  fbr  a  purchase  made  while  a  alave, 
although  he  subsequently  mode  a  promise  to  pay  it. 

Francis  Kernan,  fbr  several  yeata  ReportcT  of  the 
Court  of  Appeals,  has  been  appointed  Begent  of  tbe 
University  of  the  State  of  New  York. 

Governor  Bowie,  of  MAryUnd,  has  appointed  Ool. 
William  F.  Maulsby  Chief  Judge  of  the  Sixth  Judi- 
cial district,  oompoaed  of  the  oountles  of  Frederick 
and  Mont«omenr,  to  till  the  vacancy  caused  by  the 
death  of  Hon.  Madison  Nelson. 

A  HUlt  has  been  instituted  In  the  United  States  Clr< 
cult  Court  ag^nst  the  sureties  of  Talllaferro,  istepiiet- 
mastar  of  New  Orleans,  fbr  a  defldt  of  nearly  |al,000 
In  the  sale  of  postage  stamps. 

Judge  Harrison,  of  the  Seventh  Judl<dal  district  of 
West  Virginia,  has  been  Impeached  by  the  Legiala- 
turo, 

A  man  at  Paris  has  lust  been  sentenced  to  two 
mnntha'  imprisonment  for  dead'heskllug  his  w^  into 
a  theatre  by  claiming  to  be  a  reporter. 

The  English  courts  have  recently  decided  that  a 


_  _  other  person  has  a  ligbt  to  reprint  them  without 
permission ;  and  that  a  copy  Is  not  legalised  even  by 
acknowledging  its  soarce. 


anable  to  stuid  oi 


f  rheumatisn), 


admitted  to  piitoBoe  at  the  Aeiitabnla  County  Oonri, 

In  the  Pennsylvania  Lcgtsloture  a  bill  lias  been  In- 
troduced which  providee  that  In  actions  for  Iltjel  the  [ 
truth  of  the  matter  charged  sa  llbelona  may  be  given  I C 
in  evidence.    It  also  provides  for  a  change  of  ti«nue  to 
the  plooe  where  the  original  pnhlloatlon  was  made. 


THE  ALBANY  LAW  JOtmNAL. 


Tbo  OoTBrnor  of  FennaylYsnlB  haa  reAued  to  ap- 
prove the  bill  dlraodng  the  Snpreme  Court  to  review 
evldwoe  and  decide  oftpital  oases  on  their  merits. 

Un.  Amtit*  Hobbe  has  be«t  eleoted  ajnstdoe  of  the 
peacs  for  Jersey  Lauding  Township,  in  Jereey  ooonty, 
tlLibyamaloillyirfaeTotea.  This  le  the  diBt  woman 
«ver  eleotea  to  offloe  In  nilnois.  Under  the  recent 
dedalon  of  the  Supreme  Court  of  tliat  State,  In  the 
matter  of  the  application  of  Myi«  Bradwell  to  bo  ad- 
mitted to  the  bar,  It  is  very  likeV  that  Miatieea  Hobba 
will  be  held  Ineligible. 


agidnat  Cfaarlm  Qoodyear,  executor,  etn.,  came  up  on 
appeal  from  the  Ciroolt  Court  erf  the  United  Stotee  tbr 
the  distriot  of  Rhode  Island.  The  vallditT  of  Good' 
year's  patent  and  reiseoes  to  executors  of  patentees 
was  in  queeUon.  The  deoision  of  the  Snpretae  Court 
afflrms  the  decision  of  the  Rhode  Island  Circuit  Court 
agdnst  Uie  Providence  Bubber  Company  and  others 
for  Infringement  of  potent 


TERMS  OP  SUPBEMB  COtJBT  FOR  COUINO  WEEK. 


d  Monday,  Clninlt  and  0;er  and  Terminer,  Angelica, 

ad  Monday,  Clrenlt  and  Oyer  and  Terminer,  Cantoii, 

All  Ti]B«ii«v.  Hnooiai  Term,  Oswego,  Poater. 

molt  and  Oyer  and  Terminer,  Malone, 

nmlt  and  Oyn  and  Terminer,  Salem, 

i^t  Honday,  Qrcnlt  and  Oyer  and  Terminer,  Tioga, 


I^stMonday,  Special  Term,  Houroe,  J.  C.  SmlttL 
LastTneedaj.apeolalTr— 


DIOEST  OF  RBCEMT  AMERICAN  DEXTISIONS. 
flDPREHBJITI)IOIAI.OOOBTOF  lCAJ9BA.0HnaBIl&* 

1.  OnewlM,  tobeooine»mambeToraaoipoTaUon,Blgns 
a  by<lawwbloh  i^edgea  membento  be  Uab)e"la  tltelr 
IndlvUnal  as  weU  as  their  oolleotlve  oapaeity,"  A»  all 
moncTi  lent  to  it,  la  not  ther^y  personally  liable  fM 
money  sabaequenUy  lent  to  the  oorporatlon,  witboat 
other  evldenoe  that  It  was  lent  on  theoredltof  the  pledge 
In  the  by-law  than  that  the  preamble  thereof  seta  fi>rth 
that  the  dedgn  of  the  corporaUon  Is  to  aflbid  to  penona 
aMlroiuof  savlug  their  mooey  the  means  of  employing  It 
to  advantage.    JtM  v.  Pitrag, 

1  Tbe  owner  or  ooonpant  of  land  la  liable  In  damage*  to 
those  ooming  to  It,  nilngdueoare,  at  his  Invitation  orln- 
-eaa  or  Implied,  on  any  boslness  to  l>e 
.  or  pennltled  by  him,  for  an  Injury  occa- 
sioned by  the  nnsafeoondlttonof  theland,  orof  theaooea* 
to  It,  which  la  known  to  him  and  not  to  them,  and  which 
he  has  negligently  suflbred  to  exist,  and  baa  given  them 
no  notloe  of.    CAorMon  v.  A-onoanla  Tron  and  SUel  Cb. 

&  The  owner  of  a  wharf  procured  a  veaael  to  bring  a 
cargo  to  It  to  be  tbere  dlecbarged,  and  auflbred  her  to  ba 
placed  there,  at  high  water,  over  a  rook  annk  and  con- 
cealed In  the  adjoining  dock.  Of  thepoaltlonof  therook 
and  Its  danger  to  vessels  bebad  long  been  awaie,  bat  gave 
no  notice  thereof  to  the  owners  of  the  rniianln,  or  any  one 
In  their  employment.  Wlthoat  negligence  on  their  part, 
the  vessel  settled  down  upon  tbe  rook  with  tbe  ebb  of  the 
tide,  and  vraa  bilged  by  It.  Held,  that  he  was  liable  In 
damages  whether  or  not  he  owned  the  soil  of  dock,  and 
whether  or  not  hla  wharf  was  a  pabllo  wharf.    lb. 

4.  One  wbo  maintains  a  vaolt  ao  that  with  his  knowl- 
edge lllthy  water  habitually  fllters  from  it, whether  above 
or  below  the  mrfoce  of  the  ground,  into  land  of  a  neigh- 
■  Tram  n  ilnm.,  EL  O.  Hont^lon  A  On.,  BoMon. 


bOT,  where  it  injures  a  cellar  and  well.  Is  liauein 
lOr  the  likjory  withont  other  proof 


1.  In  an  action  on  an  Bwanl(tfarbltralon,Bnderainb> 
mission  fn  poii,  by  which  tbe  delCndant  undertook  to  do 
an  act  which  he  was  not  legally  oompetent  to  perlbnn, 
which  andertaklng  was  the  consideration  Ibrlhe  •nblal*' 
slonon  tliepart  of  tbeplaintUT:  SUd,  that  the  ■obmis- 
Bion,  not  being  binding  on  both  parties,  was  binding  on 
neither,  and.  With  tbe  award,  was  Told.     Teemem*  v. 


Z.  Tbesuhmtsslon ofaeauBeofaottontofbnraitiltTatota 
by  whose  "  Bnal  award  "  the  parties  promised  to  abide, 
their  award  "that  weoomelo  the  final  coDclndon  that  in 
tbe  amount  of  daniagca  we  do  not  agree,  but  our  agree- 
mentla  that  each  party  pay  bis  own  arbltraton  "  a  cer- 
tain sun  each;  and  tbe  payment  of  one  oftbearbitratora 
by  the  plalntlii;  are  bo  bar  to  anothn  sotlon  by  ths  sune 
idalnUir  against  the  sama  deftndaat,  on  the  aama  eaoaa. 
AnttA  V.  HUaBtmb. 

An  action  against  a  bank  ftw  tbe  oon  version,  or  tbe  loss 
by  grass  negllgeose  of  valnahle  artlelea  deposited  with  it, 
as  balles,  without  hire,  cannot  be  sustained  on  evldenea 
front  which  the  Inference  that  the  aitldea  were  stolen  by 
servants  of  the  hank,  selected  and  oonttaned  la  its  em- 
plcyment  without  negligence,  who,  in  the  proper  oonrse 
of  bnslnsaB,  bad  access  to  them.  Is  equally  dednUble  with 
anyol' 


The  provisions  In  the  United  StstM  bankrupt  aet  (n.  8. 
St  of  IHTT,  ohap.  170, 1 14),  that  an  sMlgnment  nnder  the 
act  Blall  veet  in  the  assignee  the  title  to  all  the bankmpt's 
property,  "  althongh  tbe  same  Is  then  attached  on  means 
prooesH,"  and  "  shall  dissolve  any  soeb  attachment  made 
within  tOnr  months  next  preceding  the  oommeuoement 
of  said  prooeedlnga  "  In  bankruptcy,  does  not  prevent  the 
enforcement  of  a  Jadgment  against  the  bankrupt  on  a 
portion  of  his  property  attactieil  In  the  action  more  than 
fOur  months  before  he  commenced  proceedings  In  hank- 
mptcy.   BiOtt  \.  TV)ppa». 


It  Is  competent  for  a  creditor  wbo  holds  a  mortgage  or 
other  security  lor  a  ■nbsisttug  debt  to  absolve  the  debtor 
from  personal  obligation,  and  agree  to  have  raooorse  to 
the  security  alone  lOr  payment.    Baa  v.  Wi/tlA. 


bringing  an 

action  on  a  contract  after  the  exj^ratlon  of  a  defflnlta 
time,  which,  by  the  terms  of  the  contract,  was  llxed  i» 
Ita  performanoc   iVapui  v.  mmpta^ 


To  decree  an  absolute  and  final  dlssolntion  ofa  corpora- 
tion, at  the  suit  of  an  Individual,  Is  no  part  of  the  general 
Jurisdiction  of  a  court  of  law  or  of  equity,  and  can  t>s 
Justmed  only  by  axpcos  statata,  mgir  v 
Jiuttrano*  0>. 

1.  Inai 


2.  Tbe  costs  of  a  bitt  In  equity,  brought  by  executors 
and  troaleea  to  obtain  tbe  Instruction  of  the  court  as  to 
the  construction  of  a  bequest,  are  to  be  borne  by  the 
residuary  aMi 


flsanit  and  battery  the  Jury 
may  oonslder  as  an  t^gravatfon  of  the  tort  tbe  mental 
suffbrlngsof  the  plaintiff  from  tbe  Insult  and  Indignity 
of  the  defendant's  blows.   AmM  v.  Sotomta. 


THE  ALBANY  LAW  JOUBNAL. 


heowUdo<>»vey.«dth«he,brtod»»d.TeiiWtta«i«       ^,^g,y^,t„„^^Uu.tU.edeftDdat.teupiK»edhlm. 

t>  hsTS  B  lioeDM  to  Quany  and  reinovelt  Is  competent 


0/Uiepremtae«liiUieBn"<t8e.   «wi«B  t.  Jlo<i(;«r». 

».  Inlluenoa  property  wU-'ed,  fcltboneb  owd  tor  a  eelO«b 
porpose.  and  to  oM»lii  an  iuija«  •dTanlago.  wlU  not 
avoid  a  deed  Uierebjf  proenred,  anlew  there  to  fraod  or 
d(ire«^  or  onle«  It  1.  lo  exerted  a>  io  inl-tltalo  the  wlU 
ol  him  ezerUns  It  flir  that  of  the  BmnWr  to  saeh  a  degree 
that  the  Utter  U  no  loDger  a  free  agent.   flow<>v.Bl«». 


IT  the  mntor  of  a  lot  of  land  cewrre.  "  the  right  to  pW8 
and  r«p««  over  the  granted  premise,  (or  the  P^H™"  "' 

repairing  hto  building  "  on  an  joining  lot,  ■  at  aUUme. 


ry,"  the  grantee  to  entlUed  lo  reawnable 
-   notice  or  the  IntenUon  of  the  fcrantor  to  ^"^^fJ^P^J 
belOre  being  liable  to  an  ac 
of  way.    PA^ija  T. /oAnsm- 


<n  for  obBtmotlDg  the  right 


A  vardlot  and  Jadgment  are  oonolmlve  by  way  of  eetop- 
pelonlyaiioftaU  irtthont  the  estotence  and  proof  " 
adnitoiloo  of  which  Uiey  oonld 


it  have  been  rendered. 


evHencoofaUcenieftomhertohlin  tofloeo.   iterrlekv. 


L  On  trial  of  the  l«ne  of  the  luMnlty  of  a  woman  dur- 
ing a  certain  period,  eyldenoe  ot  her  general  repntatlon 
In  the  neighborhood  at  that  time  as  insane,  and  of  deolara- 
tlons  of  her  parent*  and  others,  slnoe  deceased,  that  she 
vas  then  Insane,  and  opinions  of  wltneeaea  personally 
aoqoslnted  with  her,  bnt  not  experts,  aa 
condition  at  that  time,  are  Inadmissible. 

'%.  The  usage  of  a  trader  to  withhold  from  his  agents 
anchorlty  to  sell  goods  on  credit  is  Immaterial,  and  so  Id- 
adratoslble,  on  the  qnesUon  whether  he  apeclaUy  confer- 
red sneh  authority  upon  an  agent,  who  admits  that  it  was 
notoonUlnedln  hlsoriglnftleontraotofagency,   Sell  v. 

^"^  rBAVSUIjKirr  BBPBBBBTATIOSB. 

Evldenoe  that  at  the  time  of  the  sale  of  an  express 
which  was  ran  over  the  line  of  a  raUroad.  the  seller,  hav- 
ing notice  from  the  railroad  oorporatlon  that  on  a  certain 
day  it  would  take  back  the  privileges  which  it  had  allowed 
to  express  men  over  the  road.  In  order  to  make  anoh 
arraugemenla  for  the  future  as  might  bedeslrahle,  did  not 
mention  thto  to  the  pnrchasar,  and  represented  to  him 
that  he  oonld  contlnae  to  ran  tlve  express  over  the  road, 
and  would  have  nodlOlcDlty  In  making  arrangements 
with  the  corporation  Ibr  the  purpose,  but  that  the  pur- 
chBsec  knew  that  the  seller  had  no  arrangement  with  the 
corporation  which  would  prevent  Itftomwlthdrawinf -■ 
any  time  the  privilege  of  running  the  express  over 
road,  to  not  suOolent  to  sustain  an  action  by  the  pur- 
chaser against  the  seller  far  false  and  Oandnlent  repre- 
sentations.   JUncy  T.  fiardy. 


1.  irtheownerof  a  mill  and  reservoir  dam  on  the  dame 
stream  renders  Intarmedlate  land  wet  and  less  valuable 
for  cultivation,  by  lotting  down  water  from  tbedam  in 
Ibe  dry  season  of  the  year,  he  is  not  liable  in  damageii.  if 
the  water  which  he  lets  down  to  reasonably  necemiary  for 
the  use  of  bto  mill,  and  doeg  not  Increase  the  volume  of 
the  stream  beyond  its  nsoal  limit,  or  overHow  Itsnatural 
channel;  nor  to  liable  In  damagea  for  flowage  if  the  water 
which  he  lets  down,  and  which,  trnnobstmcled,  would 
not  flow  the  InterroediaW  land,  doea  flow  it  by  Oiling  a 
pond  which  ts  raised  by  the  dam  of  another  mUl-owner, 
who  has  a  right  to  flow  It  by  thatdamatall  seasons  of  the 
year.    Drata  v.  RamOlon  WoOtm  <*. 

3.  The  owner  of  a  mill  on  a  stream,  who  has  aright  to 
draw  from  bto  reservoir  more  or  less  than  the  natural 
flow  of  the  stream,  at  hto  pleasure,  to  work  hto  mill,  to 
entitled  to  relief  in  equity  against  the  owner  of  an  inter- 
mediate dam  which  detoys  the  passage  of  the  water  by 
the  time  necessary  to  flU  the  defendant's  pond,  and  by  its 
I  leaky  eonflltlon,  allows  the  water  to  run  so  to  waste, 
when  the  plaintiff's  mlU  to  not  at  work,  as  to  make  it 
necessary  to  fill  Iba  pond  from  day  to  day.  Srace-v.  Tale. 

PBOKIHBORy  KOTE. 

In  an  action  by  an  Indorsee  against  the 
promissory  note,  evidence 


In  a  suit,  based  on  the  N.  Y.  Revised  Statutes,  part  ^ 
tllle*,chap.  8,art.a,|*I,  ofaslockholder  ofacorporatlon 
ohartervd  under  the  law  of  Hew  York,  against  the  corpor- 
ation, fbr  a  violation  ot  its  charter  In  declaring  and  pay- 
ing a  dividend  onl  of  Its  capital  stock,  a  decree  of  the 
Supreme  Conrt  of  New  York  declaring  the  corporation 
aisKilved,  Is  in  aoceM  of  the  Jurisdiction  of  the  court,  and, 
therefore,  entitled  to  no  Ihltb  and  credit  In  tbto  Common- 
wealth as  a  Judicial  proceeding.     Fblfet 


0  show  a  waiver  c 


If  goods  of  a  master  frandnlenUy  appropriated  by  bto 
servant  were,  at  the  time  of  suob  appropriation,  in  the 

possession  of  the  master,  whether  actual  or  oonstructlve, 
although  In  the  custody  ot  the  servant,  the  crime  U 
laroeny.    CbmrnamMuUA  v.  Berry. 


In  an  action  of  tort  by  a  married  woman  tor  quarrying 
and  carrying  away  stone  from  her  land,  evidence  that  she 
MW  the  Blone  (which  was  ^oarrled  within  Mj  rods  Ir«m 


<f  demand  and 
is  snfflclent  to  support  an  allegation  In  the  declara' 
tlon  of  demand  and  notice.    Barrtton  j.  BaUey. 

2.  In  an  action  by  an  Indorsee  gainst  the  Indoreer  on  a 
promissory  note,  evidence  that  after  the  note  (611  due  the 
defendant  promised  the  ptolntlff  to  pay  It.  to  ac 
with  other  evidence   as  UnUlng   I 
demand  and  notice.   lb. 

A  buyer  sent  an  order  tor  goods  to  the  seUer  In  another 
State,  who  there  delivered  them  toacarrlBr  (or  transporta- 
tion to  the  buyer.  Beta,  that  the  rale  was  completed  in 
the  Stale  where  the  seller  resided,  although  the  terms 
thereof  wore  originally  agreed  on  by  agents  of  the  parties 
at  the  residence  of  the  buyer.   ifUns  v.  .Soiwr. 

A  teetalrii,  In  her  will,  gave  "the  Improvement  of  my 
property  In  trust  to  "  a  trustee  named,  "  the  income  to  be 
paid  equally  to  my  brother  and  my  sister  during  their 
natural  Uves,  and,  at  their  death,  the  principal  I  give  to 
my  nephews  and  nieces  then  Bnrvlvln,i."  The  brother 
died  after  the  death  of  the  IcBtatrti  and  left  the  atoter 
sarvlvlng.  BtlA.  that  the  whole  Income  of  the  properly 
was  payable  thereafter  to  the  sister  until  her  death,  until 
which  time  the  gin  over  in  remainder  to  the  nephews  and 
niecea  wasnotto  take  eOMt.   Loringv.CbOUdet. 

BUPBSME  OOORT  OF  ILUNOIB.* 
XJERCY. 

1.  EwdeiKBH^.— Whereapersoalnchai»eofawarehonse 
puTOhasee  grain,  and  ships  It  in  the  name  of  theowner  of 
the  warebonee.  and  he  advances  money  to  blm  on  soch 
shlpmentfl.  and  the  purchaser  ships  none  in  hto  own 
name,  It  may  be  inferred  that  the  person  making  the 
pnR;bBsee  to  the  agent  of  the  penwin  in  whose  name  it  Is 
shipped,  and  the  latter  will  be  held  liable  to  a  person  to 
pay  fbc  grain  of  whom  a  portion  so  shipped  was  purchased, 
ifalbnm  v.  ScTireiner. 

i.  ZMbOUIxt  of  agent  to  principal:  agent  tn  treating  'pUA 
prtnelpol.'  vttatdttctotealiaiina$eonnecleitinlhlxitageiirt/-  — 
Where  a  party  accepts  the  position  of  an  agent  to  take 
charge  ofthe  lands  of  his  principal,  collect  the  rento  and 

•  From  H.  1.  Frssnun,  Ulale  Beporta  ;  to  mpaar  to  volnm*  «; 
nilDols  Baports. 
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n>f*lty,  and  pay  the  tazea,  a  fldnclaiy  and  eonfldeatlal 
relation  ta  tboreby  oreal«d  In  r^atd  to  everylhli^  relat- 
ing to  anoli  lands  ;  and  Id  treating  wltb  bis  principal  fbr 
the  property,  tbe  agent  la  bound  to  make  the  fullest  dla- 
alosoreB  at  all  matters  conneot«d  therewith,  within  his 
knowledge,  which  it  !■  important  (or  his  principal  to 
know,  in  order  to  treat  nndentaodlngly.  Iforrit  tmd 
«)Ut  V.  nv^- 

S.  Omcea&netit  tf/aett  SpmagBM—aaildiOia  aiija.  — And 
when  an  agent,  oocDpylngsooli  arelatioD  tolila  principal, 
parohaaea  the  propeny  atagreatly  inadequate  prioe,  by 
concealment  of  fiu^  and  information,  relating  thereto, 
which  he  waa  bonnd  to  disclose,  the  sale  will  be  set 
aside.   Tb. 

4,  Of  a  parti/ ptwvhcalnff  from  OieOfferU  irUA  tavnuledge  q^ 
Ott  Qfrenf  1  AtOML  —  And  When  a  party  pnrchsses  from  the 
agent,  a  portion  of  the  property  so  porehased  (h>m  Iho 
principal,  with  Itill  knowledge  of  the  traniaotlons  between 
the  agent  and  bl*  prlnelpal,  the  sale  cannot  be  nutalned 
lb. 

1.  LHteoifOtd  bv  aeteplor  before  maluH^:  Oea  not  toM  It* 
iKgoUabUUt/-'  and  V  re-iuuta;  indoriert  are  {loMe.— The 
principle  Is  well  settled,  that  a  bill  of  exchange,  dlscoonted 
by  the  acceptor  before  maturity,  does  not  lose  its  negotia- 
bility, and  If  re-lsaned  by  the  acceptor,  before  It  &Us  due, 
(o  a  stranger  who  lakes  it  In  good  faith,  and  for  a  valoa- 
ble  consideration,  the  parties  whose  names  appear  on  tbe 
bill  as  Indonera,  are  liable  to  tbe  holder,  the  aame  as  If  it 
had  not  passed  Ihroogh  the  hands  ot  the  acceptor.   Jtoger* 


3.  W^at  eanttdarttl  a  tuffldfit  amtlderaliim /or  l/ke  tranter 
bii  the  aeeiplor,  —  And  in  snoh  cose,  where  the  parly  to 
whom  the  bill  Is  re-lssoed,  takes  the  same  on  account  of 
Indebtedness  of  the  acceptor  to  him,  anch  Indebtedness 
constltnlea  a  snfllotent  oonslderatlon  to  sapporC  the  trans- 
ft.r,   lb. 

1.  Whtre  ii^ary  vmplatned  (/  oeeurrtd  i^ler  lutt  AivutfU.- 
cnn  Ae  no  mofenf.  —  In  ■□  BoHon  on  tbe  case  s«alnBt  a  rail- 
way compear,  to  recorer  damages  for  stock  alleged  to 
bare  been  killed  by  the  defendants'  can,  the  proof  showed 
that  a  part  of  the  Injnry  oomptalned  of,  and  fOr  which  the 
plaintiff' recovered,  was  not  snslalned  until  after  the  eom- 
menoement  of  the  snlt:  SOd,  that  as  to  the  stock  killed 
after  snit  brongbt,  a  recovery  could  not  b«  had.  TtOuto, 
Peoria  and  WorKiU'  iCoflutiif  Oampanti  v.  Arnold. 

X  W/iatwia  be  coruiderediuffleimiprof^  thai  tile  fnjurnviat 
dont  Av  Oe  defenOantf  (ra<nj,— And  In  snob  case,  where 
there  Is  DO  positive  proof  that  the  defendants  operated 
tbe  railway,  which  It  la  claimed  committed  the  ItiJnTy, 
but  BQoh  ttat  Is  inforentlally  shown  by  tbe  fact,  the  de- 
fendant was  Incorporated  by  tbe  name  It  bears,  at  a 
session  ot  the  legislature  next  previous  to  the  Injury  com- 
plained of,— nnder  such  clrcnmstances,  the  tnftarBnce  is, 
that  snch  InJnry  was  done  by  the  defendants'  rood,  there 
being  no  proof  that  any  other  road  was  operated  In  that 
porUon  of  the  cooBty  where  the  damage  was  done.   lb. 


1.  Irregularltlf  in  Oia/oreeloHno  praxeOlttgi:  doe*  ruK  fai- 
vaOdala  the  mortgage.— The  validity  ot  a  chattel  mortgage 
li  not  anected  by  reason  of  an  irregularity  In  the  proceed- 
ings to  foreclose  it.    Himforav.  OlnteliL 

%  ihj*nmena<tffeTwI*n«*fan<»*n(ft««)urtni^flkifflato.- 
require  no  s(OB»p».  —  Instruments  are  not  required  t«  be 
stamped  to  be  evidence  In  the  oonrtl  of  Ibis  State.  And 
no  unbvorablc  inference  can  be  drawn  against  the  party 
oBbring  snch  unstamped  Instrnment,  by  reason  of  the 


It  Ota 


ip.  7ft. 


<i  bu  mortgagor  otter  dfl-outt-The  principle 
is  well  settled,  thai  where  a  mortgagor  ot  chattels  retains 
the  pcasesalou  of  the  mortgaged  property,  by  or  through 
the  act  of  the  mortgagee,  alter  default  made,  such  reten- 
tion la  baudolent  per  a«.  lb. 
4.  But  Where,  an«r  the  debolt  ot  the  mortgagor,  a  sale 


of  the  property  nnder  tbe  mortgage  is  had,  and  porehased 
by  a  third  party,  In  good  &Ith  and  fOr  a  valuable  oon- 
Hlderation,  who  leaves  it  In  the  poaseaslon  of  the  mortga- 
gor, then  possession  so  acquired  by  the  mortgagor  would 
be  lawful,    tb. 

6.  Parol  agreement  to  extend  t^tbne of  pai/ment.-fiiuiiaea  on 
a  variable  eoniideraUon :  btndiae  on  Oie  pariie*.~H.  and 
wlfo  executed  to  P.  a  chattel  mortgage  upon  ftinr  horses, 
two  seta  of  harness  and  a  wagon,  to  seonre  a  note  for  fSOO, 
glreu  by  H.  to  P.  Before  tbe  morlsgematared,themort- 
gogor  let  P.  have  one  pair  of  the  horses  to  apply  thereon 
at  taeu,  the  price  being  tSOO,  a  deduoUon  ot  W  from  the 
price  being  mode  In  consideration  ot  an  agreement  by  F. 
to  extend  the  time  of  the  payment  of  tbe  balance  ot  the 
debt  from  two  to  three  months.  Before  the  expiration  of 
two  months  after  tbe  the  maturity  of  the  mortgage,  P. 
tnok  posaesBlon  of  the  other  span  of  horses,  harness  and 
a  wagon,  and  thereupon,  the  wife  of  H.  tendered  to  P.  the 
balance  dne  upon  the  debt,  and  demanded  a  return  of  the 
property,  which  wbh  remsed.  Jleld,  In  on  aoUon  of  trover, 
brongbt  by  the  wife  against  P.,  that  the  agreement  to  ex- 
tend Ihettmeofpaymentof  the  mortgage,  was  for  a  valu- 
able conslderatfon,  and  was  binding  upon  tbe  parties. 
Pttrce  V.  SfUbrnuefc 

1.  WhattetUnotbeametdenHl  exeemfve.—Ia  anaetlon  of 
trespass  for  folse  Imprisonment  and  for  assault  and  bat- 
tery, tbe  Jary  assesHed  the  plaintiff's  damages  at  tl.TOO, 
npon  which  Judgment  was  rendered:  Seld,  that  snoh 
damages  could  not  be  considered  eieaaslTe,  the  proof 
showing,  that  thedofendant.lnllnenaedsolelybya  willthl 
and  malicious  nature,  procured  tbe  arrest  and  prosecution 
of  the  plaintiff  upon  a  charge  of  laroeny,  without  tbe 
slightest  grounds  upon  which  to  base  a  JustlUcatlon  of,  or 
even  to  instigate,  his  conduct.    Aeno  v.  Wilion. 

3.  Whertaetiai(/eiemadefi«-jmbabtecauie,  —  Bal,whVt9 
a  person  In  good  faith,  and  for  probable  cause,  mokes  a 
criminal  charge  against  another,  the  party  so  charged 
cannot.  In  the  event  of  his  discharge,  recover  heavy  dam- 
ages In  an  action  for  trespass  against  such  person.   lb. 

8.  Siaxilve  damofei,  —  And  In  snch  case,  a  new  trial  will 
nocbe  awarded,  on  the  ground  alone  that  thedamiigea 
were  excessive,  even  though  this  conrl  would  have  been 
better  satisHed  with  a  verdict  tot  a  less  amonnt,  the  Jury 
having  the  right  to  give  punitive  or  exemplary  damages, 
and  tbelr  verdict  being  warranted  by  the  ntda  in  tbe 
case.   lb. 

1  JrutrucNoni.  —  And  In  snob  case  It  Is  not  error  for  tbe 
oonrt  to  refuse  to  Instruct  the  Jury  to  the  effect,  that  If 
they  believe  that  the  defendant  ordered  the  arrest  of  the 
plaintiff,  and  at  tbe  same  time,  stated  the  Susts  of  the  case 
to  the  officer  making  the  arrest,  the  defendant  Is  not 
liable  for  the  arrest,  if  plotnUff  whs  committing  an  act 
which  made  him  liable  to  arrest,  and  they  shonid  find  for 
thedefondant.  It  was  not  for  Oiejury  to  determine  what 
acts  made  tbe  plaintiff  liable  to  an  arrest,  and  there  was 
noproof  that  plalntlffwas  doing  an  nnlawfolact.   lb. 

C  Mor  was  It  error  for  tbe  court  to  rettase  an  Instruotlon 
which  directed  the  Jury,  that  unless  the  defendant  made 
the  eliartie  against  the  plaintiff^  he  was  not  liable,  when, 
nnder  oonnta  which  chai^^d  an  arreetand  Imprisonment, 
the  plaintiff  wonld  have  been  entitled  to  reoover,  without 
to  who  made  the  fUse  charge.  lb. 


1.  i7uau(/.-uittftrMiwe<fo  otwfi.— It  is  the  duty  of  execu- 
tors and  administrators,  enjoined  by  law,  to  reduce  the 
assets  of  the  estate  to  money,  and  report  the  same  to  the 
coort,  to  be  paid  upon  debts  and  distributed  among  the 
parties  entitled  to  receive  It.    Jo/melon  t.  MtgileirtaL 

2.  Omnoi  loan  llie  monr]/  qf  Ote  etlale  irWiout  legal  autJior- 
<Q/.~And  If  an  executor  loans  tbe  money  of  the  estate, 
unleu  nnthorlEed  or  required  so  to  do,  by  the  will,  be 
does  It  In  bis  own  wrong,  and  It  operates  as  a  OevatlaiM, 
and  credlton,  legatees  or  dlstrlbnlees,  may  sue  and  re- 
cover on  his  bond.   7ft, 
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JuntUhed  minor  hefn  hoBlna  no  iruanllait.  —  And  wbenan 
execDloi  fnrnlahea  Uie  necasmi?  ftrad  uid  clothing  ftirthe 
anpport  ot  mlnoT  heirs,  having  no  snardlAn,  be  should  be 
aUoved  to  oharge  a.  reasonable  compenukUon  therefor.  lb, 
*.  Bitrilen  <:fpm)f:  tt  wU  on  on  txecvtot't  beruL  In  >  anlt 
In  chsnoerr  on  an  eieentoT'a  tmnd,  b^  the  devlteea,  Ibr  an 
alleged  mlrappropTtatlon  of  the  moneTS  belonsing  to  the 
eelale,  where  the  defendant  clolnu  that  snchmoneTS  were 
paid  over  bf  the  eiecator  tocomplalnanu,  llUlncnmbeDt 
on  blm  to  MtUfltotarlly  setabllih  mch  fiMt,  tbe  money 
haling  been  In  tbe  hands  of  the  execntoT,  at  prored  bj 
bla  report  la  the  eoort.   lb. 

1.  Boa  ihwrn.  —  It  U  not  the  mie  that  fraud  most  be 
■hown  by  anrmatlTO  tcattmonr.  Proof  of  Hnch  fact  may 
be  shown  by  alraomstanoea,  thjio  the  ezlstenoe  of  which 
the  In&renoe  of  ftsnd  is  natural  and  Irresistible.    Bullock 

3.  .fVMwivtlDs  evidaiet  ^.  —  Where  a  party  eiecatad  and 
delivered  to  another  a  ohattel  mortgage  apon  certain  pro- 
perty, wMeh  was  dnJy  reoorded,  and  Hhortly  after  died, 
and  In  an  action  of  replevin  for  the  mortgaged  property. 
which  had  been  taken  apon  execotlon.  subsequently 
broo^t  by  (he  mortgagee,  It  was  shown  tbat,  at  the  time 
of  the  mortgagor's  death,  he  bad  In  his  possoMlon  tbe 
note  for  whlob  tbe  mortgage  was  given  as  aecaMty ;  Md, 
that  this  ftut  was  a  strong  olroonutanoa  against  tbe  bona 
jlOtt  and  honesty  of  tbe  mortgage  transaction,  tbe  pre- 
sumption being,  either  tbat  tbe  note  had  never  been  de- 
livered, or  had  been  paid  and  taken  np ;  and  this,  no 
matter  how  honest  the  transaoUon  may  have  been.  lb. 


Where  the  owner  of  a  lumber  yard  a4)Boent  to  a  rail- 
road. In  making  sale  of  the  lumber  yard,  profBases  to  tell 
tbe  Bupeistraotare  of  a  side  railway,  laid  upon  the  street, 
there  Is  an  Implied  wEinsnty  of  title  as  to  sncb  side  rail- 
w»7.     IToedrmrM  Ol.  Y.  TAonu  tt  tU. 


1,  OntUntaU  ty.-  for  improvemma  of  tXetr  properli/;  nU 
MHdftip.  — Where  work  Is  done,  or  materials  furnished, 
under  a  oontnat  made  with  a  minor,  tbr  tbe  Improvement 
of  his  property,  such  contract  Is  not  binding,  and  theoon- 
traclor  can  claim  no  Ilea  therefor  aKalnat  tbe  property. 
McOartv  V-  Ctarter. 

a.  JiteHpt<^rmHMbp.aft«rmmor«v;doetMlaBu»BHtoa 
taHflcation  tf  a  c<m/raet.  ~  And  where  Improvements  are 
made  nnder  inoh  a  oontraot,  the  receipt  of  rents,  after  he 
becomes  of  age,  from  tbe  proper^  so  Improved,  doea  not 
amount  to  a  ratlllcatlon,  so  as  loopemte  as  a  lien  against 
bis  property.    J  b. 


—A  party  performing  work,  or  furnishing 
■nalerUls  tor  the  Improvement  of  property,  must  ascer- 
tain whether  the  party  with  whom  he  Is  oontnetlng  Is  a 
minor  or  not,  and  Ifsnehcontraotlswltb  one  who  has  not 
attained  his  majority.  It  li  not  obligatory  upon  him,  and 
tbe  lien  of  tbe  contractor  lUls.   lb. 

4.  J^tmM  ftatiwii  a  Ift  sMoM  (Aon  (h<  fye  oofufdervd  oi 
omtert  Is  Of  tscttnl  <jfllttlr  inltrt^.  —  Where  a  person  holds 
a  leas  ea(at«  than  the  fee,  he  la  considered,  nnder  tbe 
Btatnle,  as  the  owner  mlv  to  the  extent  of  his  Interest  or 
estate,  and  cannot  by  his  contract,  create  a  lien  sgalnst 
the  property  to  any  greater  extent  tbui  bis  right  and 
Interest  therein.    lb. 

5.  SHate  aeqatrei  bv  nurrlamr  mOilfKt  to  tlie  Hen,  ~  And  the 
estate  of  a  husband,  acquired  by  marriage,  may,  by  hlH 
contract,  be  suhJecled  to  the  lieu.   lb. 

t.  AetivMcfivrOl  not  amotmt  to  a  raHfleaUon  i)fa  amlracl 
rnaOe  bifaptTKm  unauaerbed  to  eonfmc*.  —  And  where  a 
contract  Is  made  by  a  person  to  erect  »  building  upon 
premises  which  belong  to  another,  and  such  contract  Is 
mode  without  (he  knowledge  or  antborlly  of  the  owner, 
the  fact  (ba(  snch  owner,  after  Ita  eompledoo,  receives  the 


rents  and  proBta  tha«for,  does  not  amount  to  a  ratifica- 
tion of  snob  oontraot,  ao  as  to  create  a  Uen  tipon  the 
premises.   Tb. 


1.  Affoliut  aeetdenu.  —  In  an  action  on  a  policy  of  Insur- 
ance, against  deaOk  by  accidents,  tbe  court  reftised  to 
permit  the  defendant  to  give  In  evidence  the  application 
of  tbe  assured,  showing,  tbat  at  the  time  of  the  insurance, 
his  oocnpatlon  wws  that  of  a  "switchman,"  and  to  prove 
in  connection  tberewlth,  that  tbe  assured  was  killed 
while  in  theperformanoeof  tbedutlesof  a"brskemBn.'' 
Held,  that  thla  evidence  was  Immaterial,  That  the  mera 
repreaentatlon  by  the  assured,  that  be  wasa"  switchman," 
did  not  amount  to  a  contract  that  be  would  do  no  act 
connected  with  sneh  occupation,  or  that  he  would  not 
engage  In  any  different  one.  The  Anldenf  L^  Ititmatea 
Ot.  of  CMkwo  v.  AmuK 

1.  FtMc^  miut  provide  fitr  Ola  a(tet<nwMeAi>rM«««i  Anm 
UabOI/s  U  (Duff*'-— In  such  cose  the  defendant  cannot  pro- 
hibit Itself  ITom  liability,  Inasmuch  as  the  policy  was  not 
against  accidents  occurring  In  the  occupation  of  the 
BBsnred,  but  against  oecldenla  generally,  and  enumerated 
the  particular  casea  In  wblch  the  company  ooold  not  be 
held  liable,  but  did  not  provide  tbat  It  would  not  be  liable 
for  death  occurring  from  a  cause  not  connected  with  tbe 
occupation  of  the  aanured,  Or  that  be  shooia  not  change 
bla  occupation,    n. 

a.  AckrKnBledffment  in  peUeji  of  Oe  reee^  tf  tJu  premium: 
oanrtct  be  oontmmrtnl.  —  Where  a  policy  of  Insurance, 
ELCknowledgee  the  receipt  of  tbe  premlnm,  proof  tbat  It 
had  not  been  paid  will  not  be  permitted.   Jb. 

t.  (yiAepoHcv.'ruZe^anufnuMDn.  — The  rules  by  which 
a  policy  of  Insurance  la  to  be  construed,  and  the  prlnclplea 
by  which  It  Is  to  be  governed,  do  not  dlObr  Ihim  other 
mercantile  contracts.  But  conditions  and  provisions  la 
a  policy  of  Insurance  are  to  be  construed  strictly  against 
the  nnderwrllera.  Where  a  policy  of  Inaorauce  contained 
the  following  olansa:  "It  Is  expressly  agreed  that  the 
asBured  Is  to  keep  eight  bnckels  filled  with  water,  on  tha 
flrst  Soor  where  the  machinery  Is  run,  and  four  In  the 
basement  by  the  reservoir,  ready  for  use  at  all  times  In 
case  ot  Hre " :  Held,  that  thla  could  not  be  considered 
either  as  a  oondltlon  or  proviso  In  the  policy,  but  waa  an 
cipreaa  agreement  on  the  part  of  the  assured,  and  which 
must  be  construed  like  other  agreements.  The  mle  for 
the  oonstructlon  of  such  an  agreement  Is,  that  while  the 
assured  will  not  be  held  to  a  literal  compliance  with  the 
warranty,  aa  tor  Inatauce.  In  keeping  the  buckets  filled 
with  water  during  the  winter  season,  when  no  fires  were 
allowed  In  the  building,  which  might  be  Impossible,  and 
ooDld  not  have  been  contemplated  by  thb  parties,  yet  It  la, 
under  such  agreement.  Incumbent  ou  tbe  assured  to  keep 
the  required  number  of  buckets  In  good  and  serviceable 
condition,  at  tbe  places  designated,  ready  for  luatant  use, 
a  (alluie  to  do  which,  should  a  fire  occur,  would  prevent 
a  recovery  upon  the  policy.    Tht  Aurora  S^e  Itmtmace 


nTDOMKHT. 

flwwr  ^  court  ortsf  tta  tana. —He  power  Of  the  court  over 
lujudgments,  eioept  to  amend  them  In  matteraof  form, 
or  to  correct  clerloal  errors,  is  gone  when  the  term  at 
which  they  were  rendered  haa  expired.  After  tbat  time  a 
court  cannot,  on  motion,  set  aside  a  Judgment. .  TtieauU 


L  nirfeOart!  at  oomtnon  laio  .•  for  ni 
Tbe  right  of  forfeiture  tor  non-payment  of  rent,  t>elng  a 
a  harsh  remedy,  bas  never  been  favored  by  Uie  law,  and 
where  a  lease  provides  fbr  such  forfeiture,  tbe  landlord  la 
reiiulfed.atcommon  law,  before  he  can  declare  a  fbrielt- 
ture,  to  moke  a  demand  for  the  rent  on  tbe  day  It  fhUs 
due,  for  tbe  precise  amount,  and  at  a  convenient  bonr  be- 
fore aunset,  at  tbe  place  specified  In  tbe  lease,  or  on  the 
premises  If  no  plaoe  Is  named.   Bucb  demand  must  be 
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0  panon  be  preaant,    Cftqptnon 


nwde  tn  Awl,  althonsh 

a.  What  Witt  mil  be  c~ 
toattolartntHotealM 
teln  rmmlirn.  fncnthtinTltli  »  tpminml  qnnntltT  nf  itni"' 
power,  Bt  a  atlpnlaUd  not,  parable  on  tbe  flnt  day  of 
aw)h  moath,  from  Mar  1st,  ISSl,  to  January  1st.  isas.  Tba 
•team  power  tbeiebf  laaaad  waa  to  ba  oomiaaiilaated  from 
leaaor'aenclns,  thn>iigti  a  aliafl,toK'Binaeblnar7.  The 
leaaa  provided  Ibr  a  forteltore  Ibr  non-paf  ment  of  reot. 
K.  &lled  to  pv' the  rent  dne  on  tha  Ut  day  of  Hay,  ISSl, 
and  tba  leaaor,  on  ttie  7th  day  of  that  month,  cansad  to  be 
■arved  npon  K.  a  written  notloe,  notl^iig  him  that,  by 
reaaon  of  inch  debnlt,  he  had  elected  to  terminate  the 
leaaeat  the  axplratlon  often  day*  thereafter  Tliepereon 
■ervlng  snob  notice  wa*  Inatmoted,  by  the  lenor,  not  to 
receive  the  rent  If  K.  ibonld  oiler  to  pay  It,  whlcb  he  did 
oBia  to  do  within  the  ten  daya  after  the  servloe  of  tbe 
notloe,  and  It  waa  refosed.  On  the  fintof  Jnna  foUowlng, 
tba  leaaor  aeveied  tbe  oonueatlog  ahaft,  wbeieby  K.  wu 
•applied  with  the  ileam  power,  and  hla  machinery  stop- 
ped. In  an  action  by  K.  agalnat  tbe  leaaor,  to  reooTer  the 
damagea  aDBtalnadbyreaaonof  inohact:  Htid,  that  there 
was  no  Talld  declaration  of  a  forfeiture  by  the  landlord, 
so  as  to  terminate  tfaeleaaeandauthmrlaeare-entry;  that 
K.'soflta  to  pay  the  rent  within  ten  d&ya,and  theleaaor's 
refiual  to  receive  It,  were  tanlamonnt  to  payment,  and 
saved  the  leaae  from  a  fortbltnre.    lb, 

B,  Paymeyu  eif  rtni  madt  wfCKn  Oe  tta  dat/t  Ofler  noUM  ■' 
l0iiH«wl/Vom./toi3Mlin.  — In  giving  oonatnietloii  to  tbe 
aet  of  ISIG,  this  ooDrt  has  said,  that  if  the  tenant  pays  the 
rent  fa  arrean  witbto  the  ten  daya  after  aerviee  of  the 
notice,  a  (Orfeltnre  of  the  leaae  la  thereby  prevented. 
(CnatbeleM  v.  Farker.  M  III.  S36.)  lb. 

1.  JVn«nin-}MitVKn<</rsM.-  icttl  nal  oMAorias  Me  londlard 
to  enltr  and  /oni<Ntr  ezpet  the  tautnt  or  remove  (enemente  or 
(9fM<r(enantt>.  —  Under  aneh  leaae  E.  acqalred  the  aiune 
right  to  tbe  oae  of  the  ateom  power  thai  he  did  to  occupy 
the  premlaea,  and  his  failure  to  pay  tbe  rent  no  more 
anthorlaed  tbe  landlord  to  ent  off  such  power  than  It  did 
to  enter  npon  the  premlaea,  and  Ibrclbly  dlapoasea  the 
temuit  Ihereot  Here  non-payment  of  rent  doea  not  an- 
thorlse  tbe  landlord  to  enter  apon  and  R)relblT  expel  the 
tenant,  or  to  remove  the  tenements  or  their  apporte- 
nanoea,oranypartof  Uiem.  lb. 

B.  Meatiavtfihaitaaet.-fiir  dotruoMon  arbtutneu:  te  oon- 
te^punBi  €f  adUtifi  tff  tht  <<«aMpoMwr.-~And  In  anch  case, 
where  the  evldenoe  abowed  that  in  oanaeqnanoa  of  tbe  act 
of  On  landlord,  In  enttiag  off  the  steam  power,  the  leaae 
WM  rendered  valaeleas.  Mid  the  stook  in  trade  and  ma- 
chinery of  the  tenant  became  depreciated,  mi  hi*  bosl- 
nesa  deetroyed,— iTeld,  that  Uuse  were  all  propei  elements 
ibr  the  consideration  of  the  Jnrjr  In  aacertai&Ins  tbe 
meaanre  of  damages.    lb. 

t.  OmatmlnglJuprtfiU.  —  lLDA  In  CatlmaUog  the  loaaes 
■oatalned,  by  reason  of  the  destmctlon  of  plalntllTa  bnal- 
neas,  it  la  proper  fbr  tbe  Jnry  to  lake  Into  eonaldersUon 
It  of  idalntUT's  bnstness,  and  hla  proflts  for  a 
t  period  next  preceding  the  time  when  the 
Injaiy  was  iolUoted,  leaving  the  delbndant  to  abow  that, 
byd^pmaaion  in  trade,  or  &«m  other  eaoaea,  tha  proJlla 
woold  have  been  leaa.  lb. 

7.  Jh  MtNua  — In  all  actions  of  tort,  tbe  i 
ilawagaa  Is  not  less  than  tbe  amonnt  of  Ittjnry 
and  In  esse,  all  or  the  conseqaenttal  damages  inatalaed, 
oonneated  wlth,orflowingtr«mtheaateomplalnedoC  lb. 

8.  Mint  bereoL  — Bat  the  damagea  mnat  be  the  neceasary 
and  naloral  resnit  of  tbe  aot,  and  mnat  be  real,  and  not 
•peoolatlve  or  probable.   lb. 


tba  bnaband,  and  tbe  anbaequent  removal  by  the  parties 
to  this  State,  after  the  pasange  of  the  act  of  IMl,  worked 
no  change  la  the  title  to  anch  property,  wblcb  by  Ihe 
marriage  had  vested  Id  tbe  bnsbend.    Di^nJlt  v.  Jaettcm. 

X  Tbe  statute  was  never  designed  to  take  from  tbe 
boaband  rights  which  had  vealed  In  him  prior  (O  lla  pas> 
■age,  or  to  take  from  him  aacb  aa  had  been  aoqolted  in 
another  Btate,  BDbaeqnent  to  lU  panage.   lb. 


Jn  action  on  flotwnanfq^warTOnQ/.—L.,  a  grantee,  holding 
a  covenant  of  warranty,  was  sued  Id  «)eclineut  by  Om  and 
a  recovery  bad.  C.  conveyed  the  premise*  to  W.,  from 
wbomL.  pnrobased:  Htkt,  In  enaction  of  covenant  by  L. 
analDst  his  original  grantors,  that  Ii.,by  tbedead  ITom  W., 
obtained  only  the  naked  legal  title,  aa  the  oonveyance  by 
C.  to  W.dld  not  pass  C.'s  claim  to  mevta  prqfttt;  and  U, 
naver  having  paid  none  pnjittt,  nor  been  damnlOed  by 
the  sasertton  of  a  claim  to  them,  and  C.'s  right  to  recover 
them  having  been  cat  off  by  tbe  atatate,  prior  to  tbe  trial 
of  L.'s  snft,  tbe  deiendanta  oonld  only  be  etaarged  wltb 
Interest  from  tbe  date  of  C'a  deed  to  W.,  the  poaseaslon  and 
profits  having  been  enjoyed  by  Ii.  up  to  that  time,  ander 
defendant's  deed  to  him,  and  hla  pnrchaae  from  W.  only  ~ 
covering  tbe  merit  profits  back  to  the  time  when  W.'s  title 
aooined.    IFaodMotv.  Lca-UnMaL 

yardiet  agattul  Oka  eefdenoe.  —  Where  the  verdbst  Is  not 
clearly  agalnat  the  weight  of  evidenoa,  thejndgment  will 
not  be  dlatorbed.  Lalar  r.  Btmlon. 


1.  JHpMt  V,  MHlar  As  aM  VUn.  —  Where  parties  r«aldllig 
In  England  were  married  there,  and  the  wife,  at  the  time 
of  sneh  marriage,  waa  the  owner  of  oertaln  personal  prop- 
IB  operated  a«  an  abs^nta  gift  of  It  to 


1.  InlrrprtlaUoniifpattlaitaraf/reetaentbrtiBeaifarlarrt.— 
I.  and  P.  entered  Into  a  written  agreement,  whereby  F.  ad- 
vanced to  1. 110,00(1^  to  be  naed  by  him  at  bla  saw-mlU  in 
Wisconsin,  and  I,  agreed  to  consign  to  F„  at  Chicago,  all 
the  Inmber  manubctored  by  him  daring  a  certain  period, 
and  which  P.  was  to  aell, retaining  bisadvancea  out  of  the 
proceeds.  F.  bad  the  oplton  of  either  selling  tbe  lumber 
by  the  cargo,  or  of  yarding  It.  and  If  be  sold  Tn  Ibe  former 


and  also  fbr  tbe  pnrcbase  and  sale  of  Inmber  a.  _  . 
Tbis  agreement  provided,  that  the  product  of  l.'s  i — 
should^  charged  to  the  yanl  of  I.  Alf..  at  tl.OO  per  thon- 
•and  lew  than  Tba  market  rates  at  tbe  Uroe  of  the  arrival 
of  each  cargo  at  Chleago,  or  should  be  Invoiced  to  tbe  yard 
at  the  netcostofmannlhatare.  Tbe  optli  in  between  Uiese 
two  modee  was  left  to  F..  who  waa  to  make  bis  election 
and  sIgnllV  It  to  I.  within  a  certain  time,  and  which  he 
-"-'  --- ■  elected  to  take  by  tAe  Ibrmer  mode:  iMd,  that 

—  '"  --i\  create  a  partnership  In  tbe 

---  -' — '  by  I.,  at  hla  mill ;  that 
purchaser  of  the  lam- 

. ^ 1  to  tbe  market  rates, 

^  _ .   ntereat  In  cither  tbe  losses  or  gains  that  may 

have  attended  Its  mannlbctDre.    /Veeie  v.  Jdeton,  Admin- 

UlraUr,  Oe.  „      _.        ,.,^ 

£.  roiBtrig partner.  — A  pirtnercannot  sell  partnership 

property  In  payment  of  *-•-  ■—■'-'•' — •  ■•-»•'  — •"• — •  •*•- 


these  agreements  did  — , 

Jroflls  of  the  lumber  manalhctnred  by  I.,  a 
'.,  by  his  election,  became  the  me '-- 

ber  St  a  fixed  price  with  referei 
taking  n •"- 


roperty,  a 


..  seeure  bis  Individaat  ^St, 

of  bla  partner,  ao  aa  to  pravant  tba 

latter  frtND  having  aneh  property  m>Ued  to  the  payment 
oftheHrmlndAtedneas.   flMA  v.  AMdmcK  e(  ol. 

1  Where  a  parUier  makes  soota  a  mortgage  to  •eonta 
aneb  adcAt,  It  does  not  operate  asa  morteageon  the  Inter- 
eat  of  th«  maker  In  the  proper^,  aa  on  Ra Ibreolosnre  tbe 
property  wonld  be  diverted  from  tbe  use  of  llie  firm,  and 
wonldereate  a  tenancy  in  — — —-  i-.~™  hi. —«»<.- 


without  tha  ai 


e  reason,  one  partner  cannot  n 


M  parebnae 
e  that  If,  c 


e  ns^matitof  tbe  Snn  debts  and  a 

vie  asaets  of  the  firm,  aneh  property  fUl  to  the 

,..,  tbe  mortgage  woold  beoome  opmiUve  and 

enforced.   Snchlalheeflbotofasaleonexeontloo 

. It  In  tbe  firm  property.   lb. 


onl^wei 


n  person  in  poaaeastoa  of  tbe  pro- 
perty of  another,  without  tbe  knowledge  and  oonaent  at 
Uie  owner,  exchanges  the  aame  tor  other  properly  and 
.  ,    ,t  ..  . .  .^  ^^  f,^^  ^^  dlObrenoe, and  wltbont 
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Ui«  property  to  uken  In  exchange,  theret^  ratUyli 

act  of  Huch  person  uhlsannt;  and  the  puae  of  tbc 

after  leamlOB  the  bet  that  aacli  penoD  BoleD  as  agent  In 
the  tnnautlon,  blls  to  noUtr  the  principal  that  be  sboold 
look  u>  blm  tor  Ihenaymeut  of  the  dou,  nntll  after  the 
priDctpal  baa  letUed  with  the  agent,  and  In  snoh  aetUe- 
ment  had  paid  Uie  agent  tbe  anionnt  which  he  bad  given 
blalndlvldDalobllgatloutopar:  field,  that  tbe  principal 
waa  thereby  dlaohuwd  (Tom  aBfUabOlt;  to  the  payer  of 
the  note.    ttHcUr  T.  fearee. 

pjTT.nnjTi  COKPAKnS. 
I.  lUqidna  to  d<Ilnn-  Ote  gcodt  la  Ot  coniijnw.'  at  JiUpla^ 
,^tmtbum.alieiKmOi«  mt^Vt  (roe*.  -  Onder  aoetlon  23 
at  the  act  of  Fehrnary,  IW,  entitled  "  WaiebonaeaiBn," 
nllToad  ooinpanles  are  poaluvely  inhlblMd  from  making 
deUvery  of  any  grain  which  they  ha^e  received  for  tnin»- 
pottatlon,  Into  any  warebooaa  other  than  that  Into  which 
ft  la  oonalgned,  without  tbe  consent  of  the  owner  or  oon- 
algnee  thereoC  And  Independent  of  the  atatnl«,  the  doty 
to  make  a  penonal  delivery  to  tbe  consignee,  In  caaea 
where  iDChdeUvery  U  practicable,  la  required  by  the  com- 
mon law.  And  tbe  common  law  mie,  requiring  common 
camel*  by  land  W>  make  pereonal  J-"——  —  •►■-  —"- 


L.»_'c  —  >■.« I*  raUway>,/Vmi 

■  to  •nbatltate  In  place  of  pcraonal 
the  warebooae  of  f' 

lines.   And  In 


permltl 

toickol 


■Ignee.  haa  been  so  Bu 

delivery,  a  delivery 
Bat  tbU  la  npon  the  ■ 

ofdellvery  beyond  IL - 

-  iblpment  of  grain  la  made  W  a  P?fJrJ*'''ng  hia  ware- 
house  on  ibe  une  of  tbe  road  by  which  the  onJn  Is  trans- 
ported, and  anch  consignee  la  ready  to  receive  It,  It  Is  the 
duty  of  the  carrier  (o  make  a  perionaal  delivery  to  him, 
at  the  warebooae  to  wblcb  It  la  oonalgned.  FtnoenC  et  oL 
y.OhieaoaandtAUmRMTaytOimxaiy. 

X  wfSpebiUtavlabteinttUitndatmOtgllnnifaraaiaiu 
for  Oupurpom  ^fpertonal  deUvrrv-  -  *•>«'*'■''«  °"?«' S' 
adjacent  pn>perty  to  a  railway  company  had.  with  Ibe 
I^iunr  nftbe  company,  tor  a  valid  consideration,  been 
o  lay  down  a  aide  track,  oonnecUug  with  the 
^  company,  tor  the  purpoaa  of  tranaporllng  to 

ich  property  arllciea  of  freight,  and  SHCb  owner  has 
erecleS  tbcrcon  a  warehoaae,  wblchla  In  readlncea  for  the 
receipt  of  anch  freight,  aiioh  aide  track  Is  to  be  considered 
asapart  of  tbe  line  of  tbe  company,  for  the  porpoae  of 
delivery  under  this  slatate.    lb. 

fl.  m  tatuit  catei  oniu:  (Ac  eampani/  wfU  be  exeutea  from 
(feUiwru.  —  In  anch  caao*  a  personal  dell  very  most  be  made 
atawarehooaeon  tbe  line  of  BQCh  Bide  track,  the  aame  as 
If  the  wareboose  stood  npon  a  side  irack  owned  by  the 
company,  and  tbe  compftny  have  the  right  to  "nd  lis 
cars  over  Bucb  track  for  the  purpose  of  delivery,  antll  tor- 
bidden  by  the  owner,  when  It  will  be  ezcnied  from 
delivery.  And  in  floch  case,  where  tbe  carrier  retoses  to 
makfi  a  pernonal  delivery  to  the  consignee,  tbe  party  In- 
Jored  Is  not  ootiUned  to  IhB  statutory  redress;  the  rtaht 
created  not  being  o  new  one,  nor  the  remedy  provided 
adeouala,  be  may  resort  to  the  restraining  poirera  of  a 

;:•  »r  ..>,.. „....n-,  to  prerent  an  Injuiy  to  hia  bualnees 

e,  and  which  conld  not  be  compensated 


ralgblei 


h  Its  rates  of  transporla- 

tion.  muBL  uo  so  without  Injurlona  discrimination  aa  to 

fi.  And  when  It  has  llxed  Its  ratea  tot  tbe  tra asportation 
ofgrein,  from  any  given  autlon,  on  the  line  of  Its  ruod,  to 
Chicago,  It  will  not  DC  permitted,  on  the  grain  being  taken 
there,  to  charge  one  rate  tor  delivery  at  Ehewttrehonsa  of 
one  person  and  a  dimrent  rate  for  delivery  at  that  of 
another,  both  warehonaea  being  upon  Its  line  or  aide 
traoks.   lb. 

«.  DBHenyi 


ttbemaOeto 


It  baa  been  consigned.   lb. 


loiMehthefitl(ilii 


to  atop  the  natural  How  of  the  anrlhce  water  itom  lh« 
dominant  heritage,  and  thus  throw  It  baok  upon  the 
....„    ™.i Jfodtoon  CbwHi  JtoUwiw  Ch. 


latter.    OOAomv. 


,. ve*vmtapairilebU.~Q  conveyed  to 

B  certain  Unda.  with  the  power  to  aell  them  and  apply 

" iceeds  la  the  payment  of  O's  debla.    B  sold  Um 

tnd,  to  the  extent  of  the  OTOceeda  received,  applied 

1  paivment  of  Q'a  debts :  BOd.  In  an  action  agalnat 

_ .  . .  _  <nedltor  of  Q,  wboae  claim  bad  not  been  paid,  that 

B  could  not  be  held  liable  tor  a  misapplication  of  tbe 

(Dnda,  there  being  no  proof  that  B,  on  receiving  tbe  dead. 


had  agreed  wltbQ  to  pay  this  olajm  a 


%  pretorred  debL 


,.. ~jre  owners,  aa  tenants  In 

common, ofacertain  tractof  land  Incumbered  by  amort- 
gage,  which  was  fOrecloaed  and  Ibe  premlsaa  pnrcbased 
byoneC,wboaaalsned  thecertlflcaleioA.  D,  the  mother 
or  B,  having  a  r^nt  of  dower  In  an  undivided  half  of  tbe 
premlaea,  and  being  akm  guardian  of  B,  redeemed  the 
same,  by  paying  over  to  the  master  the  ttall  amount  of  the 

tnrcliaae,  which  snm  was_pald  to  A.  In  a  anlt  tor  partl- 
lon,  by  A  agatnat  B  and  D,  h^d.  Uiat  A  muat  take  her 
allotment,  antOeet  to  D'a  Hen  tor  the  payment  of  one-half 
of  the  redemption  money.    mnverA  Hat  v.  aumt. 

3.  That  D.  having  redeemed  tbe  premlaea  n-om  the  maa- 
ler'a  sale,  bad  a  valid  claim  against  A  lo  the  extent  of 
one-half  of  tbe  redemption  money  paid  by  her,  and  which 
oonstitaled  an  equitable  Hen  on  tbe  luid  wblle  In  tb« 
hands  of  A,  which  a  court  of  equity  would  entoroe.  lb. 

B.  Where  one  tenant  In  oommon  removea  an  incum- 
brance from  tbe  common  estate,  the  other  (enania  moat 
oonlrlbnte  to  the  extent  of  Ibelr  respective  Interesla,  and 
to  secure  aucb  eontrlbntlon,  a  oonrt  of  equity  will  entoroe 
npon  such  Interests  an  equllable  lien  of  tbe  same  charac- 
ter with  that  which  haa  been  removed  by  the  redeeming 

*.  Of  Oa  purcAoM  ef  an  ouMondtafr  flllc  bv  emt  Itnant  ,- 


1.  ReUiUve  to  (Ike  mfonxmenl  of  truMt  bu  eowti  afeaulhi.  ~ 
Where  a  policy  of  Insurance  on  the  life  of  tbe  aaa^nor 
was  voluntarily  asalgned  by  him  to  a  trustee,  Ibr  the  ben- 
ellt  of  his  three  oblldrBn,  notice  of  which  ssalgnment  and 
tniat  WBi  given  to  the  company,  and  also  to  anch  trtiates, 
who  sent  u)  the  assignor  his  written  acceptauoe  thereof, 

"  i  policy  and  aasignment  remalp-^ '- •• ■ — 

aaslgnor,  E 


le  policy  and  aHlgnment  remained  In  the  possession 


111.  That  an  acta 
mcnt  thereof  lo  tb( 


ance  thereof,  conatltuled  a  sufili 


lellvery  of  tbe  policy  and  a 


J'ant  promlM  to  frfee  or  leate  lamli  for  Qui  Uft  of  (mclfwr  .• 
not  Hniiffw. — A  pand  promise,  tonoded  upon  no  con- 
sldemllon,  made  by  the  owner  of  lands,  to  give  or  lease 


KTvttude  in  raptet  (A*r«W'.~ThB  plalntllT 

was  the  owner  of  a  tract  of  land  lees  elevated  tbaa  tbe 
land  In  the  neighborhood,  ITom  which  all  the  water  tbat 
fell  upon  It,  from  rains  or  otherwise,  flawed  on  to  the  land 
of  the  plaintiff,  and  which,  by  means  of  a  depression  In 
hIa  land,  ran  off  bis  land  to  adjoining  land  and  thence 
Into  a  natural  lake.  The  defendant,  a  railroad  company, 
made  a  lante  embankment  on  Ibe  line  of  plalntlff'a  land, 
entirely  flltlt^  np  Ihls  channel,  thereby  throwing  tbe 
water  back  on  plaintlTs  laud.  Negtlgence  In  so  doing, 
wltbnnt  leaving  sn  opening  in  the  einbankment  for  tbe 
water  to  Sow  on  and  escape,  w«a  alleged  In  the  declaration. 
On  demurrer  to  the  declaration.  It  waa  hilA,  It  sMtcd  a 
good  canae  of  action.  The  owner  of  a  servient  heritage 
has  no  right,  by  embankments,  or  other  •rtlOolal  means, 
24 


of  tbe  parties— the  one  notifying  the 

. ,  . — •,,  and  hla  written  Bcocpl- 

ont  delivery  to  oamplete 


assignor  In  maklnBthcawlgnment,  namely,  to  mnke  pro- 
vision fbr  bis  orpban  ahlldren,  being  fully  esubllsbed, 
" — ■-  in,  though  the  transfi 


2.  jlolei.'lnMn'fnnqfDar'Iri,' aeonfroIHnf  elcnwnt,— Inancli 
casea,  equity  will  look  to  tbe  sabatance  of  the  act  done 
andtielnl  — ..-—-.-.-. ^ .--         


(ha  paraaaom  y  Aer  Auaboad 


lineal  descendants,  and  provided.  1i 
Ilia  IT  1 ",»»».  vMD  <-.comeoton»-balf  othlB  personal  eaUite 
should  be  paid  lo  bla  widow  dnilng  her  tlto,  and  at  her 
deatb  should  be  dlstrlbnted  among  his  collateral  kindred, 
and  bequeathed  the  other  halt  to  various  persona.  Tbe 
widow  renounced  tlie  will,  and  aet  np  claim  lo  tbe  entire 
personal  estate.  Held,  tbat  In  anch  coae  tbe  widow  wus 
only  entitled  to  one-third  oftbe  personal  pruperty  remain- 
ing, after  tbe  payment  of  debts.  In  addilJon  to  the  award 
of  specific  property.    McUvrpAy  v,  Bi^ltt  and  OaoOnBioh, 

2.  Senuaciatlon  <lf!  doei  not  rendrr  (Ac  ieilator't  prnprrhi 
<n«MaI«.  —  By  the  widow's  renunciation  of  tbe  will,  Ibe 

Eroperty  of  her  husband  Is  not  thereby  converted  Into  an 
itesutte  estate.  Tbe  will  remains,  ncitwlthstandlng  she 
declines  Ita  provisions  la  her  Ssvor;  and  in  such  case  the 

...I.  — .. ••\e  iiatote  of  wills,  which  applies  only  lo 

,  has  no  application.   lb. 
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ALBAifT,  Fbbbuabt  2fi,  1810. 


AGREEMENTS  TO  PAT  DEBTS  IN  GOLD  OR 
SILVER  COIN." 

When  the  case  of  SAode*  r.  BroMon  was  dedded  by 
the  New  York 'Court  of  Appeals  (M  N.  Y.  649),  I 
regarded  the  point  ]n  oontiarersy  as  aettled  and 
iMiiTOcUy  aetlled.  Conaeqaeutly,  I  waa  Bomewhat 
■orpriaed  on  reading  the  opinion  and  decdBlon  of  the 
Supreme  Court  of  the  United  Slatea  (86  How.  Prac 
'  R.  365  and  444),  levenlng  that  deoialon.  And  now, 
upon  a  rarefDl  review  of  the  <3«Be  and  of  the  prevail- 
ing opinions  in  boUi  oonrta,  I  aiA  led  to  prononnoe  in 
fkvor  of  the  reaaoofi  assigned  and  the  oonolusions 
arrived  at  by  the  New  Yorlc  court, 

TlM  New  York  conrt  appears  to  have  been  oontent 
with  stating  and  deciding  apon  the  agreement  aa  made 
by  the  partiM,  whilst  the  United  States  coiirt  liBB  taken 
tlie  Utierty  of  reforming  an  agreement  to  pay  a  debt 
into  one  for  the  delivery  of  spedflo  arUclea  of  per- 
sonal property,  and  then  reaaona  out  and  decides  a 
ease  of  Its  own  creation. 

The  bets  in  the  case  were  briefly  these:  In  1B51, 
Christian  Uets  btyrrovtii  of  the  defendant  Brooaou 
(1,400,  and  gave  a  bond  and  mortgage  to  ascnre  Ita 
future  p4^ment  with  interest,  stlpnlsting  In  the  mort- 
gage that  the  debt  should  be  paid  "i»gotdor»iiv»r 
coin,  law/ul  mon^  o/  the  United  State*."  The  debtor 
•old  the  land  to  the  plaintiff  Rhodes,  snltject  to  the 


In  1866,  when  one  dollar  in  gold  was  worth  In  mar- 
ket IZ.26  in  greenbacks,  Rhodes  tendered  to  the  de- 
fendant the  amount  dae  on  ihe  mortgage  In  the  United 
Statea  legal-tender  notes,  and  demanded  satisbotlon 
of  the  mortgage;  bni  the  defendant  refused  to  sooept 
the  p^ment  as  offered,  on  the  gronnd  that  the  eon- 
tnot  called  for  payment  in  gold  or  silver  coin. 

The  plaintiff  having  perfected  his  tender  by  making 
the  required  deposit  of  the  greenbaoka,  broi^t  thla 
action,  demandlngjudgment  that  the  mortgage  be  ad- 
judged aatiafled.  The  gesaral  term  In  the  Eighth 
dlstriot  of  New  York  ordered  Judgment,  to  the  eflbot 
thot  the  mortgage  was  satlsAed  by  the  tender  and 
quiring  the  defendant  to  take  the  money  and  saUsty 
the  mortgage  of  record. 

This  judgment  was  taken  to  the  Conrt  of  Appeals 
of  the  State  of  New  York,  where  It  was  afSrmed,  on 
the  ground,  as  I  nnderetand  the  opinion,  thst  the  sub- 
ject of  the  debtor's  obligation  was  a  debt,  aa  diatln- 
guisbed  traia  an  agreement  to  deliver  spedflo  artielea 


it  decision  of 
e.  and  Ib  llm- 


f  Ihe  reason  log 


Tbat  Bl 


ea  are  rery  Btrotig, 


ihonldtheqneatlon  ever  come  before  theooart  Bnia', 

. ivBtaadB  four 

addltlonni  Jadees  are  Bborlly 

"■-    " — * 'If  oonllrr'    — '- 

._..„  -.lihttiepn___ ., 

Wblle  we  folly  colnoids  Trl^ 

UwlndBmontOttheoonrl  In  AAodn  v.  Avnnn.  we  betlere 
that  tliiBt  JadEinent  was  fonnded  on  a  line  of  argument 
nnneoeasary  and  taUadooB.— Ed,  L.  J. 


rhoae  opinions  are  iu  harmony  wllb  the  present  mluorltr 


of  personal  property,  and  was  within  the  scope  of  the 
act  of  Congress  of  2fith  Febroary,  1862,  making  eer- 
tain  treasury  notes  legal  tender  in  tlie  payment  of 
debbi :  and  consequently  the  formal  tender  of  thoas 

>te8  was  a  full  performance  of  the  debtor's  obligation. 

The  case  was  then  taken  by  appeal  to  the  Supreme 
Court  of  the  United  States,  where  the  judgment  of  the 
New  York  court  was  reversed,  on  the  ground  that  the 
debtor's  obligation  was,  in  effect,  an  agreement  to  de- 
liver gold  and  silver  dollars  and  fractions  of  dollars  to 
the  amount  of  the  debt,  and  could  not  be  satisfied  by 
any  other  mode  of  payment  —  the  aot  of  Congress  of 
the  2eth  February,  1862,  to  the  contrary  notwithstand- 
ing —  and  the  Impracticable  doctrine  laid  down  as  the 
standard  rule  of  praotlce  in  that  court,  tliatwherecon- 
traota  to  pay  debts  made  payable  In  coin  are  sued 
upon,  judgment  may  be  entered  for  coined  dollars  and 
parte  of  dollars. 

I  once  heard  of  a  Juatloe  of  the  peace,  who.  In  bis 
leal  for  dispensii^  Justice  In  strict  aooorduice  with 
the  agreement  of  the  parties,  gave  judgment  against 
the  defendant  for  seven  doUare,  payable  half  in  lye 
and  half  in  oom ;  but  I  never  heard  of  that  Judgment 
being  followed  as  a  precedent 

The  mle  is  well  settled,  that  upon  an  agreement  to 
deliver  one  hundred  bushels  of  wheat,  the  Judgment 
for  non-delivery  is  the  market  value  of  the  wheat  and 
interest.  And  upon  an  agreement  to  pay  a  debt  of 
one  hundred  dollars  In  wheat,  the  Judgment  is  for  the 
amount  of  the  debt  and  no  more.  In  the  one  case  the 
obligation  is  to  deliver  the  wheat,  and  In  the  other  it 
is  to  pay  the  debt. 

The  learned  Chief  Jnstlce's  analy^  of  the  coinage 
acts  la  well  executed,  and  the  Information  thus  sim- 
pUfled  and  thrown  out  to  the  public  is  valuable;  but 
it  lUls  to  show  that  those  acta  have  Imparted  an;  new 
Ufe,  or  any  wonder-working  properties  to  the  inert 
metal.  It  la  gold,  after  all,  and  nothing  more.  If 
paKiee  choose  to  make  it  an  article  of  merdumdlse, 
as  theee  parties  did,  or  aa  the  brokers  have  of  late, 
there  does  not  appear  to  be  any  thing  In  the  coinage 
acta  forbidding  them  to  do  so.  For  aught  that  ap- 
pcATS,  we  are  Just  as  much  at  liberty  to  buy  and  sell 
gold  dollars  at  a  price  i^^^ed  upon  as  gold  spoons.  It 
Is  all  very  tme  that  we  now  have  two  kinds  of  money 
which  are  lawfbl  tender  in  payment  of  debts,  but  the 
only  eflbct  of  this  is  to  allow  the  debtor  to  take  his 
choice;  and,  of  course,  he  will  select  that  which  is  the 
cheapeet  or  moet  easily  obtained.  No  debtor  will  pro- 
onre  and  tender  gold  when  greenbacks  are  oheaper  or 
more  easily  obtained;  and  this  practical  bet  baa  led 
to  the  withdrawal  of  the  gold  from  general  circula- 
tion, except  where  some  statnto  requires  it  to  be  used, 
and  converted  it  Into  a  mere  article  of  commerce;  so 
that  now,  it  can  hardly  be  said  that  gold  oonsUtntes 
any  portion  of  our  drcnlating  medium. 

At  the  time  this  contract  was  made  the  Insertion  of 
the  dause  payable  in  "gold  or  silver  coin,  lawful 
money  of  the  United  States,"  was  utterly  nugatory, 
for  without  that  clause  the  creditor  had  the  right  to 
demand  lawful  money,  and  that  was  gold  and  silver 
coin ;  nothii^  else  was  then  lawful  money.  Henoe 
the  natural  Inference  Is  that  the  intention  of  the  partias 
was  nothing  more  than  that  the  pc^ment  should  be  In 
lawfhl  money,  and  If  the  addition  of  the  words  "  law- 


ia 
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All  mone7  of  tbe  United  States,"  moana  any  thing,  it 
Is  Bimplj,  that  ttie  debt  ebould  be  paid  in  lawful 
money,  as  distinguished  from  State  bank  bills.  Bat 
tho  idea  Uiat  this  oc  any  other  "contract  to  pay  a 
debt  in  gold  or  silver  ooin  is,  in  legal  import,  "  •  an 
agreement  to  deliver  a  certain  weight  of  standard 
gold,"  smelia  a  little  too  strong  of  the  schools  for 
practical  life.  An  agreement  to  deliver  a  certain 
weight  of  bnllion  of  a  certain  fineness  is  olearly 
an  agreement  to  deliver  a  specific  article  of  per- 
sonal property;  but  that  Is  not  this  case.  Very 
trae,  "  ttie  currency  acts  themselves  provided  for  pay- 
ments in  coin;"  and  thatistbe  reason  wbythererenne, 
Ihe  interest  on  the  public  debt,  and  the  like,  must  be 
paid  in  coin.  TheobUgatlontopay  in  coin  rests  on  the 
statute,  noton  the  agreement  of  the  parties.  True,  also, 
"  the  merchant  who  is  to  pay  duties  must  contract  for 
the  ooin ;"  that  is,  he  makes  a  speciSc  contract  for  tfie 
delivery  to  him  of  BO  much  coin;  so  "the  bank  which 
reaeives  ooin  on  deposit,"  agrees  to  return  the  same 
number  of  coined  dollars  on  demand ;  ao  the  "  mee- 
seuger  who  is  sent  to  the  bank  or  the  custom  house" 
agrees  to  deliver  so  many  coined  dollars.  These  ere 
all  contracts,  not  "to  pay"  a  debt,  but  to  deliver  so 
many  coined  dollars.  They  are  not  debta  but  obliga- 
tions or  undertakings  to  deliver  so  many  coined  dollars. 
So,  if  "  the  government,  needing  more  ooin  than  can 
be  collected  from  duties,  contracts  •  •  for  the  needed 
amonut,"  it  is  an  ^reement  Ibr  the  delivery  of  the 
specified  number  of  coined  dollars,  and  may  be  en- 
forced as  such.  So  of  "  depositors  of  bullion  at  the 
mint,"  the  government  agrees  to  return  to  them  a 
coined  dollar,  half  eagle  or  eagle  for  every  so  many 
gnUua  of  the  bullion  at  the  etaadard  fineness.  This, 
nlso,  is  an  agreement  to  deliver  coined  gold.  And 
these  instances  certainly  "are  riot  debta,"  but  agree- 
meula  to  deliver  specific  articles. 

The  error  of  the  United  States  Court  consists; 

1st,  In  treating  this  mortgage  as  evidence  of  "an 
agreement  to  deliver  a  certain  weight  of  standard 
gold,"  etc,  when  the  whole  drcumstances  and  sur- 
roandings  of  the  case  and  of  the  parties  clearly  show 
that  nothing  was  more  foreign  to  the  minds  of  the 
parties  than  a  sale  or  purchase  of  gold ;  the  debtor 
borrowed  the  money  and  gave  this  mortgage  to  secure 
its  payment,  and  the  creditor  loaned  the  money  and 
took  the  mortgage  to  secure  its  payment;  thelnsertion 
of  the  gold  clause  was  merely  declaratory  of  the  law 
which  authorized  the  creditor  to  demand  lawful 
money;  and  the  presumption  that  the  "lnt«nt  was 
that  the  debtor  should  driver  *  •  *  a  certain  weight 
of  gold,"  etc.,  Is,  to  say  the  least  of  it,  without  any 
foundation  in  the  transaction.  Treated  as  a  oontract 
for  the  sale  and  purchase  of  gold,  it  would  be  void  for 
unoertainty.  It  was  simply  a  loan  of  money;  nothing 
more.  And  in  this.  Its  natural  and  true  light,  the  act 
of  Congress  of  1862  allows  its  payment  in  legal  tender 

2d.  In  announcing  or  undertaking  to  establish  the 
dootrine  or  rule  of  practice,  that  in  a  common  law 
action,  upon  a  contract  to  deliver  ooin,  the  judgment 
may  be  entered  forcoined  dollars  and  parts  of  dollars. 
Such  a  Judgment  con  be  entered  only  in  an  equity 
action  for  a  spedfio  performance. 

It  Is  to  be  hoped  this  det^on  will  be  reviewed  and 


overruled,  or  at  least  never  followed  as  a  precedent, 
and  the  sound,  practicable  and  heretolbre  well-estab- 
lished doctrine  of  the  New  York  court  reaffirmed. 


In  the  "  Wasps  "  we  have  a  most  vivid  picture  and 
admirable  satire  of  the  admlnistration.pf  law  In  ancient 
Athens.  The  state  treasury  was  replenished  by  fine* 
Imposed  by  tJie  courts  upon  delinquents,  and  of  the 
money  thus  extorted  a  great  part  was  bestowed  on 
public  feasts  and  amnsements.  Under  such  circum- 
stances, a  rich  defendant  stood  but  a  slender  chance 
of  escape,  and  the  six  thousand  dicasts,  or  Jurymen, 
of  Athens,  acquired  a  passionate  fondness  for  attend- 
ing the  courts.  In  tfie  comedy,  "  Philocleon,"  an  old 
dlcBSt  has  become  nearly  insane  in  his  eagerness  to 
dischan^e  his  official  duUee.  "He  cannot  sleep  for 
thinking  of  the  bench,  and  prefers  to  his  comfortable 
bed  at  home  a  shake-down  at  the  door  of  the  court, 
that  he  may  secure  a  good  seat  in  the  (tent  row  when 
the  business  commences.  There,  with  his  staff  In  his 
hand,  and  his  Judicial  cloak  on  his  shoulders,  bis  de- 
light is  to  sit  all  day  earning  his  three  oboli,  and 
having  his  ears  tickled  with  the  gross  flattery  by 
which  litigant  parties  at  Athens  sought  to  oondliate 
the  bvor  of  thejudgee."  His  son  is  much  disgasted 
at  his  lather's  mania,  and  determines  to  prevent  his 
goii^  abroad:  and  so  guards  ths  outer  door,  and 
stretches  a  net  over  the  oonrt-yard.  The  old  dicsst 
tries  to  escape  byway  of  the  chimney ;  but,  in  spite  of 
hla  assertion  that  he  Is  smoke,  is  dislodged.  Next  he 
pretends  tobeanxloustognouttosellsnass;  bntthe 
sun  offers  to  do  it  for  him,  and  bringing  out  the 
animal,  discovers  that  the  old  man  had  strapped  hlm- 
selfnnder  its  belly.  Another  attempt  to  escape  by 
creeping  along  the  roof  tiles  is  baffled.  Just  then  a 
chorus  of  his  fellow  dicaats,  dressed  snd  painted  to  re- 
semble wasps,  call  on  ihelr  way  to  court  to  inqoirs  why 
thoir  brother  does  not  accompany  them.  The  wasps 
and  the  liitber  rail  against  Uie  son,  who.  In  defense, 
sisserts  that  hie  &tber  has  been  cheated,  and  that  ths 
careerofthedicosttsastateofal^ect  servitude.  The 
old  man  insists  that  he  has  by  virtue  of  his  offlne  an 
almost  despotio  power.  The  chorus  Ls  appointed  to 
determine  the  J  ustlce  of  ths  dispute,  and  the  argument 
commences.  In  Pbllodeon's  account  of  the  delights 
of  his  office,  the  poet  lashes  the  abuses  of  the  system 
with  an  unsparing  hand.  The  reealt  of  the  ailment 
is  that  the  chorus  entreat  the  old  man  to  snbmit  to  his 
son's  wishes.  But  as  the  passion  is  sUU  strong  on 
blm,  the  son  su^;eel3  Uiat  be  shall  insUtute  a  domestic 
court  and  try  causes  at  home.  Opportunely,  a  dog, 
Cleon,  appears,  and  complains  that  another  dog,  Labes, 
has  cairied  off  and  eaten  a  Sicilian  cheese.  The  old 
man  insistsontrylngthiscauseimmedlattiib  Bo  the 
indictment  is  IVamed : 

"The  <toB  of  CvdatheuDB  doth  present 
Dog  Labes,  of  ^xodb,  for  Chat  be — 
BiDgljr,  alone— did  swallow  and  devour 
Ooe  whole  Slclliaa  cheese,  agalnaL  Cbe  peace." 
The  trial  goes  on,  speeches  are  made  pro  and  con, 
and  the  old  dlcost  voles  an  acquittal  for  the  first  time 
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In  his  Ufa,  asking  pardon  of  tlie  gods  ibr  such  an  an- 
pnoedeotod  aot.  Tbe  son  promisee  to  take  care  of  the 
old  man,  and  the  pla^  ends. 


Closely  modalled,  in  several  scenes,  upon  "  The 
Wasps"  of  ArlstopliaueB,  but  of  more  intelligible, 
because  of  more  modern  interest,  is  "  Les  Flaidenra  " 
of  Racine.  The  absence  of  any  translation  of  this 
exquisite  comedy,  either  in  prose  or  verse,  so  fikr  aa  I 
can  learn,  la  my  excuse  for  ofTerii^  translations  by 
myself  of  Bome  passages.  We  have,  as  dramatis  per- 
towx,  Daadln,  a  Judge,  fond  of  exercising  hia  powera; 
his  son,  Leandre,  a,  gsy  youth,  to  whom  the  study  of 
the  law,  for  'which  his  Ihther  designs  bim.  Is  irksome ; 
L'lntime,  the  Judge's  secretary;  Petit  Jean,  the  boiiae 
porter,  illitorale;  and  the  Prompter,  who  helps  tbe 
advocate.  Petit  Jean,  in  the  trial  scene;  also  Chicaneau, 
a  citizen,  and  La  Comteese,  both  litigious.  Ijeandre 
and  Dandin  make  their  first  ^ppoarauoe  in  a  dialogne, 
in  which  the  old  man  eipoBtnlates  with  his  son  on 
aooount  of  his  disBolnte  course,  and  reproaches  him 
for  deeplalng  the  law.  The  hereditary  pride  of  tbe 
old  French  Judge  Is  strikingly  ill nstrated: 

"Money  1>  not  earned  so  lUtlii  my  dominion. 
Each  one  of  thy  line  ribbons  cost  me  'n  opinion. 
Hy  gown  makes  yoa  aabomedr    And  yon  tbe  son  of  a 

Bhoald'n  act  the  gentii 

ItlsaKDod  proftonlon.    Compsre,  too,  prloe  tor  price. 
The  New  Tear's  gifts  of  a  good  Judge,  and  those  of  t 

Bemark  wbat  we  sliall  be  at  tb'  end  of  next  December:— 
What  '■  tlien  your  gentlemanr   A  post  In   Ui'  ante- 

The  son  tries  to  convince  tbe  fitther  that  his  health 
demands  repose  and  retirement,  and  to  Induce  him  to 
stay  at  home  and  temporarily  give  np  business.  Tbe 
old  gentleman  being  indisposed  to  accede,  tbe  son 
threatens  reetrolnt.  The  Judge  says  that  life  to  him, 
without  the  exendse  of  hia  oOlolal  duties,  is  a  punish- 
ment. The  son  tells  him  he  can  set  up  a  domestic 
court.  At  that  moment  the  porter  opportunely  rushee 
In,  annoandng  that  the  bonse«]og.  Citron,  has  carried 
off  and  devoured  a  capon.  The  Judge  aelsea  on  the 
idea,  orders  tbe  arraignment  of  the  offender,  and  as- 
signs the  porter  to  the  proeecntlon,  and  the  secretary 
to  the  defense.  The  trial  titen  goes  on,  with  tlie  aid 
of  the  Prompter,  the  advocates  having  flnrt  been  cram- 
med fbr  tlieir  respective  parts.  I  give  below  a  trans- 
lation in  Aill  of  this  admirable  scene,  in  wtiich  the 
tedious  prolixity  and  Irrelevancy  of  the  advocates  and 
their  oratorical  affectations,  with  the  ad  captandam 
argomeut  of  presenting  the  prlsonet's  fiunily  In  court, 
which  even  now-o-days  is  so  effective  when  the  action 
Is  against  a  rutroad  and  (he  relatives  are  women  in 
weeds,  are  drawn  in  anch  a  masterly  manner! 

Daudia: 
Ooue,  who  are  yon  down  theroT 


I  otHoe  to  help  Uielr  halting  memory. 
Davdbi; 
rtsnd.   AndyoDT 

I'mUieaWUtMy. 


Commence  then. 

Prtmtpter! 
Gentlemsn  — 
PttUJean: 
Ob,  take  a  lower  key,' 
For  If  yon  prompt  so  loud  they  never  can  bear  m 
Hylord  — 


I  soy.  pnt  on  your  hat. 
FtOtJeaa: 
Ob,  sir, 

I  tblnk  I  understand  good  breeding  better'n  thai. 
Daudin: 
Be  oovered,  I  repeat. 

Peia  Jnm  (putting  on  his  hat,  to  Prompter) : 
Well.  Prompter,  now  be  dumb; 
Tbatwhicb  Ikoow  the  beet  la  my  exordium. 
Your  honors,  when  I  consider  with  eiocUtnde 
The  world's  inconstaiicy,  full  of  vicissitude; 
WhtQ  1  behold  bo  many  races  different. 
Bo  many  wandering  BUiro,  mitoneslar  permanent: 
When  fvlewCfflBOrand  hiBforCone; 
When  I  behold  the  bud,  when  I  l>ehold  the  moon ; 
When  I  behold  the  slate  of  the  BabyloolBna, 
Tranaferred  from  Persia  to  the  Macedonians : 
When  I  behold  the  Lorralnes,  at  first  deapallc, 
Pass  Ui  a  monarchy,  and  then  grow  demooratlo ; 
'When  I  behold  Japan— 

Vlmmi: 

When  will  he  stop  beholdingT 

Oh  dearl  why  will  he  tntermpt  me  with  bis  sooldlDgT 


When  I'm  a-sweat  to  learn  If  he'n  Japan  dL. . 
A  harbor  lOr  his  capoti.  and  thai  his  wandering's  over. 
You've  Inldrmpted  him  with  your  dlaoOOiM  SMUnl, 
Now,  advocate,  prooeed. 

I  can't.   Pve  lost  the  word. 
Lecmdrt; 

:  none  derides. 

your  arms  atuck  close  against  yonr 


Oat  with  It,  Little  John. 
Bat  why  d'ye  keep  your 


le  perpendlrnlarT 


PetU  Jean  (moving  his  arms): 
Wlion— 1  behold— when— I  behold- 
Well,  whatf  yon  dnncet 
I'etUJean: 
Why,  bow  oan  one  expect  to  coarse  two  hares  at  onoe  T 


That  tbe  metem  — 

FtatJean: 


Oh  dear  I    Thehorss- 

jptutjean: 


•Itia  Frenoli  lawyen  ■ 


rt  prIvUeced  lo  pMid  oovered. 
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OhblocklMadl 

The  blockhead  - 


The  plBgTie  oD  yon  be  oa 
Bee  t  outer  lelloir,  too.  Tlth'g  teoe  like  I«Dteii  that ! 
Go  to  the  deril.  ail  t 

Come,  on  to  bniliiea  pnih. 
FttUJean: 
Oh  dear  mat  what's  the  dm  of  beftUugroand  the  bash 
The;  tMuih  me  to  n>eak  words  In  len^      '" 


Bis  ''■ODodliiK  word^^i 


iDld  Itma  here  la  PontoJae 

Now,  Idon'tiee  theaenieof  all  thlshDrlr-burly: 
la  short,  toOnd  aR>wl  I  came  this  mom  Ing  eany; 
There's  luDght  yoar  dog  woo't  Meal,  U It  but  take  the 

Of  lOwl,  and  now  he's  gone  and  gobbled  up  our  capon  -~ 
A  capon  from  the  lUlne :  here's  ootblng  to  decide ; 
The  flist  time  that  I  And  him,  I'll  totuid^  tan  his  hide. 

A  very  neat  oonolnalon,  worthy  your  setting  onll 

Pnujean: 
OhiOarpwhowllI.  One  knows  my  meaning  without  doubt. 

DaudbM 
Frodnee  yonr  wltneeeea. 

Ltandri.- 
„^      ,  Well  said.  If  he's  got  any. 

Theydon'toomefbr  the  wish;  they  onatadeal of  money. 

AMJson.- 
We  have  a  plenty,  thongb,  and  they'r 


beyond  reproaoh. 


Lei  them  present  thenuelTes. 

It*UJem.- 

1  have  them  In  my  poneh. 
mand  Joi 

I  object  to  them. 


But  why  ottJeot : 


Well  said  I 
L'lnUmi: 

They're  n^m  the  tCalne  ;■  their  trade's  to  ooEen, 
DmMt. 
nme,  these  Maine  witnesses  crowd  In  here  by  the  doson. 
L'lnHml; 

Tour  honor— 


I  onnnot  answer  anyUiing. 

BamHn: 

Why,  that 's  iadldoos. 
Z/JnHinJ(lnatoneeadlngln  a  Baneai)- 
Hy  lordi,  all  that  can  astound  the  calpabler 
Au  thai  which  mortals  hold  the  most  redonbtable. 
Against  US  here  assembled,  seems  to  be  In  leagne  ■ 
In  short,  I  mean  to  say,  eloiiaenee  and  Intrigae. 
The  bme  of  thedeoeased  on  one  hand  stands  t'  admonish. 
On  t'  other,  eooqaenoe  doth  equally  aslooMi,-— 
The  shining  eloqneaoe  of  master  Little  John. 

Bay,  oau't  yon  eotlen  down  the  shrlllnew  of  your  loner 

Vlstliat  (In  his  ordinary  voloe) : 
Oh,  JM,  I've  many  of  them.   (In  a  pompons  lone :)  Wluit> 

ever  dloldenoe 
Hay  Joitly  be  aroneed  by  said  fiune  and  eloqnenoe. 
We  rest  upon  year  tni^  as  Hope  leans  on  &e  andior 
And  trust  yonr  sense  of  right  to  mitigate  all  rancor 
Before  the  great  Daodln  Innocence  U  power; 
Yes.  before  the  Oato  of  Normandy,  (He  lower. 
That  enn  of  equity  whose  beams  have  never  languished : 
Vlet'ry  delighU  i£e  gods;  but  Cato  's  fOr  the  vanquished 

Laudin; 
Kow  truly  he  pleads  well. 


To  make  no  ftiHher  panae, 
I  take  my  cue,  and  go  to  the  merlls  of  my  cause. 

Aristotle  wisely  says.  In  his  PoUtlkon,— 

Daudlii: 
Why,  BdTooal&  the  point  la  now  about  a  oftpon. 
And  not  of  Aristotle  and  his  polltlos. 

X'JhttmJ.- 
But  the  authority  of  the  Ferlpatetlos 
Has  proved  that  good  and  evfi— 

In  courts  of  equity 
luun't  the  least  anthortty. 


The  great  Jaoqnea— 


The  point,  the  point,  the  point  1 


Harmenopnl,  In  ftot,— 


Fll  enter  your  debult. 


Oh  dear,  how  rash  yoi 


kltohen 


Then  have  the  AkIs.   iOulMii.)  This  dcg  to 

drawing  nigh, 
A  capon  plnrnp  and  sweet  within  he  did  eepy ; 
Now  he  tor  whom  I  speak  with  hunger  there  was  hasting : 
He  against  whom  I  speak  was  nicely  plncked  and  basUuS; 
J^n  he  for  whom  I  speak,  seized  on,  took  off,  secreted 
Him  against  whom  I  speak.    The  larder  thns  depleted. 
He's  taken  on  a  writ.    t>>unBel  plead  pro  and  oon  ■ 
A  day's  Sied.    I'm  to  speak,  I  speak,  and  now  I've  done. 

Tat,  tut,  tnt,  tot  I    Learn  better  bow  to  try  yonr  case. 
Th'  Irrelevant  you  give  at  a  deliberate  pace, 
Th'  important  you  run  over  at  a  gallop  strong. 


own  to  be  In  this  my  pleaded? ' 

This  style  is  now  moat  heeded, 
a  vehement  tone); 


Wherewerewe,nnuemenT  Theycome.  Audhowi 

They  chase  my  cllf*  — ■"  " — -^ 

Whatmansloi  ~   ' 


They  chase  my  cUeut,  and  tbey  fot . 

What  mansion  T    Why,  the  mansion  of  _  _ 
niey  (oroB  the  cellar  which  Barves  ub  tor  refuge. 
Of  brigandage  they  then  accuse  ns,  ft'-rn^r. 
We're  then  dragged  headlong  forth. 


n  Judge. 
and  of  theh. 


in  maai«r  ijitue  jonn,  your  nonor — latMst. 

Who  does  not  know  the  law.    If  any  Dog  (Dla««t 

Z>e  vl,  and  see  the  paragraph  Cbponibiu), 

la  manUMtly  contrary  to  such  abuse  1 

And  when  It  tomed  out  true  that  my  poor  client  Qtron 

Had  eaten  all  or  moat  of  the  aforesaid  capon, 


reigh  our  foi 
en  baa  my  el 
whomhaa  th 


And  whenlt tomed  out  true  tl 

Had  eaten  all  or  moat  of  the  afk. 

Agalnat  Ibla  tilfllng  deed  you  will  m 

"^  — •-' former  actlona,  and  let  noem  mitigate. 

~  client  ever  been  reprimanded  f 

. thU  your  house  olwaya  been  deluded  T 

'ben  have  we  blled  to  bark  at  robbers  in  our  town  t 
Witness  three  low  attorneys,  ftom  whom  we've  torn  the 
gown.  "" 

They  show  you  certain  fragments  to  accuse  us  by  ■ 
Receive  these  other  ftngments  to  help  nsjustliy.   * 

Jttajeam 
But  Adam — 

L-TnWitli 
Yon  keep  atlll. 

L'lntlsU— 


^cbyCoOQlc 

ttMUMnudiida.  ^ 
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T  brestb  's  per- 


1 1'  be  tntermltted, 
nrovorlCACJon, 

—  Bipllcatlon, 

„.  .  jrtu  exposltloD 

my  client's  Impoeltlan. 


And  rbrnml  peroTatlon  '■ 

I  come,  without  omlMlon 

CoQIMIllJIOIUly  t'  eUQDClB 

And  bold  up  to  7onr  eves  a  genei 
Ot  all  my  e»nm,  and  all "— 

T'  reiwat  the  ■am«  thliiB  twenty  time*,  ha  pretera  by  flu 

Than  onc«  t'  abridge.    Oh,  man,  or  whatever  else  yon  im 

Devil,  oondodei  or  hearen  seize  thee  with  danmaUoii  I 

I/mtbne; 


Before  tbe  world's  oreatlon— 


Idr  burlM  In  the  bosom  ol  the  mai 
The  elements -~  the  Ore,  the  air,  the 
Piled  ap  or  bnrled,  sre  Doaiht  bat  i 
A  dire  oonCUslon,  a  mass  of  matter 
Chaos,  disorder,  and  brooding 
ftaOvli"  -' — ■ 


(Dnndln,  being  sleepy,  nods,  and  Iklls  haaTlly.) 
Leandrl: 
My  &ther,  what  a  tumble ! 

See  how  be  drops  hla  bead  t 

Com«,  Hither,  rouse  yonrseUI 

.Ftltt  Aon.- 

Tonr  honor,  are  yon  dead  r 

Patbert  I M>j. 

Daudlrn 
Well,  weUt  wbatT  whot  a  man.  It  seems. 
Truly,  Ft*  bMO  ■sleep,  Mid  had  most  awful  dreams. 

LeanOri: 
Come,  sir,  decide. 

To  the  galleys  I 
Leandri: 

Ton  hardly  can,  sir. 


Come,  little  ones,  whom  he  would  orphans  render, 
Give  ntterance  to  yonr  nnderatandlngs  tender. 
Yes,  gentlemen,  yon  here  behold  oar  misery ; 
Itestore  a  lather  to  his  orphaned  family ; 
Onr  father  dear,  by  whom  we  were  eikgendered  — 
Onr  father  dear  — 

DauOtn: 
This  IBSDB  can't  be  tendered. 
VIMtml.- 
Oar  Ihthsr,  genUemen  — 


Don't  Bach  a  noise  be  keeping. 


Tttef'ze  making  a  great  mns 


Whv,  now,  I  B 

And  this  whic .. , 

I  am  qDlt«  bothered  here.   Tbe  Ikot  allf^sd  so  presses ; 
A  crime's  nverred ;  th'  accnsed  himself  confesses. 
Bnt  tr  he  Is  condemned,  eqnal's  th'  embarraoametit. 
For  then  these  pretty  children  mast  be  to  th'  euyliun  sent. 
Bat  I  am  occapled.    I  cannot  see  a  person. 

In  tbe  last  soene,  onr  author  depicts  tbe  Indifferenoe 
"With  vblcb  ooutta  had  grown  to  regard  the  torture  of 
UUgMtts  npoQ  tbe  rack,  or  "  putting  the  question,"  as 
UwM  termed  i 


Aobclte.- 
Ho,  and  believe  I  never  would  for  my  salvation. 

I  wish  yon'd  gratify  (br  this  yonr  InoUnatlon. 

ItabeOe- 
(tti,  when  th'  nnbappy  laOer.  can  any  one  stMtd  byf 

Why,  to  mi  an  hour  or  two.  It  answers  passably. 

This,  &oin  a  magiatrate  who  was  so  overoome  at  the 
Bight  of  the  prisoner'B  orphaned  ikmily,  is  pretty  strong 
satire,  but  not  extravagant,  as  observation  shows.  In 
a  diali^aa  between  Cbictmean  and  La  Comtesse,  the 
former  gives  tbe  ftillowing  aooonnt  of  hie  experience 
InUtlgatloii; 
Attend.   For  Hfteen  years  or  twenty  past,  an  a^ 


'—re  dlsDO-  - 


BaTByoo,  ttMD,nererse 


1  a  paifTpnt  to  toTtoref 


For  which  b- 

At  trnsBfls  two  oi  nay  me  wasi«  is  eatimaiea. 

In  short,  with  this  award,  after  a  year,  they  Olng 

Me  empty  out  of  oonrt.   And  then  an  appeal  I  bring, 

Now  while  th'  appeal  In  eoart  was  aleeidng  at  Its  ease 

Bemark  particularly,  madams.  If  you  plaase,— 

My  lawyer,  Drollchon  — no  fool  — on  my  petition, 

Obtained  by  bribery  a  prematare  declalon, 

And  thoB  I  gain  my  canse.    On  that,  what  next  la  doner 

My  opponent  tricky  resists  the  execution. 

Bnt  while  procedure  on  procedure  thickens. 

My  adversary  lets  In  my  field  hla  chickens. 

To  ascertain,  uoto  the  court  It  then  seemed  meet. 

How  much  of  grass  one  oblcken  In  one  day  can  eat. 

iHsne  at  lost  Is  iolned.    In  fine,  when  everything 

In  tbatoondltlou  stands,  the  cause  they  say  they'll  btiiu 

To  'n  end.  April  fifteenth  or  sixteenth,  'Ofty-sli. 

I  write  fresh  score.    I  put  In  evidence,  and  mix 

FlBlnt&  pleas  and  Inquests,  Inspections  oompulsory. 

Appraisals,  transfers,  three  Interlocutory 

Orders,  and  grievances,  ft'eeh  acts,  reports,  ra  gala! 

I  forge  my  name  In  letters  issued  by  Mftjesty : 

Fourteen  appointments,  twenty  writs,  six  Bllegatlons, 

ProdncUons  six  and  twenty,  twenty  In st'fleatlons. 

Judgment  In  short.    Hy  canse  Is  swallowed  la  expense 

Call  you  tills  doing  right  T   

Afler  flfleen  or  twenty  years  1   There's 
For  me  left  open  bnt  petition  civil. 

The  CotintcHS  Is  also  an  old  hand.  She  baa  been  In 
law  Okirt]'  years  or  more.  Chicaneau  saTe  that's  not 
much,  and  asks  how  old  she  ia.  Sixty,  she  replies. 
Bat  most  of  her  anits  ore  anlsbed.  She  has  on  hand 
only  (bur  or  five  little  affairs  —  one  ag^nst  her  hus- 
band, and  othera  sgainst  her  bther  and  her  children. 
She  has  erideayored  to  live  boneatly,  bnt  to  live  with- 
out litigation  cannot  content  her.  She  ta  no  oom- 
proralaer;  ebe  will  have  all  or  nothing,  and  will  sell 
her  cbemlae  if  neoesmry. 


LAW  OF  ARREST  WITHOUT  WARRANT. 

in. 

The  right  of  au  offloer  to  arrest  wlthont  warrant, 
while  the  individual  la  in  tbe  act  of  committing  tbe 
oflbnse,  wBB  diflcuBsed  in  tbe  precediug  article.  We 
now  proceed  to  a  discussion  of  the  right  of  an  offlcer 
to  stfteat  ^fler  the  offenat  U  committed. 

The  common  experience  of  mankind  la  that  when 
belaoua  crimes,  as  felonies,  itfe  committed,  there  is  a 
much  stronger  moUve  Ibr  the  offender  to  eeoape  the 
oonseqaencee  of  hia  oilme  than  there  is  when  only 
mere  misdemeanors  are  perpetrated ;  and,  therefore, 
the  law  has  clothed  tbe  peace  offloer  with  greater 
power  to  arrest  without  warrant  Ibr  such  offenses.  A 
prompt  arrest  and  paniahment  sbonid  be  rendered 
toiembiy  certain,  and  In  order  to  protect  the  rights  of 
society  ond  Insure  public  saAt?,  tbe  ofQcer  aboald  be 
In  Immediate  parsait  of  the  tbion,  and, 


150 


THE  ALBANY  LAW  JOUBNAL. 


If  nooosBary,  proceed  without  the  delay  of  obtaining  a 
warrant  In  sucti  CMes.  The  law  has  therefore  given 
aa  officer  mnch  more  authority  to  make  such  arreels 
than  it  has  a  private  individual.  An  officer  may 
arrast  any  person.  If  he  has  reasonable  ground  to  sus- 
pect he  has  committed  a  felony,  whether  any  felony 
has  been  eommitted  or  not  by  Uie  party  suspected  or 
arreatod,  or  by  any  pereon. 

In  1  Lead.  Cr.  Cases,  p.  197,  note,  Ur.  Bennett  says : 
"  The  first  ennodation  of  this  doctrine  is  in  the  Year 
Books,?  Hen.  IV;  Hilary  Term,  pl.  35.  Again,  In 
tFar<r«  Caae,  in  1636  (CUyton's  Reports,  M),we  find  an- 
other recognition  of  the  right  of  an  officer  to  act  upon 
thechai^  or  accusation  of  a  third  person ;  but  Samtttl 
T,  fliyne  (1  Dong.  S59,  1780)  was  the  flrstdistinctadjn- 
dicatlon  apon  this  Important  question  of  law.  Led- 
mth  V.  OaiehpoU  (Caldecott's  Oases,  291,  1783)  Is 
another  important  case.  The  main  distinotton  between 
Bamuel  v.  Faj/ne  and  Ledwith  v.  CateApole  is,  ttiat,  In 
thQ  former,  the  party  arrested  was,  by  a  third  person, 
reported  to  the  officer  as  gully  of  a  felony,  and  the 
officer  proceeded  upon  that  charge  alone,  while  In  the 
latter  there  was  no  charge  against  the  sttspeoted  per- 
son in  partjcniar,  but  the  olBoer  acted  upon  bis  own 
Buspidon  that  be  was  the  true  offender.  But  it  is 
clear  that.  In  either  case.  If  the  officer  acts  bona  ftde, 
and  upon  reasonable  grounds,  he  is  not  guilty  of  a 
trespass.    See  Oov>le»  v.  i>un6ar,  2  Carr.  &  Payne,  665. 

Every  American  case  on  this  question,  which  we 
have  examined,  refers  to  Samitel  v.  Payne  as  author- 
ity, Itwasdeddedby  the  celebrated  Lord  MansD eld. 
Ledwith  V.  CatehpoU  was  decided  by  ths  same  distin- 
guished Jurist,  who,  on  a  motion  (branew  trial,  said: 
"The  first  question  is,  whether  a  felony  has  been 
committed  or  not;  and  then  the  fundamental  dlslino- 
tlon  is,  that  if  a  felony  has  actually  been  committed, 
a  private  person  may,  as  well  as  a  peace  officer,  arrest ; 
if  not,  the  qaeeUon  always  turns  upon  this:  Was  tho 
arrest  &ona;Ue;  was  the  act  done  fyrly  and  in  puisuit 
of  an  ofTender,  or  by  design  or  malice  and  Ul-willf 
It  would  be  a  terribls  thing,  if,  under  probable  cause, 
an  arrest  could  not  be  made.  Many  an  innocent  man 
has  and  may  be  taken  up  upon  such  suspicion ;  but 
the  mischief  and  inconvenience  to  the  public,  in  this 
point  of  view.  Is  comparatively  nothing.  It  is  of  great 
consequence  to  the  police  of  the  country." 

It  was  attempted  by  the  pMntiff,  In  Beckwith 
FhUby  (6  Barn.  &  Cress.,  635),  to  make  an  essential 
distinction  between  the  rights  of  an  officer  whether 
he  acts  upon  his  own  suspicion  or  upon  the  chai^ 
and  accusation  of  another.  It  was  admitted  that,  in 
the  latter  case.  It  is  hia  dnty  to  make  the  arrest,  and 
it  Is  not  incumbent  on  him  to  prove  the  actual  oom- 
mlesion  of  a  felony.  But  it  was  claimed,  that.  If  he 
assumed  to  act  upon  his  own  suspicion,  he  then  placed 
himself  In  the  dtnation  of  any  private  oitlEen,  and 
could  Justify  himself  only  on  proof  that  a  felony  had 
been  in  foct  committed.  But  any  such  distinction 
was  entirely  negatived  by  the  court,  and  it  was  there 
broadly  Md  down,  that  a  constable,  having  reasonable 
cause  to  suspect  that  a  felony  has  been  committed,  has 
authority  to  arrest  the  party  suspected,  although  It 
afterward  appear  that  no  felony  has  been  committed.' 
Mr.  Bennett  (1  Lead,  Cr.  Cases,  p.  200,  note)  has 
tbe  fbllowlng:  "The  attempt  has  sometimes  been 


made  to  engraft  a  limitation  to  the  power  of  an  officer 
to  arrest  as  before  stated,  and  to  allow  him  to  arrest 
only  when  there  Is  reason  to  suspect  tbat  the  party 
accused  would  otherwise  escape."  This  position  was 
first  advanced  by  Serjeant  Russell,  In  DavU  v.  Stu- 
tell  (5  Bingham,  859).  It  would  be  of  serious  conse- 
quence, said  be,  to  the  liberty  of  the  subject  and  the 
peace  and  comfort  of  society,  if  a  constable  is  to  be 
empowered  to  arrcBt  on  his  own  etisplclons  and  Judg- 
ment, where  he  has  no  reason  to  fear  an  escape,  and 
may  with  propriety  lay  the  case  first  before  a  magls- 

If  such  a  prooeeding  were  allowable,  the  most  re- 
spectable Individuals,  even  judges  themselves,  m^l, 
upon  the  unfounded  assertions  of  any  unprincipled 
persons,  be  dragged  tram  their  beds  to  a  prison.  Bnt 
this  limitation  vraa  not  sanctioned  by  the  oourt  The 
same  eftbrt  was  made  in  this  country  in  Hohan  v. 
Sawin  (6  Cushing,  261),  but  with  the  like  want  of  suc- 
cess. The  Judge  below  sanctioned  this  doctrine,  and 
ruled  In  accordance  with  it,  bnt  this  was  reveraed  on 
exceptions.  "  We  do  not  find,"  said  the  oourt,  "any 
authority  for  thus  restricting  a  constable  in  the  exer- 
cise Of  his  authority  to  arrest  for  a  felony  without  a 
warrant.  The  probability  of  an  escape  or  not,  if  the 
party  ia  not  forthwith  arrested,  ought  to  have  its  pro- 
per effect  upon  the  mind  of  the  officer,  in  deciding 
whether  he  will  arrest  without  a  warrant;  bnt  It  la 
not  a  matter  upon  which  a  Jury  Is  to  pass  in  deciding 
upon  the  right  of  the  officer  to  arrest.  The  question 
of  immediate  neoeesity  for  an  immediate  arrest,  In 
order  to  prevent  the  escape  of  the  party  charged  with 
felony,  is  one  the  officer  must  act  upon  under  his 
official  reeponsibility,  and  not  a  question  to  be  i«- 
vlewed  elsewhere." 

The  great  principle  that  underlies  all  authorities 
upon  the  foregoing  questions  seems  to  be,  that  although 
many  innocent  peisons  may  be  arrestod  from  an  abuse 
of  such  authority  by  imprudent  and  careless  officers, 
when  exercising  their  own  Judgment  aa  to  a  proper 
cause  to  arrest  without  warrant,  yet  it  does  not  over- 
l>alance  the  good  which  results  to  society  by  the  exer- 
dse  of  such  authority  as  will  Insure  the  prompt  arrest 
of  felonious  offenders. 

Bnt  in  misdemeanors,  after  being  committed,  there 
Is  not  the  same  motive  to  avoid  arrest,  as  the  punish- 
ment Is  much  less.  And,  therefore,  little  is  lost  by 
the  delay  in  obtaining  a  warrant  in  such  cases,  and 
the  liabili^  to  arrest  innooent  persons  on  suspicion 
greatly  diminished.  Besides,  it  might  be  better  that 
many  of  this  dass  of  small  offenders  escape,  than  sanc- 
tion the  above  principle  of  the  law  of  arrest  In  the 
apprehension  upon  suspicion  formers  misdemeanors ; 
for,  at  best,  itls  an  arbitrary  rule,  and  can  only  be  Jus- 
tified by  the  at«m  neceeslties  of  society  in  the  arrest 
of  felons. 

The  following  are  elementary  treatises  and  reported 
oases,  where  the  fore^lng  questions  are  discussed  to 
some  extent,  viz.:  In  England,  iaiorenee  v.  Hetfj/er 
(3  Taunt  14) ;  XicJioUon  v.  Sardtciek  (6  C.  A  P.  495) ; 
Sobbs  V.  Branacomb  (3  Camp.  420  ;  1  East  P.  C.  301 ; 
2  Hale,  F.  C.  83,  84,  89;  Roscoe's  Cr.  Ev.242i  4  Black. 
Com.  290 ;  1  Cblt.  Cr.  I^w,  22).  In  America,  Sohan  v. 
Sawin  (6  Cush.  281);  Sanes  v.  TIte  Stale  (6  Hnm-[i> 
phr^B,  S3}  i  Waketjf  v.  Mart  (S  Binney,  816] ;  SolUH 
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V.  Jtfia:  (8  Wendell,  SM)  i  Broekaay  t.  Orawford  (3 
JoneeN.  C.  *33);  Lony  v.  State {n  Geo.  293);  Barm 
V.  Erben  (»  N.  Y.  463). 

Whether  an  oEQcet  la  wanKiit«d  In  arresting  a  per- 
son alter  the  afCraj'  tiM  been  oommiUed,  Is  a.  point 
whloh  has  ooca^ned  some  doubt.  <Roe.  Cr.  Et.  242.) 
There  ore,  indeed,  some  aathorlties  to  the  effect  Uiat 
liie  ofQcer  may  orreet  the  party  on  the  charge  of  an- 
other, thoogh  0x0  affray  is  over,  for  the  porpoee  of 
bringing  liun  before  a  justice  to  find  aeonrity  for  his 
appearanoe  (2  Hale  P.  C.  90) ;  aad  the  same  rule 
has  been  laid  down  at  Niii  Priva  by  Lord  Manefleld, 
In  a  case  cdted  In  2  East.  306 ;  Handeoek  t.  Sandham, 
WUliams  t.  Dempt^  (1  EasL  P.  O.  306,  note).  But 
the  better  opinion  was  always  said  to  be  the  other  way 
(1  East  P.  C.  306 ;  Hawlc  b.  2,  o.  12,  a.  20 ;  1  Rnss.  on 
Cr.  601.  See  T^utthy  v.  Simpaan,  1 C  U,  and  B.  757) ; 
and  it  was  so  expressly  decided  in  S.  r.  Walker  (1 
Dear.  C.  C.  R.  358).  There  the  prisoner  bad  assaulted 
a  police  constable  who  went  away  and  afEer  two  hours' 
time  returned  and  took  him  into  custody ;  the  court 
held  that  this  was  an  nnlawful  apprehension. 

This  case  seenu  to  have  been  decided  against  the 
officer  on  the  ground  that  the  assault,  fbr  which  the 
prisoner  might  have  been  arrested,  was  oonunltted 
some  time  before,  and  there  was  no  continued  pursuit, 
InlLv.  Light  (Dears,  and  B.  C.  C.  332),  the  defendant 
was  arrested  twenty  minutes  after  the  asaault  waa 
commKled,  and  the  arrest  was  justified  on  the  ground 
that  the  officer  had  reason  to  believe  that  he  waa  about 
to  commit  another  similar  act.  Bee  slso  Bay<iie»  v. 
Bretatter  (11  L,  J.  U.  C.  6),  which  is  in  accordance 
with  this  view,  la  Oook  v.  Netkereote  (6  C.  and  P. 
741),  AldersoD,  B.,  said  to  the  Jury: "  Thequeetloua  for 
your  oonslderaUon  in  this  case  are  whether  the  de^ 
fendant  was  engaged  In  the  affray ;  whether  the  offl- 
oer  had  view  of  the  affray  while  be  was  so  engaged  in 
it;  and  whether  the  affray  was  continuing  at  the 
time." 

There  seems  to  be  no  well  considered  modem  cbbo 
which  justiflea  an  arrest,  without  warrant,  for  a  past 
affray  or  breach  of  the  peace  after  the  disturbance  has 
entirely  ceased,  nnless  there  is  reason  to  believe  a  re- 
newal of  the  disturbance  will  talce  place,  or  in  fresh 
pursuit  by  an  officer  who  witnesses  the  affray. 

In  1  Buss,  on  Crimea,  295,  It  is  laid  down  as  aettUd 
law  "that  an  officer  has  no  power  to  arrest  a  man  for 
an  affray  done  out  of  his  own  view  without  a  warrant 
from  a  justice."  Pow  v.  Beekner  (3  Indiana,  479)  is  to 
the  same  effect 

In  Deraoourt  r.  CkrrlyiahUy  (5  Queen's  Bench,  18^ ;  W. 
Eng.  L.  and  Eq.  R.),  the  plaintiff  waa  arrested  im- 
mediately after  lie  had  committed  an  assault,  by  an 
officer  who  witnessed  it.  It  does  not  appear  bnt  that  the 
arrest  was  made  as  soon  as  it  was  possible  to  make  it 
after  the  offense  was  oommitCed,  and  might  be  con- 
sidered as  an  arrest  msde  in  fresh  pnrsult  by  an  offi- 
cer in  whose.view  it  occurred,  and  therefore  justifiable. 

In  the  case  of  Taylor  y.  Strong  (3  Wend.  384)  the 
officer  (Strong)  mode  a  complaint,  on  oath,  before  a 
Justice,  fur  an  assault  on  him  by  the  plaintiff  Jnst 
before ;  and,  while  the  justice  was  making  on  t  the  war- 
rant. Strong  went  to  a  store  where  Taylor  was  and 
asked  blm  to  drink  with  him,  whldi  he  rehised,  lelt 
tlie  store  and  went  to  a  tavem.    AboiU  ten  or  fifteeo 


minutes  afterward  Stroi^  arrested  Taylor  without 
warrant  Marcy,  J.,B^d:  "thereisroomfbrdonbtin 
this  case,  whether  the  constable  had  not  delayed  too 
long,  but  that  the  arrest  being  made  by  the  constable 
after  having  made  complaint,  on  oath,  before  &  Justice, 
we  cannot  say  he  was  not  jueUfled." 

It  is  difficult  to  perceive  bow  the  fiict  that  a  oom- 
plaint  had  Just  been  made  by  the  officer  should  give 
him  the  right  to  arrest,  without  warrant,  for  an  afitay 
after  It  was  all  over.  And,  In  this  case,  the  ciroum- 
stances  were  such  as  to  afford  no  reasonable  apprehen- 
sion of  a  renewal  of  the  disturbance.  In  no  legal 
sense  was  the  arrest  made  In  fresh  pursuit.  If  the 
arreat,  without  warrant,  was  justified  fifteen  minutes 
after  the  affray  had  entirely  ceased,  why  would  it  not 
haTebeenequallyjnstlflable  the  next  day  or  the  next 
week.  This  case  is  in  conflict  with  Oook  v.  Nalher- 
cote  (6  C.  and  P.  7il);  R.  v.  Walker  (aupra),  and 
Ooupey  V.  fianlcy  (2  Esp,  639). 

We  think,  therefore,  that  no  arreet  should  be  made 
without  warrant,  for  an  affray  after  It  Is  all  over,  and 
peace  restored,  whether  the  affiray  was  in  view  of  the 
officer  or  not 


THE  BREACH  OP  PRIVILEGE  CASE— VINDI- 
CATION OP  MR.  JUSTICE  POTTER. 
Mr.  Sfsaebb:  I  appearln  obedience  to  thermolu- 
Uon  and  order  of  this  honorable  body,  to  give  such 
explanattons  as  I  am  permitted,  in  relation  to  what  is 
assumed  to  be  a  high  breach  of  privilege  in  causing 
the  arrest  of  an  honorable  member  of  this  house- 
In  thus  appearing,  sir,  I  do  not  acknowledge  the 
power  of  this  house — I  do  not  acknowledge  the 
authority  of  this  house — to  call  me  to  any  account 
whatever;  and  coming  hereby  courteey  and  out  of 
respect  to  this  house,  I  proceed  to  make  such  state- 
ments  as  I  am  permitted  to  make  by  this  honorable 
house,  without  waiving  the  objection,  which,  by  coun- 
sel, I  am  advised  I  might  make,  and  decline  to  appear 
here  at  all  by  any  authority  that  this  house  may  have 

And  while  I  stand  here,  thus  giving  all  respect  to 
this  high  department  of  the  State  government,  I  also 
stand  here  to  protest  against  the  legal  right  and  legal 
anihority  of  this  body,  to  call  in  question  my  Judicial 
acts,  performed  within  the  sphere  of  the  Judicial  de- 
partment of  tliis  same  government  in  which  I  have 
the  honor  to  hold  a  place, 

I  claim,  sir,  that  the  Judicial  department  of  this 
government  is  intmsled  with  an  equal  pottlon  of  the 
sover^gn  power  of  the  State,  that  it  is  possessed  of 
equal  dignl^ ;  a  department  wboae  powers  are  co-ordi- 
nate and  co-extensive  with,  and  entirely  Independent 
of,  the  legislative  power.  That  to  be  sovereign  and 
independent,  when  acting  within  Its  proper  sphere, 
there  must  exist  no  other  or  higher  tribunal  to  call 
them  to  account  for  their  Independent  action.  I  pro- 
teat  and  cl^m,  sir,  that  there  Is  no  way  known  to  the 
Constitution  or  laws  by  which  a  Judge  can  be  called 
to  account,  be  tried,  degraded,  or  tbe  dignity  of  hia 
jndldal  office  impaired,  except  by  the  only  method 
known  to  the  Constitution,  by  way  of  impeachment 
for  corruption  In  office.    Of  this  there  la  no  pretence 
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I  fun  not  called  here,  dr,  aa  on  indivldii^,  to  answer 
tor  an  individual  offense.  No,  ilr;  thla  case  aasnines 
-vastly  greater  proporUona  and  magnltado  tban  that. 
Sir,  I  come  as  a  JnsUce  of  the  Snpreme  Conrt  of  New 
York,  as  one  repreaenllnK  the  JndicUd  department  of 
the  State,  to  defend  my  Jadlolal  action.  In  speaking 
In  their  defense,  oommon  propriety  demands  that  I 
shonld  speak  with  all  respect  to  thia  honorable  bodj ; 
dnty  to  my  department  ectoally  demands  that  I,  as 
Uieir  Mpreaentatl/e,  should  sp«ak  with  boldness  of 
defense  as  tf  that  whole  body  wore  here  speaking  to 
an  equal.  Sir,  with  all  respect,  I  deny  the  power  — I 
deny  the  legal,  the  constitutional  power— of  this  house 
to  coll  my  ]ndl<dal  acta  in  qneatlon. 

I  protest  In  the  name,  and  as  the  repi«Mntative,  of  the 
]ndi<dal  department,  to  the  exercise  or  to  the  attempted 
exercise  of  snch  a  power  by  this  hoose.  I  proteet  in 
the  name  of  the  sovereign  people  of  this  Slate;  I  pro- 
test in  behalf  of  the  constitutional  Independence  of  the 
Judicial  department  against  the  power  of  this  boose 
to  punish,  by  censure  or  otherwise,  the  Individual,  for 
acts  perfbrmed  while  exercising  the  fhnctlons  of  a 
magistrate  of  the  highest  conrt  of  original  Jurisdiction 
of  this  Slate. 

Sir,  I  should  be  a  tndtor  to  the  interests,  to  the 
dignity,  to  the  sacred  (diaracter  of  the  Judlidal  depart- 
ment, to  its  Independence,  to  the  right  to  protection, 
if  by  any  act  of  mine,  or  by  passive  submlsdon,  I 
shonld  oonsent  to  the  aggressive  assumption  of  power 
which  proposes  to  strike  so  deadly  a  blow  te  their 
indepeadenoe;  nay,  if  I  did  not  with  boldness,  with 
ftorlesaness  of  consequences  to  myself,  protest,  sol- 
emnly, earnestly  protest,  against  a  proceeding  so 
oaloulated  in  its  eBM  to  overawe  them  In  the  exer- 
doB  of  their  duties,  and  thus  to  destroy  their  independ- 


Sir,  If  this  mecranre  shall  be  carried  out  upon  the 
assumed  powers  of  this  house,  what  Is  left  of  charac- 
ter or  of  independence  to  the  Jndldal  department? 
If  one  department  of  this  government  possess  tbe 
power  to  oommaud  obedience  of  another  of  oo-exten- 
rive  and  equal  power ;  If  the  legislative  can  usurp  the 
authority,  to  hold  In  awe  or  pnnlsh  the  Judicial,  then 
indeed  have  we  a  despotism,  and  not  a  government 
oftMedom.  Ifforan  official  Judicial  act  of  ajudge, 
this  bouse  posaees  the  power  to  punish,  even  for  mis- 
taken Judgment,  where  is  the  boasted  protection  to  an 
Independent  J  ndldary  T  Where  wlU  there  be  found  a 
spirit  craven  snongh  to  accept  a  place  on  the  Judit^al 
bench T 

Sir,  allow  ma  to  say  that,  In  my  opinion,  it  will  be 
a  sad  day  fbr  this  republic,  a  sad  day  toi  the  liberties 
of  this  people,  when  such  a  doctrine  shall  be  estab- 
lUhed, 

With  what  offense,  then,  am  I  charged  T  Not  with 
having  acted  oormptly ;  but  that,  as  a  Judge,  acting 
officially,  acting  in  the  dlschu^  of  ahlghand  solemn 
duty  imposed  by  tbe  Oonntltullon  and  laws  of  this 
State,  which  I  have  sworn  to  support  and  obey.  I  bad 
tbe  Independenoe,  nay,  If  you  please,  the  daring,  to 
prononnce  the  law  as  I  understood  It  then,  and  aa  I 
nnderstand  it  now;  yea,  more,  I  feel  bound  to  say 
here,  before  this  high  tribunal,  now.  In  full  view  of 
all  the  terrora  of  Its  power,  which  It  may  deem  In  Its 
pleasure  to  exert,  that  as  I  still  understand  the  law 


of  privilege  In  this  Slate,  were  I  called  upon  to-mor- 
row (o  act  again  as  I  acted  In  this  case,  as  I  feel  re- 
sponsible to  Qod  only  for  its  cooscieDtlons  perform- 
ance, I  should  fbel  bound  to  repeat  (he  act  for  which 
I  am  now  called  upon  to  expMn. 

My  offense,  then,  is,  that  In  so  pronouncing  the  law 
I  have  differed  In  opinion  with  tbe  honorable  com- 
mittee, pertiaps  with  the  whole  house.  But,  sir,  I 
have  oonunltted  no  contempt ;  no  contempt  has  been 
oommltted.  As  ajodldal  offieer,ln  so  aoUng,  I  could 
commit  no  contempt  for  which  I  could  be  held  re- 
sponsible. It  Is  not  the  Individual  who  is  befere  yon, 
whose  acts  you  propose  to  punish  by  censnre  or  otber- 
wlse,  that  has  committed  any  act  whatever.  It  Is  a 
high  court  of  this  State  that  performed  the  act ;  and 
the  theory  of  this  proceeding  is,  that  the  Individual, 
who  at  the  time  was  clothed  by  the  ConsUtntion 
and  laws  with  the  power  to  execute  the  sovereign 
will;  he  who  was  the  mere  minister  of  jastloe,  acting 
according  to  his  solemn  convictions,  executing  not 
his  own  bnl  the  people's  will,  that  is  to  be  hnmlllaled 
for  daring  to  do  his  constltutloiial  dnty. 

Sir,  a  COBB  like  this  Is  unheard  of.  It  Is  an  anomaly 
In  this.  It  is  an  anomaly  in  any  and  every  civiliied 
government  upon  theearth,  Itlsonanomalylnevery 
step  of  its  progress.  First,  the  Judge  was  snbpcenaed 
to  (q>pear  befere  an  honorable  committee  of  this 
house  to  ^ve  evidenne  of  tbe  (bet  upon  which  one 
of  Its  honorable  members  had  been  arrested.  To  thla 
step  no  possible  obJeoUon  could  be  urged.  He  ap- 
peared In  obedience  to  that  summons.  Knowing  bis 
1^^  protection,  little  did  he  Imagine  that  he  was 
called  there  to  be  mode  Infermer  against  himself  for 
an  offense,  to  be  used  aa  his  own  aoeoser. 

A  becoming  respect  to,  and  confidence  In  the  body 
before  whom  be  appeared,  forbade  snch  an  Idea.  He 
was  not  summoned  there  (or  trial.  Had  he  been,  he 
wDold  have  pnt  himself  there,  as  he  does  here,  upon 
his  defense.  He  relied  upon  a  reciprocal  confldenoe, 
upon  comity,  upon  the  magnanimity  of  an  honorable 
committee  that  no  such  object  was  in  view  as  a  trial. 
The  Intimate  duty  of  that  committee,  as  he  supposed, 
was  to  inquire  ss  to  fects,  and  by  what  law  an  honor- 
able member  had  been  arrested ;  whether  there  had 
been  a  breach  of  prlvll^e ;  whether  the  law  was  snf- 
fl<dently  protective,  and  If  not, !«  recommend  one  that 
shonld  be.  He  knew  that  he  had  acted  In  tbe  consci- 
entious convictions  of  duty,  and  that  he  was  not  ame- 
nable ;  that  If  he  had  acted  corruptly,  then  only  could 
he  be  dealt  with.  He  supposed,  too,  that  If  any  doubt 
existedas  tohlsrightfblexerclseof  power,  that  some 
committee,  like  that  of  the  Jndtdary,  would  be  se- 
lected, and  who  would  place  their  legal  opinion,  for 
which  they  would  be  held  respondble  befere  the  l^al 
world,  upon  the  reoords  of  the  legislative  deportment, 
that  befbre  such  a  committee  (not  now  Intending  dis- 
respect to  this)  an  opportunity  would  be  given  to  dis- 
cuss so  gravs  a  qneetion. 

But,  sir,  without  a  trial,  I  am  charged  by  that  hon- 
orable committee,  that,  as  a  Judge  of  the  Supreme 
Court,  I  have  oommltted  a  high  breach  of  privilege 
of  this  house;  that,  as  such  Judge,  I  have  struck  a 
blow  at  tbe  independenoe  of  this  oo-ordinate  branch 
of  the  government ;  and  the  theory  of  jrour  honorable  ^ 
committee,  that  this  honse  possess  tbe  power  to  pun- 
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Ish  hj  oensnre,  or  oUmrwiHe,  withont  a  trial,  not  the 
body  who  committed  the  oot,  bat  the  mlnlBter  of  tiut 
department  who  exeoat«d  Its  power.  tTbla  ia  an  bs- 
■nmptlon  of  tbe  pre-eminence  of  power  of  thin  house, 
authorltjf  over  the  Judidal  department,  which  has  no 
A>aiidatlon  In  this  govermnenb  It  ts  an  aaeninption 
that  the  leglalatlTs  power,  or  that  one  branch  of  Its 
body,  Is  superior  in  anthority  to  the  Judldat  depart- 
ment. ^Hkia  Is  an  assnmption  tbat  no  lawyer  dare 
Msert,  and  one  that  this  honse  wUl  not  stnltity  its 
Tinderetandlng  by  asserting.  If  this  propoaltion  is 
nntrne,  how  can  tliey  ezerdse  tbe  power  of  pantsii' 
mentT  How  ihtai  is  it  proposed  to  beal  this  wound 
to  their  dignity  of  privil^nT  Tliey  cannot  punish 
the  court  How  then  can  theypnnlsh  its  mlnlBlerT 
II  ia  proponed  to  heal  tbis  wound  by  the  Itx  lalionia, 
tbe  law  of  retaliation,  of  Inflicting  a  like  Injury  upon 
a  eo-ordlnate  department,  to  commit  a  breach  of 
privilege  npon  the  Judicial  department.  Sir,  I  stand 
here  protesting  against  the  right  to  commit  such  a 
bresol).  I  stand  here  claiming  the  privll^e  of  tbe 
Judicial  department.  I  assert  tliat  yon  bare  no  right 
to  bring  these  two  departments  Into  conflict ;  tliat  yon 
wonld  thereby  endanger  the  Btability,  tbe  perpetuity, 
the  Independence  of  tbe  government,  wliaee  tmsta 
yon  iiare  taken  In  charge. 

Believe  not,  sli,  that  I  say  these  things  through  any 
fear  of  consequences  personal  to  myself;  ttiat  as  yon 
cannot  punlah  the  court  with  material  or  physical 
punislunent;  ttiat  yon  cannot  panlsb  its  memtjers 
withont  a  trial ;  tbat  you  cannot  try  its  Judges  but  by 
ImpeaidiDient ;  tbat  yon  cannot  impeach  but  fbr  cor- 
ruption, and  tliat  In  the  oonBtitutlonol  form.  Tme, 
you  can  reoolve;  you  can  send  fcrth  your  rasoWe  in 
tbe  langn^e  of  d^tadatlon,  but  It  will  not  degrade; 
tbat  ia,  it  will  not  degrade  him  against  whom  it  ia  ie- 
Bued.  It  Is  not  such  degradation  that  t  fear ;  If  issued, 
It  will  fiill  harmless  npon  him  against  whom  It  is  Is- 
sued. Nay,  sir,  were  I  ambltiou^  I  might  Invite  It; 
I  might  court  lis  hvor.  Bnt,  sir,  I  have  no  snob  am- 
bition ;  no  ambition,  bnt  In  the  sight  of  tliat  God,  in 
whom  I  trust,  to  do  my  judicial  duty  fearlessly  to  the 
best  of  my  ability,  nuawed,  unterrifled,  nnlnfluenced 
by  caprice  or  &Tor,  and  tbe  wM  of  assumed  mlers, 
or  the  more  fearful  Influence  of  popular  applause,  or 
popular  excitement  and  pr^udlce. 

But,  before  1  proceed  farther  upon  this  view  of  the 
cue,  I  propose  candidly,  tbr  a  moment,  to  look  at  the 
law  of  privilege  to  members  of  the  L^islature  of  this 
State,  and,  with  all  intended  respect  to  the  argument 
of  your  honorable  committee,  I  deny,  I  solemnly 
deny,  that  the  law  of  prlvll^e  of  the  British  Parlia- 
ment, as  claimed  by  them,  is  the  law  of  prirlle^  of 
the  State  of  New  York,  and  I  shall  show  it  to  be  other- 
wise. I  deny  that  the  privilege  of  the  booses  of  Con- 
gress is  the  law  of  privilege  of  the  State  of  New  York ; 
and  while  I  ac«ord  to  tbat  committee  credit  fbr  much 
moeareh  inb>  tbe  law  of  privilege  of  Great  Britain,  I 
alull  show  that  they  did  not  search  fitr  enongh ;  and  I 
find  the  report  entirely  deflcient  in  the  examination 
of  the  law  of  privil^e  of  tliis  State.  Tbe  law  of  privi- 
lege of  members  of  Congreas  is  not  the  same  law  as 
that  of  the  British  Parliament,  but  is  secured  to  them 
in  the  Constitution  of  the  United  Slates,  which  limits 
and  reatricta  the  common  law  of  Bn^nd,  as  cited  in 


that  report,  'me  laws  of  the  several  Stales  differ  &om 
each  other  and  differ  ttom  that  of  Congrws.  The  law 
of  privilege  of  the  Stat«  of  New  York  Is  peculiar  to 
itself.  It  is  not,  as  is  that  of  Congress,  in  the  Consd- 
tntlon,  bnt  is  regulated  by  a  statute,  tt  Is  so  brief  in 
Its  provisions  that  I  sliail  be  excused  fbr  repeating  it. 
Itisallembraceclintwolinesitowit:  "Every member 
of  the  Iicgtslatore  shall  be  privll^ied  troai  arrest  on 
civil  prooess."  No  lawyer  of  any  standing  or  credit 
will  deny  the  mla  of  oonstmctlon  to  be  given  to  this 
language  by  a  maxim  as  old  aa  the  common  law,  which, 
ai^lled  to  this  case,  is,  "  the  expression  of  one  privi- 
lege Is  the  exolusicHi  of  every  other."  Membera  of 
the  L^^alature  of  tbis  State,  by  thia  rule,  are  only 
privUeged  fWim  airest  on  civilpTocea». 

Would  any  honorable  member  of  this  House,  would 
any  tree  dtlMU  of  this  government,  like  to  have  the 
L^Clalatare  possess  the  uncontrollable  power  of  the 
British  Parliament,  as  dted  by  year  committee  T 
Blackstone  says  that  Parliament  possesses  sovereign 
and  uncontrollable  authority.  The  whole  sovereign 
power  of  the  kingdom  is  vested  in  it  — legislative  and 
JndldaL  The  Engilsb  writerssay, "  that  with  Parlia- 
ment the  sovereign  power  is  despotic ;  It  runs  with- 
ont limit  and  rises  above  all  controL"  It  Is  the  law 
of  privilege  of  suoh  a  government  that  seems  to  have 
charmed  yonr  honorable  committee.  It  la  the  privi- 
Isgeof  the  law  of  Great  Britainwhicb  your  honorable 
oommitlee  claims  to  be  in  force  in  this  State.  Sir,  with 
all  due  Kapeot  to  that  honorable  committee,  I  deny  It, 
and  shall  show  it  otherwise.  ItislhelawofprivUef^ 
of  the  State  of  New  York  only  wbidn  this  house  oan 

I  shall  be  able  to  demonstrate  that,  by  tbat  law,  no 
breach  of  privilege  has  been  oommitted.  It  is  only 
from  civil  ptooesB  that  there  is  privilege. 

Tbe  honorable  member  has  not  been  arrested  on 
dvil  process.  It  is  impoHsibie  in  the  nature  of  things 
that  he  should  Iiave  been.  The  process  in  question 
was  issued  out  of  the  Court  of  C^ar  and  Terminer. 
That  ooort  la  a  criminal  coart  only.  It  has  no  Juris- 
diction in  civil  cases.  It  cannot  Issue  dvil  processes. 
That  oourt  poeseasea  tbe  power,  like  other  courts,  to 
oompel  obedience  to  Its  process.  All  the  forms  of  law 
were  complied  with.  Disobedience  to  Its  process  was 
proved  by  proper  form  of  evidence.  The  court,  com- 
posed of  three  persons,  not  of  <»ie  individual,  solemnly 
a4Jadged  that  there  had  been  a  contempt  of  its  author- 
ity. It  issued  Its  process  to  arrest  Ibr  this  contempt. 
This  is  the  high  breach  of  privil^!:e  oomphiined  oL 

Was  tills  dvil  prooeesT  Without  intending  disre- 
spect to  any  member  of  this  body,  I  assert  11  to  be 
<  less  than  an  absurdity  so  to  claim.  The  judi- 
dary  of  this  State,  I  apprehend,  would  be  startled  at 
this  Dovel  assertion,  that  this  was  dvil  process.  The 
elementary  books  of  authority  which  inflnenoe  ooorts 
in  their  opinions  say  otherwise^  TheydeUne  "altaoh- 
ment"  tobeaprooeesin  the  nature  of  a  criminal  pro- 
ceeding, issalng  out  of  a  Court  of  BeoMd  ag^nst  a 
person  who  has  committed  some  contempt  of  court, 
enumerating,  among  other  thin^  "  tbe  disregarding 
of  Its  process,"  or  "omitting  to  do  anything  that  shows 
his  disregard  of  the  authority  of  theoonrt."  Burrlll's 
DiotionBiy,  title  "Attaohment."  4  Black  Com.  2S1 ; 
4  Stephens'  Com.  19;  Fitopte  t.  Ntviai,  1  Hill,  164 ; 


Id4 
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Bailbt,  J.  In  Eiitg  v.  Clement,  4  Barn,  and  Aid.  231 ; 
Jac  Idw  Diet.  Attoobment. 

So,  too,  in  like  authority,  la  found  tbe  definition  of 
criminal  proceedings,  as  followB :  "  Civil  proceedings 
are  diatinguiahed  fTOm  criminal  in  thia  — the  former 
are  for  a  civil  Injur;,  or  for  a  right  dne  ^m  one  oitl- 
■en  to  another;  the  latter  ia  for  a  breach  or  violation 
<^  some  public  duty  in  wiilch  the  State  or  oommanlt;, 
in  Ita  aggregate  capacity,  are  Intereelad."  In  thia  State 
criminal  prooeedingB  are  onHOa  In  beliaUof  the  public 
In  tbe  higheet  court  ofthla  State,  In  the  case  of  .^poM- 
ing  V.  The  People,  7  HUl,  303,  the  character  of  this 
proccea,  upon  which  the  honorable  member  waa  ar- 
rested, waa  ezpresslj'  ptuaed  npon  by  the  Court. 
Chief  Justice  Nelson,  delivering  the  opinion,  and 
which  caae  wa,t  aflerward  affirmed  by  the  Supreme 
Court  of  the  Unitsd  States,  says ;  "  It  waa  Mid,  among 
other  thinga,  that  erimtnal  eotUempt  was)  where  one 
unlawfully  interfered  with  the  proccea  or  proceedings 
In  an  aoUon,  or  by  the  refusal  of  a  witness  to  attend  or 
be  sworn,"  etc.  "  All  these,"  says  tbe  learned  Judge, 
"are  strictly  cases  of  criminal  contempts,  which  have 
nothii^  to  do  with  tbe  oolIecUon  of  debts  or  the  en- 
/oreemeiU  of  etvU  retne^ies."  Enough  perhaps  upon 
this  head  of  eivU  proeeaa,  except  to  concur  in  tbe 
oplnicH)  of  tbe  Court  of  Errors  of  this  Slate,  and  thia 
learned  committee  must  excuse  me  when  I  am  com- 
pelled xa  say  that,  as  a  Judge,  I  shall  act  upon  that 
opinion  in  preference  to  theirs,  at  page  nine  of  their 
report,  in  which  they  bold  the  contrary  rule. 

They  must  farther  excuse  me  for  diObring  with 
them  in  the  opinion  that  a  member  of  tbe  Legislature 
1b  privileged  ftom  Uie  service  of  a  summons  or  aub- 
pcena  to  give  evidence  Iwfore  a  grand  Jury,  or  that 
the  service  of  such  subpona  or  summons  Is  void. 
In  the  recent  case  of  Wooley  and  otkera  v.  Benjamin 
J*.  Biaier,  decided  In  the  State  of  Maryland,  tbe 
defendant  was  a  member  of  Congress;  in  paning 
through  that  State  be  was  served  with  process,  oom- 
mendng  a  dvil  action  against  him.  He  applied  to 
tbe  court  to  set  It  a^de  on  the  ground  of  privilege. 
The  court  held  tbe  service  of  process,  which  did  not 
arrest  tbe  defendant,  to  be  good  and  notvold.  Either 
that  court  waa  In  error,  or  tbia  honorable  committee 
must  be ;  and,  If  between  such  oonlUcting  opinioua, 
a  Judge  should  happen  to  be  miatoken  in  bbi  selection 
of  authority.  Is  be  to  be  puniahed  for  contemptt 

Sir,  your  honorable  committee,  by  their  report,  in 
which  tb^  liave  regarded  me  as  an  oBendcr,  but  with 
which  they  did  not  &vor  me  with  a  copy  (but  for  the 
fiivor  of  which  I  am  indebted  to  the  honorable  repre- 
aentative  of  my  own  county),  have  stated  auppoeed 
caaes  of  almost  infinite  mischief,  If  the  privll^e  of 
members  Is  not  made  as  absolute  as  Uiey  claim.  I 
am  not  here  to  dlaouas  such  a  question.  I,  too,  can 
auppoae  oaaea  of  monstrous  public  injustice,  if  their 
olalmed  law  of  privilege  was  tbe  law  of  the  land.  If 
a  case  of  murder  or  fUony  is  committed  in  the  presence 
or  within  the  knowledge  of  amember  of  tbeL^iala' 
tnre;  and  It,  witbont  bis  teatlmony  before  a  grand 
Jury,  or  a  court,  tbe  felon  aball  escape  public  justice, 
should  there  be  no  power  in  this  government  to  compel 
hla  attendance  to  testify  T  la  the  dignity  of  a  member 
of  the  Legislature  paramount  to  the  public  security  T 
Do  not  felons  and  outlaws  now  snfCioiently  abound  in 


community?  Shall  new  devices  be  presented  beyond 
the  present  Intricodes  of  law,  by  which  their  escape 
from  punishment  shall  be  secnredT  But,  sir,  my 
dn^  was  to  inquire  what  Is  the  law;  not  what  is 

It  is  my  duty  to  say,  however,  In  regard  to  tbe  par- 
ticular case  before  uh.  In  Justice  to  the  esse  of  the 
honorable  member  whose  arreat  is  complained  of 
here,  I  neither  knew  hia  name,  the  name  of  tbe 
accused,  nor  tbe  crime  with  which  he  waa  charged. 
All  I  now  know  about  it  is,  upon  tbe  statement  of  the 
public  prosecutor,  that  upon  the  testimony  alone  of 
that  honorable  member  before  the  grand  Jury,  the 
aooused  was  iadicted  and  ia  now  held  for  triaL  That 
tbe  aocuaed  bad  been  perpetrating  enormous  frauds 
□pon  that  community,  claiming  that  he  was  acting  as 
the  agent  of  that  honorable  member.  It  appears  to 
me  that  it  should  have  been  the  pleasnre  of  that  hon- 
orable member  to  do  cheerfully  what  he  did  of  com- 
pulsion, to  give  the  lie  to  the  foul  charge,  and  bring 
the  culprit,  who  was  assailing  bis  &me,  to  justice.  It 
is  Justice  to  him  for  me  to  say,  that  I  do  not  believe 
that  his  refusal  to  appeer  and  tMtify  waa  any  indispoal- 
tion  to  have  crime  puniahed;  bnt  based  solely  on  a 
mistaken  opinion  of  his  privilege  as  a  member. 

t  do  not  further  propose  to  discuss  tbe  queetlons  of 
poli<^y  presented  In  the  report  of  your  honorable 
body ;  nor  would  it  become  a  judge  to  discnaa  with 
that  committee  tbe  policy  of  a  law.  Judgee,  when 
acting  as  sucb,  must  decide  what  tbe  law  Is;  not  what 
it  ahonld  be,  noi:  what  policy  dictates.  If  the  law  is 
wrong,  it  Is  the  province  of  tbe  legislature,  not  of  the 
Jadge,  to  alter  it.  If  the  law  is  obscure,  or  donbtnil, 
it  is  equally  tbe  dut;  of  the  legislature  to  declare  it 
and  make  It  plain.  If  Ita  obscurity  or  uncertainty, 
ia  such  BB  to  make  the  jndldary  doubt,  still,  they 
must  act  upon  their  best  and  most  conadentlons  con- 
victions ;  and.  If  they  mistake  In  Utis— if;  in  the  view 
taken  by  this  honorable  house,  which  la  bnt  another 
and  only  an  equal  department  of  the  government, 
Uiat  an  error  has  been  oommitted,  la  the  latter  dotbed 
with  power  to  punish  fbr  a  mistake  of  judgmratT 
Even  if  tbe  decision  of  the  judge  happens  to  be  upon 
tbe  question  of  privilege,  must  he  not  still  decide 
npon  that  question  also  when  It  comes  before  hlmT 
No  civillxed  government  on  earth,  and,  above  all,  do 
free  government,  ever  pUoed  their  judiciary  hi  dr- 
cumatances  so  luuardons,  so  despotic  as  this  theory 
proposes,  subject  not  only  to  accusation,  bnt  subject 
to  have  tbelr  accusers  the  judges  who  shall  try  them 
for  tbe  offense  of  a  mistaken  opinion,  "and  those 
Judges,  too,  a  body  easily  moved  to  anger  by  any 
thing  that  looks  like  an  indignity  oSered  to  their  own 

Mr.  Speaker,  I  crave  the  privll^e  of  a  single  word 
upon  the  acouaation  made  in  the  report  by  your  hoD- 
oiable  committee.  It  Ib  not  of  material  fhcts  omitted 
in  their  report,  which  would  give  a  more  bvorable 
view  of  the  Ihcts  of  tbe  case,  that  I  complain,  although 
I  might  compUn  of  them,  but  for  tbe  great  iqjustice 
(unintentional  no  doubt)  of  the  atatement  in  one 
abort  paragraph  of  the  report,  not  of  the  evidence, 
but  of  tbe  condusiona  of  the  oommittee,  as  fbllowB.r 
They  aay !  I C 

"Hla  Honor,  Jtidge  Potter,  before  the  committee, 
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In  tbe  first  plaoe  sttemptod  to  extenuate  or  exoDBe  hU 
oondact  by  a  statement  Uiat  tbe  attatihment  was  leaned 
InadvertenHf,  and  tbat  bia  attention  was  not  called  to 
tbe  foot  tbat  Mr.  Bay  was  a  member  of  tbe  Assembly, 
nltbongb  It  subaeqaently  appeared,  by  the  statements 
of  Judge  Potter,  of  tbe  district  attorney,  and  of  Mr. 
Waldron,  ths  sarrogale  of  Saratoga  coanty,  that,  prior 
to  tbe  Issuing  of  the  attachment,  tbe  fiLct  that  Mr.  Bay 
was  a  member  of  the  Assembly  was  brought  to  the 
knowledge  of  the  Judge.  It  will  thus  appear  tbat  tbe 
sabpcsDa  was  laaued  to  Mr.  Bay,  and  tbe  attachment 
iMued  upon  return  of  the  service  of  said  snbpceua 
notwithstanding  snch  knowledge." 

This  statement  in  ila  effect  Is  not  only  calculated  to 
create  pr^ndice  against  me  1>efore  this  House,  by 
whom  it  is  claimed  I  am  to  be  tried,  bat  to  degrade 
me  in  public  eatimatlon.  I  did  not  attempt  to  extena- 
atoor  excQBsmy  condact;  but  on  the  contrary  Justi- 
Asd  tlie  act  then,  as  I  do  now ;  nor  was  tbe  act  done 
by  inadvertence.  Tbathonorable  committee  will  now 
do  me  the  Justice  to  remember,  that  though  I  did 
state  the  IKI  that,  at  tbe  time  I  signed  the  attach- 
ment, I  did  not  know  tbat  Mr.  Ray,  against  whom  it 
was  moved,  was  a  member  of  Assembly;  that  I 
signed  many  on  that  day  and  this  among  the  number, 
it  was  not  stated  at  the  time  in  my  hearing,  tbat  Mr. 
Bay  was  a  member  of  the  Legislature,  This  I  state  as 
tact;  but  I  did  declare  to  ttiat  committee,  tliat  I  had 
{werlonsly  given  tlie  public  prosecutor,  and  also  to  the 
surrogate  wliom  he  sent,  tbe  opinion,  that  a  member 
was  not  privileged,  but  I  also  declared  to  tliat  commits 
tee  that  had  I  known  at  the  time  tbat  Mr.  Bay  was  a 
member,  I  should  have  deemed  it  wrong,  but  have 
issued  tbe  attachment  all  the  same,  t  declared  it 
then ;  I  declare  it  now  to  this  House,  and  tbe  world. 
Snch  was,  Indeed,  my  opinion.  I  stated  the  foot  tbat 
I  did  not  know  of  his  being  a  repreeentaUve  at  tbe 
time  the  proceea  was  Issued.  I  stated  this  at  a  foci, 
l>ecanse  It  was  true ;  and  t>ecau8e  the  honorable  Chair- 
man called  upon  me  first  to  state  tbe  facta.  But,  sir, 
I  deny  that  I  claimed  te  be  excused,  or  attempted  to 
extenuate  my  conduct,  for  tltat  reason,  further  than 
the  tact  Itself  should  have  tbat  eCTect.  Sir,  the  con- 
du^on  tbat  I  attempted  to  excuse  or  extenuate  is  in- 
consistent with  avowals  before  tliat  committee ;  or  tbat 
I  previously  advised  the  public  prosecutor  of  my 
opinion  of  tbe  law,  on  l>elDgaHked,  isinconsintentwith 
my  avowal  that  had  I  known  the  &ct  of  menibersliip 
at  tbe  time,  with  my  opinions  of  doty,  I  should  have 
issued  it  all  tbe  same.  The  honorable  Mr.  Uttlojohn 
will  remember  tliat  he  replied  to  me  that,  witli  my 
opinion  of  tbe  law,  ha  did  not  see  bow  I  oould  do 
otherwise.  In  this,  sir,thathonorablecommittee  un- 
intentionally, no  doubt,  has  done  me  great  li^uatlce. 
I  thrust  book  such  a  chai^,  as  ag^nst  all  my  convic- 
tions. I  stand  here  to  defend  myself  upon  the  brood 
ground  of  duty  consoian^ously  performed,  admitting 
tbat  I  had  given  tbeopinlon  stated,  but  still  repeating 
the  fact,  that,  when  I  signed  the  process,  I  did  not 
know  the  name  of  Henry  Bay  was  tbat  of  a  member. 

Mr.  Speaker,  the  fear  of  beii^  tedious  compels  me 
to  omit  tlie  discussion  of  many  points  vital  to  the  sub- 
ject now  pending  before  the  honorable  body  —  more 
vital,  perhaps,  Uian  a  mere  superficial  view  would 
Buggeot.    A  conflict  between  two  eqnal  departmeuta 


of  the  same  government,  possessing  co-extenslve 
powers,  each  being  sovereign  within  its  own  sphere, 
is  fraught  with  dangers  too  serious  for  contemplation 
—  too  serious  to  bo  disposed  of  under  an  excitement 
of  the  moment  by  the  complaining  party,  who  are  to 
ait  also  iu  Judgment  upon  their  own  supposed  griev- 
ances. For  one  department  iDy  their  action,  to  attempt 
to  reduce  another  to  a  state  of  servile  obedience,  or  to 
destroy  their  Independence,  to  bring  tbe  Judiciary 
Into  a  state  of  servile  dependence  upon  the  legislative 
will  would  leave  tbe  former  at  the  mercy  of  tbe  latter, 
and  the  institution  of  an  independent  Judiciary  would 
perish  by  its  own  imliecllity  or  want  of  power. 

Permit  me  to  say,  Mr.  Speaker,  in  all  kindness  of 
feeling,  it  is  my  deliberate  conviction,  tiiat  yonr  hon- 
orable committee,  unintentionally,  and  without  the 
refieotion  tbat  their  resolotlons  were  to  Involve  the 
con^deration  of  such  fearful  precedent,  would  now 
prelter  either  to  wiUidraw  them  for  ftirther  considera- 
tion or  refer  them  to  tbe  Judiciary  committee,  or  to 
tbe  Attomey-Qenetal  of  the  State,  for  a  legal  rcspon- 
sible  opinion  upon  the  great  questions  of  the  conflict 
of  power  which  J  have  discussed,  and  which  tliat  com- 
mittee have  not  at  all  considered. 

Thus  far,  Mr,  Speaker,  I  have  argued  this  solemn 
qnesUcn  npon  my  individual  views ;  pertiaps  the  ar- 
gument would  carry  more  profound  respect,  should  I 
cdte  to  its  support  tbe  opinions  of  some  of  the  sages 
of  the  law,  who,  with  prophetic  vl^on,  did  consider 
this  very  case. 

I  have  thus  &r  intended  to  atter  no  word  of  disre- 
spect to  tills  honorable  body,  and  I  shall  hope  to 
receive  ftrom  them  in  return  that  respect  to  my  depart- 
ment, which  tbe  theory  of  oar  government  has  estab- 
lished as  Its  right  In  this  defense,  I  Intend  to  otter 
no  lai^nage  of  my  own,  equal  In  its  severity  to  that 
of  the  profoundest  expoundeia  of  the  rights  of  the 
Judiciary,  nnder  our  constitutional  system. 

Mr,  Justice  Story,  tbat  distinguished  Jurist  and  ex- 
pounder of  the  Constitution,  whom  all  so  much  re- 
spect, said :  "  Every  government  must,  in  Its  essence, 
Im  unsafe  and  unfit  for  a  ftee  people,  where  such  a 
department  as  the  Judiciary  does  not  exist  with  powers 
coextensive  witii  those  of  the  Uffiilative  department. 
Where  there  is  no  judicial  department  to  interpret, 
pronounce  and  execute  the  law,  to  decide  controver- 
sies and  to  enforce  rights,  the  government  must  either 
perish  by  ite  own  imbedli^,  or  the  other  departments 
of  government  must  usurp  powers  for  the  purpose  of 
commanding  obedience,  to  the  destruction  of  liberty. 
Tbe  will  of  those  who  govern  will  become,  under 
such  circumstances,  absolnte  and  despotic;  and  it  Is 
wholly  immaterial  whether  power  is  vested  In  a  single 
tyrant  or  in  an  amemblsf  of  tj/raiUt,  He  dtes  the 
remarks  of  Montesquieu  with  approbation,  "  that  it 
is  found  in  human  experience  Oiat  there  is  no  liberty 
if  the  Judiciary  power  be  not  separated  fkom  the 
l^islative  and  executive ;"  and  he  adds  that "  It  Is  no 
iass  true  that  personal  security  and  privato  property 
rest  entirely  npon  the  wisdom,  the  stability,  and  the 
integri^  of  the  courts  of  Justice."  "Tliat  govern- 
ment can  be  truly  said  to  be  despotic  and  Intolerable, 
and  will  l>e  rendered  more  oppreaaive  and  more  mis- 
chievous, when  the  actual  administration  of  Jnstico  Is 
dependent  upon  caprice  or  ftivor,  upon  the  will  of 
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rulers  or  the  Inflnence  of  popularity.  When  power 
becomes  right,  it  is  of  little  consequence  whether  de- 
cisions reat  upon  oormptlon  or  weakness,  upon  the 
kocident  of  chance  or  upon  deliberate  wrong." 

In  every  well  o^^nlied  govemmeat,  therefore, 
with  reference  to  the  security  both  of  public  rights 
and  pdTftte  rights,  it  isludUpensable  that  there  should 
bea  judicial  department  to  ascertain  and  decide  rig^la, 
(<>  pHHiah  crimes,  to  administer  jnsUoe,  and  to  protect 
the  innocent  from  Injury  and  usurpation.  But,  per- 
haps, thishonoiable  body  would  better  like  an  opinion 
still  nearer  home.  That  distdngniahed  Jurist,  whose 
name  every  citicen  of  New  York  repeats  with  venera- 
Uon,  Chancellor  Kent,  sold:  "  In  monarchioal govern- 
ments the  independence  ot  the  Judidory  is  essential 
to  guard  the  rl^ts  of  the  subject  (^m  Injustice  of  the 
crown ;  but  in  republics.  It  is  equally  salutary  in  pro- 
tecting the  Constitution  and  laws  trom  the  encroach- 
ments and  the  tyranny  of  faction.  Laws,  however 
wholesome  or  necessary,  are  frequently  the  object  of 
temporary  arerslon,  and  sometimes  of  popular  reidst- 
snce.  It  Is  requisite  that  courts  of  Justice  should  be 
able  at  all  times  to  present  a  determined  countenance 
agidnst  all  licentious  acta,  and  to  deal  impartially  and 
truly  according  to  law,  between  snltors  of  every 
description,  or  whether  the  cause,  the  qnesUon  or  the 
party,  be  popular  or  nnpopnlar.  To  give  the  courage 
and  the  flrmnees  to  do  it,  the  Judges  ought  to  be 
oonfldent  of  the  security  of  their  statlan.  Nor  Is  on 
Independent  Judiciary  less  useftil,  as  a  cheek  upon  Ike 
UgUlativt  pomer,  wldoh  la  sometimes  dispoeed,  from 
the  /oree  of  part;/,  or  the  temptations  of  Interest,  to 
make  a  Mwriflce  of  constitutional  rights." 

But  Judge  Story  was  so  imbued  with  the  fear  of 
legislative  encroachments  upon  the  Judicial,  that  In 
another  plooe,  eootton  1585,  he  says,  "that  there  Is  a 
great  absurdity  In  subjecting  the  dedaions  of  men, 
selected  for  the  knowledge  of  the  laws,  acquired  by 
long  and  laborioue  study,  to  the  revision  and  oontrol 
of  men,  who  fbr  want  of  the  same  advantage,  cannot 
but  be  defldent  In  that  knowledge.  The  members  of 
the  Jjegislature  will  rarely  be  chosen  with  a  view  tu 
thoee  quallflcalions  which  fit  men  for  the  stations  of 
Judges,  and  on  (hie  account  there  will  be  great  reason 
to  apprehend  all  the  ill  oonseqnencea  of  defective  tn- 
fbrmation ;  so  on  aocotuit  of  the  natural  propensity  of 
■noh  bodies  to  party  divisions,  there  will  be  no  less 
reason  to  teex  that  the  pestilential  breaths  of  llicUon 
may  poison  the  fountains  of  justloe."  "  These  oon- 
stderations,"  he  says,  "  t«ach  ue  tn  applaud  the  wisdom 
of  those  States  who  have  committed  the  judicial  power, 
net  to  a  part  of  the  Legislature,  but  to  distinct  and 
Independent  bodies  of  men." 

Thin  may,  perhaps,  suffice  upon  this  point.  But  I 
approach  another  point,  which  is,  to  ask  what  is  the 
duty  of  a  Judge,  even  If  the  qnestlon  of  privilege  is 
before  him  for  decision.  This  is,  perhaps,  one  of  the 
most  important  points  to  the  case.  Perhaps  the 
opinion  of  Chief  Jnstloe  Marshall  might  not  be  Inap- 
propriate to  cite  on  this  question.  Surely  no  intelli- 
gent lawyer,  no  patriotic  legislator,  wonld  hesltats  to 
look  np  to  Buoh  a  source  fbr  advice. 

In  looking  back  upon  my  conduct  as  a  Jndge  in  this 
matter.  It  Is  a  source  of  sincere  pride  that  I  may  coll 
him,  this  profonndeat  of  American  jnrista  and  noble 


patriot,  to  my  aid.  In  Cohen  v.  Virffinia,  reported  in 
4  Wheaton,  404,  that  Illustrious  Jurist  said,  "The 
Judiciary  cannot,  as  the  legislature  may,  avoid  a 
measure  because  It  approaches  to  the  confines  of  the 
Constitution.  Wt  cannot  pass  by  It  because  It  Is 
doubtful.  With  whatever  doubt,  with  whatever  diffi- 
culties, a  case  may  be  attended,  w«  must  decide  it\f  it 
be  brought  b^ore  us.  We  have  no  more  right  to  de- 
cline the  exercise  of  deciding,  than  we  have  to  usurp 
n  power  that  Is  not  given.  The  one  or  the  other  would 
be  treason  to  the  Constltntlon.  Questions  may  occur 
which  we  would  gladly  avoid,  but  we  cannot  avoid 
Uiem.  All  we  can  do  is  to  exercise  our  best  judg- 
ment, and  eoTUeientiovaly  to  perform  our  dul}/," 

In  another  case  this  great  Judge  said,  "the  legis- 
lative, executive  and  Judicial  powers  of  every  well 
constructed  government  (S  Wheat  SIS)  are  co-exten- 
rive  with  each  other."  If  this  Is  bound,  where  is  the 
power  of  the  one  to  call  the  other  to  aooountT  In  still 
another  case  (1  PeterB,BU),  Justice  Johnson  said,  "In 
conOictD  of  power  and  opinion.  Inseparable  irom  our 
very  peculiar  relations,  cases  may  occur  In  which  the 
maintenance  of  principle  and  the  administration  of 
justice  may  require  dlfibrent  courses ;  and  when  such 
oases  do  come  our  courts  muet  do  their  duly." 

Mr.  Speaker,  I  do  not  stand  here  to  deny  the  power 
and  authority  of  thin  house  to  punish,  as  fbr  contempt, 
one  who  commits  an  act  amounting  to  abroach  of 
privilege  of  one  of  its  members ;  but  to  deny  that  as 
an  Indiriduat  I  have  oommitted  any  such  act,  or  In- 
tended to  commit  any.  The  act  was  that  ofaoonrt,  nf 
which  I  was  but  one  of  its  ministers,  and  that  as  such 
minister,  I  am  protected  by  the  sanctity  of  the  posi- 
tion— by  tho  fact  that  it  was  Judicial  action,  that  my 
dedsion  was  one  in  which  duty  called  upon  me  to  act, 
and  I  was  bound  to  render  such  a  Judgment  in  the 
matter,  asnconsdentlousconvlctiouof  duty  demand- 
ed. It  is  human  to'err.  If  I  have  mlRtoken  the  law, 
it  is  such  an  error  as  every  other  jndge  who  has  ever 
eat  upon  a  bench  has  oommitted  ;  and  this  is  the  Aral 
Instance  in  the  history  of  American  jurisprudence  in 
wbicha  Juc^hasbeenarrrigned  for  having  mistaken 
the  law. 

But,  sir,  have  I  even  made  a  mlstakef  No  court 
haseveradjudgedittobesucli,  I  trust  noneever  will. 
Suppose  that  in  the  opinion  of  your  honorable  com- 
mittee it  is  a  mistake,  yet  my  convictions  are  other- 
itise,  and  since  the  passage  of  your  resolutions  I  have 
the  voluntarily  offered  opinions  of  distinguished 
jurlsta  and  lawyers,  more  in  number  than  compose 
that  honorable  committee,  who  asenre  me  I  am  right. 
The  qnestlon,  then,  still  remrins  undecided,  which  is 
right,  with  no  high  Judicial  court  to  pass  upon  it. 
Suppose  I  am  right,  after  all,  and  this  honorable 
house  shall  decide  tbat  I  am  wrongT  It  will  not, 
therefore,  be  wrong.  My  opinion  here  may  be  disre- 
garded. I  cannot  vote  here  on  the  question,  or  if  I 
conld,  for  aught  I  know,  one  hundred  and  twenty- 
right,  or  a  majori^  of  that  number,  men,  perhaps, 
my  superiors  in  legal  knowledge,  can  outvote  me.  I 
have  said  this  was  an  anomalonsproceedlng.  It  is  so. 
My  accusers  are  to  be  my  Judges.  Under  such  cir- 
cumstances, I  have  been  (old,  there  Is  no  hope  of  the 
act  being  justified.  It  may  be  so.  It  would  be  so,  it 
'  is  true.  If  only  the  party  feeling  the  splritof  wounded 


THE  ALBANY  LAW  JOnENAL. 


dignl^ia  tooontrol-'feeliiigthat  the  exercise  of  their 
power  is  bejood  oontrol — with  no  power  of  appeal- 
But,  Bir,  If  yoa  shall  believe  I  am  oonaervaUve,  it 
would  be  magnanimity,  It  would  be  the  xplrit  of  patri- 
otism, nay,  It  would  be  elevating,  to  divest  the  case 
of  fueling  and  prejudice,  and  to  look  upon  the  case  as 
a  high  oocrt  of  law,  oninflueiiced  by  personal  oon- 
BideMtlona,  would  look  upon  it.  Sir,  tliia  spirit  of 
maf^anlml^  gtves  ma  hope. 

I  have  already  said  there  are  high  governmental 
reasons  why  the  precedent  now  to  be  established 
should  be  a  good  one.  Thatlf  tltelawieindonbt,;oa 
have  the  power  to  remove  that  doubt  by  l^lHlation. 
The  courts  liave  no  power  to  do  so,  because  it  has  not 
been  before  them.  If  the  theory  of  your  honorable 
committee  la  right,  conscientione  Judges  who  differ 
ttom  them  will  repeat  the  error ;  thus  they  will  stand, 
with  the  terror  of  I^lslaUve  precedent  suspended 
over  them  upon  the  one  side,  bnt  with  a  more  awful 
terror  of  Almighty  vengeance.  If  they  violate  their 
oonsciences,  apon  the  other.  Can  this  be  called,  then, 
an  Independent  Judiciary  when  placed  In  that  posi- 
tion r 

One  word  more,  Mr.  Speaker.  Tour  committee  In- 
fbrm  you  that  tbay  have  based  their  reeolntions  upon 
Parliamentary  law,  and  have  ^ven  yon  its  antiquity 
widits  evidence  of  wisdom.  They  have  assumed  that 
this  law  of  prlvll^ie  is  uniform.  I  have  demonstrated 
l^  the  statutes  sjid  coQsUtutions  tiiat  it  is  not,  and  that 
tlielr  conclusions  in  this  particular  were  in  error.  I 
have  shiiwn  that  the  National  Legislature  have  their 
privileges  secured  by  the  National  Constitution  ~  that 
some  of  the  Independent  States  have  their  law  of  priv- 
li^e  secured  by  constitutions,  and  some  by  statutes, 
that  the  law  of  privilege  of  this  State  is  qmjified,  and 
limited  by  the  statute,  and  dlffera  from  that  of  the 
nation,  of  other  States,  and  of  Qreat  Britain.  If  this 
honorable  committee,  as  I  insist,  have  tieen  led  into 
unintentional  error  In  this,  if  they  are  equally  in  error 
es  to  the  law  of  privilege  in  Great  Britain,  may  not  the 
reaolnUons  based  upon  such  opinions  be  also  errorT 

Sir,  I  have  read  the  cases  referred  to  in  that  report 
upon  the  English  law  of  privilege,  and  what  will  be 
fbund  as  most  remarkable  is,  that  not  one  of  those 
cases  were  determined  within  the  last  century,  nor 
since  tlte  year  1700.  If  that  learned  committee  had 
extended  their  research  to  that  year,  which  was 
the  thirteenth  year  of  the  reign  of  William 
m,  they  would  have  found  one  English  statute, 
limiting  the  privileges  of  members  of  Parliament, 
which  is  entitled  "  An  act  for  preventing  any  incou- 
venlenoea  that  may  happen  by  privilege  of  Parlia- 
meat."  In  that  aot,  sir,  the  prlvil^e  was  so  limited 
that  members  of  Parliament,  including  peers  of  the 
realm,  were  made  liable  to  Uie  service  of  any  eivil 
process  which  did  not  arrest  their  persons ;  and  ser- 
vice of  such  process  upon  them  was  not  void,  as  your 
honorable  committee  say  of  the  subpoena,  and  as  has 
lately  been  held  in  the  case  cited  in  the  State  of  Hary- 
land. 

If  that  learned  committee  had  extended  their  re- 
search still  further  down  to  the  year  1T70,  Just  one 
hundred  years  ego,  to  the  thirteenth  year  of  the  reign 
of  Qeorge  HI,  they  would  have  found  another  statute, 
atlU  further  abrld^g  the  privil^es  of  members  of 


Parliament ;  setting  forth  in  Its  preamble,  that  It  was 
to  obviate  the  Inconvenience  and  delay,  by  reason  of 
privileffe,  to  the  king  and  his  sutjjectB,  in  prosecuting 
their  suits,  etc.  What  suits  had  the  king,  bnt  suita  in 
his  name,  which  in  this  country  are  suita  in  behalf  of 
the  people  T 

In  taat,  sir,  for  the  laat  one  hundred  j/ear»,  the  privi- 
lege of  Parliament  has  not  been  such  as  your  honor- 
able committee  report  it  to  be,  but  has  been,  as  it  has 
been  here,  limited  and  restricted  by  statute,  and  oon- 
flned  to  arrest  In  eivil  ea»e» ;  and  the  English  law  of 
prlvll^^  now  Is  not  materially  diflbrent  fh>m  that 
of  the  State  of  New  York. 

When  this  last  bill  to  limit  privilege  was  before  Par- 
liament, that  great  li|^t  of  BngUafa  Jurisprudence, 
Lord  Manafleld,  advocated  its  passage,  and  I  quote  the 
following  most  slgnlfloaDt  remarks  ttom  his  speech, 
which  may  be  regarded  as  Judical  oonstruotion  of  that 
law.  He  s^s:  "  It  may  not  be  popular  to  take  away 
any  of  the  privileges  of  Parliament,  for  I  very  well 
remember,  and  many  of  your  lordships  may  remem- 
ber, that  not  long  ago  the  popular  cry  was  for  an  ex- 
tension of  privileges,  and  so  Ihr  did  they  carry  it  at 
that  time,  that  it  vrss  s^d  that  privil^e  protected 
members  ttoia  criminal  aetiont,  and  such  was  the 
power  of  popular  pr^udlce  over  weak  mindt,  that  the 
very  decdeione  of  some  of  the  courts  were  tinctured 
with  that  doctrine.  ■  ■  ■  It  waa  undoubtedly  an 
abominable  doctrine,  llie  laws  of  this  country  allow 
noploceorempfoyment  as  a  sanctuary  for  crime,  and 
where  I  have  the  honor  hi  tit  a»  judge,  neither  royal 
favor  nor  popular  applause  shall  ever  protect  the 
guilty."  ■■■  Noble  patriot  I  la  another  part  of  his 
speech  he  said,  "that  members  of  both  Houses  should 
be  free  In  tlielr  persons,  in  eases  of  eivil  suits,  for  there 
may  come  a  time  when  the  safety  and  welbre  of  this 
whole  Bmpire  may  depend  upon  their  attendance  in 
Parliament.  God  fort>id  that  I  should  advise  any 
measure  that  would  in  future  endanger  the  State. 
But  this  bill  has  no  such  tendency.  It  expressly 
secures  the  persons  of  members  from  arrest  tn  aU  efvil 
suits.  I  am  eure  were  the  noble  lords  as  well  ac- 
quainted as  I  am  with  but  half  the  difflcultiea  and 
delays  that  are  every  day  occasioned  in  the  courts  of 
Justice  under  pretense  of  privilege,  they  would  not, 
theyoould  not,  oppose  this  bill."  The  bill  passed,  and 
for  one  hundred  years  that  la  the  law  of  privll^e. 

No  case  can  be  found  like  those  (dted  by  your  hon- 
orable committee  since  the  passage  of  that  bill,  even 
in  the  Bi^liah  conrta.  The  cases  cited  ore  before  that 
time,  and,  as  that  noble  man  declared,  they  contained 
a  tincture  of  that  alwminable  doctrine. 

Mr.  Speaker,  have  I  not  shown  errors  enouf^  In  the 
basis  upon  which  yonr  honorable  committee  have 
proposed  action,  to  show  that  the  law  of  privilege  is 
not,  in  this  State,  what  is  Claimed  for  ItT  There  ia 
not  now  even  an  approach  to  It,  as  laid  down  by  your 
committee,  in  England.  Why,  air,  ten  years  before 
the  passage  of  this  last  Enf^ish  et«*.ute.  Lord  Preston, 
a  Peer  of  the  realm,  was  committed  by  an  Inferior 
court  for  refusing  to  give  evidence  before  a  grand 
Jury  on  au  indictment  for  high  treason.  He  detained 
tihabeas  corpus  before  a  higher  court— the  King's 
Bench.  When  Holt,  Lord  Chief  Justice,  said :  "  Ha 
had  committed  a  great  contempt,  and  had  I  t)een  there 
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I  would  have  fined  him,  uid  oommittod  him  till  he 
paid  the  flae." 

But,  Bir,  I  have  done  with  EngUeh  anthority. 

Now,  sir.  It  only  remains  to  fi^ve  conatmcUon  to  the 
words  dvil  proceaa  in  our  statnte.  If  an  atUctmient, 
iaaoing  out  of  a  criminal  court,  is  civil  proeem,  then 
have  I  been  misled  by  books  of  anthority,  then  have 
I  mistakenly  erred  In  deddiisg  the  law.  If  tt  is  not 
civU  proeeta,t.\Mn  my  decision  is  law,  and  must  stand 
approved,  whatever  this  honse  may  do.  Oh  I  the 
perU  to'an  independent  Jndidaryt  Would  to  Qod 
that  a  Marshall,  or  a  Kent,  or  a  Manafleld,  had  the 
decision  of  this  great  question  I  But,  air,  I  am  not 
called  npon  to  establish  that  the  snbpcena  issued  hy 
the  district  attorney  was  criminal  proceM,  that  bur- 
den 1b  not  put  on  me.  No  lawyer  will  say  it  was  dvil 
process.  I  dldnotissnetbat— tbestatutnmakesittbe 
duty  of  the  district  attorney  to  do  that--ftnd  yet,  in 
theory,  It  isanea  out  of  the  Conrt  of  Terminer ;  and 
dJBobedienoe  to  Its  commands  is  regarded  as  contempt 
of  that  oDurl; 

Bnt  the  question  is  not  that.  If  regularly  issued,  its 
'  aervice  was  good,  and  not  void.  It  was  In  the  eye  of 
the  law  a  contempt  to  disobey  it.  And  all  the  ques- 
tion that  remains  Is,  was  the  process  Issned  npon  that 
contempt  a  civil  process  f  This  honorable  body  is 
called  npon  to  vote  distinctly  npon  the  meaning  of 
those  words.  I  am  not  nnwilling  to  see  that  record 
of  names.  If  with  the  light  of  intelligence  of  this 
day— if  with  that  love  fbr  Judicial  independence— if 
with  a  patriotic  desire  to  avoid  conflicts  between  the 
co-ordinate  and  oo-extenslve  departnienis  of  the 
sovereign  power — if  you  shall  act  with  freedom  from 
all  sptritof  wounded  d^lty—lfwlth  Jealous  care  yon 
feel  that  you  are  sitting  both  as  accusers  and  Judges ; 
if  yon  shall  place  yourselves  npon  that  lofty  plane  of 
devotion  to  the  Constitution  and  the  best  interests  of 
this  noble  State;  if  it  shall  be  your  just  pride  to  guard 
.  and  protect  the  rights  of  an  independent  Judiciary 
from  the  terrors  of  aggression  of  a  co-ordinate  power; 
then,  sir,  I  have  no  fears  of  the  result.  Invoking 
theae  noble,  these  elevating  considerations  to  your 
honorable  body,  I  leave  the  case  in  your  hands. 

t  invoke  these  noble  and  elevating  considerations 
to  yonr  honorable  body.  But,  Mr.  Speaker,  I  desire 
to  say  that  my  appearing  here  lo-day  is  out  of  respect 
to  this  high  department  of  ttie  government — not 
waving  my  right  to  protest  ^pilnst  being  brought 
here  at  all.  Nay,  air,  by  the  advice  of  my  counsel  I 
should  not  have  appeared  here  at  all,  and  have  put  in 
defiance  the  power  of  this  body,  and  should  have 
allowed  your  officer  to  execute  the  process  of  this 
house  upon  my  person  and  held  yon  responsible  fbr 
the  act.  But  my  own  Judgment  has  dictated  to  me  to 
come  here  out  of  courtesy,  and  without  waiving  my 
right  of  protest  or  acknowledging  myaelf  In  your  cus- 
tody. Altbongb  I  have  t^peared  here  and  offered  thla 
defense,  I  do  not  say  that  I  submit  this  case  to  yon, 
thougbprobably  that  will  be  the  effect  of  your  action; 
but,  sir,  I  stand  here  protesting,  earnestly  protesting, 
that  I  am  not  here  in  obedience  to  your  power,  but 
here  out  of  courtesy  lo  an  Independent  department  of 
this  govenunent. 


There  are  forty-ti>ur  Common  Pleas  Judges  In  Ohio. 


CUERENT  TOPICS. 
The  argument  of  Mr.  Justice  Potter,  before  the 
Assembly,  on  the  breach  of  privilege  question.  Is 
worthy  of  a  more  permanent  place  than  In  tbe  recol- 
leotions  of  those  who  heard  It,  and  we  therefore  give 
it  entire  iu  this  issue  of  tbe  Law  Joubhaii.  Though 
necessarily  prepared  In  haste,  it  exhibits  a  vast 
amount  of  research  and  learning,  and  will  prove  of 
value  should  the  same  or  a  like  question  ever  arise 
again  In  this  or  the  other  States.  No  one  can  t&ll  to 
admire  the  Arm  and  manly  way  in  which  he  assens 
the  dignity  of  the  Supreme  Court,  and  the  co-ordinate 
and  independent  position  of  the  Judicial  branch  of  the 
government. 


Mayor  Hall,  of  New  York,  recently  sent  a  commu- 
nication to  the  Legislature,  complaining  of  the  diffi- 
culty experienced  in  getting  intelligent  respectable 
men  to  serve  on  Juries,  and  asking  for  the  paas^e  of 
a  law  increasing  the  penalties  for  disobeying  a  sum- 
mons to  do  Jury  duty.  The  evil,  no  doubt,  needs 
remedying,  but  not  in  the  manner  proposed.  Hie 
simplest  and  surest  way  to  accomplish  the  result 
desired  is  to  Increasethe  pay  of  Jurors  so  that  men  can 
afford  to  serve.  The  Judges  and  other  officers  of  the 
court  are  fUrly  remunerated  for  their  services,  and 
Jurors  should  form  no  exception.  Tbe  man  who  can 
make  five  dollare  per  day  in  his  ordinary  business 
will  not  be  likely  to  exhibit  much  anxiety  to  serve 
onjurlas  at  the  miserable  pittance  now  allowed. 


Our  neighbors  In  Canada  have  Introduced  an  ex- 
periment in  the  reform  of  legal  procedure  which  la 
worthy  of  attention.  An  act  was  passed  last  year 
which  dispenses  with  Juries,  in  criminal  cases,  on 
request  of  the  prisoner.  The  conrte  to  which  the  act 
relates  are  given  Jurisdiction  In  nearly  every  case, 
except  folonles  pnnlBhabla  with  death,  and  sit  as 
occasion  requires.  Theprocednreisasfollows:Witb<n 
twenty-tbnr  hours  after  a  prisoner  is  oommitted  for 
trial,  the  sheriff  notifies  the  bet  to  the  Judge,  and  so 
soon  BS  the  local  prosecutor  is  ready  to  proceed  with 
the  case,  the  prisoner  Is  brought  np  in  open  court 
under  a  Judge's  order,  when  the  charge  is  read  over 
to  him.  He  is  then  offered  the  option  of  being  tried 
by  the  Judge  forthwith,  or  by  a  Jury,  In  the  usual  way, 
at  the  next  sessions  or  assizes.  If  ho  accepts  the 
former  alternative,  he  Is  called  upon  to  plead  atonoe  to 
tbe  charge,  and  the  trial  then  proceeds  before  the  Judge 
alone,  but  la  conducted  in  ^1  other  reepacta  In  the 
ordinary  way.  So  &t,  this  method  has  been  found  to 
work  well,  and  is  highly  approved  by  all  engaged  in 
the  administration  of  Justice.  In  addition  to  expedit- 
ing the  trial  of  persons  charged  with  crime— a  very 
important  consideration  both  to  the  accused  and  the 
people — a  tribunal  Is  thus  constituted  whose  findings 
of  fact  ntay  be  reviewed  on  appeal. 


DmnfeennesB  has  never  been  a  fovorite  deibnae  to 
actions  on  contract  in  this  State ;  but  in  some  of  thef 
other  States  It  baa  been  frequently  set  up.    A  case  of  I '' 
this  character  has  recently  been  deddod  in  Connect!- 
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cot,  as  will  be  observed  by  turning  to  the  Digest  of 
Beeeot  Americaa  DeolBions,  on  another  page.  The 
action  vaa  brought  by  an  indorser  against  the  maker 
of  a  negotiable  promiaHOiy  note,  and  the  latter  set  np 
the  defense  that  he  tras  intoxicated  when  he  signed 
the  note.  The  court  held  that  nothing  short  of  com- 
plete dmnkennees,  where  the  party  la  utterly  deprived 
of  the  oae  of  his  reason  and  understanding,  le  availa- 
ble against  a  bona  fide  holder,  bnt  intimated  that  a  leas 
degree  of  Intoxication  would  be  a  sufBdent  defense 
BS  against  the  payee.  As  long  ago  aa  Lord  EUen- 
boroQgfa'a  time,  that  Judge  held  in  PUt  v.  iSmith  (3 
Camp.  33)  that  an  agreement  signed  by  anintoxicated 
man  ts  void  on  the  ground  that  auoh  a  person  "baa 
no  agreeing  mind."  Numerons  cases  sustaining  this 
doctrine,  more  or  lees,  are  cited  In  I  Parsons  on  Con- 
tracts, 384;  also,  in  1  Story's  Bqi  Jur.  ^;  231-3.  It  Is  a 
defense  which  ought  to  be  received  with  the  utmost 
caution,  and  never  unlese  it  clearly  appears  tlial  the 
drunkenness  was  known  to  the  payee  or  other  con- 
tracting party,  and  taken  advantage  of  by  him ;  or 
that  it  was  complete,  and  suspended  all  use  of  the 
mind  at  the  time. 


The  Judiciary  Committee  of  tbeSenate  hare  report- 
ed a  bill  establishing  the  nine  circuits  of  the  Supreme 
Court  of  the  United  States  as  fbUows :  1,  The  New 
England  States ;  2,  New  York ;  3,  New  Jersey,  Penn- 
Bylvania,  Delaware,  Maryland,  and  Virginia ;  4,  Mis- 
sissippi, Louisiana,  Texas,  and  Arkansas;  S,  North 
and  South  Carolina,  Georgia,  Florida,  Alabama,  and 
Tennessee ;  a,  Ohio,  Michigan,  Kentucky,  and  West 
Virginia!  7,  nilnois,  Indiana, Wisconsin;  8,  Mlnneeota, 
Iowa,  Nebraska,  Kansas,  and  Missouri ;  9,  California, 
Or^on,  uid  Nevada.  It  also  provides  that  Uie  Jns- 
Hcea  of  the  Supreme  Court  shall  be  residents  of  their 
reapectiys  circuits,  and  vacancies  now  or  bereader 
existing  in  said  court  sliall,  in  every  case,  be  filled  t^ 
a  resident  of  the  circuit.  The  latter  part  of  tlie  bill 
should  be  stricken  out.  Impartiality  next  to  Integri^ 
Isreqnislte  to  the  Judicial  office,  and  this  will  be  more 
likely  to  be  secured  in  a  stranger  than  in  a  resident 
The  Cliinese,  from  witom  we  might  learn  many 
things  of  advantage  tn  the  administration  of  public 
aBalrs,  will  not  permit  their  Jndldal  officers  to  either 
reside,  marry,  or  acquire  property  In  the  district  over 
which  they  have  Juriedictlon,  and  never  appoint  them 
to  a  district  within  which  they  were  bom  or  received 
any  part  of  thdr  education.  A  similar  regulation  in 
force  here  would,  we  do  not  doubt,  be  of  benefit,  and 
afford  some  pioteotlon  against  the  dangers  which  now 
tbreaten  the  independeooe  of  thejudioiary. 

The  Pall  Mall  GaxetU,  in  speakJt^  of  the  "  law's 
delays,"  finds  some  consolation  In  the  &ct  tliat  Eng- 
lishmen are  better  off  than  their  brethren  tn  foreign 
lands,  and  oltee  several  instances  of  Dutch  colonial 
Justice  to  lUustrate.  The  first  is  thisi  In  1884  two 
men  were  committed  in  Java  for  manslan^ter.  After 
nineteen  montlis  Incarceration  tliey  were  tried,  found 
guilty  and  sentenced  to  fbnr  and  six  years  penal 
servitude  respectively,  wholly  exclusive  of  their  term 
of  previous  imprisonment.  These  men,  however, 
were  guilty,  and  do  not  deserve  much  sympathy ;  bnt 


that  bet  cannot  be  ni^ed  in  mitigation  of  the  omelty 
of  another  case.  In  May,  1838,  a  &ther  and  son  were 
cnmmltt«d  in  the  same  Dutch  colony  on  the  charge  of 
purchasing  a  gun  knowing  it  to  have  been  stolen. 
Although  the  preliminary  inquiry,  which  the  Dutch 
system  Involves,  was  concluded  in  the  following 
August,  the  accused  did  not  receive  the  official  notifi- 
cation of  the  charge  on  which  they  would  be  tried 
until  April,  1609,  and  t^e  actual  trial  did  not  take 
place  till  last  September.  No  knowledge  that  the 
gun  was  stolen  could  be  proved  against  the  prisoners, 
and  they  were  acqnttted  after  an  Imprisonment  of 
fifteen  months — a  period  probably  double  that  of  the 
sentence  they  woidd  have  received  had  they  been 
found  guilty.  Hard  aa  the  case  is,  it  is  farther  ag- 
gravated by  the  &ct  that  the  verdict  of  the  Inferior 
court  requires  confirmation  by  the  Supreme  Court  of 
Java,  and  the  two  men  are  in  prison  at  this  moment 
awaiting  the  pleasure  of  the  latter  tribunal.  lament- 
ablo  as  are  these  examples  we  doubt  not  their  parallel 
could  be  found  in  many  counties  in  the  State  of  New 
York.  We  have  ourselves  known  of  prisoners  lying 
in  Jail  for  twelve  or  eighteen  months  befbre  a  trial 
WDS  had.  However,  in  such  Instances,  tbe  prisoner  is 
usually  the  one  who  seeks  delay. 


OBITER  DICTA. 

During  a  divorce  case  In  one  of  the  Bloomlngton  (HI.) 
coarts  recently,  the  platDtUr  Interrupted  tier  coansel's 
eloqaentplea  fbr  provision  (Or  her  child,  with  the  remark 
addressed  to  tbe  conrt,  tbat  "It  was  not  provision  sbo 
wanted,  bnt  would  take  whatever  tbe  eonrt  in  Its  beuevo- 
lenoe  might  allow  her  In  money,  be  tbat  mncb  or  little." 

We  are  pleased  to  learn  that  Mr.  Edmnud  H.  Bennett, 
of  Boston,  la  engaged  upon  a  new  edition  of  "Story  on 
Bailments."  Mr.  Bennett  la  already  well  and  favorably 
known  as  one  of  tbeaatborsof  "  Iieadlng  CTimlaal  Cases." 
and  also  of  tbe  "  Massacbuietls  Digest."  He  will  bring  to 
his  work  an  ezlenslTa  knowledge  of  the  law,  and  great 
powers  of  analysis  and  discrimination. 

TUton,  of  the  Independent,  Is  BltogetbeT  ont-Heroded  by 
the  Nation.  In  tbat  lively  sbeet  we  find  tlie  (ollowlDg  In- 
timation of  the  "  Qolden  days  of  tbe  American  Bar"  that 
are  crowding  In  upon  na :  "  We  look  forward  to  see  tbe 
day  when  tbe  tedlnm  of  every  trial  will  t>e  llgbtaaed  by 
tastramental  mnatc.  an  occasional  song  or  anecdote  from 
the  bench,  and  perhaps  readings  or  recitations  from 
female  members  of  the  bar,  and  tbe  introdnatlon  of  a 
babyortwo  to  be  passed  round  toward  Inncb  time,"  The 
anfortanate  collocation  of  "t«ibr"  and  "innoh  time" 
leads  one  to  recall  lavolnntarlly  the  King  of  tbe  Canni- 
bal Islands. 

Judges,  as  a  class,  are  not  wont  to  Indolge  In  the  elaaal- 
cal,  poetical, and  metaphorical,  bnt  oooaalonsllyarefresli- 
Ing  exception  la  to  be  Rinnd.  At  a  conrt  of  sessions  re- 
cently held  In  one  of  the  eonutiet  of  this  State,  tbe  pre- 
siding jndge,  In  cbarglng  the  jury  on  the  trial  of  an 
Indictment  for  anon  In  tbe  third  degree,  elaoldated  one 
point  In  the  following  langoage:  "Persons engaged  In  the 
perpetration  of  crime  do  not,  Diogenes  like,  sally  forth  In 
the  light  of  day,  with  lantern  In  hand,  In  search  of  bonest 
men  or  women  sa  witnesses  of  their  nefarioni  perform- 
ances, bnt  rather  like  blm  who  draws  tbeeartalo  from 
pale  Priam's  oonob,  and  wonld  have  told  blm  balf  Ills 
Troy  was  burned,  with  stealthy  pace  and  Tarqnln  strides, 
patrols  the  streets  toward  their  design,  at  dead  of  night. 
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wben  OTw  half  Ctae  world  N»ttupe  •esniB  Atmd,  w»d  bn»y 
drasms  dlitnrt)  the  cnrtolned  sleeper."  It  li  needlcosto 
add  that  a  Terdlot  of  "  BOUtr  "  vw  toaaa. 

A  lairrer  aenda  aa  the  foUowlnK  iratf,  and  aarl :  "  I  en- 
olOM  a  cop;  of  some  veraea,  oat  trom  a  uewap^ter,  which 
■mack  ao  anurtl;  ol  lefal  flavor,  that  I  troM  they  And 
ttalr  wa;  inlo/oiir  enMi-lalulug  Journal,  where  they  will 
meet  the  eyea  of  those  who  wUl  appreciate  them."  The 
said  verses,  thoogb  by  no  meana  new,  are  DAvertheless 

A  i^wtmB'e  OM  TO  ei^iiia. 
*'  Whereas  on  oertaln  boDghs  and  aprayl 
Now  dlvera  birds  are  beard  to  eing. 
And  certain  flowera  Iheir  heads  up  ralac^ 
Hail  lo  the  camlag  on  ot  sprlDg. 

"  The  song  ot  those  said  birda  aronae 
The  memoir  of  ooryoathrol  boors  — 
As  green  as  thoas  aaid  sprays  and  bonslu, 
As  freah  and  sweet  as  those  said  flowers. 
**  The  l>ltds  aftirMald  —  iiappy  pairs— 

Love  'mid  the  aforesaid  boogba  eoahrlnea 
In  freehold  neat,  tbemHelves.  their  hell*, 
AdmlpUtratora.  and  aaaigiis. 

"  Oh,  bnaleet  term  of  Cnpld'a  oonrt, 

where  tender  platntiff's  action  bring — 


-leqaij  news. 


The  Hon,  Wm.  WlUIa,  a  well-known  and  highly 
mepected  lawyer,  of  Portland,  died  in  that  dty  last 

At  a  recent  aeaslon  of  the  Criminal  Court  In  Nuoro, 
SiUHJinla,  aomemalloloaapersoiiMt  fire  to  tha  Judge's 
vrig  and  robe. 

A  OeoTgla  JoBtlce  has  sent  an  entire  Grand  Jury  to 
Jail  tar  oontempt  of  court  In  oensurlng  him  Ibr  baiUng 
a  murderer. 

k.  bill  has  been  introduced  In  the  Qeorgla  Senate 
■"  gthattheS      ■     ■    ■■  •=■ 

In  Tir^nia  tfaera  are  over  one  hundred  and  twen^- 
fivejudges  to  be  elected  by  the  Legislature,  and  the 
oanudt^  are  mnltitndinons. 

The  Pennsylvania  Senate  haa  paaeed  over  ttie  Gov- 
ernor's veto  the  bill  ailowlDg  writa  of  error  to  the 
Supreme  Court  in  criminal  cases. 

Gen.  Strln^rfbUow,  of  Atchison,  has  sned  the  Mls- 
eoariPadflcK^lroad  Campany  for  tlO,OW  for  services 
In  procuring  legislation  from  the  Missouri  legislature. 

Henry  Blaok,  son  of  Hon.  Jeremiah  S,  Black,  lias 
oommenced  the  practice  of  the  law  In  Meroersburg, 
Penn,,  a  ooantry  ylllsge  about  four  miles  from  Stone 
Batter,  the  birth-place  of  the  lateex-Pres.  Buchanan. 


iRter  to  Portugal.  The  Indianapolis  Journal  Bays  his 
law  practice  promises  to  be  moie  remunerative  than 
the  mission  would  be. 

The  Ualne  Snpreme  Judicial  Ooort  has  Inst  tried  a 
suit  on  a  promiseory  note.  The  plaintiff  claimed  that 
the  indorsement  of  Ibe  note  was :  "  I  back  this  note 
holdenfor  debt  and  ooets,"  The  defendant  claimed 
that  the  Indorsement  was :  "  I  back  tttis  not  holden 
tor  debt  and  costs,"  and  tiiat  the  letter  "  e"  had  been 
added.    Verdict  was  rendered  fbr  the  defendant 

The  CliicagD  dly  attorney  has  brought  suit  against 
21  foreign  Insurance  comMnlee  doing  boslnees  in  that 
dty.  Under  the  laws  of  Illinois  every  foreign  Insur- 
ance company  doing  bnsinesa  there  throogh  agents  is 


reqnired  to  pay  two  per  cent  of  their  gross  earnings 

into  the  dty  treasury.  The  agents  of  the  companies 
proeecnted  have  neglected  or  refused  to  comply  with 
the  law.  The  flrsf  auit  commenced  Is  ag^nst  the 
Astor  Insurance  Company  of  New  York. 


w.  Lanoey  A  Co.,  of  Portland,  whose  store  was  insur- 
ed by  the  Phoenli  Insuranco  Company  of  New  York 
for  ^,000.    The  store  was  humod  in  the  great  Are  of 


it  of  the  company  had  omitted  to  ataie  the  fact  in 
tCe  policy.  The  court  dedded  iu  favor  of  the  plain- 
tiff, awarding  the  full  amount  of  the  Insurance,  with 
interest  from  1866,  with  ooeta. 

Considerable  interest  Is  manifested  In  the  disposi- 
tion by  the  United  States  Supreme  Conrt  of  tite  case 
of  the  Lieutenant  Gkivernor  of  Florida,  which  comes 
up  on  a  motion  to  dismiss  an  appeal  th>m  the  dedaiou 
of  the  State  Supreme  Court  debarring  lilm  trora  hold- 
ing the  offlce  because  be  had  not  been  a  resident  of  the 
State  for  three  years,  as  required  Iw  the  Conatitntiiin. 
It  is  held  that  the  Unltedf  States  Supreme  Court  has 
nojurlsdiction,  asthe  right  to  Oie  office  existed  under 
State  and  not  Federal  law;  and  also  because  the  deds- 
lon  below  does  not  violate  the  Constitution  or  any 
United  States  law  or  treaty. 


BOOK  NOTICES. 

1  i)toMe  of  New  York  Statnleej 


n  November,  ISat. 


e  and  Beporta,  from  January. 
By  Benjamin  VangbaD  Ab- 
.   Comprising  the  Adjadica- 


botiand  AiuUn  Abbott.   <..    , . 

ttons  of  ati   the  Oonrta  of  the  Btale,  preaeuted  1 
Abbott's  Practice  Reports  (new  aeries),  vote.  e-Si  Bar- 
iKiDr's  Snpreme  Court  Beports,vols. W.S3 ;  EdmondB' 
Select  Caaes,  voL  1;  Howard's  PncUoe  Reports,  vols. 
32-ff7 ;  Kevee'  Beports,  vols.  1-1 ;  New  York  (Court  ot 
Appeals)  Heports,  Si-m;  Parker's  Criminal  Beporta, 
vol.B:  Robenaon's  New  York  Superior  Court  Beporta, 
vols.  1-S:  Tranacrlpt  Appeals,  vols.  1-T;  together  vltlt 
the  Statutes,  of  Benerarappii«atlon,oooLslned  in  the 
Laws  ofieer,  1888  and  uaa,  being  theThlrd  Supplement 
to  AbbotM'  New  York  DUest.     New  York:   Baker. 
VoorhUACo.    18TO. 
Ilila,  the  tiilrd  ■npplement  to  Abbotts'  New  York 
Digest,  brings  the  cases  down  to  January,  ItfTO,  and  em- 
braoea  the  declsloua  in  lOrty-three  volumes  of  reports. 
The  plan  and  arrangement  is  the  aame  as  that  ot  the  pr»- 
Ytons  volumes,  with  the  addition  to  each  title  of  an  Index 
to  all  the  eases  In  that  title  or  subject  In  tlie  prerl- 
ons  seven  volumea.    Tbe  mechanical  eiecutlon  of  the 
work  iaa  credit  to  the  publlsbers  —  the  type  Is  clear,  the 
paper  of  an  excellent  quality,  and  the  binding  nnnsually 
good.    Indeed  it  la  not  too  mnch  to  aay  that  It  li  one  ot 
the  handaomeat  booka  ever  published  In  thia  conntiy. 
Of  tbe  merits  of  the  work  It  la  liardly  neeeaary  for  us  to 
say  more  tlian  that  It  Is  fully  equal  to  its  predaceasors. 
Whatever  the  If  esara.  Ablratt  do  In  tbe  way  of  Iraok  mak- 
ing they  do  thoroughly  and  well ;  but  we  have  ever  re- 
garded this  digest  BB  their  masterpiece;  and  had  they 
written  nothing  etaetbey  would  JoBtly  have  stood  acquit- 
ted of  tbat  debt  to  tbe  prof^ealon  which  Lord  Baoon  spoke 
Of,  and  wooldtiesIdeB  iutveeamed  the  thanks  of  thoae  who 
were  proflted  by  the  results  of  tbeir  labor.   Their  work  is 
pre-emlneuUy  distinguished  for  comprehensiveness,  ar- 
rangement and  acouracy  — the  three  eaidlual  vlrtnss  In 
erery  dl|^t.    In  this  volume  the  inconvenience  of  osing 
a  work  liavlng  several  aupplemeuta  baa  been  admirably 
overcome  by  the  Index  at  ttie  head  of  each  aubject.   IHie 
work  is  one  that  no  lawyer  can  aObrd  to  be  without. 


TEBM8  OF  THE  SUPREME  OOUBT  FOB  FEBBITABY. 

Last  Monday,  Circuit  and  Oyer  and  Terminer,  Tioga,' 
Parker.  I 

LostMonday.ClreultandOyeraadTenatner.Chemnng, 
Hnrray. 

Last  Monday,  Special  Term,  Monroe,  J.  0.  Smith. 
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COURT  OP  APPEALS  ABSTRACT. 
Harum  t,  GxiA. 
In  kcl  action  to  enforoe  «  ll«n  fbr  materials  famUied 
and  work  pertonned  Doder  obapter  ¥A  at  tho  1m^%  oI 
UK  Seld,  that  the  aotloa  Bled  In  the  town  elerk'i  office 
ma  Inminolent,  on  the  graand  that  the  name  of  the  owner 
wag notmfllolentlystst«d therein;  thatltUDotBnfflalenl, 
DDdar  the  reqalrementa  of  that  act,  to  Uate  tkota  from 


JTaOattel  A.  Oamlrei/,  App't,  t.  JaaA  Otapenter,  Se^l, 
Vhere  a  contract  U  capable  of  two  oonttrnoUoiu,  one 
of  which  wUl  render  It  lU<«aland  TOtd,  and  the  other  legal 
•nd  Talid.  The  latter  oonatnioUon  will  prerall,  and  the 
oontraet  upheld  and  enforced,  U  the  end  to  be  aeoom- 
pUahad  thereb7  la  lawful  and  proper. 

LaiUoia  t.  Snox. 
An  order  made  In  prooeedlnsa  InstltQted  to  redreu  an 
Injor;  nutaXned  b^  the  violation  of  an  order  made  tn  an 
action  requiring  a  party  to  produce  hU  booka,  etc.,  before 
a  referee,  oomea  within  snbdlvlilon  S  of  section  I  of  tha 
Code,  and  la  appealable  to  the  Court  of  Appeals  aa  a  flnal 
order  made  In  a  special  prooeedlng  aObctlng  a  mbatantlal 
right.  The  One  to  be  Imposed  In  anch  prooeedinga  ander 
•as.  n,  of  2  B.  8.  SU,  must  be  anOh  onl7  as  will  Indemnify 
the  Injored  parly  for  hla  coata  and  ezpen««e,' and  anoh 
coat*  and  expenaea  must  be  ascertained  bj  competent 
proof  before  the  amountof  theflneoan  be  fixed.  It  la  not 
a  matter  Ibat  reata  tn  the  dlscratlon  of  the  ^dge. 

'-.  AUm  a 

The  Surrogate  of  the  city  of  New  Tork  admitted  the  will 
of  John  Shepard  to  probate.  WUIIain  S.  ehepard  appealed 
fromhladeoreetolheSupremeCoort.  Thatooartrevened 
the  decree  of  the  Surrogate,  with  coata  of  the  appeal; 
ordered  that  Isanes  as  to  the  oompetene;  of  the  testator 
be  tried  by  a  Jury,  and  that  npon  the  trial  thereof  the 
oonteatante  should  have  the  aOlmiatlve,  with  the  right  to 
open  and  dose.  The  Bnpreme  Court  also  ordered  that 
there  be  paid  to  J.  F.  Ualcom.  attorney  for  William  8. 
Bhepard,  a  oonnsel  foe  of  U.OIX),  and  to  William  A.  Allen, 
goardlan  for  Inlknt,  a  like  coniuel  tee  of  1790.  to  be  paid 
ont  of  the  funds  of  the  estate. 

Tha  ezecuton  appealed  to  thli  oonrt  ftom  Ute  entire 
order  of  the  Supreme  CoorL 

At  the  Janoar;  Term,  ISSB,  the  reapondenta  moTed  to 
dlsT"'w  the  appeal,  when  this  eonrt  held  i 

1.  That  so  much  of  the  order  of  the  Supreme  Conrt  as 
dlreoled  laanea  to  be  tried  at  the  olicolt,  the  evtdenoe  be- 
fore the  Surrogate  being  conflicting,  was  not  appealable 
to  thli  oonrt,  because  It  was  a  matter  of  discretion  with 
that  court,  and  the  order.  In  that  respect,  was  not  flnal. 
(The  court  did  not  pass  upon  the  qneatlon  whether  an 
appeal  would  He  from  such  an  orderln  a  case  where  there 
was  no  evldenoe  whatever  on  whloh  to  base  a  reveraal.) 

3.  That  the  portions  of  the  order  directing  counsel  tees 
to  be  paid  to  the  attorneys  ft>r  the  partlea,  not  ezeoators, 
and  which  awarded  costs  to  the  ooacaetants,  were  flnal  In 
their  natnre,  designed  to  be  carried  into  Immedlato  exe- 
ontlon,  and  were  appealable. 

t.  That  Halcom  and  Allen,  the  attorneys  to  whom  the 
allowanoes  were  made,  were  proper  parties  to  the  appeal. 
The  motion  to  dismiss  the  appeal  was  denied  with  tlO 

The  oauae  waa  argued  npon  the  merits  and  decided  at 
the  March  Term,  1869,  opinions  being  delivered  by  Wooi>- 
mvwr  and  JAns,  JJ. 

The  ooort  held: 

1.  That  the  Bnpreme  Conrt  had  no  right  or  authority  to 
make  an  allowanoe  to  a  party,  not  an  exeontor,  or  hla 
attomar,  beyond  the  statu tory  ocata. 


3,  That  Inasmooh  as  the  Baia«me  Court  directed  Issuw 
to  be  tried  by  ajnry,  Its  order  was  not  final,  and  It  should 
not  have  awarded  oosts  of  the  appeal  to  the  appellants 
th>m  the  surrogate's  decree,  aa  If  they  lUled  to  ■□eceed  on 
the  trial  of  thelsauea,  tbeywonid  notbeenllUedtooharge 
the  estate  with  costs  of  an  appeal  not  nlttmatelysucaessful. 

The  above  portions  were  reversed  with  coals  against  the 
respondents,  and  the  residue  of  the  appeal  dlsmlned 
without  ooats. 

HeldperJAinEa,J.  That  so  much  of  the  order  as  gave 
the  oonteatanta  the  afflrmatlve  waa  erroneous,  bnt  the 
court  held  that  that  portion  of  the  order  was  not  appeal- 
able ;  that  If  the  Supreme  Court  on  tha  Mai  should  refhse 
the  executors  the  afflrmatlve  tbey  could  appeal  Trom  the 
Judtfment,  whan  the  order  coold  b«  reviewed,  as  an  Inter- 
mediate order,  and  that  Ntd  the  deolaioii  on  me  trial.  If 
erroneous,  reversed. 


QENEBAL  TERM  ABSTRACT. 
Sixth  DiBTkicr  —  Jauuabt  Tebm.* 


ZiabOUi/ifaixxlalaaipartnen/araepcitia:  intemtimda- 
pottt). — ThedefendBnt.byflllnshls  oerUflcate  under  chap- 
ter 312,  Laws  of  ISU.  became  a  partner  of  the  Individual 
banker  and  his  cashier  In  the  leglUmate  conduct  of  the 
banking  bualnees.  under  the  name  of  the  Unadllla  Bank, 
and  became  liable  for  the  debts  of  said  bank. 

The  death  of  one  of  the  other  partners,  after  filing  anch 
oertJfloate,  did  not  work  a  dlssolutton  of  such  partnership, 
bnt  the  survlvorB  remained  partners  aa  to  each  other  and 
the  public. 

The  recdvlDg  of  depodts  by  a  bank  and  the  agreement 
to  pay  Interest  the^n,  la  not  unlawfnl,  and  doea  not  In- 
validate the  rlghta  of  the  depoailor. 

The  banker  and  cashier.  In  payment  of  their  own  debt, 
had  credited  plalntllT's  leatatrlz  with  W.OOO  npon  the 
books  of  the  bank,  and  given  her  a  pass-book  showing 
such  credit  npon  Interest  at  T  per  cent.  Tpon  such  credit, 
the  said  testatrix  gave  her  receipt  In  full  for  tier  deht 
against  the  banker  and  caabler.  In  But,  only  Moo  waa 
ever  deposited  to  the  credit  of  testatrix  In  the  bank. 
Afterward  the  banker  and  cashier,  ftom  time  to  time, 
paid  testatrix  about  t(,axi,  which  was  charged  to  ber  on 
the  books  of  the  bank  and  on  ber  pass-book.  Upon  action 
brought  to  recover  the  balance  due.  It  waa  held  that  the 
defondant  was  only  liable  for  so  much  money  aa  the  bank 
actoally  received  for  plalntUT's  teatatrix,  he  having  no 
knowledge  of  the  trensoctlons  and  having  taken  no  part 
therein;  that  the  payments  of  13.200  made  should  be  ap- 
plied to  that  portion  of  the  debt  not  deposited  with  the 
bank,  and  therefore  least  secured.  The  testatrix  had  the 
right  to  make  such  application  of  the  payments  made  as 
she  pleased,  but  as  she  hud  no  knowledge  of  the  actual 
facta,  and  no  application  of  the  payments  was  made  by 
the  debtors,  the  law  wlU  iwply  the  same  npon  the  moat 
precarious  security  of  equal  degree  as  Justice  and  eqnl^ 
reqnlre.  The  deolston  of  the  oonrt  below  was  theretora 
affirmed.  lYt<l«rick  JuHond,  Ber.,  Ha.  v.  WUlkm  IFoisen, 
(nqilraibd,  Ml.   Opinion  by  BoAKmcAS,  J. 


OirAvreMHaiL  — During  the  lata  rebellion,  a  refugee 
from  the  enemy's  lines,  who  has  not  aided  or  assisted  the 
rebellion,  may,  within  the  Union  lln«i,  though  In  a  rebel 
Btate,  make  valid  oontraote  with  oitliens  of  the  State  of 
New  York  tor  the  purchase  and  sale  on  Joint  aocouut  of 
cotton  to  be  procnrcd  within  such  rebelHoos  Slate,  and 
within  territory  occupied  anu  oonbolled  by  the  Union 
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Tha  rebel  g(nerDmeiiC,belDKOD)yii«j)i^  hta  noeztit- 
enoe  or  power  beyond  tbe  territory  accntdly  occnpl«d  and 
oontroUed  by  Ita  forces. 

A  state  of  war  dlHolves  a  partnership  eilatlng  prior 
Uiereto  between  eltlieuB  of  the  bosUle  oonntrles.  And 
where  Bach  partners  are  Joined  ss  plslutm,  and  before 
trial  tbe  alien  enemy  dies,  and  fala  name  Is  Iberenpon 
Btrlcbeii  troia  tbe  caie.  wlUi  directions  that  tbe  case  pro- 
ceed In  the  name  of  tbe  sarvlvlng  plaintiff  alone,  no  ob- 
JeeUon  to  tbe  misjoinder  will  be  available  on  tbe  trial. 
John  W.  Ltflwleii  v.  WUUam  It.  Clarler,  Implaadea.    Opinion 

by  BOABSNAH,  J. 

Omtiaeralion:  tataU  q/ yVoudi.  —  PlalntllT  booght  Six 
■teem  of  defendant,  and  paid  bim  fdr  tbem.  At  the  same 
time,  and  as  part  of  th«  same  transaction.  It  was  agreed 
verbally  that  defMidant  ahoold  come  In  one  year  from 
thatdate  and  buy  said  Bteers  baok  at  ISB  per  head.  Before 
theeiplrallonof  tbe  year,  defendant  gave  plaintiff  notice 
that  he  (defendant)  sbonid  not  take  the  steers,  and  tbal 
plaintiff  might  sell  tbem.  PlalntllTBold  tbem  for  t50  per 
head.  On  action  brooght,  plaintiff  recovered  t4S  In  Jus- 
tice's Court,  and  the  Judgment  rendered  thereon  was 
aSlnned  In  the  Coanty  Conrt. 

On  appeal,  It  la  held  that  the  ezecntlon  of  tbe  contract 
of  sale  by  defendant  t«  plaintiff  famlahed  no  consider- 
ation tor  the  execnlory  verbal  agreement  to  re-pnrchase 
said  steers  to  take  tbe  case  out  of  the  Btatnte'of  Fronds. 
See  Hager  T.  King,  tB  Barb.  ZOO. 

The  Judgments  were  therefore  reversed.  IxHttr  Patgt 
v.  JVancCi  Oouoh-   Opinion  by  Boabdman,  J. 


KObnnftw  poH*!/,- prot^  H/ loB  .■  cAaOel  mort^a^  on  fruured 
property.— By  the  policy  plaintiff  wa«  Inanred  on  bis  stock 
In  trade  consisting  of  bread,  etc.,  also  "his  cracker  ma- 
chine, cutter,  and  other  tools  used  In  his  bUHlneaa  as  a 
baker  and  confectioner,  contained"  In  the  same  bolldlug 
with  said  stock.  Buch  machine,  etc.,  were  in  fiiet  lii  an- 
other building  than  that  mentioned  In  the  policy.  Thin 
court  sustained  tbe  decision  of  the  Special  Term  In  reiorm- 
tng  the  policy  In  accordance  with  the  fitcts.  Having 
acquired  Jurisdiction  for  that  puipoee,  a  conrt  of  eqnity 
properly  grants  tbe  full  relief  to  which  plaintiff  1b  entitled. 

Prooft  of  lose  having  been  nerved  without  ohtectlon 
being  made  to  their  form  or  Bofflcleocy,  all  technical  ob- 
jections are  thereby  waived. 

The  giving  of  a  chattel  mortgage  npon  Insured  proper^, 
wlthont  parting  with  the  posseBslon,  does  not  avoid  the 
policy.  The  title  must  be  divested  abaolntely  before  It 
constitutes  an  aA  of  aale,  alienation  or  transfer.  Q/nu 
fltnmp  V.  The  North  jlmaiean  Fire  Innitanea  Otrnpow. 
Opinion  by  BoAKnMAH,  J. 


IHeadlng):  evidence:  commiHlim:  rCeree'*  report. —Upon 
an  action  to  recover  amount  advanced  by  a  commlsaloD 
merchant  upon  propery  received  by  him  of  defendant, 
beyond  the  proceeds  of  the  property  sold  under  the  eli- 
canutances  of  this  case,  it  was  not  necessary  to  allege 
notice  of  tbe  balance  and  demand  of  payment.  If  other- 
wise, an  amendment  should  be  allowed  at  any  time  In 
fnrtheianoeof  JUBtloe. 

When  It  appears,  by  the  return  of  a  commissioner,  that 
a  witness  was  "duly  sworn"  or  "sworn,"  It  will  be  pre- 
iumed  that  he  was  legally  sworn.  It  la  not  neoessary  that 
the  witness  should  sign  the  evidence  on  the  direct  and 
OTOss  Interrogatoitea  severally. 

The  original  Dommlaslonfflui(b«  Used  when  tbe  cause  Is 
tried  Inthecounty  to  which  it  la  returned.  Bat  when  the 
trial  Is  In  another  county,  either  tbe  original,  duly  proved, 
or  an  authenticated  copy  may  b«  need. 

The  referee's  report  need  show  no  other  beta  than  are 
necessary  to  sustain  the  Judgment  to  t>e  entered  there- 
npou.     Cliarlet  J.  Bi$!iop  T.  John  Amruson.     Opinion  by 

BOARDKAIT,  J. 


Evidence:  cAtny.— The  rank,  condition  and  oeenpatloB 
In  llfo  of  the  plaintiff  may  be  given  in  evidenoe  for  tbe  con- 
sideration of  the  Jory  in  an  action  of  slander,  charging 
plaintiff  with  want  of  chastity.  It  was  proper,  therefore, 
for  plalntlir  to  show  that  she  was  working  ont  for  her 
support,  and  had  been  for  several  year*. 

The  declarations  of  a  third  person  ut  plaintiff  oocom- 
panylog  the  breaking  off  of  a  marriage  contract  are 
admissible  In  evidence  to  obaraoterise  tbe  motive,  reason 
and  object  ofthe  act. 

If  defendant  has  knowledge  whether  the  words  spoken 
by  him  are  or  are  not  true,  he  will  not  tM  permitted  to 
teetlf^  that  he  had  no  Intent  to  lnjnre  the  plaintlS  If 
the  words  spoken  were  In  fact  false,  the  Intent  beoomes 
Immaterial  except  In  mitigation  or  aggravation  of  dam- 
ages. 

Speelllo  acts  of  lewdness,  not  pleaded,  cannot  l>e  prpred 
by  the  defendant  to  afi^t  plaintiff's  character. 

Words  charging  a  venereal  disease  must  import  a  con- 
tlnnance  of  the  disease  at  the  time  they  were  apoken,  or 
else  special  damage  must  be  shown.  When  some  of  tbe 
evidence  might  be  construed  as  Importing  a  contlnaance 
of  the  disease,  tbe  Judge  properly  submitted  the  question 
npon  the  whole  evidence  to  be  passed  npon. by  the  Jury. 
JIarrlHS.SmUlt.l>tr7ierOuarakm,-r.A(ftrdS.Cboli.  Opinion 
by  Boabdmah,  J, 


Void  attenment.  —  In  ejectment,  tbe  plaintiff  showed  title 
to  the  land  In  dispute,  under  a  patent  dated  February  "U, 
1770,  leaned  to  John  KorCrlght.  and  by  virtne  of  a  perpetual 
lease,  ezecated  by  said  Kortrlght,  In  which  rent  was 
reserved.  She  was  the  owner,  as  heir  at  law  of  said  Kort- 
rlgbt,  of  one  undivided  sixth  Interest  In  the  lease  and 
land.  The  defendant  was  In  possession  originally  as 
assignee  under  the  lessee,  bat  claimed  that  the  plalntlfl's 
title,  as  one  of  tbe  heirs  at  law  of  John  Kortrlght,  deceased, 
hod  been  extinguished  by  a  sale  of  the  land  for  taxes  to  a 
third  peiHon,  The  land  was  part  of  the  Kortrlght  patent, 
and  the  rents  In  the  lease  of  the  land  In  question,  and  In 
the  leases  of  the  other  lands  In  the  patent,  were  Bssessed 
InlSMasfOllows:  "The  Kortrlght  patent— John  Kortrlght 
and  others,  legal  heirs  of  John  Kortrlght,  late  of  the  city 
of  New  York,  dooeaaod,  or  tbeli  helra  or  assigns,  for  rents 
reserved  In  the  town  of  Kortrlght,  In  the  county  of  Dela- 
ware, HuhJect  to  taxation,  eetlmated  at  a  principal  sum, 
which,  at  a  legal  rate  of  interest  (seven  per  cent),  will  pro-' 
dnce  an  Income  equal  In  amoant  to  such  rents.  [Personal, 
KG,l«e,l"  John  Kortrlght  died  In  IBSO,  and  all  of  his 
Ohlldren,  bat  two,  were  dead  In  IBM.  Held,  that  the  asses- 
ment  of  the  rents  reserved  In  tbe  leases  was  void :  1.  Be- 
canse  all  the  rents  In  the  leasee  of  all  tbe  lands  In  the 
town  were  assessed  together,  a.  Becanse  the  asseesment 
was  to  a  dead  person,  and  others  not  named,  or  their  helre 
ur  assigns,  and  eocA  rent  assessed  was  not  spectfled  In  the 
assessment  roll.  8.  That  an  asaessment  against  A.  orB. 
Is  not  valid  against  either,  i.  That  the  assessment  In 
Wheeler  v.  Amulroag  [10  Wend.  MB)  dlObred  from  that  in 
this  case,  because  It  was  to  "  the  widow  and  heirs  of  Zopber 
S.  Wheeler,  deceased,"  when  the  widow  and  all  tbe  heirs 
were  living  on  tbe  land  and  each  bad  an  Interest  In  the 
same.  Also  held,  that  a  sale  for  tbe  non-payment  of  a  tax 
levied  under  and  by  virtae  of  sach  assessment  was  void  i 
and  that  the  plaintiff  was  entitled  to  recover  one  andl- 
vlded  sixth  part  of  the  land  In  dispute.  Oruger  v.  Ooughertif. 
Opinion  by  Bai^ok,  J. 

CbntbveUon  tf.—lbt  Hfth  olanaa  In  the  Will  Of  Noah 
Dtmmlck,  deceased,  was  as  follows:  "Fifth.  I  give  and 
devise  to  my  son,  Noah,  the  Kittle  Ibrm,  ni  it  It  nou  occit- 
ptedbu  him,  to  be  held  and  enjoyed  by  my  said  son,  Ifonh. 
during  the  term  of  hli  natural  life,  for  the  support  and 
maintenance  of  himself  and  fiunlly,  and  after  the  death 
Of  my  said  son,  Noah,  I  give  and  devise  the  sold  Kittle 
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IkTm  to  hla  ctaUdren,  tbelr  beln  and  aaslgns  torever."  At 
tbe  date  of  tbe  will,  and  at  tlie  death  of  the  testator,  only 
aboathalf  of  the  Kittle  ftrra  was  In  the  poueulon  0/  the 
derlsee.  Betd,  that  the  urIioleo/tlteKUIle /arm  woe  ieylaed 
to  the  teat&tor's  son,  Noah,  for  Ufo,  and  after  hU  death  to 
hli  ohlldren,  their  heirs  and  asalgna.  Sliarp  S  IHmmIck, 
Baatlort  and    Trmteet,  t.   IfoaA    Dimmtci.     Opinion   by 

Bauoou,  J. 

DIGEST  OP  RECENT  AMERICAN  DECISIONS. 
SUPBEICB  OOUBT  OF  tXtSVIUmCUT.* 

In  personam.  — A  Jadsment  renderad  In  an  aotlon  In 
Wtklcb  tbe  property  of  the  defendant  baa  been  attaebed, 
but  In  which  no  serrlce  was  made  on  him  peraonally,  Is 
not  a  Jadginent  <n  peranunn,  and  cannot  be  made  the  basis 
Of  an  action  ofdebt.  The  eSbot  of  tbe  proceeding  Is  limited 
to  an  appropriation  under  tbe  prooeas  of  the  court  of  the 
property  attaohed  to  the  payment  of  tbe  debt.    Smierlt/v. 


/noourl.— Wnere  an  agreement  la  made  between  counsel 
■a  Uacaae  In  conrt,whlchli  not  In  writing  and  not  made 
in  the  presence  of  the  court,  the  coort  as  a  general  mle 
will  not,  in  case  of  a  disagreement  as  to  Its  tetliis.  Inquire 
into  it  and  enforce  it.  Bnt  where  ancb  aereement  was  so 
made,  and  the  oonnsel  were  both  agreed  aa  to  the  tact  of 
its  being  made  and  aa  to  Ita  terms,  and  tbe  only  qneaUon 
was  as  b>  its  eonstrnotlon  and  eflbct,  it  was  held  that  the 
eonrt  coold  properly  consider  It,    Woodrt^ff  \.  Fethaet. 


CbmmtttM  to  «<(a5(l(A.  —  DDder  the  statute  (Gen.  Statutes, 
title  V,  |S$,  whtchautborlzes  proceedings  in  the  Sni>erlor 
Court  for  tbe  eetabUstamenl,  by  a  commute  appointed 
by  the  court,  of  boundaries  that  have  >>econie  lost  or  un- 
certain, Itiauol  necessary  Ibr  tbe  court,  by  a  preliminary 
hearing,  to  determine  whether  there  la  In  Ikwt  a  lost  or 
uncertain  boundary,  but  this  question  may  properly  be 
referred  to  tbe  committee  with  the  reat.  Theobjectof  tbe 
statute  was  not,  by  this  summary  proceeding,  to  deter- 
mine tbe  title  to  land,or  settle  disputed  or  uncertain  lines 
Iwtween  enjoining  proprietors,  but  to  restore  tbe  marlu  of 
dividing  lines  that  have  ones  existed  and  hate  been  dis- 
placed or  destroyed  or  bave  Iwoome  otiscnre.  The  action 
of  theeourt  in  esiabllsblng  such  lost  twinndsdoes  not  adeet 
the  question  of  title  between  the  partieii.  Wttt  Bart/onX 
Ead-Soc-v.^ntBaptMChunhin  We*  Bartfitnt. 


Parol  for  ante  qf  bBtiL—\  parol  contract  ft>r  the  sale  of 
lands  will  be  enforced  Id  equity,  where  poaseBBlonhas  been 
delivered  and  held,  and  especially  U  the  vendee  has  paid 
a  part  or  all  of  tbe  puroliase  money  and  baa  mode  iro- 
provemenla  upon  the  estate.  In  1843  P.  agreed  by  parol 
to  sell  a  piece  of  land  to  F..  who  entered  into  possesaion 
and  mode  Improvements,  and  from  time  to  time  made 
■mall  payments  to wanl  the  prloe.  In  1S48  P.  convoyed  tbe 
land  to  G.,  for  tbe  unpaid  balance  due  from  F.,  be  agree- 
ing to  carry  out  the  arrangement  with  F.,  and  It  being 
understood  that  F.  would  labor  fOr  Q.  from  time  to  time 
on  aecount  of  the  debt.  F.  oontlnned  to  occnpy  tbe  land 
and  make  valuable  Improvements  upon  It  down  to  IBSt, 
having  labored  frequently  Ibr  Q.,  bnt  It  not  appearing 
whether  any  of  bis  earnings  liad  l>eea  applied  on  the  price 
of  tbe  land.  In  IWt  he  oObred  to  pay  G.  whatever  l>alanee 
was  due,  and  demanded  a  deed  of  the  land,  which  O.  re- 
(Dsed  to  give.  Held,  on  a  proceeding  in  equity  to  oompei 
Q.  to  convey,  that  F.  Iiod  not  lost  his  right  to  the  old  .Qf 
cbaooery  by  bli  delay.    Orem  v.  Jinfn. 


*  Prom  J.  Roaksr,  Slate  Beportcr,  and  to  tuipaar  In  tdL  M  Con- 


errors  made  In  any  former  and  partial  settlement  of  tbe 
account.  On  an  appeal  from  a  decree  of  a  probate  ooort 
settling  an  administration  aceoDnt,  but  retosing  to  allow 
a  correotlon  of  an  error  In  a  former  settlement,  tbe  ap- 
pellee* offered  proof  of  a  dUTbrenl  Item  with  which  the 
administrator  ought,  as  tbey  claimed,  to  l>e  charged. 
Held  to  be  Inadmissible.    Hix't  Ajipeal  from  Probatt. 

a.  Itnoer  qf.  —  Where  a  third  person  claims  property  la 
tbe  hands  of  an  admlnlatrator,  the  court  of  probate  has 
no  power  tAtrytheqneatlouof  title,  and  to  make  an  order 
that  tbe  administrator  deliver  tbe  property  to  the  oiaim- 
ant.    Bomer'tApfHal/nyniPrabale. 


1.  Pnendlnoi  M  aeOont  ;br.— There  la  no  ptoe«edlng 
luiown  to  onr  common  law,  or  to  onr  system  of  equity,  by 
which  the  marriage  relation  can  be  dlMOlved.  Divorce  l» 
the  special  creature  of  statute.   AmIs  t.  Awl*. 

2.  The  manner  in  whlob  the  SuimTlor  CoDrt  aball  pro- 
ceed, and  the  rules  by  which  It  shall  be  governed  In  actliw 
upon  applications  for  divorce,  are  not  prescritied  by  the 
■latnte  giving  it  Jurladlction  of  the  sabject,  and  liotb  ore 
therefore  left  to  Its  discretion,  lb. 

8.  Where,  therefore,  while  a  petition  for  a  divorce  w«8 
pending,  which  had  been  brought  before  the  peUtfoner 
had  resided  three  years  in  the  Blata,  as  required  by  the 
statute,  a  snpplemental  bill  was  allowed  to  tw  filed  after 
she  had  resided  three  years  lu  tbe  State,  It  was  held  that 
tbe  prooeedlng  was  not  void,  though  such  a  practice  was 
not  to  be  sooctfoned.  lb. 

i.  Where  the  respondent,  who  had  already  appeared  to 
defend  against  the  original  petition,  continued  ills  appear- 
ance,  and  made  defense  upon  a  trial  of  tbe  case,  without 
objecting  (o  the  supplemental  bill,  It  waa  held  that  be  bad 
waived  oil  objection  to  Its  Irregolorlty.  lb. 

G.  Where  tbe  reapoodent,  In  a  prooeedlng  In  error  to  set 
aside  tbe  decree  of  divorce,  claimed  that  he  did  not  know 
of  the  ■□pplemeotat  bill  until  after  tbe  trial,  but  it  ap- 
peared that  it  was  regularly  (Ued  with  the  clerk,  and  there 
waa  notblog  In  tbe  record  to  show  that  her  counsel  did 
not  know  of  It.  and  the  altowance  of  It  waa  not  assigned 
as  error.  It  was  held  that  the  claim  oonld  not  be  regaided. 

n. 

Qf  ml/*.  -  The  act  of  IBSt  (Gen.  Slatntes,  p.  (16,  sec  S) 
provides  that  wherea  woman  having  a  settlement  In  this 
Stale  marries  a  man  who  has  none,  she  sbaU  retain  and 
the  minor  children  shall  take  her  place  of  settlement, 
nntll  her  husband  acquires  one  In  bU  own  right.  In  a 
case  where  a  wife  and  cbltdreo  had  inch  a  settlement  and 
the  husband  none,  supplies  were  fnrnUhed  to  the  enttra 
bmily.  Betd,  that  tbey  were  not  to  be  regarded  as  fur- 
nished wholly  to  tbe  husl>and,  but  that  the  town  where 
the  wlie  and  children  were  settled  waa  liable  for  the  sup- 
plies fumiabed  the  wlie  and  children.  Ttnoa  ttf  GoAm  v. 
Tbum  qf  Canaan. 

1.  l^>tc(fle  ptrformanee.  —  An  eppllcatfou  to  a  court  of 
equity  to  decree  the  speclflo  performanee  of  a  contract  to 
convey  real  estate.  Is  addr«aaod  to  the  discretion  of  tbe 
court,  and  will  not  be  granted  unices  tbe  contract  Is  made 
according  to  the  requirements  of  the  law,  and  la  equitable, 
reasonable,  certain,  mutual,  on  good  oouslderation,  oou- 
alBtent  with  policy,  and  free  from  fraud,  surprise,  or  mis- 
take.   Patlemm  v.  floomer. 

3.  Wbereaoontractwasmadefor  theaoleotaqoarrylD 
tills  State,  and  of  personal  property  of  tbe  value  of  I2i,000 
oonuected  with  It— tbe  wh<de  for  t6S,<ll».  of  which  |s,D0O 
was  to  be  paid  down,  and  tbe  balance  to  be  secured  by  a 
mortgage  back,  and  the  vendor,  residing  In  tbe  State  of 
New  York,  made  tbe  agreement  under  tbe  mistakeo  be- 
lief that  a  oliattel  mortgage  would  l>e  a  valid  security  here 
without  a  retention  of  poasesaton  by  him,  and  tbe  pni^ 
chaser  waa  Insolvent,  It  waa  held  that  the  vcodorwaajiu- 
tlfled  In  relhaing  to  ooDVey,  and  that  a  court  of  equity,  la 
the  ezanise  of  lis  discretion,  ought  not  to  compel  him  to 
oouvey.  lb. 
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1.  A  munUr  trial.  —  On  the  trial  of  a  prlconer  tor  the 
mnnleT  of  a  woman  to  wbom  he  had  boen  married  and 
with  whom  he  waallTlng  as  bU  wife,  the  State  waa  allowed 
to  prove  that  be  had  a  former  wlfo  sUU  IIvIdb;  that  he 
had  married  the  deoeaaed  nnd«r  a  dlffbreiit  name  from 
that  which  be  had  before  borne;  that  be  had  Imposed 
apOQ  her  by  lUse  letters  and  papers,  and  that  he  married 
another  woman  flve  weeks  after  thedeath  of  the  deceaaed. 
3eUt,  on  a  motion  for  a  new  trial,  that  the  evldenoe  was 
admissible  to  repel  the  presumption  of  coDjQgal  affbctlon 
on  the  part  of  the  prisoner.    Slalt  V,  Ontn. 

2.  Where  the  motion  did  not  show  that  the  Jodge  re- 
striated  the  applloatlon  of  the  erldenoe  to  thla  object,  It 
was  held  that  It  would  be  presnmed  that  the  Jndca  did  his 
daty,  and  that  as  the  motion  did  not  show  for  what  obiject 
the  evidence  was  oObred,  nor  on  what  ground  It  was  ob- 
jected to.  It  would  be  coosldered  as  properly  admitted  If 
admlwible  for  any  parpoee.  Jb, 

8.  Hnoh  of  the  forgoing  evldeooe  wM  allowed  to  bo 
drawn  from  the  prisoner  on  croas-ezamlnatlon,  he  hav- 
ing offered  hlnuelfaaawitneM  In  his  own  behalf,  and  the 
obleoUou  taken  being  only  to  the  pertlnenoy  of  the  evi- 
dence.   Sem  to  be  no  error.  Jb. 

*.  Paroi  boun^i.  — Parol  evldanoe  that  a  «oldler  deaertod 
from  his  regiment,  given  by  private  soldiers  In  the  same 
company  with  him,  is  not  admissible.  Nor  is  a  letter 
written  by  him  at  the  time  admittlnghlsdeeertlon.  Such 
desertfon  can  bo  proved  only  by  the  official  record.  Ifcr- 
reU  V.  Toun  cif  CbUbrook. 

G.  A  town  voted  tlOO  to  each  person  from  the  town  who 
should  "  volnnlarlly  enter  and  be  accepted  In  the  United 
States  service."  field,  that  the  right  to  the  bonnty  was 
complete  when  the  volunteer  had  entered  the  servloe  and 
been  aooepled,  and  was  not  aflbcted  by  his  anhseqaent 
desertion.  lb. 

6.  Bkanptd  intlmmaUt.  —  The  act  of  Congress  which  pro- 
vides that  no  document  required  to  be  stamped  shall  be 
admitted  In  evidence  or  used  In  any  oonrt  until  stamped 
aooording  to  law.  Is  10  be  regarded  m  Intended  to  apply 
only  to  the  federal  oonrta.    Oriffln  v.  Sannti/- 

T.  Whether  It  Is  In  the  power  of  Congress  to  make  laws 
affecting  the  oompetency  of  evidence  In  the  State  courts : 
Qnart.  2b. 


Is  frtthold,  —  To  constitute  atlztnre.  It  Is 
necessary  that  It  should  appear,  ft^m  all  the  olronm- 
stancea,  that  a  permanent  annexation  of  the  article  to  the 
freehold  was  Inlended.    Oaptn  v.  PrdAam. 

%  The  character  of  the  annexation  la  of  great  Imporlanoe 
asshovrlng  the  Intent  with  whleh  Itwaamode.    lb. 

S.  A  windlass  used  In  a  slanghter-house,  which  passed 
throogb  and  turned  tn  timbers  Qrmly  secured  to  the  build- 
ing, held  to  be  a  part  of  the  realty.    lb. 


'.—A  foredomre  was  to  take  oflfent  Angost 
Bth.  The  debt  was  tS,T2i,  and  the  property,  which  was 
nearly  all  the  mortgagor  had,  was  worth  twtween  I8.00D 
and  n.OOO.  An  uncle  ot  tbe  mortgagor,  who  had  ample 
means,  hod  promised  tbe  mortgagor  t«  tnmlah  the  money 
on  (held  of  Anguat.  and  the  latter  had  relied  on  reoefrlng 
It,  but,  unexpectedly  to  the  mortgagor,  he  Iftlled  to  fhmlah 
It.  On  the  evening  of  the  Gth,  tbe  mortgagor  procured  a 
person  who  had  the  necesury  amount  In  United  States 
bonds,  bnt  not  In  money,  to  go  to  the  mortgagee  and  see 
if  he  would  take  them  tbr  the  debt.  Thlt  peraon  called  at 
the  hoaae  of  the  mortgagee  tbe  same  evening,  and  Qndlng 
that  be  had  gone  to  bed,  sent  him  word  by  bis  wife  that 
he  hod  come  to  redeem  tbe  mortgaged  property,  to  which 
she  brought  bach  a  reply  that  be  was  sick,  and  nothing 
further  was  done.  ITetd,  on  a  petition  brought  by  the 
mortgagor,  to  <ven  the  foreclosnre  and  to  be  allowed  to 
redeem,  that  the  relief  ouchtto  begranted.   Batlalet  v. 


1.  Detaand.  —  A  demand  by  as  oOlcer  upon  a  gamlahee, 
on  an  execntlon  lasued  In  a  case  of  foreign  attachment, 
for  "am/etlate  of  the  defendant  In  the  bands  of  the  gar- 
nishee," la  not  a  sufficient  demand  of  a  d^bl  owed  by  the 
garnishee  to  the  defendant.    MOOtell  v.  AAeUnn. 

2.  An  allegation  Ina  writ  of  (e<re/ac<ai  that  the  garnishee 
was  Indebted  to  the  original  del^ndant  Is  not  equivalent 
to  an  allegation  that  he  had  his  estate  In  his  hands.  lb. 

8.  Whether  an  allegation  that  the  officer  mode  demand 
upon  tbe  garnishee  "of  the  sums  contained  In  said  exe- 
cution," would  be  held  on  general  demurrer  or  after  ver- 
dict to  be  a  suffielent  averment  of  a  demand  of  a  debt : 
Quitre.    lb. 


1.  CbmmlOet  to  Ian  <"<'>  etc  —  On  a  petition  for  a  highway 
the  petitioners  and  tbe  respondent  town  agreed  on  a  com- 
mittee, which  WM  appointed  by  tlie  court,  a  member  ot 
which  was  a  landlord  and  tax  payer  of  the  town.  By 
statnte  the  committee  was  to  be  dlslntereeted.  Its  duties 
were  to  hear  the  parties,  lay  out  the  rood  If  found  to  be 
of  common  contenlenco  and  ueceealty,  and  assess  dam- 
ages to  the  land-ownerH,  who  were  to  be  notified  and  had 
a  right  to  be  hetud  before  them.  The  land-owners  had 
also  a  right  to  a  reassessment  by  a  Jury  on  appeal.  The 
town  and  sundry  land-owners,  who  had  been  ignorant  of 
the  dlsgaaliacatlon  of  a  memt>eTor  tbe  committee  until 
after  tbe  hearing,  remonatrated  agolnat  the  acoeptance  of 
the  report.  Held,  1.  That  the  town,  by  assenting  to  the  ap- 
pointment, had  waived  all  obleotlon  to  the  disqnalitica- 
llon.  1.  That  tbe  neglect  of  the  agent  of  the  town  to 
inrormhlmselfwasegalvaleattoknowledge.  3.  Thatthe 
land-owners,  not  having  booome  parties  to  the  salt  till  a 
later  stage  of  tbe  proceeding,  bod  not  waived  the  objec- 
tion, and  were  not  atfocted  by  the  waiver  of  Ihe  town. 
i.  That  tbe  opportunity  for  a  rehearing  before  a  Jury  was 
BO  ground  for  denying  them  a  dUlatereeted  tribunal  in 
tbe  first  Inslauce.   Fomt  v.  Toum  (^  MO/ord. 

2.  The  committee,  after  the  hearing  as  to  the  I^log  out 
of  the  proposed  hlghw^r  was  closed,  held  an  adjoomed 
meeting,  and,  without  notice  to  the  parties,  or  Euiy  further 
hearing,  procured  a  survey  of  another  line  at  one  end  of 
the  proposed  highway  not  before  examined  or  cooBldered, 
Mud  located  the  highway  on  tbe  some.  BtM,  that  this 
was  "  irregular  and  Improper  conduct"  within  the  mean- 
ing of  the  statute,  and  a  ground  for  setting  the  report 
aside.   lb. 

S.  Alter  the  report  of  the  eommlttee  hod  been  returned 
Into  ooort,  and  at  tbe  next  term,  a  majority  of  the  oom- 
Dilttee  by  leave  of  the  court  amended  the  report,  by  alter- 
ing the  amount  of  damagea  assessed  to  a  certain  land- 
owner, deducting  a  certain  sum  tima  bis  damages,  and 
assessing  tbe  sura  so  deducted  to  him  and  two  others 
Jointly.  .Held,  that  such  an  amendment  could  be  made. 
If  at  all,  only  on  noHoe  to  the  party  aflboted  by  It  and 
aOerglvlBgtalm  on  opportunity  to  be  beard.   lb. 

nidtonce.  — A  committee  of  the  original 
,nd8  In  the  town  of  W.,  appointed  to  lay 
out  and  divide  the  lands  owned  In  common,  In  tbe  year 
llSlinrveyed  and  laid  out  a  highway  three  rods  wide,  and 
the  highway  bad  ever  alnce  been  need  and  repaired  as  a 
puDllc  highway.  HiM,  that  altboogh  the  committee  bad  no 
power  to  establish  a  legal  highway,  yet  their  act,  accepted 
by  the  proprietors,  was  a  dedication  of  the  land  to  the  pub- 
lic for  a  highway,  and  that  their  report  and  survey  were 
admissible  for  the  pnrpoae  of  proving  tbe  existence  and 
width  of  the  highway.   BUxUy.MtnlL 

i.  To  constitute  a  nuisance  by  an  ereetfon  on  a  public 
highway.  It  la  not  necessary  that  It  be  across  the  baveled 
path.   lb. 

fl.  Any  erection  whleh  renders  a  highway  le 
oos  la  a  nuisance  at  common  law,  and  onr  statnte  ( 
subject  was  not  Intended  to  narrow  the  rule.    lb. 
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The  Alliaiiy  Law  Jonmal 


Albany,  March  5,  1870. 


AN  ADDRESS  TO  LAW  STDDENTa 
In  evary  age  of  civUlsed  man,  tbe  lawjer  has  been 
an  important  Inatnunent  in  Ota  work  of  elerating  and 
reflulug  the  race. 

Unknown  or  anreprded,  wtiere  mere  brae  holda 
dominion  — titenf  Uge*  inter  arma  — herlsee  tooon- 
■equenn  and  dignity,  In  proportion  as  mankind 
advance  In  ertattlisUog  tbe  laprenucy  of  mind  over 

Engaged  in  the  divine  attribute  of  adminial«ring 
JnstLoe  among  men,  he  eannot  Ihil  to  make  hia  impreee, 
for  good  or  evil,  npon  the  age  in  wldeh  he  Uvee. 

Intrusted  with  a  guardian  oare  over  tbe  deareat 
intereata  of  his  fallow-men,  be  oumot  ftUl  to  become 
either  •  imne  or  a  bleodng. 

Having  nnrnanarllr  great  oonfldenoe  reposed  in  him, 
he  oannot  bii  to  Iieeome  eminently  oap«ble  of  work- 
ing nUaohief  or  benefit  to  his  age. 

Silent  and  onobtmalTe  as  are  his  pnranllB,  oom- 
pared  with  thoee  of  tlte  artlat,  the  warrior,  nr  Uie 
statesman,  he  Uvea  not  In  history  by  the  blase  of  Iiia 
peraonsl  renown,  bat  rattier  In  tbe  sdvanoemeat  of 
hla  age,  which  he  hM  ever  been  so  oq^la  of  Infla- 
endng  and  directing. 

How  Important,  then,  is  It,  that  he  should  under- 
stand Ilia  position  and  hla  power,  that  lis  may  learn 
how,  oarefuUy  to  m^ntatn  tliB  one  and  wisely  to  wield 
tbe  other  1  How  great  tbe  responsibility  wliioh  de- 
rolves  npon  blm  I  And  how  iiiii  miisij  that  he  aliauld 
be  fitly  prepared  for  the  great  work  in  which  he  is  to 
be  engaged! 

What  la  there,  in  oar  day.of  life,Ub«rty,repaUUon, 
or  property  that  Is  not.  In  turn,  confided  to  ttie  law- 
yer's oareT  What  is  there  of  arts  or  adenoea,  that 
may  not,  In  due  season,  come  within  the  range  of  hia 
action  T  Wlut  is  there  of  domestio  relationa  or  of 
governmental  power  or  duty  that  doee  not  demand  hla 
attention?  To  borrow  language,  not  yet  ao  trite  as  to 
oease  to  be  as  beaatiflU  as  It  Isexpressive  — "  Tbe  seat 
of  tbe  IjSW  is  the  boeom  of  God ;  her  voice  the  har- 
mony of  tba  world ;  all  things  in  heaven  and  earth  do 
her  homage ;  the  very  least  as  feeling  her  care,  and  the 
greatest  as  not  exempt  from  her  power." 

And  they,  who  are  her  mlnistera,  breading  her 
sacred  &ne  and  offlt^ting  at  her  altars,  may  well  be 
reminded  "  that  angels  and  men,  creatnrea  of  every 
oondltlon,  though  each  In  different  sort  and  manner, 
yet  All  with  uniform  conaent,  admire  her  aa  the  molbar 
of  their  ^eoe  and  Joy." 

Let  it  not,  however,  be  understood  that  there  is 
nanght  bnt  praise  to  speak  of  our  profession.  Unhap- 
pily, in  all  ages  of  Its  exiatonce,  bad  men  have  abused 
Its  power  and  perverted  Its  privileges,  yielding,  in 
this  respect,  to  the  temptations  which  beset  tbem,  and 
to  tbe  tufluenoe  of  the  age  and  the  profeealon,  like  all 
other  human  Institutions,  beooming  at  once  au  effect 
as  well  aa  a  cause,  and  acting  alike  and  acted  npon, 
by  the  spirit  of  tbe  times. 
Cloero  speaks  of  the  lawyer  of  his  di^  M  the  CtwlHf  «t 


oeuftispraeM  aeti<m«m,  eaiUor /ormularwa.  Atta^pt 
aylabarum, 

Baoon  says  of  them,  tliat  tbey  have  a  tendan^  to 
resist  the  progress  of  legal  Improvanunt,  and  are  not 
the  best  ImproveiB  of  tbe  law. 

BoUngbroke  says:  "A  lawyer  now  is  nothing 
more— I  apeak  of  ninely-nineina  hnndred  stieaet— 
te  use  some  of  Tally's  words,  nOi  Uffultiu  quiiUm 
tavtut  et  aeutitt  prateo  aaCtonem,  ete."  Bnt  thera 
have  been  lawyara  that  were  orators,  phlloaophet*, 
hiatoriaas.  There  have  been  Bacons  and  Clarendons, 
There  will  be  none  snch  any  more  till  In  some  betteo 
age,  true  ambition  or  the  love  of  Ikme  prevails  over 
avarice,  and  Ull  men  find  leisure  and  encouragement 
to  prepare  themselves  for  the  ezeroise  of  this  profes- 
sion by  climbing  up  to  the  vantage  ground,  as  my 
Lord  Bacon  aalls  it,  rf  adenoe,  instead  of  groveling  all 
their  Uvea  below,  in  a  mean  but  gainful  appUcaUon  to 
all  the  Uttle  arts  of  chicane.  Till  this  happen,  the 
profession  of  the  law  will  scarce  deserve  to  be  ranked 
among  the  learned  professiona,  and  whenever  it  hap- 
pens, one  of  the  vantage  giounda  to  which  tbey  must 
climb  Is  metaphysioi,  and  the  other  historical,  knowl- 
edge. They  must  pry  into  the  secret  reoesses  of  the 
human  heart,  and  become  well  acquainted  with  the 
whole  moral  world,  that  they  may  discover  the  ab- 
stract reason  of  all  laws,  and  must  trace  the  laws  of 
particular  State*,  especially  of  their  country,  from  the 
first  rough  akstches  to  the  more  perfect  draughts— 
from  the  first  cauaea  or  oocBHlana  that  produced  them 
through  all  the  effecia,  good  and  bad,  they  have  pro- 

Qlbbon  speaks  thus  of  the  lawyers  of  tbe  Boman 
Empire:  "In  Uie  practice  of  the  bar  they  oonsldered 
reason  as  tbe  Instrument  of  dispute;  they  interpreted 
tbe  laws  according  to  the  dictates  of  private  interest; 
and  the  same  pemldons  habila  might  still  adhere  to 
their- chantctors  In  the  public  administration  of  the 
State."  •  •  •  "  The  noble  art,  which  had  onoe  been 
preserved  as  the  sacred  inheritance  of  the  patrldans, 
was  tkllen  Into  tbe  bands  of  (teedmen  end  pleblans, 
who,  with  cutming  rather  than  with  skill,  ezerdsed  a 
sordid  and  pemidous  trade.  Some  of  them  procured 
admittance  into  tkmillea  for  the  purpose  of  fomenting 
dltforenoes,  of  encouraging  Bolts,  and  of  preparing  a 
harvest  of  g^n  for  themselvea  or  their  brethren.  Oth- 
ers, recluse  in  tbelr  chambers,  maintained  tlie  dignity 
of  legal  professors  by  famishing  a  rich  client  with 
subtleties  to  oonfound  the  plainest  tmtha,  and  with 
Biguments  to  oolor  the  most  unjustifiable  pretenalona. 
Tbe  splendid  and  popular  class  was  oompoeed  of  the 
•dvocatea,  who  filled  the  fomm  with  the  sound  of 
tbelr  tuigid  and  loquodons  rhetoric  Careless  of  Ikme 
and  of  Justice,  they  are  described,  for  the  moat  part, 
as  Ignorant  and  rapacloaa  guides,  who  conducted  their 
clients  through  a  mase  of  expense,  of  delay,  and  of 
disappointment,  from  whence,  after  a  tedious  series 
of  years,  they  were  at  length  dismissed,  when  their 
patience  and  fortune  were  alike  exhanated." 

And  Hnme,  though  he  awards  to  the  profession  Uie 
merit  of  having,  in  the  decline  of  Boman  learning, 
when  the  phlloeophers  were  unlTersally  Infected  with 
superstition  and  sophistry,  and  the  poets  and  histori- 
ans with  barbarism,  preserved,  through  Uie  dark  agea, 
the  good  sense  and  purity  of  language  of  the  palmier 
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dajs  of  the  civil  law,  yet  refoaes  to  ascribe  this  merit 
to  the  love  of  science  or  of  truth,  but  rather  to  a  con- 
Btant  Htadj  and  close  imitation  of  precedents,  and  be 
cannot  refrain  from  saying  of  lawyers  tbat  they  are 
aeldom  models  of  science  or  politeness. 

8ucb  la  the  character  of  our  profession  in  olden 
times.  Need  I  pause  here  to  comment  upon  Its  great 
advancement  since  those  days,  and  to  show  that  that 
which  was  then  the  exception  is  now  the  general  char- 
acteristic, and  Umt  the  Iceen  and  acute  promoter  of 
suite  and  cavillers  on  words  of  Cicero,  is  now  indeed 
an  exceptionable  case  with  usf 

It  is  enoi^h,  perhaps,  to  say,  that  our  profession  has 
kept  pace  with  the  ag:e,  and  lags  not  behind  its  pro- 
gress. 

But  it  is  capable  of  preceding,  and  adorning,  and 
elevating  it,  and  that  which  it  Is  capable  of  it  la  Its 
duty  to  perform. 

The  field  of  that  duty  Is  wide-spread  belbre  us,  and 
nowhere  bo  broadly  as  in  this  country,  where  h^edom 
3f  thought  and  action  ia  enjoyed  to  an  extent  never 
before  known  among  men ;  whore  the  sphere  of  the 
lawyer's  nsefulness  has  no  limit,  and  where,  in  the 
worlc  of  elevating  manliind,  the  lawyer  lias  a  great 
office  to  perform,  for  here  his,  more  than  any  other 
oiling,  is  Identified  with  the  science  and  practice  of 
government. 

Of  fifteen  occupants  of  the  Presidential  ch^r,  thir- 
teen have  been  lawyera. 

The  mind  that  first  brought  order  out  of  the  finan- 
cial chfloa  of  a  new  and  an  untried  government,  was 
that  of  one  who  was  even  as  distinguished  as  a  lawyer 
OS  he  was  as  a  statesman. 

It  was  a  lawyer  who  first  Infused  into  our  political 
system  the  principle  of  diffusion  instead  of  concentra- 
tion of  power,  which  has  now,  for  three-quarters  of  a 
century,  been  the  controlling  impulse  of  our  govern- 
went 

The  convention,  whose  office  It  was  to  frame  the 
Constitution,  which  has  been  so  eminently  the  Instru- 
ment of  our  country's  greatness,  was  composed  chiefly 
of  lawyers. 

The  conventions,  who  framed  the  three  constitutions 
of  nnr  State,  were  mostly  lawyers. 

Our  national  cabinet,  from  the  very  foundation  of 
our  government,  has  been  mostly  lawyers. 

And  in  every  legislative  bodyln  the  nation,  for  now 
nearly  a  century,  the  profession  of  the  law  has  been 
more  intlnentlally  represented  than  any  other  calling. 

It  may,  then,  well  bo  said,  that  in  the  mighty  work 
of  completing  our  independence,  as  well  as  in  the 
general  advancement  of  our  people,  the  lawyer  in 
America  has  a  high  and  holy  office  to  perform. 

The  lawyer  has  ever  been  a  cautious,  if  not  a  per- 
sistent, reformer.  And  the  time  bavlnggone  by  when 
reforms  were  forced  upon  men  at  (he  drawn  daf^er's 
pointer  the  cannon's  mouth  — Ihe  days  ofTamerlane, 
of  Mahomet,  and  of  Napoleon,  having  floated  down 
the  stream  of  time,  it  Is  to  be  hoped,  never  to  return, 
the  hour  of  the  lawyer's  usefulness  as  a  reformer  has 
arrived.  And  devoutly  is  it  to  be  hoped  that  this 
charaeterlstic  of  cautiousness  will  not  be  aban<Ioned; 
fbr  solemn,  indeed,  ia  the  duty  which  the  emergency 
imposes  upon  him,  and  enduring  may  be  the  conse- 
T»  for  good  or  for  111. 


Some  of  the  reforms,  which  the  lawyers  have  been 
instrumental  In  furthering,  may  be  dwelt  upon  a  mo- 
ment as,  at  least,  showing  what  they  are  capable  of 
performing. 

A  strange  anomaly  in  the  system  of  law  whfcdi  baa 
obtained  in  our  country,  and  which  came  to  as  by  In- 
heritance, was  the  establishment  of  two  distinct  sys- 
tems of  common  law  and  equity  jnrisprudenoe,  ad- 
ministered by  dlfi'erent  tribunals,  and  governed  by 
different  principles,  yet  concentrated  on  appeal  by  a 
common  tribunal  of  dernier  resort. 

As  an  original  question,  no  enlightened  lawgiver 
probably  would  ever  have  anggested  the  fabrication 
of  such  an  anomaly.  But  flowing,  as  It  did,  fVom  the 
necessity  that  was  produced  by  the  extreme  severity 
in  which  the  common  law  of  England  had  become  en- 
veloped, there  was  great  wisdom  In  the  formation  and 
gradual  development  of  the  English  Court  of  Chan- 
cery !  for  thus  was  a  remedy  provided  for  many  evils 
to  which  the  practice  and  habitude  of  the  common 
law  courts  forbade  redrese.  But  there  was  often  in- 
volved the  necessity  of  several  actions  when  one  ought 
to  have  been  sufficient,  and  a  great  outlay  of  expeese 
to  which  the  parties  ought  not  to  have  been  subjected ; 
and  it  often  happened  that,  after  long  and  expen^ve 
preparation,  partiee  would  be  sent  from  one  court  to 
the  other,  backward  and  forward,  for  partial  relief, 
when  the  same  tribunal  might  readily  have  been  ren- 
dered capable  of  performing  the  whole  duty. 

Long  habit  and  custom  had  rendered  thla  endnnble 
in  the  mother  country,  and  had  transmitted  it  to  some 
of  the  colonies.  New  York,  New  Jersey,  and  South 
Carolina,  for  instance,  had,  from  an  early  period,  dis- 
tinct chancery  organizations  as  England  had.  Some 
of  the  colonies  (and  Slates  as  they  afterward  became) 
early  emancipated  themselves  from  this  evil ;  some 
of  them  organizing  only  one  court,  and  that  without 
any  equity  Jurisdiction,  as  was  the  case  with  Mana- 
chuselts,  and  in  Louisiana,  where  the  dUtinction  be- 
tween Law  and  Equity  is  entirely  unknown;  some 
of  them  having  only  one  court,  with  the  union  of  law 
and  equity  powers,  as  In  Maine,  New  Hampshire,  etc;, 
and  the  Federal  Judiciary,  being  organized  with  only 
one  tribunal  possessing  both  powers,  but  kept  entirely 
distinct  In  all  the  intermediato  steps  and  final  adjudi- 
cation. 

In  this  State,  the  distinction  between  the  two  syn- 
toms,  with  their  aeparate  tribunals  and  principles  of 
Jurisprudence,  as  In  England,  was  kept  alive  until 
the  Constitution  of  IMB,  which  established  only  one 
tribunal,  and  until  the  Code  of  1848,  which  completed 
the  amalgamation  and  enacted  the  same  system  of 
practice  and  pleading  in  all  cases,  whether  known  as 
legal  or  equitable. 

This  is  a  reform  In  the  adminUtration  of  Justice  of 
very  great  importance,  and  Its  value  is  scaroely  yet 
rect^^ited  among  us.  As  time  advances  and  brings 
with  It  the  overthrow  of  attachments  In  theprofJM- 
sion,  which  early  study  and  long  habit  have  engen- 
dered, its  advantages  will  be  more  and  more  appre- 
ciated. 

Even  In  England  the  same  reform  has  been  Inan* 
gurated,  and  you  will  now  find  in  the  modem  com- 
mon law  reports  cases  of  equitable  claims  and  eqult- 
atile  defenses  set  up  and  adjudged  in  courts  where 
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fonnerly  they  would  not  have  been  llelened  to,  and 
wbere  formerly  Ibe  party  would  have  been  denied  the 
relief  to  whi<ji  he  was  manifestly  entitled,  merely 
I'ecAnse  he  iiad  sought  it  in  tfae  wrong  forum. 

AnoClier  valuable  reform  introduced  lnt«  our  State 
wasln  the  revision  of  OUT  statntes  in  1830— an  endur- 
ing monument  of  labor  and  wisdom,  and  whoee  Im- 
pTOvemente  in  our  system  of  laws  were  too  numerous 
to  narrmnt  enumeration  on  thie  occasion. 

Another,  and  quite  Important  as  executing  and 
completing  the  two  former,  is  to  be  ibnnd  In  our 
CodificaUon  of  the  Practice. 

And  etui  another,  which  removed  from  onr  statnte 
book  a  sad  relic  of  inherited  barbariem,  la  to  be  found 
in  our  abolition  of  Imprisonment  for  debt. 

All  theee  important  reforms  In  this  State  are  the 
prodncte  of  about  a  quarter  of  a  century.  They  are 
etepe  la  the  maroh  of  our  emantdpatlon,  and  they 
sprang  chiefly  Irom  lawyers  themaelvee. 

In  the  reception  of  them  by  the  profeeaiou  at  large, 
in  the  flrat  Instance,  Bacon's  remark  was  Justified, 
and  there  was  displayed  a  "  tendency  to  reelst  the  pro- 
gress of  legal .  Improvement."  But  this  instinctive 
first  impression  was  soon  succeeded  by  a  l>ecomlng 
magnanimity ;  and  all  theee  reforms  find  now  their 
strongest  supporters  in  the  profession.  Even  the 
Code  of  Practice,  wiUi  all  the  imperfections  which  too 
much  haste  necessarily  ei^endered,  and  which  have 
required  so  many  emendations,  and  euch  an  envelop 
of  interpretation,  is  becoming  domiciled  among  us, 
because  of  its  really  wise  and  commendable  reforms, 
and  has  earned  for  itself  the  tiivor  and  adoption  of 
other  States.  It  has  now  beoome  really  one  of  our 
institntlDns,  and  when  lUrly  wonted  among  us,  the 
reform  which  it  consummates  will  be  a  marvel  among 
the  old  lawyers,  while  it  will  be  sanctified  by  the 
adoption  of  the  young. 

The  lawyer  Is,  from  necessity,  a  lover  of  freedom  — 
rational  freedom,  as  distinguished  from  unbridled 
license  on  the  one  hand,  as  it  is  from  mental  thrall- 
dom  on  the  other;  snd  that  is  so,  because  without 
freedom  of  thought  and  speech  he  cannot  attain  that 
perfection  and  eminence  in  his  profoesion  which  is  the 
^m  of  every  generous  mind. 

And  it  is  worthy  of  remark,  that  his  advocacy  of 
freedom  has  been  none  the  less  ardent  because  of  the 
absence  of  the  stimulant  of  a  hope  of  glory,  wlilch  so 
often  rewards,  if  it  does  not  prompt,  others. 

Thus,  in  the  English  Revolution,  which  ended  in 
the  expulsion  of  the  Stuarts,  in  the  constitution  of  a 
limited  monarchy  and  the  establishment  of  liberty  on 
a  broad  basis,  the  first  impetus  was  given  by  the  law- 
yers In  the  House  of  Commons.  Without  any  hope 
of  tliat  bme  which  surrounds  the  name  of  the  success- 
ful warrior,  they  struggled  for  freedom,  they  warred 
upon  prerogative,  and  they  triumphed.  But  their 
names  are  atmoet  forgotten,  while  Cromwell  and  Fair- 
fax and  Monk  live  in  history  and  memory  yet  as  the 
great  defenders  of  constitutional  liberty  1 

So  In  our  own  Revolution.  While  the  name 
Waahington  and  Oreen  and  Oates,  and  a  host  of  snc- 
cessRil  soldiers,  live  as  fomlliar  words  In  the  memory 
even  of  our  children ;  while  even  Arnold  is  embslmed 
In  history's  curse,  and  the  spy  Andre  is  remembered 
as  a  gallant  soldier,  how  imperfect  ts  iiur  recollection 


of  the  iswyeis,  who,  in  the  Continental  Congress, 
pledged  life,  and  fortune,  and  honor  in  the  cause  of 
freedom ;  who  remained  firm  amid  the  darkest  hours 
of  the  struggle;  who  suoeeesfully  completed  what  the 
soldier  b^an,  and  who  thus  toiled  and  thus  triumphed, 
aCently  and  obscurely,  with  every  prospect  of  the 
traitor's  halter,  but  with  no  hope  of  the  chieftain's 
glory  1 

I  would,  young  gentlemen,  that  you  would  trace  for 
yoursolvea  those  struggles,  with  reference  to  the  mov- 
ing spirits  in  them,  from  the  beginning  to  the  end. 
In  the  one  case,  from  the  commencement  of  the  reign 
of  the  eighth  Henry  to  the  flight  of  the  second  Jsmee, 
and  the  incoming  of  WlUlam  and  Mary,  with  the  con- 
dlUons  attached  to  their  advent;  and  in  the  other, 
from  the  landing  of  our  liters  at  Plymouth  and  at 
Jamestown  to  the  flnal  adoption  of  our  Constitution. 

Yon  would  find  that  it  was  the  lawyers  who  sus- 
tained, if  they  did  not  originate,  the  stru^es  of  at 
lesst  a  century's  duraUon;  who  guided,  if  they  did 
not  direct,  the  movement,  and  who  eeoured  the  ulti- 
mate triumph,  even  if  they  did  not  achieve  It.  Their 
names  have  almost  passed  from  history's  memory; 
but,  in  searching  the  musty  records  of  those  daj^,  yon 
will  find  that  it  was  their  quaint  but  burning  elo- 
quence which  incited  the  masses  to  a  fiery  resistance 
to  oppression ;  that  It  wss  their  patient  endnranoe 
which  prolonged  the  struggle,  through  long  years  of 
doubt  and  discouragement;  and  their  prudence  and 
caution  which  finally  secured  the  legitimate  fruits 
of  victory  in  the  advancing  emancipation  of  man. 

And  though  you  may  not  choose  to  Incumber  yonr 
memory  with  the  forgotten  names  of  William  Ellery, 
Samuel  Huntington,  Richard  Stockton,  James  Smith, 
Oeorge  Roes,  and  others  of  the  lawyers,  who  were 
firm  and  steadliist  in  Itie  days  of  our  Revolution,  you 
may  at  least  profit  by  their  example,  and  learn  to  duly 
cherish  the  profession  which  prompts  to  such  unob- 
served, but  most  invalnable  eObrts,  for  the  whole 
fkmlly  of  man. 

And  believe  me  that  it  is  not  there  alone,  and  amid 
thecrowdsof  the  profession  there  acting,  that  you  will 
find  theexamplesof  such  noble  disinterentedneBs  well 
worthy  of  your  imitation.  You  will  find  them  In 
individual  instances,  and  most  of  all  in  him,  who, 
living  in  that  age,  and  making  his  mark  upon  it,  bss 
eome  down  to  our  time  as  one  of  the  most  distin- 
guished of  the  English  bar,  and  ss  the  most  eminent 
of  modem  philosophers,  rivaling  as  such  oven  Greek 
and  Roman  fame.  I  need  hardly  say  tliat  I  allude  to 
Francis  Bacon. 

He  served  a  master  who  was  disttnguished  equally 
for  bis  pedantry  and  his  weakness,  and  who,  when 
presented  with  his  Ctiancellor's  great  work— his 
yowm  Orgatmm  —  which  will  live  when  James  the 
First  will  be  forgotten,  even  as  an  index  to  a  period 
of  time— wasincapableofany  further  appreciation  of 
it  than  to  enable  him  to  perpetrate  the  poor  witticism, 
that  it  was  "  like  the  peace  of  God,  past  all  under- 
standing." 
He  served  him  with  those  who  could  not  otberwise 
'  receive  that  work  than  with  the  remark,  that  "  a  fool 
could  not  write  such  a  book,  and  a  wise  man  would 


Thus,  unknov 


>  those  aroiud  him,  he  vrsa  yet 
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Uie  muter-Bplrit  at  Qte  day,  and  oSbred  hinuelf  up  a 
trilling  lacrifloe  to  Bave  his  inlUuatod  mMt«r  from  the 
eonsequenoes,  which  Tet,  at  a  latar  period,  vialted  Ua 
leas  erring  but  more  nnhappy  aaa. 

HlB  name  haa  oome  down  to  os,  bordened  with  the 
^fgnunatio  Uoenae  of  the  poet,  aa 

"The  brlchteat,  wlwat,  mauuM  of  mankind ;" 
and  even  a  diatlngnlshed  legal  writer  of  more  modem 
date  has  loaded  his  memory  with  a  tnmb.  revival  of 
the  itlgmafl  of  the  past. 

But  yon.  If  yon  examine  the  hlatory  of  the  period 
to  which  I  TvXet,  will  ohoave  abundance  to  pereoade 
yon  that  he  waa  indeed  *  volnntary  aacriflee  to  ward 
off  danger  Ihnn  a  weak,  and,  therefore,  ungrateftil 
master;  Qiat  the  ftnlt  tbr  whidihefell  wa«  Ibatof  his 
•ge,  and  of  long  ogea  which  had  preceded  blm,  and 
not  of  himaelf ;  and  that  the  aots  imputed  to  him  were 
those  which  custom  had  sanctioned,  and  his  monarch's 
prodigality  had  renderedneoeaaary,  Yoa  will  marvel 
at  the  industry  wlilch  enabled  him  to  My,  wliat  no 
Ijord  Chancellor  has  been  able  to  say  since  then, 
namely,  that  every  caase  In  hla  conrt  had  been  heard 
and  determined.  Ton  wUl  admire  the  capaolty  which 
enabled  him  to  rednoeto  a  system  the  hltbertochaotic 
elemotta  of  equity  Jarlapmdence.  Ton  will  revere 
the  lofty  and  pnre  morality  which  ever  flawed  lh>m 
hla  pen.  Ton  will  marv^  at  the  tagadty  whtidi 
pointed  oat  to  him  thus  early  tbe  coming  storm  whlcli 
ere  long  overwhelmed  the  dynasty  he  waa  pledged  to 
support.  Ton  will  admire  tlie  mental  power  which 
•nabled  him  to  rise  to  the  posltionof  the  first  subject, 
the  first  lawyer,  first  statesman,  and  first  philotw^her 
of  his  day.  Ton  will  revere  the  grasp  of  Intellect 
whieh  enabled  him  to  overthrow  Uie  phllcsc^by  which 
bad  been  hallowed  by  Uie  adoption  of  more  tb 
thonaand  yeara.  And,  above  all,  will  yonr  reverence 
and  love  fbr  htm  be  excited  by  the  ease  with  which  he 
aorrraidered  hla  hl^ieat  hopes  and  hla  lofty  portion 
to  the  dictates  of  gratitude.  And  yon  can  well  ap- 
preciate the  feeling  with  which,  as  life  was  fading  th>T 
him,  he  left  his  "  name  and  memory  to  men's  charit- 
able speeches,  to  foreign  nations,  and  the  nextagea."* 
But  to  return  to  the  legitimate  topic  ot  my  paper : 
It  has  of  late  become  a  common  idea  that  it  Is  easy 
to  become  a  lawyer — in  fitot  OB  well  as  in  name — and 
that  very  little  prevlona  preparation  is  neoenaiy  to 
form  a  anoceesftil  practitioner.    Nothing  oan  be  wider 


•  I  am  aware  that  tn  the  opinion  which  I  have  bare 
ezpreased  of  the  great  Chancellor,  I  am  departJng  from  the 
eommontrreoelved  opinion  of  taltn.  "  The  Parliamentary 
Hlsiory  of  Qre«t  Britain,"  "The  English  State  TtIbIs," 
IfinA  Campbell's  ■■  LiTes  of  the  Chanoellora,"  and  Uaean- 
li^'i  "Bomanoe  of  Blatorr,"  all  milte  In  oonverlng  a, 
dUIbrent  Impreulon  from  that  which  haa  obtained  with 
me.  I  can  only  ta;,  that  afl«r  examinli^  those  works, 
Baoon'i  own  writings,  and  aathentlc  historlee  of  his  lite. 
I  have  arrived  at  the  oonclnslon  I  have  expressed,  and. 
having  arrived  at  It,  I  mnit  give  ntteruice  to  It. 

I  Bannot,  of  ooDrse,  in  this  oonneoUon,  detail  all  the 
reasoQB  drawn  (Tom  those  sooroea.  wbtoh  have  oontrlbated 
to  my  opinion,  bat  mnat  eon  tent  mywlf  to  leave  the  topic 
tbr  those  who  ohooae  to  eearoh  for  the  tmtb,  to  determine 
whether  I  am  Indeed  right,  or  am  wandering  from  the 
path  of  historical  verity. 

For  mj  part,  U  seems  to  me  that  my  oonoleslon  most 
ftiUow  lu  every  candid  mind  that  will  persistently  Inves- 
tifate  the  anbjeot  for  ItaeU 


from  the  truth,  and  it  Will  grow  wider,  day  by  day,  as 
iiass  of  the  pec^e  Ineroaae  In  ednoation  and  in 
wealUi:  for  vrlth  snch  Increase  will  grow  a  more 
auzlona  Inqniry  into  the  qnallflcatloas  of  those  who 
o  I>e  Intmated  with  important  interests,  and  a 
greater  o^iaclty  tojndge  of  them. 

Wlio  are  they  who,  even  now,  have  confided  to  them 
the  great  constitutional  and  oommeiolal  qneeUons 
whieh  agitate  oar  ooortaT  Not  the  mere  pretmder, 
who  Iiaa  found  it  an  easy  matter  to  obt^n  a  license, 
who  has,  according  to  the  tbrms  of  Uie  law,  bnAen 
thioagh  the  outer  waU  Into  the  ranks  of  the  profea- 
(doo,  tmt  who  has  not  yet  studied  long  enough  to 
learn  how  little  he  knows.  Not  to  talmiaoonfldedthe 
defense  of  lifb,  liberty,  end  ^tvferty.  He  may  float 
saoceesfOUy  on  the  surlhce,  and,  perhapa,  porane  a 
gainttal  course  of  [oactice,  but  to  liim  ia  denied  all 
partlcipatitMi  In  the  graver  qneeUonawhIidi  are  moated 
in  our  midst,  tMcaoae  to  him,  the  i»lDeiples  whicliare 
to  determine  sncfa  qneslions  are  asealed  book,  and  the 
world  around  him  knows  it. 

It  ia  a  sad  mistake  for  snch  petwraw  to  suppose  that 
the  preparatory  course  of  stadlee  wlilch  (mce  was  ex- 
tended to  seven  yean,  was  all  that  was  demanded  of 
the  Euoceesfbl  lawyer.  That  preparatory  conrse  bm 
acquainted  him  with  the  names  and  oaes  of  the  tools  of 
bis  trade.  To  attain  eminenoe,  his  stndiee  only  began 
at  the  end  of  snch  probation.  And  there  Is  this  peca- 
llarily  in  the  profeesioiw  The  mer«faant  and  Uie 
meohanlo,  as  be  advanoea  In  prosperity  and  wealth, 
may  repoee  trota  personal  toll,  and,  oontont  merely 
to  direct,  may  devolve  on  othem  the  active  dnty  of 
exeontion.  So  In  other  proteesiona  and  the  arts,  the 
anccesefhl  man  may  delegate  to  others  the  exeontion 
of  his  plana.  But  not  so  with  the  lawyer.  With  him 
there  Is  no  delegation  of  dnty,  for  it  Is  his  personal 
knowledge  that  is  Invoked  — it  ia  hla  own  pecnllar 
Judgment  that  li  son^t  — it  la  Uie  exercise  <A  hla 
own  talents  that  Is  demanded.  Hence  it  Is  that  ttiere 
is  no  more  laborious  man  living  than  the  socoesaftil 
lawyer  In  a  large  bnidness.  And,  believe  me,  yonng 
gentlemen,  when  any  of  yon  ehsll  attain  that  position, 
yon  will  be,  above  all  things,  ttaankfnl,  Uiat  the  fint 
ten  years  of  yonr  profes^onal  lUb  were  devoted  to 
nnlntermitted  stndy. 

Let  na  see  for  a  moment  what  are  the  elements 
which  enter  Into  the  formation  of  an  eminent  lawyer, 
and  aaoertain  whether  my  atandud  is  too  high. 

Ton  will  remember  the  remark  I  have  already 
quoted  th>m  Bolingbroke,  that  the  lawyer,  to  be  emi- 
nent, must  ooonpy  the  very  vantage  ground  of  edenoe. 
And  be  must  ao,  for  the  wliole  rai^^  of  sdence  and 
the  arte  may  come  within  the  sphere  of  his  action. 
And  he  has  not  alwi^s  time  to  "cram  fortheoooa- 
aion,"  aa  It  ia  called  at  Cambridge.  To-day  he  m^ 
be  occupied  with  the  oonatmction  of  a  ahlp,  to-mor- 
row with  the  anatomy  of  the  hnman  form ;  now  with 
the  mechaniam  of  a  steam-engine,  and  anon  with  the 
magnetic  tel^raph ;  at  this  moment  with  the  laws  of 
gravitation,  and  at  the  next  with  tboee  of  pnenmatice 
or  hydraulics,  and  so  on  with  the  whole  oircle  of 
knowledge.  I  onoe  fbtind  myself  materially  aided  by 
a  knowledge  of  algebrm,  a  branch  of  atndy  which,  In 
my  college  days,  I  deemed  never  could  be  of  nae  to 
the  lawyer.    And  I  have  over  and  over  again  been 
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benefited  by  an  aoqiulntaiiee  with  Brithmetla  and 
book-keying,  though  -whm  I  graduated  I  «aa  aoaroely 
citable  of  ealoolatliiK  the  Interest  apoa  ■  UU  ot 
«xohaiig«. 

I  do  not,  of  eonne,  mean  that  tbe  lawyer  sbonld  be 
^  IVimlllT  with  tbeae  different  topic*  aa  Ibe  proftaeorB 
of  them  are,  but  I  do  mean  Uial  it  Is  Important  fbr 
him  to  be  fc»">n«i-  with  the  printdples  of  ttaeni  —  tliat 
he  ahoold  have  thti  ftuoUlarlly  with  them  at  least, 
Qtat  la  to  be  acquired  at  oar  higher  aeminariea  of  learn- 
ing. Aad  he  who  ent«ra  tbe  profeMl<m  wlthont  tliat 
flunlUarity  will  stumble  wearily  along  the  path  which 
the  better  Informed  can  ao  boldly  tread. 

80,  too,  clasBlcaJ  knowledge  is  greatly  adTantageoos, 
If  not  IndlBpenseble,  to  the  lawyer.  And  thia  em- 
braces an  acquaintance  with  other  languages,  both 
aodent  and  modem,  as  well  as  hia  own. 

Greek  la  valnable  becaoBe  ao  many  of  onr  words 
have  a  Greek  origin,  that  It  la  only  by  an  aoqualnt- 
anca  with  their  root  that  we  can  learn  the  prectee  and 
aocurate  meaning  of  the  langoage  we  uae,  and  avoid 
a  loose  mode  of  speaking  where  predsioa  Is  indls- 
penaabla. 

The  Latin,  however,  is  much  more  neoeHHary,  be- 
crnue  ao  many  phrases  and  axioms  of  the  law  are  yet 
clothed  In  it,  and  because  the  treasures  of  the  civil 
law,  which  we  are  dally  more  and  more  incorporating 
Into  onr  system,  have  tliat  garb. 

Prrooh  and  Oerman,  of  modem  languages,  are 
neoessary,  because  they  have  beoome  ao  common 
among  our  people. 

Bat  beyond  this  aognaintance  with  langnage,  a 
knowledge  of  olaaslad  learning,  both  modern  and 
ancient,  will  be  advantageous,  because  of  the  stores  of 
wit  and  wisdom  which  may  tbns  be  opened,  and  be 
so  often  made  available  to  us,  and  because  of  the  eleva- 
tion and  refinement  of  intellect  whioh  must  follow  a 
ibmlllarity  with  it  The  Idea  la  weU  expressed  by 
Walter  Boott,  when  he  makes  Counselor  Pleyell,  one 
of  hia  very  best  drawn  eharacteia,  say,  when  pointing 
to  hia  library  of  well-selected  olaastce:  "There  are  my 
tools  of  trade.  A  lawyer  without  hUtoryor  literature 
ia  ft  mechanic  —  a  mere  working  mason :  if  he  possesses 
■ome  knowledge  of  these,  he  may  venture  to  callhlm- 
self  an  architect." 

A  pedantic  uae  of  snch  learning  Is,  however,  cars- 
folly  to  be  avoided ;  for  thus  la  shown  rather  a  want 
of  leaming  than  the  poaseaslon  of  ib  Tbe  true  uae 
of  clasBlclorelB  the  incorporation  of  tbebeauUes  of 
its  thought  and  diction  into,  and  forming  port  of,  our- 
selves, for  thus  are  our  mental  efibrta  elevated  and 
refined.  But  the  too  troa  use  of  qnotationa  shows  less 
of  thia  Incorporation  than  it  does  of  the  cultivation  of 
mere  memory.  Let  me  not  be  understood  aa  utterly 
oondemnlng  the  use  of  quotations.  I  am  aware,  that 
to  English  forensio  and  parliamentary  oratory,  it  is 
now  iionsldered  quite  outre,  to  Indulge  in  this  respect ; 
but  what  conld  have  been  finer  or  more  expressive 
than  Websler'a  quotation  In  the  celebrated  debate 
with  Haynes,  of  South  Carolina,  in  the  United  Btat«a 
Senate  T  He  was  speaking  of  the  recession  of  power 
trom  tbe  Southern  oligarchy,  where  It  had  so  long 
reposed,  and  with  a  prophetio  grasp  of  mind,  he  said; 
"  TFpon  Ttky  li«ad  Uiey  placed  a  frnllless  crown, 
And  put  o  barren  lo^itre  Id  ray  arlpe. 
Thence  to  be  wrenched  br  an  nfnin»<^|  hand. 
Ho  son  of  mine  snooeeding." 


Once  In  a  while  this  wUl  do,  tar  tt  times  it  may  be 
aa  affootive  as  It  Is  pleasing,  but  the  habit  indulged 
too  freely  will  make  tbe  style  turgid  rather  than 
Intereetlng. 

We  have  an  example  of  this  la  some  of  the  wotka  to 
irtuch  we  have  daily  reference.  Tbns,  In  Story's 
Commentaries  on  the  Conflict  of  liaws,  the  reader  la 
wearied  with  tbe  eternal  qnotationa  troia  the  Latin  of 
the dvll lawyers,  OneadmlreaUiewrlter'Bfkmliiarlly 
with  the  olasaic  langnaf^  of  Rome,  and  so  Ikr  his 
abject  haa  been  attained,  but  the  modern  student 
cannot  help  wishing  he  had  "  done  it  Into  English  for 
the  benefit  of  ooimtry  gentlemen."  How  anlike  that 
la  the  plain  simplicity  and  forcible  Sax<m  of  Kent's 
Commentaries,  or  Greenlesf 'a  Treatise  on  Evidence. 
In  s[dte  of  himself.  In  the  one  case,  the  student  la  re- 
minded ntber  of  the  pedantry  of  Cambridge  than  of 
the  pcdished  refinement  of  Addison  or  Blackstone, 

It  la,  therefore,  the  incorporation  of  classic  leaming 
into  our  own  faabltB  of  thought  that  we  are  to  aim  at, 
aud  it  ia  thus  that  we  may  aim  at  attaining  the 
oommandlng  power  of  a  Borke,  an   Ersklne,  or  a 


And  thus  is  laid  the  foundation  of  that  eloqnenee, 
which  is  ao  essential  to  the  sacoeas  of  tbe  modem 
lawyer,  that  wlthont  it,  even  the  profonndest  leaming 
cannot  achieve  the  summit  of  eminence. 

It  Is  said  Um  poet  la  bom,  and  the  orator  made. 
This  sounds  well  and  epigrammatic,  but  It  may  be 
donbted  whether  It  Is  entirely  trae,  at  least  to  the  ex- 
tent to  which  tbe  axiom  haa  generally  been  received. 
For  while  it  Is  true  tbat  the  faculty  of  eloquence  may 
be  greatly  oollivated,  and  be  vastly  Improved  by 
cultivation,  yet  there  enters  into  its  very  constitution 
certain  elements  of  the  power  of  language,  and  the 
Imagination,  which  are  nature's  gilts,  but  not  to  all. 
The  moat  beaatlful  flower  grows  only  in  a  fitting  soil 
duly  prepared  for  It 

In  my  early  days  I  knew  two  men*  who  were  rivals 
for  professional  eminence  and  political  distinction. 
One  of  them  arose  to  the  highest  poeition  in  our 
oonntry,  and  tlie  other  for  years  wsa  a  leading  spirit 
ofhlatlme.  Neither  of  them  had  the  advantages  of 
early  education.  Of  one.  It  was  s^d  that  his  honorary 
degree  of  Master  of  Arts  remained  by  him  untrans- 
lated, and  of  the  other,  that  he  could  scarcely  construe 
the  most  hmlllBi  legal  maxim,  and  oouid  not  make 
an  arUstio  draft  of  a  bill  In  Chancery. 

Yet  both  attained  eminence  In  the  i^ofossion,  for 
both  were  natural  orators.  In  the  one,  his  language 
flowed  smoothly  and  pleasantly  along,  and  he  carried 
his  heareia  with  him  by  the  graceful  garb  in  which 
he  clothed  his  depth  of  thought  The  other  was  a 
foaming  torrent  tliat  swept  all  before  him  by  tbe  rush 
of  hia  wit,  which  never  faUed  him,  and  the  keenness 
of  Uks  Invective  t>efore  whl<di  the  strongest  would 

Both,  however,  possessed  two  qualities  In  common ; 
one  was  nntiring  and  enduring  indosCry,  and  tbe 
other  was  a  most  profound,  and  perhaps.  In  some 
d^ree,  an  instinctive  knowledge  of  human  oatore. 

Side  by  side  they  arose,  and  for  years  tbey  flour- 
ished as  political  and  professional  competitors,  but 
tbeir  personal  Intercourae  waa  never  disturbed.    To 
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n  terms  of  ftiendl;  relaUona 


the  end,  thejr  oondnaed 

with  eadi  other,  and  n 

othets  hf  tltoae  pentonal  biokerlnge,  which  in  evety 

relAtlon  of  UGg  oanse  eo  much  of  the  unhapi^nen  tliat 

we  behold. 

And  liere  I  ma;'  atop  a  moment  to  oonaider  one  pe- 
onliaritjr  of  our  profe^on  which  la  worthy  oar  atten- 
tion, '  Although  we  are  brought  into  dally  oollialon 
with  each  otlier  in  the  adrooacy  of  our  ollent'a  Tlghta 
oa  oppoalte  aides,  and  though  there  ia  oll«n  profts- 
^OBBi  rivalry  prevailing  among  as,  we  do  not,  ex- 
cept rarely,  experience  those  personal  anluoaltiea 
wltli  which  other  callings  are  afflicted.  Among  phy- 
(didMis,  divines,  aoldiera,  artists,  and  meduuika,  pro- 
fessional rivalry  ts  apt  to  lead  to  personal  anlmoeltiea, 
but  not  BO  In  the  profeaaion  of  the  law.  Those  who 
eome  most  frequently  In  cmiflict  are  generally  the 
ntost  friendly  to  each  other,  and  it  ia  among  the  moat 
eminent  of  the  profteelan  that  the  most  liberal  and 
kindly  feelingB  obt^n. 

Tills  Is  owing  partly  to  the  IWit,  that  thus  each  be- 
comes better  acquainted  with  the  other's  good  qnall- 
tiea,  and  becomes  fully  aware  of  the  forbearance  he 
must  display  as  well  sa  demand,  bat  It  is  mainly 
owing  to  the  necessity  of  the  oaae.  No  lawyer  could 
endore  his  life.  If  he  made  all  his  nlienta'  quarrels  his 
owD.  or  bore  with  him  from  the  court-room  the  wrang- 
ling which  his  position  demands  ttotn  him  within  It, 
and  It  may  be  owing  to  the  fact  that  a  close  connection 
with  abstract  prlnolpies  is  ever  at  variance  with  mere 
personal  considerations. 

Be  the  caaee,  however,  what  it  may,  the  bet  Is  no 
lees  certain,  that  there  is  more  good  and  kindly  feel- 
ing toward  each  other  prevailing  among  lawyers  than 
in  any  other  calling. 

Hilo  perpetua ,'  Long  may  It  be  so,  for  our  calling 
would  be  a  curse  alike  to  its  prolbasora  and  to  others, 
if  that  enlarged  and  liberal  feeling  should  aver  be 
banished  from  among  ns. 

I  have  spoken  of  the  wit  which  the  lawyer  may  gain 
fMm  an  acquaintance  with  the  classics.  I  confess  that 
I  attach  much  importance  to  the  cultivation  of  the 
faculty,  for  I  have  beheld  many  Instances  in  whioh  it 
has  been  a  powerfnl  weapon  in  his  bonds. 

I  do  not  refor  to  that  play  on  words  that  ia  calculated 
to  make  the  unskillful  laugh,  and  sometimes  the  Judi- 
dons  grieve,  but  that  more  forcible  and  elevated  kind 
whlcli,  by  the  union  or  opposition  of  two  Ideas,  lends 
force  to  the  expresdon,  and  at  the  samo  time  gives 
pleasure  to  the  hearers. 

Erskine'a  description  of  Insanity  is  an  Instance  of 
It :  "  Not  Uuit  Reason  ia  harled  from  her  seat,  bnt  Dis- 
traction sits  down  beside  her,  holds  her  trembling  in 
ber  place,  and  frightens  her  from  her  propriety."  I 
once  heard  one  of  our  profession  defending  a  Judge 
whose  opinion  he  had  cited,  and  of  whom  it  had  been 
•aid,  that,  deservedly  great  as  was  the  reputation  of 
that  Judge,  he  was  not  always  equal  to  his  Ihme,  but 
would  sometimes  nod.  The  reply  was,  that  it  was  not 
alwi^  easy  to  know  the  cause  of  the  obscurity  we 
complained  of,  whether  it  was  owing  to  a  spot  on  the 
snn  or  a  cloud  around  the  beholder. 

The  possession  of  this  bcul^  was  one  great  cause 
of  the  suooess  of  Elisha  WliUoms,  ^o  whom  Z  have 
already  referred.    Idke  the  ancient  poet,*  he  caught 


his  UlnstratliHkB  from  the  common  objects  nflife  around 
him,  I  once  heard  him  commenting  on  the  undue 
Influence  of  a  seotmd  wifb  upon  the  testamentary  dis- 
position of  ber  hnsbond's  estate.  While  speaking  for 
the  children  ofthe  first  marriage,  the  second  wife  was 
sitting  near  blm  and  before  the  Jury,  feeding  her  inf^t 
with  an  orange.  He  broke  Into  one  of  his  eloquent 
strains,  whli^  ha  closed  by  saying  that  "  the  step- 
motber  so  squeeses  the  orange  of  her  aOteUons  upon 
her  own  oAprlng,  that  she  has  nothing  t>ut  the  soar 
rind  to  give  to  that  of  others." 
(Tobeec 
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in. 

We  propose  in  this  article  to  inquire  into  some  of 
the  modes  by  wMch  law  is  made  and  abrogated  by  the 
courts,  and  this  will  lead  ns  first  to  glance  at  the 
character,  extent  and  object  of  some  of  tha  changes 
In  tha  law  effected  by  them. 

Law  la  the  product  of  the  policy,  interest,  neoeasi- 
ties,  habits  and  sentiments  of  a  people.  In  fine,  it  la 
tite  reflection  of  their  civilization. 

It  has  been  truly  aald  that,  were  the  whole  history 
of  a  nation  blotted  out,  and  its  laws  remain.  Its  pro- 
gress in  morality,  phUosophy,  letters,  arts,  sdeuce, 
trade  and  commerce,  could  be  pret^  accurately  osoer- 
t^ned  from  them ;  for  all  of  these  enter  Into  and  shape 
the  laws.  This  will  appear  by  comparing  the  Jnri»- 
prudenoe  of  the  two  extremes  of  civilization.  In  the 
rude  Btat«  the  laws  are  simple,  severe  and  arbitrary, 
respecting  the  habits  and  thoughts  of  that  stage.  On 
the  other  hand,  in  the  enlightened  stage  the  laws  are 
complex  and  elaborate,  oonaiBtlng  of  infinite  parUcu- 
lors  to  meet  the  vast  and  varied  interests  and  ezigen- 
ciea  of  civilized  life,  and  being,  withal,  grounded  In 
reason  and  natural  J  nstiee. 

We  obtain  no  very  elevated  notion  of  the  leOnement 
and  moral  sensibility  of  the  Romans  during  that 
period  of  their  history,  when  It  was  recorded  In  their 
twelve  tables  that  a  debtor,  fidllng  to  fulfill  his  obllgsr- 
tlons,  was  liable  to  be  cut  into  pieces  and  divided 
among  his  credltom.  And  we  ooncede  a  marked  ad- 
vance, when  the  debtor  could  only,  on  fUlure  to  meet 
his  obligations,  Im  claimed  as  the  slave  of  the  creditor. 

Nor  la  the  famed  Ellzaltethan  age  reoalled  without 
a  shudder,  when  we  rememtier  that  the  rack  and  tor- 
ture were  applied  under  the  personal  supervlalcKi  of 
the  then  attorney-general  of  England,  afterward  Lord 
Chancellor  Bacon,  to  obtain  testimony  from  nnwllllug 


It  would  doubtless  be  an  Intereatiag  theme,  and,  did 
our  limits  permit,  we  would  like  to  trace  the  progress  of 
those  two  great  nations  in  civilization  and  rafinement, 
as  exhibited  in  their  laws;  and  more  eepeclaUy  to  note 
the  Influence  of  the  courts  In  sonenlng  the  rigor  of 
tbeir  laws,  and  in  modifying  their  rude  Institutions. 
But  It  will  be  sufflclent  to  illustrate  our  theme  to 
note,  In  a  general  way,  some  of  tba  changes  wrought 
by  the  courts  in  the  English  constitution  to  meet  the 
change  in  the  habits.  Interests  and  thoughts  of  that 
people,  during  certain  periods  of  their  history. 

The  feudal  nystem  came  Into  England  with  tha 
Conqueror.  It  was  an  Inspiration  of  the  genius  of 
war.     It  contemplated  a  vast  dlsdplined  iftwidtrg 
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Mtmj — Mt  army  embraolag  every  nble-bodled  nude 
In  Ibe  realm— yet  one  that,  Instead  of  migrating  from 
place  to  place  and  living  by  plunder,  mlgbt  perman' 
ently  dwell  in  one  territory,  and  occupy  Uie  interyala 
of  peace  In  tbe  poniiitB  of  agriculture.  To  eaforoe 
thla  eentnJ  idea  grew  up  In  time  a  vast  and  oomplez 
ayatem  of  lawa,  harah  and  eerere  as  that  military 
dlaidpline  on  wbiob  It  was  founded.  Its  leading 
baturea  were  tbat  ail  the  Uada  boloi^ed  to  the  king, 
and  tliat  tlie  subject  held  Uiem  by  hii  favor  and  the 
performance  of  certain  services ;  that  they  wete  not 
tiansfeiahle  except  by  the  king's  consent;  that 
they  deaoeuded  to  the  eldest  son,  and  that  the  peasant 
or  aerf  deeoended  or  yraa  transferred  with  tbe  land 
upon  which  he  wbb  bom.  But  when.  In  prooeaH  of 
time,  war  oeaaed  to  be  regarded  as  the  normal  oon- 
dltioD  of  society,  and  when  learning  revived  and  the 
people  began  to  turn  their  attention  to  trade,  manu- 
fhctuTse  and  commeroe,  it  was  tbund  that  their  laws 
and  inatitutiona  were  entirely  unauited  to  thla  change 
in  their  aflblra,  and  that  new  wants  and  new  lulereala 
oonstontly  developing  required  the  abrc^aUon  of  old 
and  the  creation  of  new  laws  to  advance  and  proteot 
this  new  manifestation  of  national  babit  and  policy. 

This  wa«  eflbofed,  in  a  large  measure,  by  Jndldal 
l^lslaUon. 

By  the  invention  of  fictions,  as  illnstrated  In  tbe 
construction  of  the  statute  de  donia  and  ottaeri,  and  by 
the  introdnotion  of  naes  and  truata,  a  branch  of  eqnity 
JnriBpmdence,  borrowed  from  the  dvll  law,  the  conrta 
stripped  real  ealate  of  ita  firadal  burdena,  and  rendered 
It  transftrable  to  meet  the  exlgendea  of  trade  and 
commeroe.  By  casting  the  burden  of  proof  on  the 
lord  In  caaea  involving  freedom  of  tbe  serf,  and  other 
devlcea,  they  abrogated  serfdom,  thus  permltHug  the 
fbrmer  aerf  to  leave  the  aoil  and  engage  In  other  pnr- 
Bulta  at  his  inclination. 

They  alao  oloeely  Inqnlred  Into  the  pren^atlvea  of 
the  Crown,  and  gave  the  sanction  of  law  to  thoee 
onotoros  which  weak  or  Indnlgent  kings  had  allowed 
to  grow  up  In  derc^ation  of  tlteir  originally  aaaerted 
rights.  .  By  applying  the  principles  of  natural  Juatloe 
to  the  adjustment  of  the  multiform  relations  that 
■prang  up  with  the  general  Introduction  of  trade  and 
commerce,  they  perfected  a  system  of  lawa  under  the 
varloua  tltlea  of  partnership,  bills  of  exchange,  tiaU- 
menla,  flxturea,  marine,  fire,  and  life  insurance,  etc, 
nutll  they  caused  them  to  assume  tbe  precision  of  reg- 
ular branches  of  eoience,  ao  that  personal  property, 
which  Is  the  especial  product  of  peace  and  Mvil  lib- 
er^, and  which  had  been  enUrely  n^lected,  daring 
the  military  period,  fbr  real  estate,  obtained  an  eqoal 
If  not  a  snperior  place  to  it  in  Jurisprudence.  Thus 
(br  centnrles  tliU  work  went  on,  until  the  law,  con- 
forming to  the  changed  character  of  tbe  nation,  rafleola 
the  eharaoter  of  a  great,  firee,  commercial  people.  The 
partionlar  modes  by  which  these  changes  have  been 
effected  may  be  generally  classlfled  aa  two:  1.  Indi- 
rectly or  inddeatally  aa  by  taking  notice  of  customs 
and  nsBgw  of  trade,  and  thus  giving  them  the  sanc- 
tion of  law,  not  simply  becaose  they  are  customs,  but 
because  they  arejost  and  are  adapted  to  meet  the  end 
in  view ;  for  the  courts  deny  that  a  custom  can  be  a 
law  until  it  Is  recognised  by  them  to  possess  certain 
qualiUea,  and  it  t*  a  maxim  of  the  law  that  a  custom 
not  good  moat  not  be  used  "  m<Uui  uaut  dbolendui." 


They  only  Aimish  matedals  fixim  whldi  tbe  law  may 
be  made;  or,2.  Directly,  as  when  the  courts  lay  down 
a  general  rule,  or  build  up  a  brand)  or  title,  either  by 
gradual  accretion  by  the  aid  of  natural  law,  or  by 
Incorporating  into  the  law  the  perfected  l^lslation 
of  other  nations. 

Under  the  head  of  direct  legislation  may  be  cUssed 
the  introductlou  of  usee  and  fieUons  to  which  we  have 
before  referred,  and,  we  may  add,  the  Introduction  of 
vast  portions  of  the  dvll  law  and  the  law  merchant, 
which  have  no  authority  in  our  law,  except  as  the 
courts  have  drawn  them  In  and  approved  them. 

Again  also,  by  the  adoption  of  certain  abstract  prln- 
dples  or  maxims  founded  In  natural  Jnstioe,  such  aa 
the  safety  of  the  people  is  the  highest  law ;  when  the 
reason  for  a  rule  ftdls, the  mle  falls  with  it;  that  there 
is  no  wrong  without  an  adequate  remedy,  etc ;  or,  in 
the  oonstmotion  of  atatntea,  that  tbe  letter  killeth  but 
the  spirit  maketh  alive, — thia  change  In  the  law  is 
oonstantly  going  on;  every  day  adds  a  little  to 
strengthen  thoae  rules  or  prlndplee  that  experience 
proves  oorrect,  and  every  day  weakens  thoae  that 
Ume  and  use  show  to  be  erroneous.  Sometimes  an 
adventurous  Jndge,  like  Lord  Mansfield,  will,  by 
one  blow,  overthrow  the  rules  of  a  century's  growth ; 
but  this  Is  usually  done  by  taking  distinctions,  by  re- 
dudug  the  dedsion  to  its  narrowest  limits,  and  by  plao- 
ing  one  decision  on  a  line  slightly  diverging,  each  suc- 
ceeding court  placing  Its  decision  a  little  in  advance, 
until  the  old  rule  la  left  aa  an  exoresoence,  and  oeoses 
to  be  quoted ;  and  thns,  by  the  application  of  natural 
Justice  and  cultivated  reason  to  the  afbirs  of  men, 
their  InstttuHons  and  laws  are  silently  conformed  to 
the  nobler  thoughts,  custonu  and  aims  of  successive 
times ;  as  a  consequenoa,  the  febric  of  their  Jurispru- 
dence must  ever  reflect  the  physical  development  of 
their  oonntry,  and  the  hablta  and  int«UeotuaI  pn^esa 
of  the  people. 

The  mode  ty  whidi  tltese  vast  changes  in  tbe  laws 
and  InstitnUons  of  free  governments  are  effected  by 
the  courts,  may  not  inaptly  be  compared  to  the  man- 
ner In  wlilch  physical  changes  are  wrought  by  the 
flow  of  a  mighty  river  through  the  land,  which  Is 
ever  cliangiug  Its  bed— now  wearing  upon  one  bank 
and  now  upon  the  other,  as  the  physical  oonformation 
of  the  country  or  the  nature  of  the  aoil  permits  or 
compels,  here  cutting  ofT  an  Island  from  a  sharp 
bend  In  the  bank,  there  building  np  an  island  by 
slow  Booretions,  and,  finally,  as  the  channel  becomes 
narrow  or  crooked,  striking  out  a  new  oourse  to  the 
sea  and  leaving  the  old  channel  as  a  waste. 

We  shsU  condude  what  we  have  to  s^  upon  thla 
subject  In  another  article,  which  will  be  devoted  to 
the  comparative  advantages  of  Judicial  leglalation. 


In  "  The  School  for  Scandal,"  iias  a  good  Ides  of  the 
responsibility  of  slanderera,  when  be  makes  Sir  Peter 
Teazle  say:  "I  would  have  law  merchant  for  them, 
too;  and  in  all  oases  of  slander  currency,  whenever 
the  drawer  of  the  lie  was  not  to  be  found,  tbe  injured 
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who  -waa  under  Edward  IH  Bishop  of  Darham  and 
Lord  Cbsnoellor  of  England,  has  a  ohaptar  ia  Ub 
PftiJoMAfon,  a  treatise  on  tiie  love  of  boolu,  entitled 
"Lam  ore,  properly  speaking,  neither  Sciences  nor 
Books."  He  Bays ;  **  Because  the  discipline  of  contra- 
ries ia  one  and  the  same,  and  Ae  reasonii^  power  to 
available  to  oppositeii,  and  at  the  same  time  human 
feelings  are  most  prone  to  misdiief.  It  happens  that 
the  pracUtlonara  of  this  Ikculty  Indulge  more  in  pro- 
tracting litigation  than  in  peace,  and  qnol«  the  law, 
not  Booordlng  to  the  Intention  of  t&e  legislator,  but 
violently  twist  his  words  to  the  purpose  of  their  own 
machinations."  And  further,  that  the  books  of  dvil 
law  "are  nevertheless  nsefttl  things,  like  the  scorpion 
in  treacle,"  and  that  "  the  eansea  of  laws  are,  for  the 
most  part,  not  to  be  dlscnssed." 

Hie  translator,  Inglls,  says  In  a  note  on  this  chapter : 
"  It  may  be  said  generally,  that  the  cbnroh  and  the 
law  were  usver  on  good  terms,  because  lawyers  were 
often  obl^ed  to  defend  themselves  and  others  against 
the  rapad^  of  the  church ;  if  they  were  alio  rapadous, 
the  dislike  between  the  parties  would  be  the  more 
oooflrmed.  The  lawyers  were,  perhaps,  tixi  prudent 
to  write  much  against  the  church,  but  the  chnroh  did 
not  spare  them,  as  may  be  seen  tn  the  legends  and 
collections  of  miracles.  '  A  lawyer  had  often  sold  his 
tongne  when  living ;  when  he  opened  his  moutb  to 
take  his  last  gasp.  It  disappeared.'  It  Is  to  be  hoped 
bo  bad  redeemed  the  rest  of  bis  body.  The  following 
ditty  was  found  In  a  breviary,  apparently  of  the  thir- 
teenth century,  set  to  muslo  so  as  to  resemble  the 

'  Venditorea  lablonim 

Fleant  advooati, 
<lul  plui  Btaileut  premiorcm. 


Dande  qDantltall, 

<>Dam  oaoiae  quail  tatl ; 

Ad  eoaBDlta  prelBtoruiu, 

Mnltl  suDtTocatl. 
Sed  elecci  poncl  qnomm, 

VirtDB  eqoitatl. 

FarcDDt  verltall, 
Stanles  cansls  pro  reomm, 
Jul  pervertnnt  decrelomm, 
Banclai  leges  antlqnomm ; 

Nnmmos  obUgHtl, 

Daplloea  probati. 
Mala  fbvent  perversomm, 

Seelns  operati, 
Qaod  attentat  oocultomm. 
Judex  Chrlite  non  eomm 

Paroat  lalaltatl.' " 


■>  translate,  or  rather 


Tber  shall  weep,  those  labial  Tendon, 

Lavreis,  (Tsad  enacting; 
Striving  more  for  wbat  law  renders 

By  tae  anlta'  protrsotlng, 

ThBD  tbe  right  exacting. 
So  tbe  cburcb^  consallaUou 

CbltB  atkomeysmBDy. 
For,  ileaplte  tbls  wide  TooalloD, 
Moved  by  equity's  Inspiration, 

She  fluda  bardly  any. 

Destitute  or  verity, 
COQUtlUR  Uwsoll*  tbi 
BobblnjE  tews  of  all 
Sacred  laws  o' ' 

Bound  by  I , 

Bteepod  in  vile  duplicity. 
Deeds  or  wicked  men  femeutlng; 

Working  deep  Inlqidty 
When  they  neem  to  right  c 
"—•—,  the  Judge,  of  their  i.„ 
11  not  spare  tbe  teUlty. 


sof  longeilsl 

1  *  Tf'^'"?.'*r 


Of  long  existence; 


The  tianalator's  remark  about  the  hatred  of  tbe 
^nrdi  for  lawyers,  rvminds  me  that  8t  Ives,  the 
advocateoftliepoor,wesiiiaUolou8lysaldbytheprleabi 
to  be  ttie  jiofron  but  not  the  pattent  of  the  lawyers. 
Beroheur,  too,  in  tfae  S^ertorium  morale.  In  speaking 
of  the  oroakii^  of  frogs,  oompares  them  to  lawyers : 
"  I\tUt  twU  eautidiei  el  advoeati  quod  vero  Uli  »%nt 
elaMosi,  qttia  ctamando  iiiigani  ad  iMvieem."  PMZo- 
btitlon  was  edited  and  published  In  an  elegant  form  a 
fbw  years  ago  by  the  present  learned  and  talented 
reporter  of  Uie  Court  of  Appeals  of  this  State,  a  gentle- 
man whose  position  in  tbe  profession  ia  so  aasnred, 
tbat  he  can  affbrd  to  be  thought  gnllty  ot  knowing 
something  ontside  of  law-c*I& 


that  amiable  poet,  whose  veisee  have  the  donUe  ad- 
vantage of  being  Just  as  good  proae  as  poetry,  has 
something  to  say  of  Law  and  Law  Books,  in  tats  poem 
called  The  Library : 

'■  On  af  Uier  ilda 
Thehoge  Abridgments  of  the  Law  abide; 
Praltnu  a*  vloe  the  dread  oorreetors  stand. 
And  apiead  their  guardlaa  terrors  round  the  land ; 


Knaves  stand  secure^ 

And  jDStioe  vainly  each  expedient  tries, 

While  art  eludes  It,  or  while  power  deflea." 

Hereupon  an  Interlooator,  In  the  shape  of  a  "  yontb- 
fnipoet,"  breaks  out  Into  song  about  those  hq>py  ages 
"  when  the  free  nations  knew  not  laws,"  and  *'  love 
was  law,"  etc.,  but  Is  rebuked  and  oorreoted  by  the 
older  Imrd,  who  expUdna  tbat  the  laws  were  made — 
"  Those  to  control  nod  these  to  sueeor  trade ; 


To  awe  tbe  bold,  to  yield  the  wroug'd  redress. 
And  feed  the  poor  with  I,uzary'r  — "~ 
.... _rf« — 1  onbounded 


Like  some  TSat  Qooid,  nnbonnded,  tleroe  and  stror 

tbat  tide, 
iy'ry  side ; 
•e  decreed. 


Like  mighty  bulwuka  made 

The  Laws  are  form'd,  and  plae'd  oi 
When'er  It  breaks  the  bounds  by  t 

New  statutes  r^se,  and  stronger  lai 

More  and  more  gentle  grows  the  gentle  stream. 
More  and  more  strong  the  rising  bulwarks  ssem; 
Till,  like  a  miner  woKlngsore  and  slow,' 
Luxiuy  creeps  on,  and  rums  aU  below: 
Tbe  basis  sinks,  the  ample  piles  decay ; 
Tbe  stately  tbbno  shakes,  and  bits  away; 
Primeval  waut  and  Iguorance  eonie  on. 
But  Freedom,  that  exalts  the  savage  state,  Is  gone." 

The  editor  of  Crabbe'a  Poems  has  an  interesting 
note,  quoted  from  SirD.  Dalrymple  (Lord  Hallee),  on 
Abridgments : 

"  Who  are  tbc^,  whose  unadorned  raiment  beepeaks 
their  inward  aimplid^T  Thsae  are  law-books,  stat- 
utes, and  commentaries  on  statutes  —  whom  all  men 
can  obey,  and  yet  few  only  can  purchase.  Like  the 
Spbynx  In  antiquity,  they  speak  in  enigmas,  and  yet 
devour  the  unhappy  wretches  who  oomprobend  them 
not.  Behold,  for  our  comfbrt,  'An  Abridgment  of 
Law  and  Equity  I '  It  oonalsts  not  of  many  volumes ; 
it  extends  only  to  twenty-two  folios ;  yet  as  a  few  thin 
cakes  may  contain  the  whole  nutritive  substance  of  a 
stalled  ox,  somay  this  compendium  contain  the  essen- 
tial gravy  of  many  a  report  and  adjudged  oase.  The 
sages  of  the  law  recommend  this  Abridgment  to  our 
perusal.  Let  us,  with  all  thankfulness  of  heart,  re- 
ceive their  oonnseL  Uuch  are  we  beholden  to  physl- 
dans,  who  only  prescribe  tbe  bark  of  the  qninqnlna, 
when  they  might  oblige  th^  patients  to  swallow  the 
whole  tre&" 
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Cntbbe  does  onr  profwslon  the  bonor  of  devotiag  to 
tH  a  letter  In  The  BoTOvgK  Ho  heads  It "  Prol^asifHiB 
— £aw,"  and,  >s  one  would  naturally  expect,  a  letter 
on  "Physic"  suoceeds;  bnt  one  looks  In  vain  for  any 
eplnUe  on  "  Divinity"  from  the  reverend  poet's  pen. 
It  aeema,  on  perusing  thene  letters,  that  the  place  of 
honor  \%  given  to  the  law,  not  on  aooount  of  any  enpe- 
dal  partiality  In  the  writer  for  our  proftealon,  but 
simply  for  the  reason  that  one  of  two  criminals  is 
hanged  first,  or  wlttt  the  ooorteey  that  Polyphemus 
extended  to  Ulyssea,  the  privilege  of  being  the  last  to 
be  devoured.  After  the  lawyers  and  doctors  are  exe- 
onted,  the  clergy  appear  to  receive  a  (kill  pardon.  The 
letter  in  question  Is  so  dull,  that  It  Is  difficult  to  seleot 
any  thing  for  qttotatloD.  The  poet.  In  alluding  to  the 
Increasing  prosperity  of  attorneys,  observes : 


oflai 


Was  all 

He,  too,  was  hepl  foi 
To  frame  a  contract, 
Hebadaclerk,       ' 


Oporge  the  8ecoDd'B  reign 


for  forms— a  m 


lusedb 


nm  be  dranlc  at  night, 
spare  was  tiia  Tisage.  moaerate  blB  bill. 
And,  he  so  klad,  men  doubled  of  his  skllL" 

If  our  poet  could  see  the  bills  of  lawyers  of  this  day, 
he  would  not  pronoonoe  modem  attorneys  of  a 
"■pare"  hablL 

After  comparing  lawyers  to  spiders,  and  their 
Dllenia  to  flies,  etc,  after  the  lime-bonorod  vogue,  he 
admits  tbat  there  may  now  and  then  be  an  honest 
attorney ;  but 

"These  are  tbe  few— in  tbis,  In  eirery  plaoe, 
Fix  the  lltlgous,  raptare-sUrrlDg  race ; 
Who  to  oonlendoD  as  to  tiade  are  led, 
To  whom  dispute  and  itrlfeare  blln  and  bread." 

In  speaking  of  the  ideas  that  the  yoong  imbibe  of 
various  occupations,  be  says ; 

"TheronCh  baa  heard— in  feet  It  Is  his  areed  — 

Maiudnd  dispute,  that  lawyers  may  ba  fee'd." 

He  makes  the  lawyer  contend  tliat  only  three  of  the 
ten  commandments  are  obligatory,  namely,  those 
agonal  stealing,  murder  and  adultery: 

"  Break  these  decrees,  tor  damue  yoa  must  pay ; 
Tb»e  you  must  reverence,  and  toe  rest— yon  m«y." 

Beally,  if  a  clergyman  \BiU  write  sach  stuff  as  this, 
one  might  be  excused  ftom  observing  the  third  com- 
mandment, at  least.  He  compares  the  law  to  a  stIU ; 
wliUe  the  fire  burns  of  lisell^  gains  aie  quickly  made ; 
when  It  begins  to  fUl,  the  lawyers  blow  the  flame; — 

"At  length  the  process  of  llself  will  stop. 
Wbea  they  perceive  tbey've  drawn  outevery  drop." 

In  all  this  chaff  I  And  one  grain  of  wit.  Of  an  attor- 
ney who  got  clients  by  hospitality,  he  says : 

"  For  tJits,  he  now  be^an  his  tMeuds  to  treat ; 


o  make  Uiem  eaL" 


In  bis  Hymn  to  the  Pillory,  has  the  fbllowing  Sue 


And  all  theendK  ofpuaishment 
Were  only  fatare  mlHcbleb  to  prevent. 
But  Justice  Is  luverced  when 
Those  a-~' •  "--  '-- 

Keepbi 

And  the  Ibllowing,  not  so  flue,  on  lawyers: 
"  Ne«t  bring  lome  lawyers  lo  thy  bar. 
By  Innendo  they  might  nil  staud  there ; 
There  let  them  expiate  that  guilt. 
And  pay  (or  all  that  blood  their  tongues  have  split. 


To  worry  and  run  down  the  Innocent." 
The  secret  of  De  Foe's  hoetillty  to  the  lawyers  is 
found  in  the  fact  that  he  had  been  put  in  the  pillory 
for  publishlnga  "  scatidalouB  and  seditious  pamphlet," 
anUtled  "The  Shortest  Way  with  the  Dissenters." 
We  can  excuse  tils  violence  in  consideration  of  the 
malice  and  bigotry  of  his  accusers.  He  made  money 
out  of  the  hymn,  however.  Just  as  our  distiDgnisbed 
oonntryman,  Mr.  Train,  flnds  it  to  his  profit  to  go 
about  rehearsing  his  Incaroeration  In  an  Irish  bastile, 
at  the  hands  of  Ute  brutal  British  government,  for  his 
advocacy  of  the  cause  of  that  down-trodden  race 
whom  Osslan  describes  as  "  the  bare-breeched 
Fenians." 

Awotrrjcocs,* 
This  very  proIlSo  and  talented  Author,  In  an  obscure 
play,  enUtled  "Sir  Thomas  More,"  found  in  the  col- 
lection of  the  Shakspeare  Society,  and  supposed  to 
have  been  composed  about  the  close  of  the  sixteenth 
century,  Introduoes  us  to  a  merry  scene  In  court. 
Lifter  is  haled  before  the  court  on  a  chaise  of  picking 
a  pocket.  Smart,  the  complainant,  appears  in  person 
and  by  Sur^bie,  as  his  attorney.  The  attorney  takes 
the  novel  ground  that  the  complainant  was  to  biame 
for  carrying  so  much  money  aa  ten  pounds,  the  sum 
he  lost,  about  him : 

"  I  Promina  ye,  a  man  that  goes  abroade 
With  an  Intent  of  Irueth,  meeting  suoh  a  bootle. 
Hay  be  provohle  to  that  be  nerer  meante. 
"What  makes  so  many  pllferen  and  fellons. 
Bat  auch  fond  ballea  that  fLKtUsh  people  lay 
To  tempt  the  needle,  mlserBble  wretchef" 

While  the  jury  are  ont.  Sir  Thomas  More,  then 
sherifl*,  offers  the  prisoner,  if  he  will  pick  the  attor- 
ney's pooket,  to  bring  him  safoly  off  from  this  accusa- 
tion. This  Is  doite,  and  the  parse  Is  handed  to  Sir 
Thomas.  The  Jury  find  the  prisoner  gnilty.  He  is 
sentenced  to  dio,  and,  Bcoording  to  custom,  a  sabscrip- 
tlon  is  taken  to  bny  him  a  burial  place.  When  Atres- 
bie  looks  fbr  his  purse,  It  is,  of  course,  gone,  and  be 
makes  great  outcry,  alleging  It  contained  seven 
pounds.  Thereupon  Sir  Thomas  qnol«a  to  him  his 
own  views  above  given  on  carrying  about  so  much 
money,  <m  hoe  v^rba.  His  purse  Is  returned  to  him, 
and  we  conclude,  although  we  have  no  aoconnt,  that 
the  prisoner  Is  let  oS.  This  incident  Is  founded  on 
foots  related  in  a  Life  of  Sir  Thomas. 

Justice  was  more  speedy  in  those  days  than  now, 
if  we  may  believe  what  the  sheriff  says  of  some  crimi- 
nals sentenced  to  execution : 

"  Bring  tnem  away  to  execution : 
The  wrltt  Is  come  aboove  two  hoores  since; 
The  cyttle  will  be  (yade  (Or  this  neglect." 

After  Sir  Thomas  is  made  Chancellor,  expecting  a 
visit  of  ceremony  tram  tlie  learned  Erasmus,  he  dresses 
up  his  servant  AandaU  In  bis  roiMB  of  office,  and  pa^Bes 
him  off  on  tbe  scholar  as  the  Chanoellor.  The  chest 
Is  discovered  when  Erasmus  addresses  the  fictitious 
ohanoellor  In  Latin,  and  Is  answered  In  English,  and 
rather  common-place  at  that.  On  More's  tbll,  be  de- 
clares that 

halting  BC 


and  langbs  to  himself, 

"  To  tbinke  hat  what  a 
By  my  attalndoar  I" 


te  ttaaerowne  shall  bi 
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On  the  scaflbld,  to  the  execnUoner,  who  uke  hii 
fbr^vensss,  he  gives  his  pursOiBaylng:  "Ilud  rather 
It  were  in  thy  power  to  fbrglye  me,  for  thou  boat  the 
shsTpeat  notion  against  me;  thelaw,m}>honeit&Mncl, 
lyes  in  tliy  banito  now ;  here's  thy  fee ;  and,  my  good 
feUowe,  let  my  mite  be  dlspatchted  presently ;  for  'tis 
all  one  peyne,  to  dye  e  lingering  deatli,  and  to  lire  in 
the  eontlnnal  mill  of  a  lawe  suite." 

KOBK 

til m naif;  in  hie  youth,  wrote  e  poem  enUtled  "  A  Uerry 
Jest ;  how  a  Sei^eant  would  leam  to  play  the  Fiiai." 
He  sots  ont  by  inculcating  the  idea  that  It  is  iinaafe  for 
a  man  to  go  oatalde  hia  peoulltu'  vocation—  "tie  tutor 
ultra  ereputem,"  and  applies  this  to  lawyer*  and  mer- 

"  A  man  at  law 

That  never  Raw 
Tba  WBTB  to  boy  and  sail, 

WeenlDg  to  rise 

By  merohandlM, 
I  pray  God  speed  him  welL 

A  merctiant  eke. 

That  will  BO  seek, 
Ehr  all  the  means  lie  mar, 

To  Qill  In  salt 

Till  be  dispute 
Hie  money  clean  sway : 

PleadlDB  the  law 

Shall  prove  a  thrifty  man, 

Wllb  'bate  and  strife, 

Bat  by  my  life 
I  cannot  tall  yon  whan." 

The  Story  Is  long  and  dull.  In  a  word,  the  Sergeant 
disguised  tiimseLf  as  a  friar,  in  order  to  procure  access 
to  a  debtor  in  hiding,  who  fblgned  sioknees,  and  draw- 
ing out  hie  nutoe  to  enforce  >iis  pmcess,  was  attacked 
by  the  debtor  and  bis  wife  and  maid  servant  and 
^rown  down  Btalra. 

More  did  not  tolerate  lawyers  In  his  "Utopia." 
"Itiey  have  no  lawyers  among  them,"  he  says,  "  (br 
they  consider  them  as  a  sort  of  people  whoee  protte- 
don  it  Is  to  disguise  matters  aa  well  as  to  aiest  lawe; 
and,  therelbre,  the7  thinly  it  ia  mndi  bett«r  that  every 
man  should  plead  hia  own  cause  and  tmst  it  to  the 
Judge,  »»  well  bb  In  oOier  plaoee  the  cll«it  does  It  to  a 
counsellor.  By  this  means,  they  both  cut  off  many 
delays  and  find  ont  truth  more  certainly.  For  after 
the  portiM  have  laid  open  the  merits  of  Uielr  conse, 
Without  those  artiflces  which  lawyers  are  apt  to  sug- 
gest, the  Judge  examinee  Oie  whole  matter,  and  sup- 
ports the  simplioity  of  anob  well-meaning  persons 
whom  otherwise  crafty  man  would  be  apt  to  ran  down. 
And  thus  they  avoid  those  evils  wliicb  appear  very 
remarkably  among  all  those  nations  that  labor  under 
a  vast  load  of  laws." 

"  Uinow  IB  BTBEKOTH." 

The  following  epigram  was  made  at  the  expense  of 
tbnr  lawyers  who  were  in  the  habit  of  going  together 
In  one  ooooh  to  Westminster  Hall  for  a  abllllng  the 
load: 

"  Oanaldiol  enm  ftllcea  qnatnor  nno 
Qnoqne  die  repetunf  llmlna  nota  fori, 
qAanlaaodalltlumprestablloommodal  enl  non 

OontlDgertnt  sociToogltar  ire  pedes." 
Four  many  lawyers  in  ooe  oarrlage  ride 

To  seek  the  Ihresholil  of  the  court  each  day. 
Great  oomforta  In  Buch  partnershlpnrealde;  — 
Were  they  not  croolee,  each  mmi  n>ot  hia  way. 

ST,  PBTKB  V.   A  T.«,WrjEB. 

Ttue  following  lines  are  printed  on  a  sheet  of  fbols- 
t  the  bead  Is  a  out  representing  SL  Peter 
M  gatea  of  heaven  to  a  lawyer  demanding 


an  enttonoe,  but  whom  the  saint,  on  rwoguixlng  h 
profasaioii,  refuses  to  admit.  There  Is  no  dote  i 
ontbor'sname: 

"  Profeaalons  will  abuse  each  other ; 
The  priest  won't  call  the  lawyer  brother; 


And  says , 

~'  I  will  I  readily  Buppose 

"t  bitter  toes. 


Tbey  are  not  truly  bltt — , 

But  only  have  tbelr  pleasant  Joka, 
And  banter.  Jnn  like  other  folks. 
Ai  thus,  for  so  they  quia  the  Iaw, 
Once  on  a  time,  tbe  attorney.  Flaw, 
A  man,  to  tell  yon  as  tbe  bot  Is, 


Wbei 


what  prolteslon  can  we  h   . 
— nne  will  not  the  oorpa  dl^groeer 
perhnpa,  by  roguish  client. 


■e  pliant), 

to  quit  tbe  world, 

And  from  his  desk  at  length  was  hnri'd. 
Observe.  1  pray,  tbe  plain  narration: 
'Twas  in  a  not  and  lona  vacation, 
Wben  time  he  had,  bnt  no  Bsslstanee. 
Tbongb  great  ftom  courts  of  law  tbe  dtitanas. 
To  reach  the  court  of  truth  and  Justice 

iWbere,  I  confaBS,  my  only  tnut  Is), 
'bough  here  below  the  learned  pleader 
SbowB  talenu  worthy  of  a  leader. 
Yet  Ms  own  Ibmehe  must  support, 
Be  Bometlmea  witty  with  tbe  oouri. 
Or  work  tbe  passlona  of  a  Jury 
By  tender  strains,  or,  fall  of  fury, 
ftUsleod  Uiem  aU,  tbo'  twelve  aposUas, 
White  wHb  new  law  the  Judge  be  Jostles, 
And  makes  them  all  glre  up  tbelr  pow'ra 
To  speechea  of  at  leeat  three  honrs. 
But  we  have  lert  our  little  man, 
And  wander'd  from  our  pnrpoa'd  plan; 
'Tls  said  (without  lll-nacared  leaven). 


Flaw  reach'd  at  last  to  lieaven's  high  gate:. 
Qnlle  spent,  ba  rapp'd,  none  did  It  neater. 
The  gate  wu  opened  by  Bt.  Peter, 
WbD  look'd  aatonlsb'd  when  he  aaw 
All  black,  the  Uctle  man  of  law; 
But  Charity  wrs  Peter's  guide. 
For  having  oDoe  hlmBelTdenled 
Hla  Master,  be  would  not  o'erpass 


Wtthln  tte  realms  ot  peace  and  love. 
He  told  bim,  mildly,  to  remove. 
And  would  have  clos'd  the  gale  of  day. 
Hod  not  old  Flaw,  In  suppliant  way. 
Demurring 

Baa'dbuti . — _. 

BL^eter,  rather  olT  bis  guard. 
^ — .... ■--"--iiKhrt4XJh< 


'd  but  a  look,  t 


through  tbe  gate. 


8t^l_, . 

CnwUllDg  to  be  tbauBhrtoo  bard. 
Opens  tbe  gate  to  let  Dim  peep  In. 
What  did  Hie  lawyerT   Did  he  creep  In 
Or  dasb  at  once  to  take  possession  f 


Forbim  ai , 

Thongbt  It  were  best,  let  come  what  wiU, 
ToBaTnaoentry  by  hIsskllL 
80  while  8t.  Peter  stood  aside 
To  let  the  door  be  opeo'd  wide, 
He  sldmm'd  bis  bat  with  all  bis  atrength 
Within  the  gates  to  no  small  length: 
St.  Fetar  slar'd ;  the  lawyer  asked  lilm, 
'  Only  to  letcb  hla  hat,'  and  paaa'd  bIm, 
But  wben  bereach'd  tbe  Jack  he'd  thrown. 


Ob,  then  was  all  the  lawyer  aliown ; 
He  elapp'd  It  on,  and  arms  a-kembo 
(Aalf  he'd  been  tbe  gallant  fonAo), 
Cry'd  ont^'  What  think  yon  of  my  plan  t 
lllietmt,Ptter,  Vyimean.'" 


Governor  Jevell,  of  Connecticut,  has  ofBdallyaD- 
nonncedthedeathof  Hon.  Joel  Hlnman,  Chief  Justice 
of  the  Supreme  Court  of  Errors  of  that  State,  saying 
that  he  was  a  Judge  of  great  judicial  abilities  and 
acquirements,  and  commanded  Uie  highest  confldence 
of  the  bar  and  of  the  public  as  an  honest  man  and  Im- 
partial Judge,  and  that  his  soundness  of  Judgment,  his 
tnt^rity,  his  legal  learning  and  his  Judicial  experience 
were  sntdi  that  the  pnbUo  sustidn  «  grsaS  Im  in  his 
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THE  PENAI<  CODE  OF  NEW  YORK. 
In  18GT  tlis  legMatore  of  this  SUto  iq^mlstod  David 
Dadl^  Field,  Wm.  CnrtiA  Noyea  ud  Alexander  W. 
Bndfbrd  oommlMlonen  to  prepare  three  oodes— the 
Politloal  Code,  the  Civil  Code  and  the  Penal  Code. 
The  act  provided  that  the  Penal  Code  miut  define  all 
Oie  crimes  tbr  whidi  pemons  can  be  punished,  and 
'  the  punishment  for  the  same ;  and  that  neither  of  the 
oodes  shoold  embrace  anj  provistoiis  oonoeming 
actions  or  speolal  prooeedlnga,  oivil  or  arimloal,  or 
the  law  of  evldeaoe.  The  act  ftarther  directed  that, 
whenever  the  commlsrioners  should  have  prepared 
tither  Oode,  the?  ehonld  canse  it  to  be  dlatribnted 
among  jndgea  and  other  competent  persons  fbr  ex- 
amination; after  which  the  oommiasioneTB  w«re  to 
re-examine  their  work  and  oonalder  such  BnggeaUona 
as  had  been  made,  and  the;  were  then  to  oanee  the 
Code,  as  ttnalljagreednponitobe  reprinted  and  agi^n 
diatrlbatad  aix  months  before  being  presented  to  the 
laglBlatnre.  These  several  Codea,  together  with  the 
Codes  of  Civil  and  Criminal  Prooednre,  were  intended 
to  form  a  oomplete  body  of  law.  The  eommlsslonera  at 
onoe  b^an  their  work.  After  jeers  of  InveetlgsHon'*, 
research  and  oonsnitstlon  thej  prepared  a  draft,  and 
diatribnted  it  among  the  Jnc^ee  and  others,  as  provided 
by  the  act.  After  that  a  thorough  revision  was  had  and 
the  work  was  flnallj  submitted  to  the  l^tslatnie  In 
1866.  Sinoe  then  so  aotJon  has  been  taken  on  dther 
C^ode,  bat  they  sleep  In  the  hands  of  the  oommittee. 

The  Penal  Code  proper  ia  divided  into  eighteen  tltlM, 
which  are  again  snbdivided  into  chapters  and  seotionB 
— there  being  784  brief  eeo(i<»is  in  the  entire  work. 
The  nlnet«enlh  and  last  title  ts  not  properly  a  part  of 
the  Code,  as  It  treats  of  prison  discipline  in  lla  tppU- 
cation  to  onr  Htate  prisons  and  oonnty  JaUa.  The 
object  of  the  Penal  Code  ia  to  defino  every  oSteae 
which  la  the  aal^eot  of  punlahnmt,  and  to  preaorlbe 
the  punlahment  therefor;  and  Its  value  depends 
mainly  upon  tlie  completeness  with  whidi  the  com- 
mladoners  have  aooomplished  this  ohJ^ot,  and  whloh 
can  only  be  folly  determined  after  the  Code  shall  have 
been  aabmitted  to  the  test  of  actual  use. 

Inasmuch  as  a  Code  aa[rfres  to  the  dignity  of  a 
sdentiflc  produotlDn,  It  Is  of  primary  importance  that 
Its  plan  and  arrangement  should  be  philosophicaL 
In  this  respect  we  believe  the  commiasioners  have 
been  only  moderately  snooessfUl.  They  treat,  fliat,  of 
persons  who  are  punishable,  excusable  or  responaible 
for  crimes  or  misdemeanors ;  and,  seoond,  the  crimes 
and  mlademeanora  themselves  and  their  pnnlahmBnts. 
The  moat  natoral  and  philosophical  plan  would  have 
been  to  have  separated  entirely  the  punishment  from 
the  offense,  and  have  made  it  a  s^arate  oonsldaraUon, 
The  arrangement  would  then  have  been,  first,  the 
persons  pnnlshabie ;  second,  the  offense ;  third,  the 
punishment.  In  order  to  have  done  this  it  would 
have  been  necessary  to  have  establlahed  eerttin  de- 
greea  of  crimes — as,  for  instance,  fUony  of  the  first, 
second  and  tliird  d^reee,  and  misdemeanors  of  the 
first,  second  and  third  d^reee — and  to  have  classed 
all  offenses  under  one  or  other  of  these  degrees, 
prescribing  for  all  olTensea  of  a  certain  d^ree  a  cer- 
tain pnnlshmeut.  Such  a  plan  la  simple  and  logical, 
and  likely  to  lead  to  a  Juster  gradation  of  ponlshmenta 
Utan  the  one  proposed. 


It  Is  a  rather  singular  foct  that  the  Oad*  Ffnal  of 
France— the  model  on  which  nearly  all  the  penal 
codes  of  Europe  are  founded — reverses  the  natoral 
order  of  arrangtonent  by  treating  of  ponlshmenta  and 
their  oonoeqnences  before  defining  crimes  and  mi»> 
demeanors,  ^lat  Oode  Is  divided  into  four  bookn 
The  first  book  treats  of  pnnlshments  and  their  oonse- 
qnences ;  the  second,  of  persons  who  ore  punishable, 
excusable  or  responsible  for  crimes  or  misdemeanoTB ; 
the  tlilrd,  of  crimes  and  mlsdemeanota  themsdves 
and  tlielr  punishment ;  and  the  fourth,  of  police  In- 
Aactiona  and  their  punishments. 

The  following  Is  a  summary  of  the  contents  of  the 
Penal  Code  of  New  York,  as  submitted  by  the  oom- 
mlMioneia;  It  begins  with  an  introduction  of  dx 
pages,  giving  the  title,  eifect  and  obstruction  of  tlM 
Code;  defining  "crime,"  "folony"  and  "misde- 
meanor," etc  Then  follow  titln,  I, "  of  persons  liable 
to  punisliment  for  crime ;"  II,  "of  partieetoortmes;" 
in,  "of  crimes  against  religion  and  conscience ;"  IV, 
"of  treason;"  Y,  "of  crimes  against  the  elective 
franoldset"  YI,  "of  crimes  by  and  agidnst  the  execa- 
Uve  power  of  the  State;"  YII,  "of  orimessgiUnst  the 
legidatlve  power;"  Tin,  "of  crimes  gainst  publio 
Justice;"  IX,  "ofcrimeasgainstthepenon;"  X,  "of 
crimes  against  Qxe  person  and  against  pnblio  deoenc^ 
and  good  morals;"  XI, "  of  other  injuries  to  persons;" 
Xn,  "of crimesagainstthepublichealthondsafety;" 
Xin,  "  of  crimes  againat  the  pnblio  peace;"  XIT, 
"  of  crimes  against  the  revenue  and  properly  of  the 
State;"  XT,  "of  crimes  against  proper^;"  XTI, 
"of  malidous  mischief ;"  XTIT,  " of  misoellaneona 
crimes;"  jlvijj,  "general  provlsloiks ;"  XIX,  "of 
the  govemmeot  and  dlsdpUne  of  State  priaons  and 
ooonty  JaUs,  and  of  the  conduct  and  treatment  of 
prteonen  therein." 

This  arrangement,  While  on  the  whole  good,  ia  ex- 
ceedingly bongjing  in  mmxe  respects ;  for  instance, 
title  IX  treats  "  of  crimes  against  the  person,"  and 
shoold  Indnde  all  such  crimes,  bat  the  very  next  title 
treats  "  of  crimes fe^nst  the  person  and  against  publio 
decency  and  good  morals."  Under  this  latter  title  ia 
in<Qaded  rape,  abdaotion,  eto,,  which  elauty  ahonld 
have  come  under  the  provlons  title,  leaving  indecent 
exiMMure,  obecene  exhibltlona,  lotteries,  gaming,  etc., 
to  stand  In  a  title  by  themselvee  under  the  head  of 
offense  against  pnblio  decency  and  good  morals. 
Again,  the  subject  of  title  SI,  "of  other  Injuria  to 
penona,"  ia  exceedingly  awkward,  and  its  contents 
lead  one  to  believe  that  the  oonunlaaioners  have  at- 
tempted to  ntake  this  a  sort  of  omnium  ffoaemn  for 
whatever  they  did  not  know  what  else  to  do  with ;  for 
Instance,  we  here  find  "oonnterfeitlng  trade  marks," 
which  is  dearly  an  ofiense  against  property,  davified 
as  a  crime  agdnst  the  person.  So  (tf  "  keeping  dies, 
etc.,  with  Intent  lo  counterfeit  trade  mark;"  "selling 
goods  which  bear  ocmnterfejt  trademarks ;""  oolorable 
Imitation  of  trade  marks;"  "refilling  and  eellii^[ 
mineral  water  bottles ; "  "  delhoing  rn^rfcn  upon 
wrecked  property;"  "delhdng  marks  upon  logs  or 
lumber,"  and  a  number  of  similar  provisions  which 
are  contained  in  this  title,  and  wlilah  It  Is  diffloult 
to  discover  by  what  system  of  clasaifioBtion,  are  placed 
under  "  Injuries  to  persons." 

Ag^Ou,  In  title  xn,  under  "Crimai  agalnM  the 
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Dablic  heftlthond  safotj,"  w«fiiid  "bmads  pracliBed 
to affeot the  msrket  priest"  "publiatalng  tUM  stcte- 
menla in newflpapeiBi"  "<nvBs-droppinK|"  "omitting 
to  matk  lume  upon  pBckogm  of  h>7;"  etc.,  wlii<^ 
havekbaut  the  Bsme  relation  to  the  But^ect  of  the  UUe 
as  the7  do  to  "  CrimeB  sg^iut  the  elective  ft«iicl)ilsei" 
Boalao,  while  "nulioloas  Injnrlea  to  fl-e^olds,"  and 
to  standing  crops,  are  placed  under  the  sn^eot  of 
"malloloiu  miachiei;"  the  kindred  matter  of  "ma- 
Udona  Injurlee  to  roUroads,  hi^myB,  bridges  and 
lelegrapha,"  la  pladed  under  "Crimes  againit  prop- 
erty." There  area  number  of  aim  liar  inatanoeB  lathe 
vrork,  demonstrating  Its  bolt;  arrangement  and  de- 
tracting from  its  value  as  a  ocientiac  oompilaUon. 

The  oljecta  had  In  view  In  the  preparation  of  the 
work  are  thna  stated  bj  the  Commlaakiners: 

1.  To  bring  within  lh<  CDUpau  of  a  lingle  Tohun*  tba  wbal« 
bod;  ot  Itaa  law  of  erlnm  uid  pnnlrhmenu  In  tottt  nltbln  tbla 
BUta.  Thii  eitstlDg  sutnU  law  of  crime*,  thoagh  compribta- 
■iTe,  doea  not  ibrugite  nilei  of  tbe  cooinion  Uw  making  crlml- 
nal  manT  acta  which  an  antoticbad  b;  rCatate ;  nor  doet  tt,  In 
reipeet  to  ertmsi  (br  whlcb  pnulatamoat  IB  aipreaalr  pnacribad, 
■Itogsther  dlrpeoH  wllh  Ihs  mKeultj  of  nfersncs  to  the  com- 
mon law  to  datarmlna  what  an  the  eJamcnU  which  conarilnta 
the  oOtoM.  Ai  long  *•  tha  erimlnalltr  of  acta  Is  laft  to  dapand 
apon  ths  micertaln  dsflnlUona  or  confllcllDg  aothoritln  of  the 
common  law,  nncertalntr  mnat  parrado  oar  criminal  Jarlipni- 
dcnca.    The  Tilne  of  the  Penal  Coda  mnat  Dltlmalely  depend.  In 

arerj  apaclea  of  act  or  amiaalon  which  la  ihe  aolOoct  of  crimi- 
nal pDnlahmaot,  That  thl>  hat  ba«n  Ihllf  accompllabad,  I* 
acanel;  to  be  eipaeted.  Bnt  11  ahonld  he  nnderatood  that  thli 
hM  baan  the  endeavor  at  the  Commlaalonan ;  and  If  anr  act  or 
n^Iect  of  ialj,  wbleb,  npon  a  lonnd  Tiew  ot  pnhUc  poUcj 
ODght  to  receive  criminal  pnnlebment.  Is  not  made  pnnlabal>le 
bT  proTlalon*  of  the  Code,  the;  hope  the  omltaloa  mij  be  de- 
tected, and  tbe  noceeuir  proTlilon  anpplled.  In  the  cinirfe  of 
the  deliberations  of  the  Leglalatnre. 

t.  To  anppi;  deflcleaclai  and  correct  errora  In  ailating  doflnl- 
tloni  of  crime.  Tbe  atataloi?  dellnlllani  of  olltanaai,  tbnnd  In 
onr  eilatlng  law,  are  In  man;  Inatancea  Incomplete  ot  Inaecn- 
rsle,  and  In  eoDia  caiea  contradictor;  when  compared  with  each 
other,  Theee  bare  been  retleed,  and  Ihoae  which  bear  upon 
oo-relatlve  crImea  hove  been  coL'ected.  In  Uw  dealre  to  tender 
each  deOnlllon,  aa  fhr  a*  potalble,  complete  In  llaeV  and  Inde- 
pandent,  conalatant  with  all  delnltlona  or  aiiala«aiu  erimee. 
and  tecacate  In  tnclnding  erer;  grade  of  the  prohlblled  act 
which  deaerrea  pnnlehment.  and  aidndlng  ever;  act  whieb, 
tbongb  partaking  or  aoma  element  or  tba  olante,  la  not  eeen  to 
be  Innocent. 

1.  To  hannanlte  tbe  prorlrlona  or  pnnlahment.  The  ajratem 
or  pnnlahmenU  Instltaled  b;  the  Kevlaed  Statnto  waa 
full;  devlaed.  and  waa  harmonlona  and  well  proportioned,  bat 
later  leglalallon  baa  Introduced  bub;  IneqnallllH  and  dliparl- 
tlei.  In  tUe  Code  theae  hare  been,  toe  conalderable  oitont, 
corrected.  In  general,  howerer.  for  the  higher  Crimea,  tbe 
pnnlshmenia  preacrlbed  b;  the  exIiCiog  law  hare  been  retained, 
except  wbere  apeclil  reaaona  have  called  for  a  modUcatlon : 
while  In  reapect  to  leinr  Crimea,  the  limit  of  power  ot  the 
conrts  to  Impoae  dnea  for  mltdemeanore  In  general,  baa  been 
lomewhat  Incroased.  and  man;  crime*  of  inferior  grade  ha< 
been  left  to  be  pnnlebed  aa  mlHlemoanora.  [he  particular  mea 
are  of  pnnlahment  Impused  bj  Iho  eilatlog  law  boInK  omitted. 

4.  To  anpp);  prohlbltlone  of  acta  deaar? Ing  ot  pnnlahnent, 
bntnol  pnnlahableb;  tbe  preaenllaw.  The  pragreai  of  aoclet; 
creitei  new  oppoitnnltlea  and  temptation*  to  crime,  which 
qnire  (o  he  met  b;  new  prorlaloni  or  law.  The  atatntea  of 
other  Jnriadlctlona  have  been  eileafWel;  conanlted  tar  pro- 
ilakma  which  might  meet  b;  anticipation  new  derelopi 
or  crlmei  and  tbe  eObrt  haa  been  to  adapt  the  CadeaifBUjaa 
poHibla  to  the  wanta  ot  Ihe  preeent  time. 

The  oomminlonera  add,  that "  If  the  views  and  par- 


poaea  above  mentioned  had  been  followed  without 
qoallBcatttoD  and  reBtriotion  In  the  otunpilation  of  the 
Code,  the  reaulle  would  have  been  qnltA  different 
ftnm  that  which  haa  been  reached.  The  oommlaBlon- 
era  have,  however,  In  a  nnmber  of  Inalanoea,  felt  re- 
stntlned  ftom  framing  provlalona  of  the  Code  in  the 
manner  which  haa  appeared  abaolntely  beet,  by  their 
sense  of  the  dangera  and  evils  attendant  upon  hasty 
limovaUons  upon  Ihe  existing  law." 

It  la  certainly  to  be  regretted  that  the  commiarion* 
era  did  not  Ibel  at  liberty  to  follow  their  own  Judg- 
ment more  fkill;.  They  were  gentlunen  tborou^ly 
competent  to  devise  a  complete  and  harmoniooB  sys- 
tem of  penal  law,  and  it  would  have  been  a  matter  of 
gratifloation  if  they  had  done  so.  Many  of  the  laws 
upon  our  statute  botdcs,  and  which  they  have  retained, 
have  beoome  practically  obsolete,  while  others  have 
more  of  the  character  of  tbe  old  "Bine  Laws"  of 
Connecticut  than  of  the  progressive  legislation  of  tbe 
nineteenth  century.  Among  ths  provialone  of  tbe 
latter  class  may  be  mentioned  Oie  following: 

"fU.  AU  traTellngmi  the  Oratdayoftha  week  la  problbltod, 
except  anch  ae  is  parlbrmed  on  Ibol,  or  In  carT;lng  or  In  a  conTe;- 
anc*  canning  tba  United  Statea  mall,  or  inch  as  Is  dona  In  cases 
or  eharit;  or  neceaalt;,  or  In  going  to  or  returning  (Mm  some 
fttnaral.  place  or  worship,  or  religions  aaeembl;  within  thedla- 
lance of  twent; mllaa, or  In  going  (br medical  aid  or(hrmedl- 
daea  and  letanlng,  or  In  goli^  expms  b;  order  of  aone  pnbllo 
oOcar,  oilnmiaTlagone'*nimll;orhonralKAdniraltDre.whaa 
encb  ramaral  was  comaieiKod  on  some  otber  da;." 

Admitting  the  Impropriety,  troia  a  religious  point 
of  view,  of  traveling  on  the  Sabbath  day,  tbe  almost 
uniform  practice  of  mankind  demonstrates  the  folly 
of  making  it  a  penal  offense.  Wealsofktl  to  discover 
by  what  syatem  of  reasoning  the  conclnslon  la  arrived 
at  that  there  la  any  more  impropriety  In  traveling 
twenty-one  or  twenty-five  miles  to  chareh  on  the 
Sabbath  day  than  In  traveling  nineteen. 

The  whole  thing  is  a  relict  of  Puritanism,  and 
would  better  have  been  discarded.  Another  provision 
ofsBomewIiat  similar  character  Is  the  06th  section, 
ithlch.ln  effect,  makes  Uie  "  trestlng  "  of  electors,  and 
even  the  carriage  of  voters  to  the  polls,  criminal 
oflbnses.  So,  too,  tbe  IBTth  section,  which  makes  it  a 
crime  for  any  one  to  purchase  property  ttf>m  one  not 
in  poasnsaion  while  such  property  Is  the  sntijcct  of 
controversy,  Is  a  section  which  could  have  been  dis- 
pensed with  without  any  material  detriment  to  tbe 
State.  We  may,  however,  pass  these  by  ss  unim- 
portant, since  it  is  very  cert^n  they  would  remain  a 
dead  letter  if  adopted. 

But  there  are  some  matters  of  more  gravity  wherein 
tbe  Code  is  fairly  open  to  criticism.  The  prlndpal 
of  these  is  the  definition  of  murder,  which  Is  as  fol- 

"  I  Ml.  Homtdde  la  mnider  In  the  fOUowliig  caaee : 

"  1.  When  perpetrated  without  anthorit;  ot  law,  and  witb  a 

premeditated  design  to  effect  the  death  or  the  penon  killed,  or 

or  an;  other  hnmui  being. 
"  i.  When  perpetrated  b;  an  act  Imminent!;  dangerons  to  others 

and  ertnclng  a  depraved  mind,  rtgardlea*  orbumanlKb.  althOBg^ 

witbonlan;  premeditated  dealgnto  elFect  the  death  oT  an;  par- 


"  S.  When  perpetrated  withont  an;  deaign  to  efl^t  death,  bj  a 
parson  engaged  In  tbe  eommlaalon  of  an;  (blon;."  |  r> 

We  cannot  escape  the  conviction  that  this  deflnltton 
of  murder  la  fluilty.   The  first  provision  makeaboml* 
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dde  murder,  "when  parpetrUed  without  kutttori^ 
of  Jaw  and  with  a  iw«iiieditated  deBign,"  etc  Now, 
when  a  penon  killa  one  who  la  attempUng  to  oommlt 
aii7  ftlony  upon  him,  he  does  bo  without  "antliorit;^ 
(tf  law"— in  the  1^*1  seiiM  of  that  term— and  with  a 
premeditated  design  to  effect  death,  whidi  would 
bring  the  homldde  within  the  deflniUon  of  murder, 
aa  i^Tsn  by  the  oommiiwlonets,— nnd  yet  snch  a  homi- 
cide ia  dearly  justifiable.  There  fa,  of  oonrae,  no 
donbt  aa  to  the  itUetU  of  the  proviBion ;  bat  a  deOnl- 
tlon  of  murder  In  a  Penal  Code  should  be  bo  clear  aud 
aooorate  aa  to  leave  nothing  to  be  gathered  by  tmpll- 

The  dednltion  inoludea  all  oases  of  homldde  whi^ 
would  be  murder  at  oommon  law,  and  abrogatea  the 
d^reea  of  murder  a*  eatabUahod  bj  the  aots  of  1B60 


The  oommiMioneta  expUu  their  ot;]^  ^  doing 
this,  as  follows : 

"  Bj  reoent  atatntea  mnrder  was  divided  Into  two 
>d^Teea,  the  flnt  degree  only  being  punishable  with 
dealh.  The  practical  reanlt  of  Introducing  snch  a  dis- 
tinction will  be  that  jorora  influenced  bj  unwUUng- 
neas  to  uulle  Id  a  capital  conviction,  will  Blwaya  find 
tbe  priBooer  guilty  ck  the  second  degree  only.  The 
oommiestoners  are  of  opinion  that  Uie  simplicity  of 
the  deOnitlou  of  mnrder  In  the  Bevised  Statutes 
should  be  restored." 

The  oommon  law  definition  of  murder,  which  the 
aommUsloners  seek  to  reatore,  was  adopted  at  a  time 
when  laws  were  more  severe  and  arbitrary  and  lev 
equitable  and  Just  than  at  present — when  to  hang  a 
criminal  eonvlcted  of  laroeny  was  oommon,  and  to 
put  a  witness  to  the  rack  not  unusual.  The  progress 
of  dvlllmtion  has  tended  to  amelloiate  the  severl^  of 
punishments  and  to  render  laws  more  oonaonant  to 
the  spirit  of  Justice  and  equity.  The  common  convic- 
tion of  mankind  is  thai  there  are  grades  In  the  enorm- 
ity of  the  crime  of  murder.  It  la  nnlformlj  agreed 
that  be  who  admlnistera— hour  after  hour  or  day  an«r 
day— poison  to  another,  and  thereby  eSbots  deotli,  or 
that  he  who  crawls  at  dead  of  night  Into  a  dwelling 
house  and  deliberately  puts  to  death  the  sleeping  In- 
mates, is  guUty  of  a  &r  more  attrooioDB  crime  than  he 
who  on  receiving  a  sudden  and  unexpected  slap  In 
the  fwe  drawa  a  revolver  and  shoots  his  assailant 
We  say  that  it  la  the  oonvlotlon  and  common  senae  of 
mankind  that  there  is  a  wider  difference  In  the  de- 
grees of mormlty  of  these  two  homlddee ;  and,  asa  very 
natural  reaolt,  that  there  should  be  a  wider  dIBbrence 
In  the  d^reea  of  punishment  meted  ont  for  them. 
Fet  the  two  offenses  stand  sqnal  before  the  law,  and 
are  punishable  In  the  aame  manner;  and  this  the 
Codeoommlsslonenseek  loperpetnate.  ItiBbocanae 
of  the  manlfcst  Inequity  of  this  thing  that  so  many 
offenders  have  gone  nnwhipped  of  jnsUoe— that  so 
many  men,  clearly  guilty  of  a  modified  degree  of  mur- 
der, have  been  acquitted.  The  conunissioners  oMm  to 
have  done  away  with  degrees  of  murder  because 
Juries  are  apt  to  find  the  prisoner  guilty  of  the  second 
only.  It  occurs  to  us  that  In  case  of  guilt  a  convto- 
tion,  even  In  the  second  degree,  Is  preferable  to  an 
aoqnlttaL  Men  are,  and  ought  to  be,  very  loth  to 
And  a  verdict  that  Is  to  deiolve  a  man  of  Us  life,  and 
whldb  puts  it  beyond  the  range  of  homan  possibili- 


ties to  remedy  any  subsequently  discovered  errors,— 
and  a  verdict  of  murder  in  the  first  degree  Is  there- 
fore uBUally  found  only  when  the  evidence  Is  so  over- 
powering OS  to  render  It  imposrible  to  escape  such  a 
finding.  When  the  law  shidl  discriminate  between 
the  crime  of  a  Cole  who  kills  bis  wlfe'sall^ed  seduoer 
and  that  of  a  Traupmann  who  slays  a  whole  fomlly, 
then  Juries  will  And  verdicts  more  nearly  In  acoord- 
anoe  with  the  evidenoe,  and  oonvlctions  will  not  be 
the  excepUon. 

We  have  lltUe  doubt  that  it  was  the  intention  of  the 
Legislature,  In  establishing  the  second  degree  of  mur- 
der, that  the  Jury  might  oonvict  in  that  degree,  when 
they  (bund  that  the  Intent  to  effect  death  was  less  de- 
liberate and  atrodouB  than  was  requisite  to  JuBtlf^  a 
conviction  In  the  first  degree ;  but  Uie  courta  have 
defeated  this  Intention,  and  have  practically  annulled 
the  distinotion.  What  we  need  la  to  restore  and  clearly 
define  the  d^reee  of  mnrder,  olaaeing  only  those  un- 
der the  first  degree  that  are  the  result  of  del&eraie 
premeditation ;  or.  In  other  words,  a  provldon  whereby 
the  Jnty  in  all  cases  of  mnrder,  where  the  degree  of 
premedilation  or  the  droumstancai  attending  the 
homicide  do  not,  in  their  opinion,  Justi^  punishment 
of  death,  may  render  a  verdict  of  mnrder  In  a  leas  de- 
gree to  be  punished  by  imprisonment  for  life,  or  for  a 
term  of  years.  , 

The  InoonslBtenoy  of  the  oommlBsioners'  classlAca- 
tion  Is  manifest  from  the  great  ditferenoe  between  the 
punishment  prescribed  for  murder  and  that  for  the 
next  lees  offense  —  manslaughter  In  the  first  degree. 
The  one  Is  death,  and  the  other  Imprisonment  for  not 
less  than  four  years.  In  this  reepeet,  the  ooromls- 
sloneiB  have  felled  to  establish  what  they  claim— 
"  a  more  Just  gradaUon  of  crime  and  punishment  than 

The  severity  with  which  the  law  deals  with  the 
oSense  known  as  "the  crime  against  nature,"  occurs 
to  UB  to  be  a  Utue  singnlar.  The  provisionBof  law 
relating  to  it  have  been  substantially  retained  In  this 
Code.  The  crime,  though  Intrini^cally  detestable  and 
abominable,  Is  taught  with  no  evils  to  others,  and  la 
seldom,  if  ever,  committed  by  any  one  not  an  Idiot  or 
the  snttJeot  for  an  Insane  asylum.  Yet  the  offender 
may  be  imprisoned  for  the  term  of  ten  years. 
Whereas,  a  man  may  commit  a  rape  upon  a  woman, 
outrage  her  person  and  feelings,  and  bring  sorrow 
and  shame  upon  herself  and  femlly  for  life,  and  escf^ra 
with  a  punishment  of  five  years'  Imprisoment. 

We  have  only  spaoe  to  notice  one  other  matter  In 
whi<di  the  commissioners  could  possibly  have  im- 
proved our  existing  laws,  and  that  Is  In  relation  to 
seduction  under  promise  of  marriage.  The  punish- 
ment prescribed  by  them  for  that  offense  Is  imprison- 
ment in  a  State  prison  not  exceeding  five  years,  or  by 
Imprisonment  In  a  oounty  Jail  not  exceeding  one  year, 
or  by  a  fine  not  exceeding  one  thousand  dollars,  or  by 
both  such  fine  and  Imprisonment.  The  necessity  for, 
or  utility  of  a  provision  of  this  character,  is  question- 
able. It  will  hardly  be  claimed  that  a  really  virtuous 
woman  ever  needs  any  safeguard  of  this  kind,  and  it  Is 
hardly  necessary  to  enact  penal  laws  to  protect  the 
virtue  of  one  not  vlrtuoui.  The  English  have  no 
provUon  of  the  kind  In  their  penal  laws.  We  believe 
that  the  exporienca  of  moat  lawyers  and  judges,  who 
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have  wltnenod  trlsJa  for  this  offenae,  ia,  that 
U  wldom  had  to  the  law,  except  by  deaigning  women 
of  dnubtfnl  character.  We  are  aoiry  to  say  that  the 
known  Bympathy  of  Juron  Tor  "sorrowing  maidena," 
and  the  difQoutty  of  dlsproTlng  a  charge  of  the  kind, 
hava  uioally  led  to  a  oonvictlon.  If  the  law  la  to  re- 
main,  a  proyialon  should  be  added  providing  that  the 
ooDtract  of  marri^e  ahould  be  In  writing  and  under 
aeal,  and  that  anch  written  contract  ahoold  be  the  only 
evidence  of  tha  act. 

While  we  regard  the  Penal  Code  as  dafbcttve  in 
many  reapeota,  yet,  as  a  whole,  it  la  a  very  able  and 
valoable  compilation,  saperlor  In  moat  polnta  to  any 
of  those  in  nae  in  Europe.  The  penal  lawa  of  this 
State,  as  they  now  exist,  are  many  of  tbem  ernde,  ill- 
oonsldered  and  uncertain,  without  any  well  defined 
plan  or  system,  and  ore,  moreover,  scattered  through 
almost  numberleaa  alatutes,  or  involved  in  the  rules 
of  the  oommon  law.  To  bring  these  together  In  one 
volume,  stripped  of  their  imperfections,  syEtematized 
and  arranged,  is  the  object  of  the  Penal  Code,  and  "  Is 
a  coosanuuation  devoutly  to  be  wished." 


CURRENT  TOPICS. 
Conalderable  misapprehension  aeems  to  exist  in  the 
nflnds  of  many  newspaper  writers  as  to  the  recent 
decision  of  the  United  States  Supreme  Court  declaring 
valid  an  Indiana  divorce  decree.  The  oourt  anatained 
the  decree  simply  on  the  ground  that  the  defendant 
having  appeared  in  the  action  without  lalaing  the 
question  of  Jurisdiction,  the  decree  waa  oonolnaive 
upon  the  parties.  The  ordinary  question  as  to  the 
validity  of  a  divorce  granted  against  a  defendant  not 
areeideatof  the  State  not  appearing  In  the  action,  and 
having  only  conatmctiva  notice  of  the  proceeding,  did 
notarise. 


A  vary  aenalble  thing  has  recently  been  done  at 
Worceater,  Maaa.,  in  causing  the  arrest  of  a  man  for 
attempting  to  commit  suicide.  Although  we  are  not 
aware  of  any  atatute  making  It  an  o&bnse,  yet  at  oom- 
mon law  an  attempt  to  commit  suicide  Is  a  misde- 
meanor. Were  the  law  properly  carried  out  in  each 
Instance,  and  the  offender  properly  punished,  the 
imprisonment  imposed  would  serve  the  purpose  of 
giving  him  an  opportuni^  to  reflect  on  the  error 
of  his  way.  The  Penal  Code,  reported  by  the  Com- 
miselonera  of  this  Slate,  makes  the  attempt  at  suicide 
punishable  by  imprisonment  In  a  State  prison  not 
exceeding  two  years,  or  by  a  fine  not  exceeding  one 
thousand  dollars,  or  both.  Were  this  the  law  and  pro- 
perly administered,  it  would  be  very  likely  to  lead 
thoao  rash  self-slayers  to  rather  bear  tb«  Ills  they  have 
than  fly  to  others,  which  a  &ilure  in  their  nnoharita- 
ble  designs  would  be  likely  to  entaU. 


Lawyers,  as  a  mle,  give  very  little  attention  to  the 
Ic^  education  of  atudenls  studying  in  their  offlcee. 
They  have  a  sort  of  vague  and  general  impmsion 
that  these  s^d  stttdents  are  studying  law,  but  whether 
it  Is  the  law  as  laid  down  In  the  Institutes  of  Justin- 
ian or  that  oontalned  in  Kent's  Commentaries,  they 


seldom  trouble  thomselvaa  to  aaoert^n.  That  there  is 
now  and  then  a  noble  exception  to  Uiia  mle,  ia  msdeap- 
parent  by  what  we  have  learned  of  the  method  puimed 
b?  Judge  Edmonds,  of  New  York.  We  underetand 
that  he  carefully  supervises  the  studies  of  his  pnplls, 
giving  them  the  benefit  of  his  comprehensive  know- 
ledge and  great  experienoe,  and  that  at  slated  times  he 
exainlnes  them  as  to  their  studies,  and  also  require* 
them  to  read  theses  on  legal  topics.  How  much  time 
and  attention  the  learned  Judge  gives  to  his  pupUa,  Is 
manifest  from  the  fbot  that  the  admirable  "Address  to 
his  Idw  Students,"  begun  In  this  numl>er  of  tlie  Law 
JoDBMAL,  was  prepared  for  and  read  to  them.  It  Is 
very  doubtful  whether  there  Is  any  other  lawyer  In 
the  country  that  has  exhibited  a  like  zeal  and  interest 
toi  the  welfare  of  those  studying  under  him. 


We  publish  in  another  colnmn  the  remarks  of  two 
of  the  leading  lawyers  of  New  York,  made  before  the 
bar  association  of  that  dty  at  its  first  meeting.  They 
have  the  ring  of  the  true  metal,  and  indicate  very 
ttixly  what  the  profession,  not  only  of  New  York  dty 
but  of  the  whole  State,  needa  to  restore  it  to  Its  pris- 
tine glory.  We  have,  trom  the  b^lnnlng,  advocated 
organized  effort  on  the  part  of  the  bar  to  elevate  ila 
OWD  standard,  and  to  Improve  the  charaoter  of  our 
laws  and  of  the  administration  of  Justice;  and  It  Is  a 
gratification  to  know  that  the  lawyers  of  New  York 
have  taken  hold  of  the  matter  ao  thoroughly.  It  la 
only  tbroagh  oiganliationa  of  this  character  that  the 
bar  can  be  lifted  to  Uiat  eminence  fktim  which  It  has 
been  dragged  by  the  hasty  and  Iqjadicioua  l^elation 
of  the  last  qnarter  of  a  centnry,  and  ve  indulge  the 
hope  that  the  profession  in  other  cdtiee  will  adopt  like 
measures  for  sssoolation.  Ont  of  these  local  organisa- 
tions can  easUy  be  formed  a  State  assodatian,  which 
win  combine  the  moat  cultivated,  acute,  and  vigorous 
intellect  of  the  i^e,  and  will  be  sll-powerfnl  in  set- 
tling many  queations  of  supreme  importance,  both  to 
the  profession  and  the  people. 


The  Code  of  Procedure,  after  more  than  twenty 
years'  trial,  has  been  ftmnd  a  satlsfhctory  system  of 
practice.  Imperfect  as  it  Is  In  many  respeots,  it  works 
for  more  smoothly  and  produces  much  lees  delay  in 
litigation  than  any  former  ayatem.  Not  only  in  New 
York,  where  so  brief  a  time  ago  it  waa  originated,  bat 
In  nnmerona  States  and  Frovinoea  besides  it  hss 
proved  acceptable  to  the  bar  and  the  people.  And  in 
England,  a  royal  oommisston  ohosen  from  among  the 
ablest  Jurists  of  the  realm,  have,  after  an  exhanstiva 
examination  of  every  system  of  praotioe  in  use  among 
oivilised  nations,  recommended  that  of  New  York  to 
Parliament.  In  eontraat  to  onr  oondae  and  simple 
code  we  find  In  the  Fedeivl  courts,  regulating  the 
practice  therein,  a  cumbrous  and  oonflioting  mass  of 
precedent  atatute  and  rule,  technical  to  the  last  de- 
gree, poaseaslng  neither  certainty  nor  adaptability,  and 
useful  only  fbr  confining  legal  business  In  each  court 
to  thoee  who  are  fbmlllar  with  Its  regulations.  The 
laws  defining  the  practice  tu  the  inferior  oourte  were  ,  ^ 
never  designed  to  produce  nnlfbrmity,  but  to  ssslmt-  ^ 
late  each  court  in  its  methods  of  procedure  to  the 
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ooarta  of  the  State  In  which  It  might  be  located.  But 
Stete  legidBUon  has  long  ago,  in  almoet  every  in- 
Btanoe,  dafteted  Uut  object,  and  we  now  hare  ttiese 
inferior  conria  not  only  differing  among  themselves, 
bnt  ttova  the  tiibonals  of  their  respective  Statea  In  the 
UKfde  or  adminiHteiing  Justice,  ^ere  is  no  reason 
why  one  system  of  ptaetlce  should  not  prevail  in 
every  Judicial  tribanal  in  the  land.  One  form  of 
orl^nal  procesB  might  be  used  everywhere,  from  the 
Supreme  Court  of  the  United  States  U>  a  conrt  of  a. 
Justice  of  the  peace.  One  form  of  declaration  wonld 
answer  whether  the  snttJect  in  litigation  was  a  Jack- 
knife,  a  brm,  a  veas^,  or  a  franchloe.  We  cannot 
tinker  np  iho  common  law  practioe  with  succeBB. 
England  has  experimented  in  that  direction  and  pro- 
oouDoes  It  a  ftilore.  Cannot  our  Congrasa,  even  as 
Parliament  has  done,  provide  for  a  commlsdon  (o 
examine  (he  matter  and  see  if  it  1b  notpoorible  to 
render  more  simple  and  unifbrm  the  practice  in  the 
Federal  oonrtB. 


A  writer  In  the  February  number  of  Arfnotn'a 
Mofftumt,  In  a  well  considered  article  upon  trial  by 
Jury,  adopts  views  similar  to  thope  heretofore  ex- 
pressed by  ns  as  to  Its  advantages  In  dvll  actions.  In 
cases  both  criminal  and  oivil,  where  the  State  is  a 
party,  a  Jnry  may  be  neoessary  for  the  protection  of 
the  dtizen.  Here  the  contest  is  between  weakness 
and  poverty  on  the  one  aide,  and  unlimited  power  and 
wealth  on  the  other ;  and  the  tribunal  in  which  the 
trial  must  be  had  is  the  agent  and  instmment  of  the 
'  stronger  party.  It  Is  well  that  a  body  In  synipathy 
with  the  dUieu,  and  independent  of  the  influenoea  of 
power,  should  pass  upon  Uie  rights  of  the  parties. 
Juries  seldom  do  injustice  to  the  citleen,  and  when 
they  erroneously  decide  in  bis  liivor,  but  little  harm 
Is  done.  Bnt  In  the  trial  of  private  causes,  no  such 
necessity  exists.  The  courts  are  unbiased  as  to  the 
parties.  Between  dtlzen  and  dtdzen  they  are  impar- 
tial, and  no  Jury  la  needed  to  shield  the  Individual 
agaiuat  the  Influences  of  overwhelming  power.  So 
well  eatisfled  are  the  profession  of  this,  that  they  do 
not  hesitate  to  waive  a  Jury  trial  In  the  great  m^Joritj 
of  cases  and  proceed  before  the  conrt  or  a  referee. 
But  in  certain  classes  of  actions  a  Jury  is  always  in- 
sisted upon  by  the  plaintiff;  not,  bowever,  because  it 
is  expected  to  give  a  more  fidr  and  just  decision  than 
theoourt;  no,  bnt  in  thehcpe  that  thronghsympatby 
or  mvy  the  rights  of  the  defendant  may  be  forgotten. 
The  railroad  case  mentioned  In  JNttnam,  in  which 
eight  erroneons  verdicts  bad  been  rendered,  is  but  an 
Ulustratlon  of  what  is  done  by  Jnries  In  almost  every 
suit  for  damages  by  breach  of  promise  to  marry,  hy 
•eduction,  or  by  railway  aoddent. 

In  the  decision  of  oontrovenles  between  Individuals 
each  party  should  obtain  his  Just  due ;  nothing  more, 
nothing  leea.  The  courts  should  sit  as  the  adminis- 
trators of  Justice,  not  as  the  almoners  of  charity,  or 
the  instruments  of  private  revenge.  The  mined  girl 
and  her  seducer,  the  slighted  maiden  and  her  fidthlees 
lover,  the  bereaved  widow  and  the  onrporation  with- 
out soul,  should  stand  equal  befbre  the  tribunals  of 
the  law.  While  the  jnry  rero^ns  this  cannot 
Passion  and  prqjndlce  wlU  have  control,  and  the  appeal 
of  sympathy  be  more  powerhil  than  thevoice  of  reason. 


Let  ns  retain  the  Jury  to  protect  the  liberty  and  pro- 
perty of  the  dllsen.  In  doing  that,  It  fulOlls  its  mis- 
sion. But  we  should  not  encourage  it  as  an  Instru- 
ment of  robbery  and  oppression,  no  matter  how  wor- 
thy the  end  we  hope  to  attain.  Iiet  our  courts  seek  to 
do  Justice  between  the  people.  They  may,  if  need  be, 
temper  that  justice  with  mercy ;  but  they  may  never, 
ne  of  charity.  Inflict  a  irrot^  evea  upon  the 
lUain. 


OBITER  DICTA. 
PresoTlptlonlnagiMMfalc.    "Throw  physio  to  the  does  t" 


agalmt  ■  common  carrier,  spoke  of  the  "  act  of  the  afore- 
said Qod." 

The  laws  of  the  old  Plymouth  (Mass.)  Colony  deolared 
that  no  person  licensed  to  keep  a  pnbUo  hoase  of  enter- 
talmnent  t/mutd  be  wCMoul  geoti  betr. 

We  remember  bemg  In  oonrt  wliea  a  ooniisal  Insisted 
on  propounding  a  very  loOK  leading  qDesUou.  nie  other 
side  objected  that  It  was  putting  words  Into  the  month  of 
the  witness,  when  a  member  of  the  bar  standing  by  re- 
marked :  "  If  that  Is  so,  bis  wttness  must  have  a  remark- 
ably large  month  t" 

Jerry  T.  is  one  of  those  energetic,  Impulsive,  steam, 
engine  sort  of  men  who  have  perfect  eonfldenoe  In  their 
own  abilities,  and  who  are  positive  they  are  alwari  right. 
Ask  JerT7  what  the  law  Is  on  a  mooted  point :  "  It  ta  ■•> 
and  EO;  Iiave  read  It  all  up;  nodonbtof  It;  can't  be  other- 
wise." Somebodyoncebuppll^satd  thatJenymosthave 
been  the  "  certain  lawyer  "  mentioned  in  Boilptore. 

Not  long  ego,  a  person  was  Indlded  In  one  of  the  DnHed 
Blates  District  Courts  for  havlDg  In  his  [ 

tertelt  United  States  bond,  with  Intent 


fraud  olently,  t 


defense  hap- 
pened to  be  the  poaseasor  of  an  excellent  pair  of  Innga, 
and  kept  them  pretty  well  ap  la  their  work  In  his  addresa 
to  the  Jnry.  The  diatrlat  attorney,  as  he  rose  to  reply. 
held  up  between  his  thumb  and  foreflnger  the  alleged 
oount«rlblt  liutranient,  and  said,  In  that  qtllet  tone, 
whloh  is  one  of  his  chief  ctiarms  ss  an  orMoT : 

rail  the  seal  tnaa  off  this  bond, 
thy  lunga  to  speak  so  loud." 

We  heard  a  Jnry  advocate,  the  otAer  day,  whose  gro- 
tesque manner  of  preeenllng  his  case  Is,  we  think,  addom 
equaled,  nie  following  are  some  of  the  topics  touched 
nponlnaspeeobof  an  hour— action  of  trover:  "Savages... 
dvHIzotloD ...  acting ._  theaters  ~  Hmerva...  hoop  skirts— 
Coliseum  at  Borne...  chickens  ...  Blaokstone ...Catholics... 
Iron  foundry .„  E^,..  Ibi  meat-,  eets...  philanthropy...  flg 
leaves  ...  Cayenne ...  saw-dust ...  oast-lron  bnll-dogs ...  New 
Bampshlre-.Hay  Flo  war., .New  York  ...Newton  ..J'Toteat- 
an  la. ..  Injnnctions...  Judge  Cardoso  ...Edinburgh  Review— 
St.  Panrs  conversion...  ward  rooms... Miles  Staudloh... 
woman  taken  In  Sdullery...  Daniel  WebEter...ceutrlpetat 
force., -Whig  party  ..Judge  R...Arlsb)Ue...Blble...mDSCle... 
OJll>e«sywlgwani...art..,plctures...NewEngtandPrlmer._ 
Ireland  ...England ...  gentlemen...  shoddy...  Oreece...Judga 
Bal00m...Jlm  Flak...Plab)~.  frescoes. ..CoDatltutlon... Mar- 
shall...Jupiter...  early  lite  of  oppoalte  ooansel...aoansel's 
own  boyhood...  bables...8apreme  Conrt...  Itching  palms.- 
Oreek  Slave... Venus  ds  Medlol... Leonardo  de  VInal...Hea- 
borncs... Italy...  baptism  Immersion...  spilnlOIng...  birth... 
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...  Afrhm...  Radteallmi . .  Coni 


T...St.P«il'B 

Sisve-.  the  dear  people...D«mastiienca-.  oonpou-.  liquor 
law ...  Hale .-  Lord  Bacon..  CbeaMrfleld—  elephutUaaU» 
garten ...  blue  BtoeUnga...  velocipedes  .-relbnBB,..  balloU 
box ...  LkUil ...  Qreek ...  Mrenge  _.  the  eauae  of  action  In 


I.EQAI.  NEWS. 


Intends  Immediate  rerignatloo. 

Three  women  have  I^telr  been  appointed  Jtiatloes 
of  the  peace  in  Wyoming  Territory, 

Illinois  Jadses  hare  decided  that  bets  oan  be  ool- 
I«ated  of  aUk^ioldera  by  winning  partieB, 

lent  men 

n  tbe  aoth  alt. 
Oen.  Breckenrldge,  of  Confederate  notoriety,  bM 
been  aj^ointed  attorney  of  the  Cincinnati  Southern 

Tbe  Viivinla  L^jelatnce  Iivra  adopted  a  reaolntion, 
Tacatiag  the  ieat  In  tbe  Court  of  Appeals  now  held  by 
Major  Burnbam  of  tbe  army. 

Tbe  United  States  Snpreme  Conrt  baa  decided  tbat 
Oongro—  boa  no  eomtltatlonal  power  to  establlah 
police  regulations  witUn  tbe  Stales. 

Oat  of  H4  oaaea  brongfat  belbre  tbe  Superior  Oonrt 
of  Ualna,  in  alx  terms,  only  9S  went  to  a  Jiiiy 


only  9S went toafnry;  tb 
Uh  deotoioD  of  a  Judge  li 


Daring  a  trial  In  the  Bota  oonnty  (Obio)  eonrt 
recently,  a  witness  saddonty  became  insane  whilst 
undergoing  oross-examinatlon,  caostng  a  general 
stampede  of  all  In  the  oonrt. 


has  been  ibr  Afty  yeais  .  .. 

oonnty  bar,  is  to  deliver  an  addreaa  before  the  bar  at 
tbe  oommenoement  of  the  April  term,  det^ling  his 
reminlBoenoes. 

Ex-Co: 

profbaaoi      ,  .    _ 

nniTenity,  at  Washington,  and  It  is  saJd  that  John 
M.  I^n^ton  will  also  tender  hla  resignation  in  tbe 
eonne  of  a  f^  days. 

In  a  salt  tbr  divorce  recently  tried  befbre  Jndge 
Fatchen^  of  Detroit,  it  was  decided  that  a  bna  BbonJd 
be  eqnaily  divided  between  tbe  severed  ooaple,  on 
the  ground  that  the  woman,  l^  her  hard  work,  bad 
done  as  moob  as  tbe  man  to  aeqnlre  the  proper^. 

The  Hon.  William  WllUs,  LL.  D.,  a  prominent  law- 
yer and  historical  writer  of  Portland,  Maine,  died  In 
that  city  on  Thursday,  tbe  24th  instant.  He  was  a 
partner  of  tbe  late  Senator  FeBsenden  during  twenty 
years,  and  waa  tbe  author  of  a  hlalory  of  Portland,  a 
Talnable  biographioal  treatise  on  the  Jodms  and  ooarls 
of  Haioe,  and  other  elaborate  papers.  He  served  In 
the  State  L«tlsUtare,  and  was  at  one  time  Mayor  of 
Portland.  Bom  at  UaverbUl,  Mass.,  in  17H,  he  was 
Rradaat«d  at  Harvard  University  in  IBIS,  and  entered 
the  iagil  ivofesslon.  In  leSfi  he  formed  a  partnership 
with  Mr.  Feesenden,  which  continued  onUl  ISSS. 


OUR  STATE  LIBRARY. 
Hu  State  reports,  since  the  rebellion,  are  of  great  tm- 
portaooe  and  valns  to  tlie  prolbsalon,  pertlonlarly  at  tbla 
time  wben  oar  courts  ore  at>oat  being  reorganised,  and 
yet  none  of  them  are  ap  to  the  lateit  Tolomea.  Inqotrics 
are  made  Ibr  them  almost  dall;.  and  the  reply  by  the 
librarian  invariably  li,  tbe  leglslatnTe  does  not  glre  us 
ftiads  gnfltoleat  to  pDrcbase  the  latest  works.  It  seems  to 
«■  If  there  is  any  thing  which  ihoDld  t>e  attended  to  It  Is 
the  poTohase  of  law  books,  many  of  which  live  years  from 
now  ean  hardly  be  obtained  Ibr  loTe  or  money,  and,  if  at 
all,  at  grektly  enbanoed  prices.  8noh  Mouomy  la  of  the 
poonat.  Let  the  appropriations  fOr  the  pnrpcoe  be  solll- 
tfenlly  ample  to  keep  the  library -tnlly  ap  to  the  ttmea. 


OBITUARY. 

The  Hon.  Joel  HlDman,  (^sf  Jnatice  of  ths  Snpren*  Conrt 
of  Xnon  of  the  Btiti  of  ConDMtlcnt,  died  at  hla  reolamce,  In 
Chcfhlre,  onHonday.  Ifa>  Hit  nit.,  aged  SB  yean.  At  amMttiig 
of  tbe  Hartftird  Bar,  held  on  tbe  day  Ibllowtng  hla  death,  the 
Hon.  John  Hooker,  Sopieme  Cknrt  Reportac,  apohe  of  the  lata 
Chief  Jeatics  aobetanlially  as  IbDowa : 


Mr. 


uallai 


ptealdlnc  ]■ 


i  hia 


Elcperlor  VOBrt,ai 
Che  BBpreme  Court,  and  be  baa  had  In  a  TSiy  high  derrei  oar 
confldeuce  ai  an  able  sad  Bpr^t  Jsdge.  I  f»et  myaiSr  that  I 
hare  aDstsloed  a  peceoaa)  loia  u  Ue  death.  Aa  reporter  of  Uw 
conrt  for  llie  laat  toelre  yean,  I  have  been  iirobab|y  more 
nunUlai  with  him  Uiaa  meet  membere  ot  as  bar.  While  ha 
waa  not  a  man  with  whom  I  ahonld  haie  nalnrally  formed  *a 
Intlmale  fVlendablp,  for  we  dleafreed  ahODt  almoet  erery  tbiog 
bat  law;  yet  bnn^t  by  my  oDclal  datlee  eo  nnch  Into  hS 
■ocloly,  1  came  to  reepect  end  eatsam  and  lore  bim.and  we  have 
been  for  aererel  yean  yery  warm  frienda.   We  talked  ap  rery  Ite- 

Snentlr,  and  TBry  good-nataredly,  almoat  every  (Ude  that  wa 
IfTerea  abont,  tiam  polltlca  to  CDngrecatlonallem  and  Eplaco- 
paey.  Aa  a  ludge.  be  waa  rmarkule  for  bla  vl|n>rona  eommnn 
Mtiiia.  I  have  never  known  a  man  who  had  more.  A  bench, 
of  several  Jadgea.  n  laonra,  containa  men  of  TarloDa 
inatltDtlana,  and  anch  a  man  aa  be,  foima  an  Indle- 
peneame  member  or  anch  a  coDit.  At  the  end  ot  a  long  con* 
■nltattOD  among  the  Jndget,  he  wonld  come  In  with  a  vigorcine, 
incielve  and  declalve  common  eenae.  that  eerred  to  actUe  the 
qneatloD.  Be  bed  s  large  knowledge  of  lew  (Ibr,  aa  he  told 
ae,  be  had  never  fo^ot  what  B>aad  law  be  bad  oma  read),  and 
was  alwaye  able  to  refor  readily  to  the  principle  that  waa  to 
govern  a  case,  and  yet  hla  opinion  seemed  to  be  rather  the  ex' 
pretalcoi  of  conuuio  sense  than  of  law.  He  had  no  tDsdneas  Ibr 
legal  caanlatry.  and  a  not  very  nicely  dlacrlminatbe  mind.  His 
bonealy  aeemed  to  be  latber  eenstltntlonal  with  hfan.  than  ta 
eome  from  odi  very  nice  coorclenllaiisuese.  Be  seemed  lo  go 
right,  becanaelie  conld  not  help  It.  After  bearing  a  eomplkaled 
eaee,  II  seemed  es  If  be  had  only  to  Aoke  bis  head,  and  let  hla 
biain  aeule  lo  a  level,  and  tbe  case  was  decided,  and  decided 
right.  He  never  seemed  to  have  any  Hiitety  as  to  bow  he  wonld 
eome  ost,  ss  he  reit  sore  he  wonld  come  oat  aboM  right,  and  be 
never  worried  hlmaelf  very  mnch  aftennrd  from  the  fear  that 
be  mlgbt  have  gone  wieiig.  His  very  ft«edom  from  anxiety 
waa  a  goaiantee  agalnat  any  perUrbMloa  ofhls  mind  oi  enor 
of  hie  Jndgmeot. 

He  was  taken  111  at  Hew  Haven  while  Oe  Bapreme  Ooort  wae 
in  session  there  two  weeks  ago  to-nlgbt,  and  the  neit  morning 
was  advised  by  a  phnlelan  whom  be  called  in,  to  go  boms,  as 
he  m^ht  be  111  for  a  lew  days,  thoogh  no  one  xappoSad  the  mat- 
ter to  be  serions.  Be  waa  lo  take  tbe  eleven  o'clock  train,  and 
I  left  bim  at  tbe  hotel  and  went  Into  tbe  eonrt  mom  at  nine.  A 
little  before  eleven  I  want  to  the  hotel  to  help  him  off  and  bi  go 
wiih  talm.  ir  h«  desired,  lo  the  railroad  aUlloD.  1  hod  some 
ss  r  «■<  helping  bim  pack  hia  caipet- 


bac.bnt  as  hia  thought  there  was  no  need  ot  my  going  L 
staMon  with  him.  I  took  leave  oT  him  Ihere.  The  laat  Ibing, 
I  was  golat.  I  aatd  to  him.  "  Well,  Jndge.  I  hope  Ihia  Ufti 
won't  amonnl  to  mncb.  bnt  I  have  slwsya  feared  Ihitiomeshi 
Itlneei  wonld  carry  yon  off.    There  moat  be  a  laat  ilrae,  and  ti 

CsraUv  comes  when  we  don't  einecl ' 
tyon -•-• ■■    ■""."—.< 


nYZ 


."said  he,  "Ur.  Hi 


—  . Jicbanged  oetween  ss.   1  snppoiwd  that  be  waa 

getting  better,  and  was  taken  entirely  by  anrarlse  on  hearing  of 
bis  death  laet  evening.  1  am  nre  the  beadk  has  lost  aa  abls 
lodge.   I  know  that  tbava  loat  a  good  friend. 


BOOK  NOTICES. 


Alport  qf  Oust  orniad  (B 

qriheStaZei^  rermotU.-  ByWbeelock  Q.  Veacey.    \  ... 
a.  NewSeriea.Tol.TI.   Hontpelter :  J.  A  J.  H.  Poland. 

The  protMsioQ  of  Vermont  are  brtnnate  In  having  a 
reporter  who  anderstands  hla  bnslness  so  well  as  does 
Ur.  Veaaey.  The  volnme  before  ns  may  be  oonsldered  as 
a  very  bJr  model  of  what  a  report  sboald  b&  Tbe  bead 
notes  are  aooarate ;  tbe  atatonents  of  Ibot  and  the  ail- 
ments of  oonnael  are  oonolee,  though  soaclently  fall  to 
present  not  only  the  qacalioD  bofbre  the  court  fbr  declalon, 
bat  themsJiner  in  which  thatqnestlon  arose.  Tbe  index 
is  nnasnally  good,  with  cross  rolbrences  In  abnndance. 
TbeonlytblDg  lacking  In  It  la  a  table  of  oaaes  overniled, 
mMtlfled  or  explained. 

While  this  report  oontalna  a  large  namber  of  oassa  ot 
considerable  Impoitanoe,  It  also  oontalns  several  that 
ought  never  to  have  been  reported.  Bat  this  la  no  fitnlt 
of  tbe  Reporter,  as  we  nnderstand  that  he  Is  required  to 
report  aa  opinions  rendered  by  the  Bnprmne  Oonrt.   We 
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hiqra  to  be  kUe  to  give  ta  tlie  next  Domber  of  the  liAW 
JopxMAt.  a  dlsMt  ot  tbe  mcM  ImportMit  deotalon*  oon- 
t«lDed  In  tbe  toIodm. 

JTOD  rorl;  JVaoMw  ilgnrft  .■  Bj  TTatban  Howwil,  Jr.  VoL 
S8;No.t.    Altwor:  WUliamOODldASoa. 

Tbe  moat  ImportMit  OMM  eontolned  lu  tbla  montblr 
Dumber  of  Boward'a  ReixntaajetboseoTJiamMV  v.  Srit 
BaOiBv  Cb.,  and  A»t>(c  T.  Albany  and  BatjueKanma  Roll- 
rood  O).  Tbe  opinion  In  Uie  Srat  was  dellTsred  by  Mr. 
Jutioe  BaIiOou  at  Special  Term,  and  eon  tains  a  very  care- 
fal  revlev  of  the  practice  tn  granting  lojnnctlon  orders 
and  appcdntlng  reoelvsre.  The  Jndge  Inctdenloll;  ni^Ba 
the  pasnge  of  a  law  pnventlng  the  granting  of  Injanc- 
tlona  against  oorporatloDS  and  their  directors  wlthont 
prerlons  noUoe.  The  oplnton  In  Use  second  of  these  cases 
i  by  Mr.  Jostloe  E.  DABVnr  Bidth,  and  Is 
lets  elicited  at  the  trial  before  him 
of  the  gneeUon  of  the  validity  of  the  election  of  dlrootors 
of  the  Albany  and  Snaquehanna  BaOroad  company. 
There  Is  one  other  ease— that  of  mAcntT.  fibOand,  etc  — 
of  considerable  Importanee,  In  which  the  qneatlon  aroee 
as  to  the  doty  ot  an  eiprem  company  to  deliver  a  pack- 
age carried  by  them  to  the  consignee  at  his  reoldence. 
Tbe  Qenaral  Term  of  (he  fanrtb  dtatrlct  Itetd  —  Mr. 
Justice  BoeuCM-Un  delivering  the  opinion  — that  mch 
oompaoy  were  bocuad  to  use  doe  dUlgenoe  in  aaoertainlng 
the  reaidenos  of  the  oonslgnee,  and  to  deliver  the  package 
to  him  personally  at  his  rostdenoe  or  daewhere. 

TUlH  la  Btat  MatiliUli*  Bb^  <^  ITta  Tor*:  A.  Digested 
Compendt  nm  of  Law,  etc,  Ibr  tbe  use  of  Conveyancers 
andStndentaatLaw,  ByJ.W.Oerard,Jr.  NewYork: 
Baker,  Voochls  *  Oo.  uat. 

This  woik,  aa  the  prelhoe  declares,  "la  Intended  to 
(^mrale  as  a  procModl  manual  to  fMillltBte  the  labors  of  tbe 
profteslon  In  theezamlnatlonof  tltleaibybavlngallnkat- 
ters  oonneoted  therewith  concentrated  in  one  volnme, 
and  by  affbrding  a  ready  means  for  the  Instruotlon  of 
stodents,  clerks  and  other  asslstanla  of  conveyanoers." 

A  mannaJ,  as  we  nnderstand  It,  Is  a  liand-book,  con- 
taining only  tbe  ftMla  necessary  or  convenient  to  be  nn- 
derstood  In  the  department  for  which  It  Isoaed.  Then 
should  be  stated  In  a  clear  bnt  brief  style  and  anlncnm- 
bered  by  the  reasoning  from  which  they  are  deduced. 
They  Bhonld  be  so  arranged  ss  to  be  eertaluly  and  readUj' 
accessible  to  any  one  at  nil  acquainted  with  their  subject. 
In  a  law  manual,  of  conree,  anthorltles  shaold  be  given 
for  every  statement.  Hr.  Oerard  has  In  this  volume  col- 
lected together,  from  statute  and  report,  a  vast  amount  of 
matter  conoemlng  real  estate.  Bo  Ikr  as  we  have  dls- 
covered.  his  statements  of  principles  are  eorreet,  and  dis- 
play not  only  Industry  but  erudition  and  ability.  Bnt 
for  erery-day  use  In  a  lawyer's  or  oonveyanoer's  oOlce, 
we  cannot  see  that  tills  treatise  la  either  more  convenient 
or  better  than  other  Works  prevlooslT  in  existence.  It 
contains  too  mach  tor  a  manual;  too  UtUe  for  a  treatise 
on  the  law  of  real  property.  Its  references  to  tbe  Revised 
Statutes  are  whoUy  to  the  5th  edition,  which,  bealdea  be- 
ing out  of  date,  is  no  more  the  Bevlaed  Statntes  than  are 
the  aeaslon  laws  of  the  last  legislature.  It  often  goes 
t>eyond  the  reqnirements  of  its  subject,  as  on  pages  Ut 
and  IGI  concerning  contracts  (Or  tbe  sale  and  purchase  of 
land.  It  has  other  defocta  sach  at  the  omission  of  relbr- 
ence  to  local  laws ;  as  tbe  mechanics'  Hen  law  of  Bensee- 
laer  county,  passed  In  IMS.  and  to  the  TTnlted  States  laws 
ooDcemIng  the  Hen  of  ofllctal  bonds.  The  Index  to  the 
work  Is  ImperfMtt,  and  not  foil  enough  to  l»  of  value. 

As  a  work  for  the  use  of  the  stndent  It  is  exeelled  both 
by  Kent  and  Waatabum,  In  Ibct  a  mannal  book  tbat  Is 
fbr  ose  in  the  daily  dntles  of  tbe  ofllce  presupposes  an 
•cqnalntance  with  tbe  prlnelplea  of  Its  snbjeot  matter  tbat 
can  only  be  gained  from  other  sonroea. 

The  publishers  have  spared  no  pains  In  the  make  tip 
this  book.    In  paper,  printing  and  binding  Ita  eqnal 


TBBMB  OP  StTRtEHB  OODBT  FOB  MAKCH. 

1st  Konday,  Special  Term  (Motions).  New  York. Barnard. 
1st  Bfonday,  Clrenlt  (Part  1),  New  York,  CardoHi. 
1st  Uonday,  Clrenlt  (Part  2),  New  York,  Brady, 
Ist   Monday,    Special    Term    (Chambers),   New   York, 
Ingrabam. 
Ut  Monday.  Bueelal  Term  (Uotlons),  Kings,  Tappen. 
Ist  Monday,  (circuit  and  Oyer  and  Terminer,  ElOfS, 

Ist  Monday,  (teneral  Term,  Altiany^ 

1st  Uonday,  Circuit  and  Oyer  and  Terminer,  Jeflbrson. 

iBt  Monday,  Qeneral  Term,  Rochester. 

1st  Monday,   Ctrcalt  and  Oyer  and   Terminer,   Brie, 

d  Terminer,  Dntchess, 


2d  Monday,  Circuit  and  Oyer  and  Terminer,  Qenesee, 
2d  Tuesday,  Circalt  and  Oyer  and  Terminer,  Ckldwell, 
mlal Tent^Tloga,  Parker, 


B^  Monday,  Clrenlt  and  Oyer  and  Terminer,  Soheneo- 
tady.  Boeekrans, 
Sd  Tuesday,  Special  Term,  Jeflbrscm,  UQlBa. 
*tb  Monday,  Special  Term,  Wlilte  Plains.  Tappen. 
4Ui  Monday,  Circuit  and  Oyer  and  Terminer,  Yato,  J. 

Itb  Monday,  Clronlt  and  Oyer  and  Tennlner,  Bi 

«h  Tuesday,  Special  Term,  Erie,  TalcotL 

I.ast  Monday,  Special  Term,  Monroe,  Dwtgbt. 

Last  Monday,  Circuit  and  Oyer  and  Termlnar,  Tonapfclna, 

I.ast  Tuesday,  Speolal  Term,  Albany.  Hllledr. 
Last  Tnssiisy,  apaetal  Term,  Oortland,  Hurray, 


OOUBT  OF  APPEAM  ABSTRACT. 

fame*  J>.  Agand  and  anaOer,  Sn,  ete.,  v.  John  P.  JBaO, 

J'attn  Bonier  and  Abram  JQnri. 

This  was  an  action  on  a  Joint  and  several  promlwory 
note  signed  by  all  tbe  defandauta.  It  was  provsd  upon 
the  trial  that  the  defendants.  Banker  and  Myers,  were 
Boretlea  for  Ball  upon  the  note  in  question,  and  they  relied 
for  their  defense  npon  an  nsnrlons  agreement  made  b»- 
tween  Ball  and  tbe  plalntUT's  testator  Ibr  an  extension 
of  the  time  of  payment  of  tbe  note,  BttO,  that  the  mle 
Is  well  settled  tbat  a  snbseqnent  agreement  to  pay  usuri- 
ous Interest  Ibr  the  forbearance  of  an  existing  seenrity 
will  not  Invalidate  snch  security,  notwithstanding  snch 
■greement  to  extend  Is  void.  It  appearing,  npon  the  fac* 
of  tbe  note,  that  the  defendants  were  all  principals.  It 
devolved  upon  Myers  and  Banker,  In  order  to  make  their 
delense  available,  to  show  Uiat  tbe  plstntUfs  testator 
knew  at  the  time  he  made  the  agreement  for  an  extension 
that  they  were  snreUes.  Themlewlthnsts  thatanscfree- 
mont  to  extend  tbe  time  of  payment,  made  between  the 
creditor  and  tbe  principal  debtor,  cannot  operate  as  a 
discbarge  ot  the  sureties,  unless  the  creditor,  at  Uie  time 
ottbe  agreement,  knew  that  the  relation  ot  principal  and 
snrety  existed  between  tbe  debtors. 

Upon  the  trial  the  detendania  offered  to  prove  by  the 
detMidant  Ball  that  plaintiff's  testator  had  knowledge  of 
the  feet  that  defendants.  Banker  and  Myers,  signed  the 
note  as  antetles,  and  put  thelbllowlng  Interrogatory  to 
the  witness .'  "  Do  yon  know  whether  the  testator  bad 
knowledge  of  the  feet  that  defendants,  Banker  and  Myers, 
signed  the  note  ss  yonr  enretlesT"  Beld,  that  the  offer 
was  properly  rejected  nnder  section  SW  ot  the  (Tode;  tbat 
to  make  an  exception  on  account  ot  tbe  rejection  of  evi- 
dence available,  the  party  shonld  make  tils  oifer  In  such 
plain  terms  as  leaves  no  doubt  what  was  Intended ;  that 
If  tbeolfer  Is  open  to  two  constraotlons  heeannot,  tn  a 
eonrt  of  review.  Insist  npon  tbat  constmctlon  most  tKvor- 
able  to  him  unless  it  appear  that  it  was  so  understood  by 
the  oourt  which  r^ecled  the  evidence. 


THB  ALBAUT  LAW  JOUBNAL. 


Bpeelftl  Term,  nrlUoc  ont  portlonB  of  the  complaint  aa 
Irrelevuiti  ffetit,  thktattbe  tlmemcli  orderiras  not  ap- 
pealable, ajid  that  the  smendmeiit  of  section  eleven,  snb- 
dlvlsloa  two  of  tlie  Cod<^  made  In  18e>,  waa  only  applicable 
to  appeals  ttom  oiders  tbereallAr  made. 

AlamiaerA'nderKin.Aaim:,^c..j.  WUBim  it.  ParJa. 
TblB  wai  an  action  for  tbe  wroDgfnl  oonTenlon  of  cer- 
taia  bouda.  It  appeared  tliat  tbe  bondi  bad  been  ilolen 
framplalntllF'BlDtaetatei  tbattliedefeDdanl  bad  received 
tbem  In  good  faith,  and  In  the  asnal  course  of  bnxlneaaa* 
a  broker,  and  made  advances  on  them  to  itearlr  their  foil 
valoe  In  the  nBoalaoniBe  ofboalnesa,  wltboot  any  notice 
of  defect  In  the  Utle.  Htld,  that  ancb  bondi  were  Defiotl- 
able  Instnimenls,  transferable  by  dellTery.  and  that  all 
the  mles  of  taw  applicable  yo  negotiable  paper  apply  to 
tbem  \  that  one  who  takee  them  belOre  maturity  In  good 
fUtb,  and  tor  avalDableoonBideratlon,bo1d*  by  title  valid 
as  against  all  the  world :  that  the  defendant  bad  become 
a  bonajlils  parobaser  of  the  bonds  to  tbe  extent  of  his  ad- 
vances upon  them,  and  that  plalntllT could  not  maintain 
his  action  wItboQt  flnt  tendering  tbe  amount  of  the 
advances  and  making  a  demand  for  tbem;  and  that  the 
defendant,  having  a  valid  lien  on  the  bonds  to  tbe  extent 
of  Ills  title,  hadarlght  to  sell  tbem  to  relmboiBe  himself; 
also,  that  a  broker  wbo  receives  and  sells  negotiable 
paper.  In  good  faith.  Is  entitled  to  the  same  protection  as 
tbe  party  to  wbom  be  sells;  that  tbe  mie  applicable  on 
the  sale  of  ordinary  obattels  does  not  ^^ly  to  negotiable 
Instmments,  and  that  therein  Uils  coae  la  clearly  dlstln- 
gnlshable  from  that  ot  Spraliglit*  v.  BauUu,  8t  N.  T.  ML 


OiwjC  —  A  person  receiving  transient  acoommodaUon 
at  an  inn,  for  wblch  he  Is  charged  by  tbe  Inn-keeper,  Is  a 
gnoet,  and  entitled  to  all  tbe  rlgbtaotagueBt.altbongbbe 
be  not  actually  a  traveler.    WaUbig  v.  tWtr. 


L  BaUenot:  AAmnUtlniMiHv.  — AplalntUTlnasDlton 
a  policy  of  losaranoeon  the  ilfS  of  hlswUb,  tMlng  charged 
by  the  defense  with  bavlng  obtained  the  losaraoce  fiaod- 
alently,  testified  as  a  witness,  and  waa  asked  OD  croaa- 
eiamlnatlon,  fbr  tbe  purpose  ofleetlng  tbe  aocnracy  Of 
his  memory.  If  he  could  tell  the  date  of  his  BubBeqneDt 
marriage.  Tbe  court  allowed  the  tngolry  tor  this  pnr- 
pooe,  Beld,  on  motion  fOr  a  new  trial,  that  la  respect  to 
such  an  Inqnlry,  depending  lOr  Its  propriety  npon  the  clr- 
camstanoes  of  tbe  case  and  not  upon  lie  relevancy,  the 
Judgo  migbt  exercise  bis  discretion.  Keltryv.  IMton-soI 
lA/e  Int.  0>. 

Z.  And  held  that,  so  tar  as  tbe  anawer  to  the  qaeatlon 
might  tend  to  pr^adlce  his  case  with  tbe  Jar;,  it  waa  an 
objection  fOr  the  witness  to  make,  and  not  for  hla  eonn- 

S.  In  tbe  application  for  the  inanranoe,  the  wife  hod 
made  certain  written  statements  with  regard  to  ber  good 
health.  Htld,  that  letters  written  and  declarations  made 
by  ber  to  third  persotia  ahorUy  before  the  application,  In 
wblcb  Bbe  stated  herself  to  be  In  bad  health,  were  admis- 
sible In  evidence  against  tbe  plalnUtT.  lb. 

4.  Tbe  policy  contained  the  following  provlsl on,  under 
the  head  of  oonilltlons  and  agreements ;  ■' That  the  state- 
ments Id  the  application  for  this  policy,  and  on  the  Ibltb 
of  which  ItlalBSoed,  are  In  all  reepecta  true,  and  without 
the  suppression  of  any  fact  relating  to  tbe  health  or  clr- 
oumstancea  of  the  Insnred  aOtectlng  tbe  Interesu  of  this 
company."  Beld,  that  tbe  atatementa  of  tbe  applicatlou 
were  to  be  regarded  as  warranties.  lb. 

5.  Held,  however,  that  whether  regarded 
or  only  aa  repreaen tattoos,  as  they  were  material  and 
true,  they  wonid  equally  avoid  tbe  policy.  lb. 


nccUcot  Bivons. 


Hooksr,  State  Reporter,  and  to  vpear  tn  voL  II  Oon- 


«.  adf<Vt«-f^nelf>»aHl<npiX(cjf.  — A  policy  ol 
contained  a  provIalOD  that  no  ault  fbr  the  recovery  of  any 
claim  on  tbe  policy  shoald  l>e  aostainable  In  any  ooart  of 
law  or  chancery  nnleaa  commenced  within  twelve  monttis 
after  the  loss  occurred.  Where  the  amonnt  dae  for  a  loss 
was  attached  by  a  creditor  of  the  lusnred  within  twelve 
montlia,  onaprooeaa  of  fbreign  attachment,  and  a  suit  of 
jclre/acKuwaa  brought  against  the  compan  f  by  the  cred- 
itor after  the  expiration  of  twelve  months.  It  waa  Add 
that  the  original  suit  saved  tbe  claim  from  tbe  limitation 
of  tbe  policy,  and  that  tbe  salt  of  mlrt  faelat  was  sustain- 
able.   HarrU  v.  I'lvmlx  Iiu.  Cb. 

T.  The  policy  provided  that  the  Inaored  ahoold.  If  re- 
qnlred,  anbmlt  to  an  eiaotlnatlou  nnder  oath  as  to  bis 
'loss,  and  that  tbe  loss  should  not  be  payable  till  aaeb  on 
examluatloD  had  been  SQbmltted  to.  The  Ineared  Oled 
the  ordinary  proolk  of  hla  loss,  wblch  were  not  satls&to- 
lory  to  the  company,  and  tbey  required  a  personal  exam- 
ination, and  iiaed  dne  diligence  to  notify  tbe  Insured  of 
Bucb  requirement,  but  were  unable  to  And  bim.  Held. 
that  the  factorizing  creditor  stood  in  no  better  position 
than  the  insored,   and  tbat  he  could  not  recover  the 


fbllowlDg  provision: 
"  If  sold  rent  shall  remain  unpaid  alter  the  some  aball  be- 
oome  p<7able,  tbe  leaae  shall  thereupon  expire  and 
terminate,  and  tbe  leoaor  may,  at  any  time  thereafter,  re- 
enter tbe  premlaea  and  the  same  possess  as  of  bis  former 
eatale;  and  wltbontsnch  re-entrymay  recover  possession 
In  the  manner  provided  by  the  statute  relating  to  sum- 
mary process;  It  being  understood  tbat  no  demand  fbr 
tbe  rent  and  re-entry  tor  condition  broken  as  at  oommon 
law  shall  be  neoessary  to  enable  the  lessor  to  recover 
possession  under  said  slatnte,  but  that  all  right  to  any 
SDch  demand  or  re-entry  Is  expreesly  waived  by  tba 
leasee."  Meld,  1.  That  on  the  non-payment  of  rent  when 
due  and  properly  demanded  the  lease  was  voidable  at  iho 
election  of  the  lessor.  1,  Tbat  tbougb,  to  avoid  the  leaae, 
the  lessor  need  not  make  a  formal  re-entry,  be  must  do 
some  uneqnivocal  act  that  would  olgnlty  to  the  lessee  his 
election  to  terminate  the  lease.  B.  Tbat  the  waiver  of  a 
demand  and  re-entry  was  limited  to  such  demand  and 
re-entry  ss  were  necessary  fbr  a  recovery  of  the  premises 
under  the  statole  relating  to  summary  process,  and  had 
uo  application  toan  action  of  fjectment.  Tbedeclslou  In 
.Sounnan  v.fbof,  a*  Conn.,  tSl,  approved.    Seady.  Tultl*. 


1.  Dottrlne  qf.  —  Wbelber  the  doctrine  will  be  applied  to 
a  purchaser  who  does  not  take  his  title,  pending  the  suit, 
from  a  party  to  tbe  suit :  Quare.    Jforton  v.  JEtlrp*. 

2.  If  tbedootrlnebesobject  In  its  application  tosneha 
limitation,  yet  a  purchaser  wbose  grantor  took  a  convey- 
ance from  a  party  to  the  suit  while  It  was  pending,  stands 
In  the  same  position.  In  respect  to  the  application  of  the 
docUiDe.aB  blagrantor  would  have  done.  lb. 

B.  Wbereaconveyauoewas  executed  before  thesDltwas 
broogbt,  but  was  not  put  on  record  till  some  time  after  the 
suit  was  brought.  It  waa  beld  that  the  grantee  stood.  In 
relation  to  the  pending  ault,  Juat  aa  be  would  have  done 
If  the  ooDveyance  bad  been  token  during  the  pendency 

4.  A  mode  a  conveyance  to  B,  B  to  C,  and  C  to  D,  all 
fraudnlent,  and  S,  with  no  actnal  knowledge  of  any  In- 
firmity In  tbe  title,  took  a  mortgage  of  C.  At  the  time  he 
took  the  mortgage,  the  land  records  showed  attachmenla 
on  the  property  byA's  creditors,  and  the  law  was  so  that 
such  attocbroenta  might  be  made  tbe  basis  of  Insolvent 
proceedings  In  the  probate  court,  by  the  lustltutloii  of 
which  the  attachments  would  be  dissolved.  These  pro- 
ceedings had.  In  Act,  been  Instituted,  bnt  N  took  bis 
mortgage  with  tbe  knowledge  that  such  attachments  had 
been  made,  and  bad  anbHeqaeutly  been  dlscoutlnned.  but  I -, 
with  no  Inquiry  as  to  whether  Insolvent  proceedings  had  ,  '^ 
been  lustltnted.   When  he  took  the  mortgage  a  bill  In 


THE  ALBANY  LAW  JOtJENAL. 


equity  wm  pendEnB,  brought  by  the  tniiil«a  In  Ingoli 
BcalDBt  B  to  set  uLda  the  rrauditleDt  conveyance  Ir 
and  the  deed  of  U  Ui  C.  thougH  executed  and  dell 

trustee  till  a  Ions  time  uftcr  the  i 
In  applylnethe  doctrine  of 'bueni 
hy  N,  that  ir  he  wm  not  fully  cU     „ 
.c_  -ighu,  of  the  trustee  In  Insolveooy,  yet  It 
9         .       ..^.    .    .. '-TofOiedo. 


brought.    Held, 
letitfe  acquired 

the  r'lehls  of  the  trustee  In  fnsolvei    -     -  -  —  — ■  - 

caaeoiany  hardship  In  tbsappUoatlo 


doctrine,  lb. 


JVon-tUA-.  —  The  floimge  act  (Qen.  Btatutea.  tit.  1,  I  tHO.) 
provides  that  aodom  shall  be  erected  nnder  lis  provulous 
tn  the  Injury  of  any  mUI->lt«  on  the  Bame  stream,  on 
which  a  mlll-dBm  inall  have  been  lawfully  erected  and 


lDl«nd  a  literal  loss  of  the  right  to  nse  such  ralII-Bit«,  but 
only  Buoh  a  neglect  to  use  It  on  the  part  of  the  owner  an 
showed  that  he  had  no  Intention  of  Improving  It  again 
for  mllllDg  purposes.    CurUn  v.  AnflA. 


u  withdrawn  on  tt 


„ _  ,- ;  sWi  with- 
draw Ills  action  within  the  last  three  days  of  the  tarni, 
without  notice  to  the  defendant,  the  latter  may  enter  (or 

......  .._- ----Jaysofthe  next  term.    Where 

e  fourth  day  hefore  the  end  of 
1  the  defendant,  and  the  tact 
did  not  come  to  his  knowledge  until  altar  the  close  of  the 
terra.  It  woa  held  that  he  had  no  remedy  Ibr  the  recovery 
of  hlH  coals.    Jtuftop  V.  Pardee. 

2.  Colli  (n  actioni  of  treipaii.  —  The  act  of  186H,  providing 
that  In  actions  of  trespass  tried  In  the  Bupertor  Court,  ll 
the  plaintiff  shall  fall  to  recover  more  than  thirty-five 

dBmnKes,  contains  the  following  proviso:  — •' Provided, 
It  when  the  defendant  Bhnll  remove  snch  action  by  np- 


.  ..le  defendant  Bhnll 

. aJnstlCBof  the  peoci 

lnllff,on  recovering  ludamentagal 
II  recover  fnll  costs.''  Jleld.  thaf  tl 
rospectlve,  and 


the 


did  not  applv  to  an  appeal  pending  at 
IS  passed.    HkiTin^  t.  Walion. 

8.  Nolict:  am/olnimentfif  eonienalor.  — The  ttntaie  (Qen. 
SlatDtes.  p.  E14, 1 S)  provides  thnt  Bervloe  of  nn  nppllcaCion 
loi  the  appointment  of  a  conservBtflr  shall  be  made  by 
leaving  a  copy  at  the  usual  place  of  abode  ottho  respond- 
ent, A  responrlent.  ol  the  time  of  such  an  appllcntlon, 
was  In  the  county  Jail  as  a  nrlsoner,  and  the  house  where 
he  had  last  rvsldeil,  had,  wlille  he  was  Imprisoned,  been 
Hold  by  the  trustee  of  his  Insolvent  estate  anii  possession 
taken  by  the  purchaser,  iftlrf,  that  service  was  BUfllclently 
ninile  by  leaving  a  copy  with  him  at  the  Jail.  i>unn't  Ap- 
peal Jrora  ProbaCe. 

*.  The  application  was  relumed  to  the  conrt  of  probate 
and  the  hearing  adjourned  to  a  future  day.  A.  few  days 
before  the  time  of  the  hearing  the  respondent  appeared 
before  the  Judie  of  probale  and  con  sen  t«d  thatacertnlu 
person  nametTBhould  be  appointed  conservator,  and  the 
Judge  thereupon  appointed  him.    At  the  time  flxed  fc 


the  right  to 


lnt"o?*th! 


refaaed  to  hear  him 


JleU 


It  the  appolnt- 
r   Died  for  the 


0  tho  appointment  i 


_.  __.e  time  he  did,  had  not  precluded  hlinBi... 

from  the  right  to  be  heard  against  the  appointment  at  the 
time  flied  for  the  hearing,  lb. 

S.  Order  on  fraring  a  caie.  —  An  order  of  the  Buparlor 
Court,  erasing  a  case  from  Its  docftet,  was  reversed  by  the 
Supreme  Court  at  Its  term  In  Februair.  1887,  bnt  no  order 

was  not  re-entered  In  the  docket  of  the  Superior  Court 
nntll  Its  September  term,  IWT,  two  terms  having  Inter- 
vened. By  Btatule,  the  Supreme  Court,  on  rererjdiiir  n 
Judgment,  may.  If  the  reversal  admits  of  thi 

KlS^'knd 


remand  the 


n  the 


sal  0 


Hfid  tt 


T«arded  as  a  flnal  Judgment  fbi 
oflton  error,  but  lanotajudgrai 
of  the  term.  76. 

T,  Where  a  garnishee  has  mln 
In  his  hands  with  his  own,  anrt  i^ 
may  properly  be  required  tt 


1.  Bu  tntUrt:  butt 
this  State,  by  the  te 


might,  B 


t  In  the  ordinary  senaa 

>ney  attached 
a  his  own,  he 
■      -6. 

- -  thedebt, 

tr  it  with  thedebt. 


H  used  11 01 


TelA,  1.  That,  regarding  the  signature  as  simply 
Q  agent  to  a  neKoUable  note,  the  principals  wc 
e  liable  under  the  taws  of  Massachnsetts.  by  wl 


lat  thei . 

2.  A  party  a 


negotiable  note  was 
for  lands  bought  (br 

irry."    Terry  was  In 

inply  that  of 

_.  .,  ..hloh  tho 
the  commanlly 


f-?/ 


cuted  In  such  name,  and  It  makes  no  dlSter- 

I  assumed  Is  not  an  arunclul  one, 

ra  living  person.  lb. 

Instrument,  given  for  land  bought 

lunity,  was  slaned  "  lUelotes  Terry,  Trufltee." 

being,  and 
oe  Booii  111  mat  name,  anu  iiao "' 

was  admissible" 


Held  that,  as  tl 


properly  the  corpo- 
ftlaf  par-'  — ■-■ 


of  the  community  ;  and  t , 

jw  that  "Zelotea  Tarry,  Trustee," 

U1CB1ILUIIULCI9  i-cir),  iruBtee  of  the  communis-  -ft. 

4,  i^n'etLna/tnfoziondon.  — Where  the  maker  ofaneqoUa- 
ble  note  defends  against  a  bonafljie  bolder,  on  the  ground 
that  he  was  Intoxicated  when  he  made  the  note,  he  must 
"""""   —  "   of  oomplete  intoxication.    ctiutJWti*  t. 


>.  Where  b 


able  1 


a  the  n 


s  held  that  he  had  u 


1.  OnurltoanifpnMeH.  — The reveDDesliunpapana writ, 

under  the  late  act  of  Congress   requiring    write  to  be 
stamped,  was  no  essential  part  of  the  process.    Tucker  v. 


wrltleltln  service  Bhou  id  CO  nl 
of  the  stamp,  lb. 

CongreAS  bad  no  power 


trefore,  that  a  copy  of  such  a 


I.  ^1  s°i 


A  debtor  whose  property  had  been  attached,  WEis  carried 

The  attached  property  had  been  receipted,  and  under  the 
Rtatute  the  trustee  In  Insolvency  recovered  Judgment  on 
the  receipt,  in  the  name  of  the  sheriff;  (hr  the  value  of  the 
property  for  the  benellt  of  the  estate.  The  receiptor  was 
«  ..^wiiin,-  nt  ihn  inuiifont  to  a  greater  amount  thnn  iiif 
he  brought  a  petition  t* 


SSK 


debt  dne  him  setoff  against  the  Judgment.    Hetd,  tl 
set-off  could  not  be  allowed.    BUiop  v,  Awf<r, 


1.  ■mWHiVftt'ced.  — The  British  government  held,  in  the 
name  of  the  respondent,  tho  legal  title  to  certain  real 
estate  in  this  Stale,  originally  taken  of  R  *  U,  as  secnrliy 
for  advances  to  them  ander  a  contract  Ibr  the  manufacture 
of  rifles  and  for  tho  performance  of  the  contract  Tlia 
petitioners  had  prcvloasly  held  the  legal  title,  under  a 
7ontmct  with  R,  A  L.,  by  which  they  w-™  '"  >—'■'  "  — 

..    , .-,_ loses,  with  — '-*" 

„„  _^, , , released  it 

them  K>  make  the  mortgage  held  by  the 

ment.    This  release  was  madeapon  acondition  tl 

R.  dt  Ii.hBd  performed  thelrcontractsecnredby  t 

Brt~  rhan  tn  ho  given,  the  legBl  title  st — '-■  •■ 

&  rs.    ThtB  court  having, 

tt  us  released  by  the  petltlc       _ 

Srety  for  the  performance  of  the  contract  of 
lat  the  property  was  discharged  from  I's 
li  I  relation  by  reason  of  changes  made  by 

tl  irnmentin  the  contract  secured  by  It,  Hie 

a  I  brought  o  bill  In  equity  to  comppi  Iho 

ri  reconvey  tbe  legal  title  to  them.    It  ap 

p  the  claim  Ibr  which  the  petitioners  origin- 

a'  aperty  as  security  had  been  satisfied,  and 

upon  the  ground  of  their  right  to  purchase  the  properly 
at  an  appraisal.  BtlA,  that,  as  they  had  not  averred  any 
intention  at  present  to  exercise  the  right  of  parchnse,  but 
claimed  only  that  lliey  were  entitled  to  n  reconveyance 
that  they  might  under  the  com 


_       grantcil.  Sftorp'*  W(|if  ifimi(fti<*tirtnjiO).  v.  Jfmcnn, 

2.  Held,  also,  that  it  was  no  reason  for  giving  the  legal 
title  to  the  petitioners,  that  they  had  an  independent 
claim  against  the  Brltlsli  government  on  which  the  lalt*r 
conid  not  bo  sued  in  our  courts,  and  in  respect  to  which 
they  would  have  an  advantage  if  they  held  tbe  legal  title 
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Buu  WD  •.■!»«■  B^.-.-^^... BomMllQd  la eomc Into 

B  ooart  oteODlV  >■  a  pBUtloDsr  to  get  It  ftvin  tham.  lb. 

a.  The  Brillsli  goveramcnt  havlag  tbs  legal  title  bKd  ■■> 
KdTuitHe  In  a,  conflict  of  eoDltlM,  and  a  oonrt  of  eqnlty 
would  Dot  (Ake  awar  tbla  advaiitace  marelr  to  give  It  to 
ijie  other  part7.  Jb. 


made  by  one  partner,  afler  thedtwolntlonof  the  partnar- 
■hlp,  batbefbre  the  ilstnle  of  llmltatfons  bad  token  eObot, 
upon  two  nolc*  Elven  by  tbe  partneta  durtDg  the  nrtner- 
ah^  one  joint  and  the  other  Joint  and  *everal.  There 
wu  uothlne  In  the  olronmitanoei  to  Indicate  that  the 
naymeuta  were  made  on  the  Kite  aoeonnt  of  the  partner 
who  made  them,  although  tbe  latter  had  agreed,  on  the 
dlnolntlon,  to  pay  all  the  partnership  debia,.  which  was 
not  known  to  the  creditor.  Ifeld.  that  tbe  acknowledg- 
ment of  the  IndebtedneM  by  the  paymenls  was  ■nOlolent 
to  prevent  the  operation  of  the  statnte  of  limitations  Dpon 
ttienoteaasalnat  both  the  maker*.   BittellT.  AOarnt. 

2.  EaamenU!  Kuitand  and  w<ft.  —  The  provlalODB  of  tbe 
■tatnle  of  limitation*  with  nwwd  to  tbe  time  of  entry  by 
the  owner  on  lands  ofwhlch  he  Udlaaelied,  apply  eqnally 
to  eaaements  advenely  naed.  And  the  llmttatlou  of  the 
right  of  entry,  in  the  oaae  of  a  married  woraanjjto  Ave 
year*  atMr  dlaoovertnre,  appUea  to  eaaemenla.  Where  a 
married  woman  owns  real  ealate  In  fbe,  the  hnaband  and 
wlfeareaelEedjolntly  Inher  rlght,andanoDBlerofthem 
woDldbeadUaelKln  of  both,  and  a  right  of  entry  woald 
at  nnee  accrue  to  both  and  to  each.  Ox  \.  WolatUtiilU 
Ifanvf'a  Ot. 

a.  OnaboiKlIarwimMf.  — B..  In  the  vear  IBM.  being  sick, 
conveyed  oerlain  nnleelaletoheralaterlf.,  uaprovlalan 
for  her  minor  duasliter  In  caae  she  should  not  recover 
N.  executed  a  bond  to  rooonvey  to  H.  In  the  event  of  her 
recovery.  The  bond  was  de|>oelted  by  ?f.  In  a  trank  oiied 
by  tbem  In  ooinraon  for  keeping  valuable  papera.  Both 
regarded  II  as  binding  without  any  other  act.  ARar  tbe 
rpcovery  of  H.,  no  demand  waa  made  on  N.,  who  died  In 
ItWi,  having  Bhortly  before  oonveyed  the  land  to  W.  3tia, 
I.  That  (here  waa  a  snfllalent  delivery  of  the  bond, 
Z.  That  tbe,8tatnle  of  ^^imlUtUona  did  not  begin 

er.    Wimft  A^^tal  from  Pr^oU. 


ie  on.  —  tTnder  tbe  statnte  fbrbldd  Ing  secular 
IS  Lord's  day.a  loan  of  money  made  on  that 


a  demand  afterward 


avoid  douUe  taxation,  and  thfloonalderBtlon  la  of  weight 
In  determlnluK  the  constmctlon  of  itstute*  Impoalng  It; 
but  where  their  mei^ng  Is  clear  the  courU  cannot  bold 
such  taxation  Illegal.    TM  Bridge  Ob.  v.  Oi6om. 

1.  Aoorporatlon  waschartfrodln  ITWto bulldand main- 
tain a  toll-bridge,  will 


the  bridge,  a 

mud  flats,  adJolDlngt __, 

a  portion  of  ft.  whicb  became  of  groat  valne  and  wer 
nijibly  rented,    ■-  -  ■  *^    — 


., , d  fn  IM7  provided  "tl 

_  .^1  eatAte  of  any  private  corporation, ''at>ove  wh 
required  and  need  for  the*  transaction  of  lie  appr 
buHlneas,"  sbonld  be  liable  to  bear -'  — ' ' 


S.  Sach  a  ueeofther^  estate  which  the  oompany  waa 
authorlied  to  purchase  and  liold  was  not  contemplated  or 
authorised  by  its  charter.   lb. 

4,  And  the  question  as  to  what  rigbta  the  company 
might  have  acquired  by  preecrlpllon  did  not  properly 
arJae,  Inaamucta  aa  the  charier,  on  which  the  company 
Itself  relied,  showed  clearly  what  was  its  appropriate buaf- 
ncBB.  and  tbli  waa  the  sole  question  In  determining  the 
UabllUyoftbepropertytoUiaUoh.   lb. 

n.  The  charier  provided  that  the  bridge  and  all  property 
owned  by  the  eompany  appurtenant  thereto  SDOuId  be 
considered  personal  estate  and  divided  Into  shares.  Held, 
Ihnt  tbla  provision  related  to  tbe  properly  of  [be  stock- 
holdera  aa  represented  by  the  abares.  and  not  to  the  pro- 
perty of  the  corporation  Itself  In  Ita  relation  to  other 
parties,  and  that  the  property  in  qnestion  was  therefore 
taxable  aa  real  estate.   lb. 


DeeUtraUon  in:  proof.  —  A  dechiratlon  Id  Irespau  alleged 
In  one  count  that  the  defendant  set  a  dog  on  tbe  plainUO, 
and  In  another  that  the  detendnnt  asaanJled  tbe  plaluUfT 
and  beat  and  wounded  blm.   The  defendant  piraded  the 


general  Issue,  with  notice  that  he  should  prove  that  the 
plalntiirwas  making  a  violent  aaaaalt  on  the  deftndant'a 
■nn.  Kud  tbat  he  aet  the  dog  on  the  plalntllT  as  the  only 
of  delboding  his  son,  and  that  If  the  plaintiff  was 

' isequenoeot  hlsnaaaDltan  the  son,  and 

J   defense  of  hie  eon  by  the  defendant. 

Reld.  that  tbla  notice  waa  applicable  to  the  count  for  an 
BBBanlt  by  the  defendant  peraonally.  and  not  merelv  to 
the  oonnt  relating  to  tbe  setting  on  of  the  dog,  and  that 
the  defendant  nnder  It  might  prove  a  JastlOcatlon  '~~  "~ 
personal SBsaolt or  " >-■-■''•     »■ — •.--..  = — 


nrtit 
1  the 


t  might  pro 
le  plaintiff. 


-.  _  , ,-12  under  a 

, _  tbemselvee  tbat  A,  one  of  their 

number,  sbonld  take  tbe  title  and  hold  It  Jn  tmat  for  tbe 
benefit  of  their  mother,  during  her  life,  and  after  ber 
death  fbr  theroselvn.  A  In  IMS  oonveyed  the  land  to  B, 
who  had  no  knowledge  of  the  trust,  and  Baoon  after  eoa- 
veyed  tt  to  Cone  of  the  alslers.  she  agreeing  by  parol  u 

carry  ont  the  original  tmat.   In  18*5  C  sold  the  pi — •- 

'-' stranger,  receiving  U~ — t 


,   In  leUCaolda 

£rice  for  the  Ba~" " 
it  receiving  n 


he  property 

held  UU  her  death,  ber  mother  receiving  no  tmneflt  from 
it.  In  1856  the  mother  died.  In  18<T  C  married,  and  died 
In  ISU.  After  her  marriage  and  within  alx  years  before 
her  death,  ahe  repeatedly  acknowledged  her  Indebtednesa 
to  ber  brothers  and  slsten  tor  their  iharea  of  the  money 
received  by  her.  After  ber  death,  they  nresented  a  claim 
against  ber  estate  for  the  money.  StU^  1.  Tbat  tbe  trust, 
so  far  aa  tbe  Interest  of  tbe  elalinanta  are  concerned,  waa 
merely  a  resulting  trust,  tbat  wonld  be  Implied  by  law 
from  ibeiT  haying  paid  tar  the  land,  and  conid  he  proved 
by  parel  evidence.  3.  Tbat  tbe  conveyance  to  B  did  not 
nnmt  the  trnat  In  tbe  bands  of  C,  who  hadnotloe  of  It 
perfbrm  It.  i.  That  the  acknowledgment 
Iness  by  C,  while  married,  waa  sofflclent 
operation  of  the  atatote  of  Umltallons  on 
Declaim,  i.  That,  In  the  clrcumstanceB.  Interest  ooght 
0  be  allowed  on  the  money  in  the  hands  of  C  from  the 
Ime  she  received  It.    BooMi  Appeal  from  JVoboM. 


n  and  proof.  — A.  declaration  alleged 

' an^of  aqoADtlly  of  potatoes 

tbe  plaintiff  would  bay  of  the 
ty.  to  wit.  five  hundred  bushels 


when  the  defendant  should  deliver  them."  Tbe  eon- 
alderallon  proved  waa,  an  agreement  that  the  plaintiff 
wonld  bu^all  the  good  potatoes  then  growing  In '*'- 


defendanCeioept 

ataonld  roaorve  fbr  the  uaa  ofhla  family,  atone  dollar  per 


the   defendant 


1.  Btgattlt !  xi^un  v<wabU  fn  irot't— A  testator,  by  a  will 
eieoDted  In  \9>o,  made  the  followlnglwaueet;— "I  glreto 
each  ot  the  children  of  my  two  alsten  In  Frence,  two  hun- 
dred dollars  In  gold."  flie  testator  had  at  the  time  two 
Bisters  living  In  Prance,  one  ot  whom  had  live  ohildren 
and  the  other  one.  A  third  slater  bad  lived  In  France, 
bnt  bad  died  before  tbe  making  of  the  will,  leaving  seven 
' ■■ "■ —  "-' —    ""■-  ""-"-'ir  knew  other 


andcl 


Intended.   BM,  also,  that  the  legaclee  were  pi 

gold  aolD,    OroBY.  Brtndiry. 

S.  CbnifrwiMDniif.- eufdenex/oNnil.  — A  teetator  save 
his  estate,  subject  to  certain  bequests,  to  hla  nepliew.  . . 
provided  he  snonld  rellnqnlah  all  claim  to  hla  father's 


should  go,  one-quarter  to  the  hMra  i 
'o  other  parties  named.  Anarrang 

ly  C  and  all  his  brolbera  and  slsten 

•resent,  and  by  an  aunt,  by  which  C 
'-  ' It  In  hi-  --"---' 


He  prqpert] 
ore's  l&the! 


to  one  of  btsslstera,  and 

tunt  was  to  convey  certain  real  estate  to  bis  two 

D  — A  u    ifi. iveyanoeswere  made  accord- 

— esalon  of  tbe  land  conveyed 
arrangement  under  w^'-"- 


brotben  H  and  U.   The  o 


e  had  learned  of  the. 


ofa  person.  Blight  evidence  0 


10  power  to  decree  a  forfMtnr* 
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Albany,  Marcs  IS,  1870. 


LAW  AND  LAWTERS  IN  LITERATURE.* 
EX. 

Anotber  interview  between  St.  Peter  and  a  lawyer 
la  described  Id  Carr*a  "  RemarkB  of  the  Qovernment 
of  the  several  Parta  of  Garmanie,  Denmark,"  etc 
Amaterdam,  1688 :  "  And  now,  because  I  am  speak- 
ing of  Fettyfogera,  give  me  leave  to  toll  yon  a  story  I 
mett  with  when  I  Uved  in  Rome.  Ooeing  with  a 
Romane  lo  see  some  Antiqultjree,  he  showed  a  cbapell 
dedicated  to  one  St.  Evona,  a  lawyer  of  Brlttaine,  who 
be  said  oame  to  Rome  to  entreat  the  Pope  to  give  the 
lawyers  of  Brlttaine  a  Patron,  to  which  the  Pope  re- 
plied, that  he  knew  of  no  Saint  bnt  what  waa  disposed 
of  to  other  Frofessiona.  At  which  Evona  waa  very 
sad,  and  earnestly  Ixqiird  of  the  Pope  to  think  of  one 
for  bim. '  At  last  the  Pope  propoaed  to  St.  Evona  that 
he  should  goe  round  the  ohnndi  of  St.  John  de  latera 
blindfould,  and  after  be  bad  s^d  so  many  Ave  Hariaa, 
that  the  first  S^nt  he  layd  hold  of  should  be  his 
Patron,  which  the  good  old  lawyer  willingly  nndet- 
took ;  and  at  the  end  of  bis  Ave  Maryes  be  atopt  at 
St.  Michel's  altar,  where  be  layd  bold  of  the  Divill, 
under  SL  Mlobcra  feet,  and  cryd  ont,  thia  Is  our  Saint ; 
let  blm  be  our  Patron.  So,  being  nnbllnd  folded,  and 
seeing  what  a  Patron  be  bad  cliosen,  he  went  to  his 
lodgings  so  d^ecled,  that  in  a  few  months  after  he 
dyed,  and,  coming  to  heaven's  gates,  knockt  hard. 
Whereupon  St.  Pel«r  aaked  who  It  was  that  knockt 
ao  boaldiy.  He  replied  that  he  wsa  SL  Evona  the 
advocate.  Away,  away,  said  SL  Peter ;  here  la  bnt 
one  Advocate  In  heaven;  here  is  no  room  for  yon 
lawyera.  O  but,  said  St;  Evona,  I  am  that  honest 
lawyer  who  never  tooke  feea  on  txtth  sides,  or  pleaded 
in  a  bad  oanse,  nor  did  I  ever  aet  my  naibours  together 
by  tbe  eares,  or  lived  by  the  sinsof  the  people.  Well, 
then,  said  SL  Peter,  come  In.  This  newee  oomlng 
down  to  Ronie,  a  witty  poet  writ  on  St.  Evona's  tomb 
these  words : 

'  SL  E^Tona,  nu  Briton, 
•  J .  — nLarron, 


One  of  the  most  entertaining  legal  characters  In 
fiction  la  Tom  Clarke,  the  attorney,  in  Sir  Launcelot 
Greaves.  Tbe  character  of  a  lawyer  simply  good 
wonld,  of  course,  be  ntterly  nninlereeUng,  and  so  the 
author  has  contrived  lo  invest  this  chaiaoter  with 
lulerest  by  rendering  bim  ineffably  tedious.  He  aays 
of  him  at  tbe  oataet,  that  his  "  goodness  of  heart  even 
the  exercise  of  his  profession  had  not  been  able  to 
oorrupt.  Before  strangershe  never  owned  himself  an 
attorney  witbont  blushing,  though  he  had  no  reason 
to  blush  for  his  own  practice.  ■  •  ■  He  piqued 
himself  on  understanding  tbe  practice  of  the  courts, 
and  In  private  company  he  took  pleasure  in  laying 
down  tbe  .aw ;  but  he  was  an  Indifferent  orator,  and 
tediously  clrcnmatsntiai  In  his  explanations." 
■  RnWred,  Bccordlng  to  AM  0/  Codr 


ivuio  BaowNE. 


IfoRbeni  Slatrtct 


Captain  Crowe  narratea  how  hla  gruidmother  and 
bis  midden  aunt,  by  the  aaaiatance  of  an  attorney, 
"  hove  him  out  of  hia  inherltanoe."  " '  Yes,  indeed, 
air,'  added  Mr.  Clarke,  'those  two  malicioas  old 
women  docked  the  intall,  and  left  the  estate  to  an 
alien.'  Here  Mr.  Ferrett  tbongbt  proper  to  inter- 
mingle In  the  oonversaUon  with  a '  Pisb  I  what,  dost 
talkofdocklng  thelntailt  Doat  not  know  that  by  the 
statute  Westm.,  2,  13  Ed.,  tbe  will  and  intention  of 
the  donor  must  l>e  fulfilled,  and  tbe  tenant  In  tail 
shall  not  alien  after  Issue  had,  or  before.'  'Give  me 
leave,  sir,'  replied  Tom,  '  I  presume  you  are  a  prac- 
titioner in  tbe  law.  Now  yon  know,  that  in  the  case 
of  a  contingent  Temainder,  the  intail  may  be  destroyed 
by  levying  a  fine,  and  suffering  a  recovery ;  or  otber- 
wiae  destroying  the  particular  estate,  before  the  con- 
tingency happena.  It  feojfeea,  who  possess  an  estate 
only  during  tbe  life  of  a  eon,  where  divers  r«tna{nder« 
ate  limited  over,  make  a  feoffment  In  fee  to  bim,  by 
Oie/eaffmeni  all  the  future  Temaindert  are  destroyed. 
Indeed,  a  person  In  remainder  may  have  a  writ  of  in- 
tmsion,  if  any  do  Intrude  aRer  the  death  of  a  tenant 
for  life ;  and  the  writ  ex  ffravi  querela  lies  to  execute 
a  devise  in  remainder  after  the  death  of  a  tenant  In 
tail  without  issue.'  '  Spoke  like  a  true  disciple  of 
Qeber,'  cried  Ferrett.  'No,  sir,'  replied  Mr.  Clarke, 
'  Cotmsellor  Caper  Islntheconv^anclogway— I  was 
clerk  to  Seijeant  Croaker.'  'Ay,  now  you  may  set 
up  for  yourself,' reanmedtbeother, 'for  you  can  prate 
as  nnintelligibly  as  the  beet  of  them.'  ~ 
said  Tom,  ■  I  do  not  make  myself  understood, 
be  as  bow  that  Is  tbe'  case,  let  ns  change  the  position, 
and  suppose  that  this  here  case  la  tail  after  poaai- 
bUity  of  it»ue  exHjtcL  If  a  tenant  In  tail  after  a 
poeslbllity  make  a  fioffineat  of  hia  land,  he  In  rever- 
Bion  may  entar  for  the  forfeiture.  Then  we  must 
make  a  diatinctlon  between  general  taU  and  tpeeial 
tail.  It  la  the  word  bo^  that  makes  the  intail :  there 
must  be  a  body  in  the  tail,  devised  to  heirs,  male  or 
Ibmale,  otherwise  It  is  a  fee-dmple,  laecause  it  Is  not 
limited  of  what  body.  Thus  a  corporation  cannot  be 
slezad  in  tail.  For  example,  here  is  a  young  woman  — 
what  la  your  name,  my  dear  T '  *  DoUy,'  anawered  tbe 
daughter,  with  a  courtesy.  'Here'a  Dolly  — I  seiie 
Dolly  in  tail— Dolly,  I  seize  you  in  tail,'  'Shan't, 
then,'  cried  Dolly,  pouting.  '  I  am  seized  of  land  In 
fae— I  settle  on  Doily  in  taiV  "  For  the  contlnuatlan 
of  this  dlscusaion  see  the  original  re|>ort. 

At  a  later  period,  Ferrett  observed  that  Greaves  was 
acommonnuiaance,andoughtto  be  prosecuted  on  the 
Btstute  of  barratry.  " '  No,  sir,'  resumed  Mr.  Clarke, 
'be  can  not  be  oonvioled  of  barratry  unlen  he  la 
alwaya  at  variance  with  some  person  or  other,  a 
mover  of  euita  and  qnarrels,  who  disturbs  tbe  peace 
under  oolorof  law.  Therefore  he  is  In  the  indictment 
styled,  eomntunis,  mat^aelor,  calumniator,  et  lemino- 
tor  lUium,'  '  Pry  then  truce  with  thy  definitions,'  cried 
Ferrett, '  and  make  an  end  of  thy  long-winded  sloiy. 
Thou  hast  no  title  to  be  so  tedious,  until  then  oomcst 
to  have  a  ooif  In  the  court  of  common  pleaa.' " 

Tom  also  laid  down  the  law  of  robbery.  "  'Taking 
away  another  man's  movables,'  said  he,  'and  per- 
sonal goods,  against  the  will  of  the  owner.  Is  furtum 
andfelony  according  to  tbe  statute;  different,  Indeed, 
ftom  robbery,  which  Implies  putting  In  fter  on  the 
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kiog'a  highway,  in  alia  via  rtgia  violenter  «C  /tloniee 
coptun  tt  tMpoi-totuM,  in  maffjutm  (errorum,  etc ;  for 
if  the  robbery  belled  In  the  indictment  as  one  t'nffua- 
dam  via  pedettri.  In  a  foot-path,  tlie  offender  will  not 
bo  ousted  of  Ilia  clergy.  It  auatbeinatlaviareiria; 
and  your  honor  will  please  to  take  noliM  that  rob- 
beriee  oommltted  on  the  river  Thames  are  ailjndged 
M  done  i*  atta  vin  reffia ;  for  the  king's  high  stream 
is  all  the  same  as  the  king's  highway.' " 

Captain  Crowe  and  Tom,  snapeoted  of  being  hi^- 
waymen,  were  set  upon  and  beaten,  their  horses  and 
money  were  taken  from  them,  and  they  were  dragged 
betbre  a  Jnatloe,  who  oommltted  tbem  for  vag^rancy. 
Tom  thus  delivers  himself  on  this  complication:  "'Aa 
there  was  no  Jnst  oaose  of  suspicion,  I  am  of  opinion 
the  jnatloe  is  guilty  of  a  trespass,  and  may  be  sued 
for  /altrnn  impritonameTitani,  and  coneiderable  dam- 
ages obtained ;  for  you  will  please  to  observe,  sir,  no 
Jnstloe  has  a  right  to  commit  any  person  till  after  dne 
examination ;  besides,  we  were  not  committed  for  an 
assault  and  battery,  audita  quertla,  nor  as  wandering 
iQnatics  by  the  statute,  who,  to  be  sure,  may  be  ap- 
prehended by  a  Justice's  warrant,  and  looked  up,  and 
chained.  If  neeessaiy,  or  be  sent  to  their  last  legal  set- 
tlement; butwe  were  committodasvagrantsand  sna- 
peoted  highwaymen.  Now,  we  do  not  fhll  under  the 
deaoription  of  vagrants,  nor  did  any  drcnmatanoe  ap- 
pear to  support  the  aosplclon  of  robbery ;  for  to  am- 
stitute  robbery,  there  must  be  sometliing  taken ;  bnt 
here  nothing  was  taken  but  blows,  and  they  were  upon 
compulsion.  Even  an  attempt  to  rob,  wittiout  any 
taking,  is  not  felony,  but  ft  iniademeanor.  To  be  sure, 
there  is  a  laldng  in  deed,  and  a  taking  In  law ;  bnt 
still  the  robber  most  be  in  possession  of  a  thing  stolen ; 
and  we  attempted  to  steal  ounelvea  away.' " 

Mr.  Ghibble,  the  Joatloe,  is  also  a  great  character. 
Sir  Lannoelot  being  bron^t  before  him,  ha  thus  ad- 
dreoseshlm:  *"  The  laws  of  this  land  has  provided  — 
I  says  as  how  provision  is  made  by  Uie  laws  of  thia 
liere  loud,  in  reverence  to  delinqnems  and  manefoo- 
tors,  whereby  the  king's  peace  is  npholden  by  we 
maglstratea,  who  representfi  bis  m^estys  person  bet- 
ter than  In  e'er  a  contagions  nation  under  the  sun; 
but  howsomever,  that  there  king's  peace,  and  this 
here  maglBtrate's  authority,  cannot  be  adeqnably 
and  Identically  upheld,  if  so  be  as  how  criminals 
escapes  unpunished.  Now,  tVIend,  you  mnat  be  con- 
fldentious  In  your  own  mind,  aa  you  are  a  notorious 
driininal,  who  have  trespassed  again  the  law  on  divers 
occasions  and  Importunities ;  If  I  hod  a  mind  to  exer- 
cise tlie  rigor  of  the  law,  according  to  the  authority 
wherewith  I  am  wested,  you  and  your  oorapanions  in 
hilquity  would  he  eewerely  punished  by  the  statue ; 
but  we  magistrates  lias  a  power  to  litigate  the  sewerity 
of  justice,'  "  etc 

Mrs,  Gobble,  the  Justice's  vrife,  pronounces  the 
knight  "a  vagrsm,  and  a  dilatory  sort  of  person," 
and  Hya  If  she  was  her  husband,  she  would  "ferk 
him  with  a  primlneery." 

In  tlie  "  Adventures  of  Ferdinand  Count  Fathom," 
la  an  amusing  account  of  a  lawyer's  bill,  in  wtiicb  the 
oount  found  himself  ctuiged  with  three  hundred  and 
fifty  attendanoes.  "  He  oould  not  help  expostulating 
with  him  on  this  article,  which  seemed  to  be  so  tklsely 
stated  with  regard  to  the  number ;  when  his  questions 


drew  on  an  explanation,  by  which  he  found  he  bad 
incurred  the  penalty  ol  three  shillings  Mid  four  pence 
for  every  time  be  chanced  to  meet  the  consdentious 
attomi7,  either  in  the  park,  the  coffee  house,  or  the 
street;  provided  Uiey  had  exchanged  the  common 
salntatloDi  and  he  bad  great  reason  to  believe  the 
solicitor  had  often  thrown  himself  In  his  way,  with  a 
view  to  swell  this  Item  of  bis  »t 


The  law  of  libd  in  England,  under  Lord  Mansfield, 
reached  an  extremely  unjust  and  unpopular  Interpre- 
tation. In  pursuance  of  the  idea,  "the  greater  the 
truth  the  greater  the  Ubel,"  Juries  were  Instructed 
that  their  province  was  tho  queatlon  of  pnbllcatloQ 
alone,  and  a  great  deal  of  Judicial  ballylng  was  re- 
sorted to  for  the  purpose  of  extorting  venllots  on  this 
question,  which,  although  consonant  with  evidence. 
Jurors  folt  woold  be  the  foandation  of  unjuat  and 
excessive  Judgmmts.  The  poet  Churchill  loses  no 
opportunity  of  rebuking  Mansfield  for  produdng  this 
state  of  the  law.  For  instance,  he  spelts  of  one  who 
prayed  a  judge 

"  That  some  new  laws  be  wonld  provide, 
(If  old  coii]d  not  be  mlsapnllecf 


Wlthai 


•e  misapnllecf 
e  BDd  saTety  U 


■b  11  might  tie  oonstraed  tr 


Whloli  mlaiitlDRenloasly  devise 
One  ponlahmeot  Ibr  tmth  and  lies. 
And  lairly  prove  when  ihey  had  done, 
Tliat  truth  aod  bisehood  were  bnt  one: 
Which  Jarlee  raust  Indesd  retain. 
But  tlielr  effects  sboald  reader  vain. 
Making  all  real  power  to  reat 
In  one  comipted  rotten  breast, 
By  wlilch  hUsfl  gloa  the  very  Bible 
BUght  be  interpreted  a  UbeL" 

TOH  HOOBS 

treats  of  the  same  Idea,  In  much  the  same  spirit,  and 
with  the  some  inevitable  last  rhyme.  In  "A  Case  of 
Ubel."  He  describes  the  Devil  as  coming  to  London, 
and  putting  on  the  habiliments  and  demeanor  of  a 
gentleman.  One  of  the  newspapers,  however,  warns 
people  that  he  ia  the  evil  one,  and  the  fiend  takes  legal 
advice  as  to  hie  rights  In  the  premises.  The  result  is 
descfibed  by  the  poet,  as  follows : 
"  Away  he  posts  to  a  Man  of  Law. 

And'tvouldmakeyoalBnghcoDld  rouhaveaeeD  'em. 
As  paw  snook  h&nd.  and  hand  shook  pnw. 

And  'twas  •  liall,  good  fallow,  well  met,'  between  'em. 


Wben,  asking  sboDt  the  Bench,  be  hotrd 
That  of  all  the  Judges,  tils  own  was  Bet. 

In  vain  Defendant  promr'd  proof 
That  PlaintllT'as^fwns  the  Father  of  evil — 

Broiigbt  Hnbr  forUi,  to  swear  to  the  bcof, 
Aoil  mulu  to  speak  to  tbe  tall  of  the  Devil. 

The  Jarr  (saints  all  snag  and  rich, 

And  readers  ot  vlrtaoos  Sunday  papers) 
Found  fOrUie  PlalntllT—on  hearing  which 

The  Devil  gave  one  of  bis  lorueat  oapen. 

For  oh,  'twBs  nuts  to  the  Father  of  Lies, 

(As  this  wily  nend  Is  nam'd  lu  the  BIl>le), 
To  find  It  setfled  by  laws  so  wise. 

That  the  greater  the  tmth,  the  worse  tlie  llbe)  I " 

(Jbelley  was  not  alone  In  his  abuse  of  Lord  Bldon, 
for  Moore,  also,  gives  him  hla  oompllments  in  "  A 
Vision,  by  the  Author  of  Chrlstabel."    Hie  author  r 
dreams  that  he  was  carried  by  a  vicious  spirit  Into  th»,  I C 
Court  of  Chancery. 
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or ■lioiK'leu,  bcxlllesg,  tnlLLem  forms: 

a  Ike  boltU-^  np  babex,  tbDlgroce  the  ront 
that  worthy  KnUhl.  Sir  Everard  Hpme 
AlloT  them,  tblDgaiialf-klllMl  in  rearliiB; 
Borne  were  luine  — Bome  wnnled  hairinff; 
Borne  had  tbroueb  half  aoeatur;  run, 
Thoash  they  hadn't  a  1«  to  aland  upon. 
OUiera,  more  merry,  BsJuBt  beginning. 
AroDiiil  Ou  apointof  row  were  Bpinnloe; 
Or  bkUno'd  aloiL  'twlzt  Sm  and  Atuiwt. 
Iiead  at  eacb  end,  like  a  tiRht-rope  dancer. 
BomeweremeroMthatDOthlngcaald  pleat 
Some  snip'd  down  <tgtdaviu  lo  ease  'eni ;  — 
All  were  In  motion,  yet  never  a  one. 
L*t  It  mmwu  It  misfit,  coald  ever  move  ot 
*TbeBe,'  eald  the  Spirit,  'you  plainly  see, 
Are  wbatthey  call  suits  in  Cbanoei?  I* 

>ok'd,  and  I  saw  a  wlcanl  rise. 

th  a  wig  like  a 
Wberewitb  bo  bee 

And  he  mov'd  ana  raor'a,  as  He  waVd  It  < 
Bnt  they  never  got  on  one  Incb  the  mora. 
And  still  tbey  kept  limping  to  and  Iro, 
Iitke  Arlela  around  old  ProEpsTO  — 
Baying, '  Dear  Master,  let  UB  go.' 
But  stni  old  Prospero  ansverM  •  No.' 
'  And  I  beard  the  vblle,  that  wiiard  elf 
Muttering,  mn tiering  spells  to  hlnuelf, 
Wblleo'er  as  many  old  papers  he  turn'd 
As  Hnme  e'er  mov'd  fOr,  or  Omar  burned. 
He  talk'd  of  his  virtue— 'tbough  some,  ie 
(He  own'dwlUl  a  slab)  preferred  bis  Vice' 
And  he  said  'I  think'  — "I  doubt'  — "I  fao,^. 
Called  Qod  to  witness,  and  damn'd  the  Pops ; 


Bs  clack  of  the  Imps  within, 
Auu  uiai.  liuujnror's  mutlerlnn,  made  snob  a  din, 
That,  slarti'd,  I  woke  —  leapedup  In  my  bed  — 
Found  the  Spirit,  the  Imps,  and  the  iwnjaror  lied, 
And  blees'd  my  stars,  right  pteas'd  to  see, 
That  I  was  not,  as  yet,  In  Chancery." 

No  donbt  the  great  Cliauoellor  forgave  the  poet  this 
Irresistibly  tuaaj  banter.  If  he  had  been  like  some 
modem  Judges,  he  would  have  brought  him  Into 
Cbancerr  bj  hh  li()iiactlon  rMtralnlng  the  publication. 
In  "The  Fudge  Family  in  Paris,"  Fbll.  Fudge 
wrtlestoltls  brother,  Tim  Fudge,  Esq.,  Barrister  at 
Law,  as  Ibllows : 

•■  Who  ahall  describe  the  pow'rs  of  bee. 
Thy  well  fee'd  nol  in  every  case. 
Or  wrong  or  right- hot  ten  times  wanner 

Cinlts  thy  calling)  In  tbefOrraer- 
glorious,  lawyer-like  delight 
In  pozElIng  all  that's  clear  and  right. 
Which,  though  consplcnona  In  thy  youth, 

Improve  so  with  a  wig  and  band  on. 
That  all  thy  pride's  to  waylay  Truth, 
And  leave  het  not  a  leg  to  stand  on. 
Thy  patent,  prime  morality, — 
niy  caseadtBd  from  the  Kble— 


, .  , moraTlti. 

ly  cases  d  tnd  from  the  B. 

Thy  eandouT,  when  It  tails  to 

•So  help  In  trouncing  for  a  libel." 
"These  are  the  virtues,  Tim.  that  draw 

ThebrleAi  Into  thy  bag  so  (aat: 
And  these,  oh,  Tim  —  If  law  be  I*w  — 
Will  raise  tbee  to  the  Bench  at  last." 


This  noTelist  baa  a  good  deal  to  aay  of  the  aabjeot  In 
band.  He,  himself;  was  in  law  pretty  mnch  all  his 
life.  What  with  pmseanting  editors,  who  criticised 
his  laler  and  poorer  novels,  and  a  standing  fl^t  with 
his  nelghbora  at  Cooperstown,  whom  he  aocnsed  of 
toespsating  on  his  nuuiorial  lights,  we  may  readily 
suppose  he  was  in  a  most  nneuTlable  state  of  mind. 
He  was  a  man  of  haughty  manners,  of  unyielding 
temper,  and  ol  aristocratic  ideas.  After  all  he  wrote 
in  praise  of  Ihe  Indian  character,  one  might  expect 
him  to  side  with  the  Anti-Rent  movement,  but  I  am 
inlbrmed  tliat  he  published  seyer«I  novels  against  it. 
I  believe  be  was  generally  suoccastU  In  bis  libel  snlts, 
for  in  his  day  the  people  of  thin  country  were  much 
more  piond  of  a  seoond'rate  author  than  of  a  first-rate 


editor;  but  he  must  at  somb  time  have  met  with  a 
rehnff,  for  in  "The  Ways  of  the  Hour"  we  find  a 
systematic  and  elaborate  attack  on  the  trial  by  Jury. 
The  key-note  is  sounded  in  the  prefboe.  He  here 
announces  the  object  of  the  book  to  be  "to  draw  tlte 
attention  of  the  reader  to  some  of  the  social  evils  that 
beset  ua ;  more  particularly  In  connection  with  the 
administration  of  criminal  justice."  As  to  Jury  trial 
he  says :  "  In  our  view,  the  Institution  Itself,  so  ad- 
mirable in  a  monarchy,  la  totally  nnanited  to  a  demo- 
cracy." He  refers  to  the  pr^udlces  of  Juries  ag^nst 
railroad  companies,  and  against  the  claims  of  non- 
resident creditors,  and  to  the  Influeuoe  of  politics  in 
the  composition  and  verdicts  of  Jurlee.  And  he  makes 
the  startling  announcement:  "Itlsoerlaln  that  the 
jttriee  are  Killing  into  disrepute  thronghont  the  length 
and  breadth  of  the  land." 

In  this  book,  written  in  IBGO,  we  find  plenty  of 
sneers  at  the  newly  adopted  Codeof  Procedure,  and  at 
the  system  of  ohooslng  Judges  by  popular  election  ; 
altltongh  the  author  discloees  that  he  is  aa  grossly 
ignorant  of  the  design  and  soopeof  the  one,  as  be  must 
neoesBBTlly  have  been  of  the  practical  results  of  the 
other.  The  plot  Is  as  absurd  as  could  be  conceived. 
A  youi^  lady  is  Indicted  fbr  the  murder  of  an  aged 
married  couple,  in  whose  &mlly  she  with  another 
woman,  aOerman,  had  been  an  Inmate.  The  house 
bums  down ;  two  hnman  skeletons  are  found  in  the 
ruins,  bearing  marks  of  violence  on  the  head.  Apiece 
of  money  is  found  in  the  poesesslon  of  the  accused 
corresponding  to  a  peculiar  piece  known  to  have  been 
kept  by  the  old  people  among  their  hoard  In  a  stock- 
ing. The  old  man  and  the  German  woman  were  both 
missing,  bnt  the  medical  testimony  leaned  lo  the 
theory  that  the  skeletons  were  both  female.  The  ac- 
cused is  first  put  on  trial  for  the  murder  of  the  old 
man.  With  no  more  proof  than  the  foregoing  of  the 
eorpvt  delicti,  and  no  evidence  on  the  part  of  the  de- 
fonoe,  to  speak  of,  and  in  spite  of  a  charge  very  favor- 
able to  the  accused,  thejnry  find  the  prisoner  guilty. 
She  is  sentenced  to  die,  bat  Just  then  the  old  man 
walks  inte  court  I  Some  discussion  ensues  as  to  what 
to  do  in  this  Juncture.  One  of  the  lawyers  anggesla 
an  examination  of  the  Code  I  But,  leaving  msttera 
Just  «a  they  are,  the  prisoner,  sentenced  to  die  tbr  the 
murder  of  an  individual  alive  and  well  in  court,  is 
put  on  trial  for  the  murder  of  the  old  woman  I  Out 
of  this  embarrassing  predicament  tbe  blr  accused  Is 
delivered  by  her  own  acutenees.  She  herself  con- 
ducts the  cross-exam iQatlon  of  the  people's  chief  wit- 
ness, a  woman  who  Identifies  the  piece  of  money;  and 
worrying  her  aa  only  one  woman  can  worry  another, 
makes  the  witness  confess  that  she  stole  the  stocking- 
hoard,  and  put  the  pecnllar  plaoe  of  money  In  the 
prisoner's  purse,  and  tliat  the  wounds  on  tbe  skulls 
of  the  deceased  were  caused  1^  a  ploughshare  which 
fell  on  tbem.  Of  course  the  yoni^  lady  was  acquit- 
ted, and  It  was  not  deemed  worib  while  after  this  lo 
put  her  on  trial  for  the  arson,  of  wbich  she  also  stood 
indicted.  Mr.  Cooper,  however,  doee  not  explain  to 
us  what  was  done  with  the  sentence  of  death,  nor 
whether  tbe  Code  himisbed  any  road  out  of  the  diffi- 
culty. 
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ties  aa  Oieee  coald  shake  the  eTstem  of  trial  \>y  Jury; 
hut  I  must  do  him  the  JnaUoe  to  say  that  he  did  not 
antidpate  any  thing  of  the  sort,  for  he  teUs  na  in  his 
prefoce  that  be  "  haa  not  the  vanity  to  snppoee  that 
aaj  tbiag  cont^ned  in  this  Ixiok  will  prodaoe  a  very 
aerioiu  impre«8lon  on  the  popularity  of  the  Jary;" 
bnt  when  In  the  same  conneoUon  he  infbrma  ns  that 
he  designs  the  boolc"  to  csoee  a  portion  of  blBTeaderB 
to  reflect  on  the  anttject,"  I  mustconfeas  that  the  most 
obviona  reflection  la,  that  If  Juries  were  oonatitated 
and  justice  adminLstered  as  the  author  deplete  them. 
It  U  no  wonder  that  he  procured  acme  verdluts  in  his 
favor  in  libel  anita. 


addressee  his  Able,  "  Ilie  Dog  and  the  Pox,"  to  alaw- 
yer,  and  introduces  it  as  follows : 


know  jon  lawven  can  with  ease, 
'wlHt  irordiand  meanlnKsna  yon  plL_., 
;uBge,  by  your  sktll  made  pliant, 


Invsnayoa  please; 
__atl»nguBge,  by  yoursKtll  me-"-  -" — " 

Will  bend  lollivor  every  client; 


^Itwltba 

For  iceptlclam  Is  yoi 


)'s  doubt  In  all  eipreulon. 
Hence  Is  the  bnr  with  tees  supplied, 
■    loenoe  takes  either  ■1''~ 


Your  hand  woald  have  but  paltry  Kteanlug. 
irlec 


Till  the  n< 


..  u  ,  and  to  augment  the  cost, 
prolixity  engrost; 


And 

Tin  t _„. 

Bead  o'er  a  will.    Wos't  ever  known 
~d  make  the  will  y{ 

ir  ALliaolODB  tnauenao." 


It  1b  Interesting  to  leom  the  views  of  the  elegant 
author  of  the  "Elegyln  a  Country  Churchyard"  on 
the  "  Study  of  the  Low."  They  are  fbnnd  in  a  letter 
to  his  fHend  West,  who  had  thoughts  of  devoting  him- 
self to  the  profasdon :  "  Examplm  show  one  that  it  Is 
not  absolutely  neoeasary  to  be  a  blockhead  to  succeed 
in  this  profeasion.  The  labour  la  long,  and  the  ele- 
ments dry  and  nnentertainlng ;  nor  was  ever  any- 
body (especially  those  that  anerward  made  a  figure  in 
it),  amuaed,  or  even  not  disgusted  in  the  beginning ; 
yet  npoD  a  further  acquaintance  there  la  surely  mat- 
ter for  onriMd^  and  teflectioii.  It  Is  strange  if  among 
oil  that  hi^  mass  of  words  there  be  not  somewhat 
intermixed  for  thought.  Laws  have  been  the  result 
of  long  deliberation,  and  that  not  of  doll  men,  bat  the 
contrary;  and  have  so  oloso  a  connection  with  his- 
tory—nay, with  philosophy  itself,  that  they  must 
partake  a  little  of  what  they  are  related  to  so  nearly. 
Besides,  tell  me,  have  you  ever  made  the  attempt; 
Was  not  you  IMghted  merely  with  the  distant  pros- 
peotr  Had  the  Gothic  character  and  bulkinces  of 
these  volumes  (a  tenth  part  of  which,  perhaps,  it  will 
be  no  ftirther  necesBary  to  oonsult,  thtm  aa  one  does  a 
dictionary),  no  lU  effect  upon  your  eyet  Are  you 
sure,  if  Coke  bad  been  printed  by  Elievir,  and  bound 
In  twen^  neat  pocket  volumes,  Instead  of  one  folio, 
you  should  never  have  taken  him  for  an  hour,  aa  yon 
would  a  TuUy,  or  drank  your  tea  over  him  V 


THE  SUPREME  COURT  OF  THE  UNITED 

STATES. 
Before  the  Constitution  of  the  United  States  fell  Into 
what,  to  speak  plainly,  must  be  called  Its  present  dia- 
credit,  there  was  no  Institution  created  by  It  witicb 
Interested  the  foreign  observer  more  strongly  than  the 
Supreme  Court  of  the  federation.  Although  its  de- 
dston  oould  only  be  called  forth  by  private  disputes, 
M.  deTooquevilleJnstly  speaks  of  a  court  which  had 
the  power  of  declaring  whether  a  law  consented  to  by 
all  exisUng  authorities  was  valid  as  "  standing  at  the 
head  of  all  known  tribunals."  The  language  of  the 
Continental  writers,  who  described  It  before  1860,  was 
invariably  eulo^tic  and  even  enthusiastic,  and  many 
of  them  noticed,  as  honorably  characteristic  of  the 
English  race,  the  fact  that  the  branch  of  It  which 
organized  the  greatest  democracy  of  the  world  had 
placed  it  under  the  protection,  not  of  a  airing  of  pre- 
tended eternal  truths,  nor  under  that  of  the  people  at 
large,  nor  nnder  thatof  the  legislative  body,  but  under 
the  guardianship  of  a  bench  of  Irremovable  Judges. 
The  writer  of  a  very  interesting  paper  in  the  .^Taf  ion 
of  New  Tork,  calls  attention  to  a  criaia  which  is  Just 
occurring  in  the  history  of  this  august  tribunal,  and 
inddentally  describes  the  fidl  of  its  credit  among  the 
people  of  the  United  States.  "  Thirty  years  ago,"  we 
are  told,  "  the  Supreme  Court,  and,  indeed,  the  judi- 
ciary generally,  stood  as  high  in  the  estimation  of  the 
public  as  it  is  given  to  mortal  authority  ever  to  stand. 
No  doubt  of  its  purity  lurked  in  men's  minds;  no 
political  bias  was  believed  to  influence  Its  decisions. 
It  was  looked  upon  by  the  common  consent  of  all 
parties  as  the  great  landmark,  the  one  great  bulwark 
of  society  which  was  sure  to  withstand  aU  storms,  and 
to  secure  the  nation  whose  taws  it  administered  in  the 
blessings  of  life,  liberty  and  the  pursnlt  of  happiness." 
The  first  sensible  decline  of  its  reputation  is  alleged 
to  have  occurred  when  it  pronounced  the  &moaa 
Dred  Scott  Judgment,  But  this  loss  of  popularity 
must  only  be  understood  of  the  section  of  the  popu- 
lation which  became  ultimately  dominant,  since  it  Is 
protnble  that  the  South  rejoiced  as  much  as  the  North 
mourned  over  the  decision  of  the  Supreme  Court  that 
Congress  was  incompetent,  by  an  enactment  sanction- 
ing a  onropromlse,  to  fix  forever  Uie  territorial  limits 
of  slavery.  Though  most  Important  and  meet  un- 
fortunate in  the  long  run  for  those  who  eli<jted  it,  this 
decision,  though  strict  law,  was  probably  good  law. 
And,  Indeed,  the  Nation  admits  that  the  real  quarrel 
of  the  people  of  the  North  with  the  court  was,  that  it 
would  not  expreesly  acknowledge  that  slavery  was 
intrinsically  wicked-~a  proposition  which,  whether 
true  or  not,  it  could  assuredly  never  have  laid  down 
without  a  gross  dereliction  of  duty.  When,  however, 
the  temporary  disruption  of  the  Union  left  the  Su- 
preme Court  in  exclusive  connection  with  Its  northern 
seotion,  it  became  Inevitable  that  snspldun  should 
turn  for  the  first  time  Into  hatred  and  dread.  For,  if 
the  court  had  decided,  as  it  very  possibly  must  have 
decided  If  Its  Jurisdiction  had  been  appealed  to,  it 
would  bare  deprived  the  North  of  all  power  of  ag- 
gression or  resistance,  assuming  its  decision  to  have 
commanded  obedience,  Theleastastutereader  of  the  I 
Constitution  of  the  United  States  canaee  tliat,  to  say  IC 
the  least,  a  plaudble  a 


1  be  made  out  for  hold- 
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ing  that  laws  declaring  paper  money  a  legal  tender, 
and  permilUng  a  oonaoription  forthearnty,  areincon- 
BiBtent  with  carefUl  provisions  for  the  sanctity  of  con- 
tracts and  the  liberty  of  the  person.  The  subjugation 
of  the  South  doubtless  re-established  respect  for  the 
court  among  the  natioa  as  a  whole;  bnt  the  Republi- 
can party  soon  learned  to  regard  it  with  the  extremest 
Jealousy  as  soon  as  the  reconstruction  laws  were  de- 
termined upon.  It  is  not  likely  that  there  is  any 
member  of  the  party  who  does  not  feel  they  ore -very 
near  the  wind,  indeed,  and  It  was  notoriously  the  hope 
that  the  Supreme  Court  would  declare  them  uncou- 
stitutlonal,  which  aniuiated  President  Johnson  during 
his  struggle  with  Congress. 

It  is  all  bnt  certain  that,  if  the  Judges  bad  laid  down 
during  the  war  Uie  law  which  most  lawyers  expected 
from  them,  the  people  of  the  North  wonld  have  set 
aside  their  anthority ;  and  in  that  ease  the  wreck  of 
the  institutions  of  the  United  States  would  have  been 
all  bnt  complete,  Bnt  the  court,  we  are  told,  gave  no 
really  important  decision  (if  we  except  those  on  bel- 
ligerency), during  the  whole  of  the  war.  In  spite  of 
this  prudence,  it  seems  to  have  been  regarded  by  the 
minority  of  Northerners  as  s  dangerous  partisan  body, 
and  every  attempt  waa  made  to  change  Its  character 
by  fllUng  all  the  seats  on  the  bench  which  became 
vacant  with  persons  qnalifled  for  them  only  by  sub- 
ordinaUon  to  the  cause  of  the  North.  More  open 
attacks  were  made  on  the  court  when  all  power  feU 
after  the  war  into  the  hands  of  the  Legislature.  An 
act  of  Congress  taking  sway  an  appeal  In  a  case  al- 
resdy  pending  threatened  the  most  extreme  messureti ; 
bat  an  extraordinary  bill  rendering  a  DU^oiity  of  two- 
thirds  of  the  Judges  necessary  before  a  law  passed  by 
Congress  could  bs  declared  unconstitutional,  bnt 
allowing  a  bare  majority  to  declare  it  constitutional, 
was  permitted  to  drop,  though  doubtless  the  Repub- 
licans could  have  carried  it.  This,  however,  seems  to 
bare  been  the  last  attempt  on  the  independence  of  the 
court,  and  we  are  assured  that  its  credit  and  popu- 
larity has  been  rising  ever  since.  It  is  not  without 
natural  and  Justifiable  pride  that  the  writer  tn  the 
Ifation  points  to  this  tendency  In  the  ship  of  State 
to  r^bt  itself.  It  is  distinctly,  he  tells  us,  l>ecause 
President  Johnson  so  disgraced  himself  that  the  dig- 
nity and  self-restraint  of  the  Supreme  Court  met  at 
last  with  the  appreciation  which  they  deserved.  We 
may  be  pardoned  tor  adding  that  the  violence  of  Con- 
gress had  much  to  do  with  the  change ;  but  we  are 
equally  of  opinion  that  It  Is  creditable  to  the  Ameri- 
can people,  that  they  should  turn  with  relief  to  the 
delil>eratlons  of  Judges  from  the  spectacle  of  ttoUoos 
conteuUon  in  the  Legislature  and  fUrioos  Intemper- 
ance in  the  executive. 

It  is  fortunate  for  the  Supreme  Court  that  popular 
feeling  hss  set  In  bvor  of  the  prindplea  on  wblch  It 
was  oonetmcted,  since  never  had  President  such  an 
opportunity  as  President  Orant  for  destroying  its 
purity  and  independence.  We  shall  make  no  apol<q^ 
for  borrowing  a  description  of  the  constitution  of  the 
court,  andof  the  changes  about  to  be  made  in  It,  which 
the  American  writer  considers  to  be  Decessary  even  for 
his  own  countrymeo.  The  Supreme  Court  has  hith- 
erto consisted  of  a  (^ief-Justioe  and  eigftt  associate 
Judges,  sitting  generally  at  Woshii^ton.    All  causes. 


however,  originate  locally,  and  are  tried  In  the  first 
instance  by  a  local  Judge,  known  as  a  district  Judge 
of  the  court,  and  appointed  by  the  President.  Ap- 
peals from  the  district  Judge,  in  which  very  lai^ 
amounts  are  at  stake,  lie  direct  to  the  Supreme  Court 
at  Washington.  But  in  the  cases  of  lower  amount 
which  constitute  the  bulk  of  the  litigation,  the  appeal 
1b  to  the  Circuit  Court,  which  bae,  up  to  this  time, 
been  composed  of  the  district  Judge  sad  one  of  the 
juices  of  the  Washington  conrt,  "ondrcnit."  For 
the  purpose  of  exercising  the  local  jurisdiction  of  the 
United  Stales  they  are  divided  Into  as  many  circnila 
as  there  ore  Judges  of  the  Washington  court,  and  Into 
a  large  number  of  districts,  each  State  generally  form* 
Ing  one  district,  thoogh  someof  the  loiger  States,  e.  jr., 
New  Torlc,  are  divided  into  two  or  more.  We  can 
eaaiij  believe  that  the  strength  of  the  oourt,  ss  thus 
constituted,  has  gradually  become  unequid  to  dealing 
with  UUgation,  which  increases  proportionately  to  the 
growth  of  the  United  States  in  population  and  wealth. 
Acoordingly,  am  act  of  the  last  session  of  Congress  adds 
one  new  associate  judge  to  the  oourt  st  Waoblngton, 
and  creates  no  lees  than  nine  judges,  to  be  called  dr- 
ouit  Judges,  with  functions  before  unknown.  The 
Circuit  Court,  which,  as  we  have  said,  disposes  of  the 
bulk  of  the  appeals,  will  now  consist  of  the  district 
judge,  together  with  eitiier  a  judge  of  the  Supreme 
Court  or  one  of  the  new  circuit  Judges;  and  the 
Nation  allies  that  it  will  be,  in  bet,  the  new  Judges 
who  will  exercise  the  local  Jurisdiction.  No  com- 
plaint seems  to  be  made  of  the  particular  mode  of 
strengthening  the  Supreme  Court  adopted  by  Con- 
gress, but  It  Is  said  that  the  fodlltles  for  packing  it, 
once  for  all,  which  the  act  confers  are  quite  without 
precedent  It  has  hitherto  been  a  rare  occurrence  for 
a  President  to  have  a  seat  to  fill  In  the  Supreme  Court 
once  during  a  single  term  of  office;  but  President 
Grant  has  one  new  Judge  to  nominate  to  the  Washing- 
ton oourt,  and  nine  Judges  of  a  totally  new  kind  to 
spread  over  the  country. 

We  are  glad  to  perceive  that  t«I^p:aphio  Intelligence 
of  later  date  than  the  article  we  have  been  noticing 
announces  that  President  Grant  has  made  the  very 
appointment  which  the  Ifation  oon^den  of  the  best 
omen,  by  giving  the  new  aeeocdate  Judgeship  to  the 
Attorney  General,  Mr.  Hoar.  It  Is  not  wholly  for 
selfish  reasons  that  on  Englishman  rejoices  at  the 
maintenance  of  the  Judicial  reputaUon  of  a  tribunal  to 
which  all  political  thinkers  look  with  interest,  and 
all  lawyers  with  respect.  Yet  we  may  be  forgiven  for 
expressing  a  hope  that  the  revived  popularity  of  the 
Supreme  Court  will  lead  Americaos  to  read  with  more 
attention  the  Judgments  wfatch  U  gave  during  the  war 
on  the  rights  and  duties  of  neutrals.  If  the  authori^ 
of  the  court  is  not  filial  to  Mr.  Sumner's  arguments, 
we  are,  at  least,  JuBtlfied  In  expecting  It  to  be  shown 
how  the  two  are  to  be  reooncUed. 


Robert  D.  Bogart,  tbe  defonlting  naval  paymaster's 
clerk,  applied  to  Judge  Benedict  laUly  tor  leave  to 
make  a  motion  tbr  a  new  trial,  on  tbe  ground  that 
new  evidence  in  his  favor  baa  been  discovered.  Tbe 
Judge  directed  that  tiie  necessary  papers  should  be 
prepared  and  submitted  to  him  for  Inspection. 
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AN  ADDRESS  TO  LAW  STUDENTS. 

At  Bboflt  the  doM  of  Um  reign  of  Charles  X,  of 
Ftuuie,  whan  were  pending  In  the  Frandi  oourtsaome 
of  tbcaa  proaecntiooa  of  the  preaa  wlildi  ended  In  the 
expuMoa  of  the  Bonrbona,  one  of  the  king*!  minis- 
ten  rentored  (o  qieak  to  the  tdiiefjndge  of  their  conrt 
of  demler  resort  in  respect  to  those  prosecntionB.  fie 
VMttured  lo  k  in  his  snxiet;  as  to  ny  to  the  iodg«, 
that  the  monuidi  would  regard  a  particnlar  dedaion 
of  the  qoesUon  as  a  great  gerrice  rendered  to  the 
erown.  The  answw  of  tlie  indge  was  becoming : 
"Sir,  myoonrtrendeTB  judgment  — not  wrrice." 

On  an  occssion  in  onr  own  ooorte,  when  <nie  who 
had  occDpied  a  place  on  the  bmdi  and  retnmed  to  the 
barbsddledHgainetblmoneorhlaDwndeciBiona,  he 
WM  ev1dMitl7  annoyed.  Hla  advtanaij  ^ipUed  to 
him  the  oonplet  of  Shaftesbniy : 


TUfl  ia  what  Baoon  oalla 
pointed  apeeofaea;  and  Ooero  terma  AultNae  — nlt- 
pita  that  one  may  Kxtract  salt  f^m,  and  anrely  Ideaa 
can  iWTer  be  more  effective  than  when  thus  clothed 
in  a  garb  at  ouoe  fordble  and  pleasing. 

This  faculty  ia  snaoeptible  of  great  improvement  by 
CQltlratiou.  Yon  will  readily  call  to  yonr  minds  the 
instanoe  of  (his,  given  by  Moore  in  his  "Lifeof  Sheri- 
dan," where  he  relates  In  how  many  different  forma 
be  found  among  Sheridan's  p^ten  the  Bentenoewhidh 
was  finally  given  forth  tn  the  imputation  that  some 
mie  had  "  drawn  on  bis  memory  for  his  wit,  and  on 
his  Imagination  for  hla  Cuts." 

And  it  la  worthy  of  oolllvation,  for  it  Is  often  a  pow- 
erful weapon  In  the  bands  of  a  aUlllhl  debater,  and  Is 
qnlte  an  essential  element  of  that  eloquence  whidi  is 
now  expected  of  the  lawyer  who  aims  at  emlnenoe. 

There  are  several  oonslderaUona,  of  oompantlvely 
modem  origin,  which  render  Uie  cultivBtlou  of  ora- 
tory enentlal  to  the  lawyer.  One  arises  trom  his 
neoeasary  participation  in  the  poUUcal  struggles  of  his 
day,  where  he  cannot  hope  to  oompete  with  auooen 
with  (be  boat  of  public  Bpe«kers  that  spring  np  around 
biro  without  laboriona  pmparation.  Another  arises 
from  the  manner  tn  which  the  monopoly  of  the  pro- 
Um^oa  has  been  removed,  and  the  door  for  oompetl- 
tlou  thiown  wide  open  for  the  admission  of  all  niamwi 
ofinlelleeti.  And  yet  aootber  arises  itom  the  election 
of  Judges  and  the  consequent  n^nent  changce  of 
them,  whereby  tlie  stem  severity  which  <K>oe  forbid 
the  oourt  In  bane  ttom  being  a  field  for  the  learning 
or  the  practice  of  oratory,  has  been  removed. 

Tboe  and  other  canses,  on  which  I  cannot  pause 
now  to  dwell,  have  tended  greatly  to  popularize  the 
eloquence  of  the  bar,  and  demand  trom  the  pt»cti- 
tioner  a  wider  range  of  thought  and  Ulastrstion  than 
would  have  been  tolerated  in  olden  time. 

It  is  not,  however,  merely  in  speaking  that  the  law- 
yer's eloquence  la  to  be  displayed.  He  must  also  be 
«  good  writer.  The  vast  IncTGase  of  business  among 
nairflatA  yean  has  rendered  the  submission  of  causes 
ou  written  arguments  now  quite  common.  Written 
opinions  are  now  much  more  fluently  required 
from  the  professloQ  Iban  formerly,  and  the  access  to 
the  bench,  where  opinions  must  be  written  to  give 


>w  somnch  essler  than  it  was  In  times 
past  that  the  practitioner  most  prepare  himself  for 
Ibis  very  attainable  pbaae  of  duty. 

H^oee  to  acqoire  a  good  style  is  qnlte  essential  to 
the  educated  lawyer;  and  the  more  so,  because  ttie 
auditory  before  whom  it  is  to  be  displayed  is  beoom. 
ing  d^ly  more  eriUcal.  Gould  Judges  hear  the  com- 
ments of  the  bar,  when  a  oardeasly  written  and 
loosdy  framed  opinion  Is  delivered  by  tbem,  they 
would  be  apt  to  give  mote  time  to  the  durice  of  their 
UngnagCL  To  think  of  a  Jodge'a  nalng  sodi  an  ex- 
pressioii  as  this :  "  Dtvenifled  almost  to  loflnltude  by 
the  studious  ad^ttattons  of  depraved  Ingennltr."  Tet 
tt  will  be  found  in  the  repoita  of  onr  Supreme  Court. 
Or  this,  whltdi  will  be  found  in  the  report  of  a  owe  In 
the  Probate  Oourt:  "Tlie  report  of  these  dedslons  are 
In  mannacrlpt,  and  are  not  presented."  Orthls,  where. 
In  our  Court  of  Errors,  where  the  qaesUon  was,  irtiat 
passed  under  a  residuary  devise,  cms  of  the  Judges' 
said :  "  I  also  can  paint  to  my  imagination  the  vener- 
able Hollander,  aested  In  his  own  chair  which  he 
brou^twlth  him  from  Holland,  about  commend ug 
with  his  wilL  I  see  bis  anxious  oonntenanoe  and 
venerable  form  slowly,  yet  firmly,  grasp  his  pen,  and 
commence  the  solemn  writing  with  thne  words,  '  In 
the  name  of  Ood,  Amen,'  with  much  thought  and 
rejection," 

Be  the  line  of  thought  what  It  may,  when  dothed  In 
such  ■  garb,  It  Is  shorn  of  much  of  its  power,  and  will 
neoessarUy  beUttle  rather  than  elevate  him  wbo  thus 
reminds  us  of  the  shield  of  Adiilles,  with  Ignorance 
on  Its  frMit  and  an  untamed  warrior  1>ehlnd  IL 

But  of  aU  knowledge  that  may  come  within  the 
range  of  the  lawyer's  dHudderatlon,  there  Is  ncme  so 
important  to  him  ss  a  knowledge  of  human  nature. 
With  Bome  It  Is,  I  am  aware.  In  a  measure,  intui- 
tive.   ItwaBsowithBllBhaWimamB,towhomI10Te 

I  once  knew  a  man,  who  rose  no  hl^Mr  In  ttie  pio- 
fosskin  than  the  defender  of  suits  In  a  Justice's  court, 
but  he  bad  a  marvelous  knowledge  of  the  bnuuD 
heart.  He  seemed  alwi^  to  know  precisely  what  to 
say  or  do  to  Bttahi  hla  object.  Whether  before  a  oourt 
or  Jury,  or  In  the  l^lelative  halls  (for  he  was  once  a 
member  of  the  Legtsiature),  or  In  the  ordinary  walks 
of  litB,  he  wasamauof extraordinary  Influence.  Un- 
educated, and  somewhat  Irregular  In  his  habll^  he  yot 
seemed  to  know,  as  It  were  by  intuition,  predsely 
what  motive  would  be  likely  to  Influence  his  be«T«r. 
With  proper  training  and  education,  possesslDg  this 
power,  he  would  have  made  asplendid  lawyer.  As  It 
was,  he  was  only  an  extraordinary  pettifc^ger,  and 
foil  an  early  saorlfloe  to  bis  habits. 

Intuitive  knowledge  lo  such  an  extent  Is  rare,  yet 
we  bave  all  of  us  the  Ihculty  of  reading  the  human 
heart,  which  is  capable  of  cultivation  and  nnllmited 
improvement.  And  I  surely  do  not  overrate  its  Im- 
portanoe  when  I  Bpeak  of  It  as  Indispensable  to  the 
snooeesfUl  lawyer. 

Ton  are  addressing  a  Jury.  One  of  them  perhaps  is 
slow  and  cauliouB  In  thought,  another  rapid  and  Im- 
pulsive. One  lBlgnonmtBnduninfonDed,andanother 
Intelligent  and  educated.  OnelsiiarTow-mlnded,and[^, 
sets  an  undue  value  upon  mtmey.  Another  Ib  en- 
larged and  liberal  In  his  views,  attaching  value  only 


THE  ALBANY  LAW  JOURNAL. 


to  wtiAt  is  abatractly  right.  One  la  full  or  prejudice 
Ibr  clan  or  date;  another  bir,  calm  and  Impartial. 
In  fine,  the  varieij  of  inlellecl  and  feeling  you  are  to 
move  is  illimitable.  You  cannot  influence  them  all 
by  the  Bsme  course,  yet  It  is  your  province  to  reach 
them  all.  Yon  may  offend  the  Ignorant  one,  by  talk- 
ing in  language  so  br  above  hia  own,  that  there  will 
be  forced  upon  his  mind  a  comparison  between  his 
deficiency  and  yonr  adTantagee.  So  you  may  repel 
the  instructed  one  by  dwelling  too  long  and  loo 
minutely  upon  the  topics  on  which  he  may  think  no 
man  can  be  uninformed.  And  thusstep  by  step,  from 
ignorance  of  human  nature,  you  may  alienate  the  Jury 
IVom  your  cause  rather  than  attract  them. 

So  when  addressing  the  benob,  you  will  find  the 
same  variety  of  intellect  and  mental  bablt,  though 
displayed  in  a  different  form,  and  you  will  experience 
the  same  necessity  of  knowing  bow  the  mind  is  to  be 
reached. 

So  when  your  client  oomea  to  you  to  state  his  case 
ftir  your  advice,  you  will  want  to  know  how  to  jndge 
of  him.  Perhaps  he  has  been  very  angry  at  his  op- 
ponent, and  has  so  fiir  overcome  his  passion  as  to 
assume  an  outward  appearance  of  calm,  while  the 
storm  of  passion  Is  still  raging  beneath  the  surface. 
Unless  you  can  detect  the  signs  of  this  slumbering 
emotion,  you  cannot  tell  bow  fiir  bis  story  ia  colored 
by  his  feelings,  nor  can  you  be  sure  tliat  you  advise 
rightly,  and  do  not  incur  the  hazard  of  misleading 
him.  Perhaps  be  has  a  clumsy  and  oonfused  mode 
ofstating  his  case.  Perhaps  there  is  something  secret 
connected  with  it  which  be  deelree  to  couceal,  but 
which  It  Is  Important  you  should  know  In  order  to 
advise  him  wisely  and  well. 

These  and  a  thousand  other  Instances  which  will 
occur  in  yoar  practice,  will  all  tend  to  admonish  yon 
of  the  neoessity  of  your  being  able  to  read  your  ollent'a 
mind,  maugre  all  be  may  say  to  you,  and  this  will  be 
the  more  important  to  yon,  because  that  any  ultimate 
defeat  in  bis  cause  Uiat  may  flow  from  a  want  of  this 
power  will  inevitably  involve  yon  as  well  as  him  in 
the  disastrous  consequences. 

So,  too,  with  witnesses  on  the  stand.  If  yon  do  not 
know  how  todeal  with  them —If  you  are  incapable  of 
disooveriug  the  motives  that  Influence  them,  you  wiU 
be  wanting  in  one  of  the  most  important  duties  of 
your  calling.  Perhaps  be  Is  a  loo  willing  witness, 
and  will  allow  his  anxiety  for  your  success  so  to  color 
his  testimony  as  utterly  to  discredit  him.  He  may  be 
a  reluctant  witness,  from  whom  you  are  compelled  to 
drag  the  truth  as  by  cart  ropes.  Perhaps  he  Is  will- 
fully falsifying  the  truth  and  exercising  a  keen  in- 
genuity in  misleading  you.  He  may  be  under  the 
Influence  of  passion  or  pr^ndice,  and  thus  be  Inclined 
to  give  a  distorted  view  of  what  be  knows.  Ferbapa 
be  may  1m  timid  and  terrified  at  tbe  novelty  of  an  un- 
wonted position,  or  he  may  be  dogged  and  sullen  in 
his  determination  not  to  be  entrapped  by  tbe  lawyer. 

In  fine,  not  lo  waste  words  on  this  topic,  every  Im- 
aginable motive  wbloh  can  loHuenoe  human  action 
must  be  bmlUatly  known  Ui  him  who  is  to  engage  in 
the  trial  of  causes  and  tbe  eliciting  truth  from  oral 
testimony. 

But  there  are  two  errors  very  common  in  tbe  pro- 
Itesiou  which  the  prudent  lawyer  will  always  avoid. 


One  is  tbe  causeless  abuse  of  your  adversary's  wit- 
nesses. This  always  exciteo  tbe  sympathies  of  tbe 
jury  in  his  bvor,  and  i^iaiitac  you.  They  participate 
in  his  feelings,  not  yours,  and  they  are  very  apt  to 
imbltie  a  pr^udice  agiduat  your  client,  when  they 
fbnt^  they  see  yon  have  no  other  hope  of  sneceae. 

Besides,  such  a  course  ia  really  derogatory  to  an 
honorable  mind.  Tbe  witness's  mouth  Is  sealed,  and 
yours  is  privU^ed  to  be  open.  It  Is  not  very  chival- 
rous to  abuse  that  privil^e,  when  it  is  personally  so 
safe  for  you  to  do  so.  And  you  will  find,  that  while 
the  utmost  freedom  of  remark  will  be  tolerated  where 
circumslances  wariant  It,  ut^ustiflable  harshness 
towards  a  witness  will  always  recoil  upon  you  to  your 
injury. 

I  am  aware  that  sometimes  this  habit  Is  Indulged  in 
to  please  the  client,  or  because  be  desired  It.  But  when 
UQwarranled  by  uiy  of  tbe  focta  of  the  case,  the  efltet 
Is  the  same,  whether  tbe  act  Is  the  result  of  your  or 
your  client's  will.  In  suob  a  case  your  client  is  a  fool, 
and  you  must  not  listen  to  bim ;  but  on  the  other 
hand,  it  is  your  duty  to  protect  him  from  the  conse- 
quences of  his  own  folly. 

Another  of  those  errors  Is  the  onneoeeaary  croas- 
examination  of  your  adversary's  witnesses.  I  have 
seen  more  suits  lost  from  this  cause  than  from  any 

Some  of  tbe  profession  seem  to  think  that  tfaeobject 
of  a  cross-examination  is  to  draw  out  from  the  witness 
all  the  facts  that  he  knows.  Others  flnd  their  eom- 
bativeuesa  excited  by  adverse  testimony,  and  stumble 
along  in  the  Indulgence  of  their  passion,  unlll  they 
have  unwittingly  strengthened  thelrsdversary'scase. 
Others,  again,  yield  to  tbeir  dlent'sBng^jestion,  whose 
mind,  perhaps,  is  too  agitated  to  see  ultimate  eS^la, 
or  beyond  the  mere  Incident  Inqueeliim,  and  to  whom 
the  lawyer  then  owes  the  protection  of  his  own  calm- 
ness of  Judgment 

Whatever  may  be  tbe  case,  the  &ct  la  patent  that 
the  object  of  a  cross-examination  Is  very  generally 
misunderstood,  or  lost  sight  of,  and  dismay  and  de- 
feat often  follow.  It  requires  a  very  sound  Judgment, 
andadeep  knowledge  of  human  nature,  to  know  bow, 
and  how  tai,  to  cross-examine  an  adversary's  wttness. 
One  of  the  most  eminent  members  of  the  New  York 
bar  seldom  indulged  in  a  cross-examination,  and  such, 
I  believe,  was  the  habit  of  Daniel  Webster.  Of  late, 
however,  tbe  bar,  setting  aside  tbeae  examples,  seem 
to  deem  such  a  feat,  to  be  like  the  deep  sea-line  of  the 
saUor,  its  depth  and  oonsequent  value  to  be  measured 
by  Its  length. 

Hence,  In  a  great  d^ree,  it  is,  that  our  trials  In 
modern  days  have  extended  over  snob  large  spaces  of 
time.  In  the  days  of  Lord  Kenyon  {1796),  speaking 
of  a  trial  which  lasted  fr^m  9  a.  x.  to  10  P.  m.,  and 
was  not  then  finished,  be  said :  "It  was  left  to  modem 
Umee  la  bring  forward  caaen  of  such  extraordinary 
length."  What  would  he  aay  of  more  modem  trials, 
like  the  anti-rent  trial  In  Columbia,  for  Instance, 
which  lasted  nearly  Ave  weeks,  of  as  many  hours 
each  dayT  In  that  caae.  I  am  aware  that  the  extra- 
ordinary length  of  tbe  trial  arose  fr^m  the  abuse  of 
the  prlvil^^  of  oroas-examlnadon,  and  such,  I  believe, 
will  generally  be  (bund  to  be  tbe  case, 

T'  in  however,  a  pemiolous  practlca,  as  well  to  the 
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orooUUoner  engaged,  »ato  the  adminiatratlon  of JiibUm 
generally.  The  bar  owe  it  to  thenuelvee  to  oorreot 
tbe  evil,  Ibr  the  oonseqaenoes  will  be  visited  npon  them 
tad  not  npon  the  bench,  and  they  onght  ever  to  bo«r 
lu  mind,  th«t  while  they  are  the  pedeirtal  on  which 
the  atatue  of  the  bench  is  erected,  they  cannot  dlmin- 
lah  tbe  pedestal  wlthoat  elnklng  the  Btstne, 

One  quality,  becoming  in  every  man.  Is  most  espe- 
dally  demanded  of  the  lawyer.  I  mean  moral  oonr- 
^e  — tlie  capadty  to  b^  "No"  when  it  OQght  to  be 
Mid,  and  the  ability  to  do,  witbont  ahrlnlting,  Uiat 
willed)  ooavletlon  teaches  ou^t  to  be  done.  In  the 
whole  ooorse  of  his  proibsBiooal  life,  and  particniarty 
in  tbe  oonanmmation  at  It  on  tbe  bench,  at  which  bo 
many  aim,  tliis  quality  ia  of  inestimable  value,  and  U, 
mdeed,  at  Umea,  Indispensable. 

It  is  often  the  provinoe  of  the  lawyer  to  defend  bis 
idient  against  tbe  unhappy  oonaequenoes  of  popular 
prsjudloe ;  olten  hii  duty  to  atand  by  blm  at  the  liaz- 
ai  of  personal  conaeqaences  to  blmaelf ;  he  la  often 
.allied  upon  to  defend  the  poor  and  the  fk'tendless 
^igalnat  tbe  oppressions  of  those  who  could,  with  their 
power  or  their  wealth,  greatly  aid  or  oppress  him ; 
«nd  Hometimea  to  hazard  the  bvor  of  the  court  by 
resistiiig  what  be  sees  would  be  oi^nstly  rutnooe  to 
his  client. 

Be  who  can  eland  calmly  firm  and  intrepid  at  such 
times  is,  indeed,  a  worthy  member  of  our  proftssion. 
He  who  cannot  will  bat  malce  himself  a  living  ex- 
empllfloaUon  of  the  truth  that  weakness  is  worae  In 
its  oouaequenoes  tlian  crime,  for  the  simple  reason 
Uiat  one  can  divine  the  motives  and  gnard  against  the 
conduct  of  a  rogue,  but  cannot  of  a  fool. 

It  is,  however,  when  the  lawyer  ascends  the  bendi 
that  Ibis  quality  becomes  the  moat  valuable,  and  is 
tbe  moat  frequently  called  Into  play,  Ibr  there  is  no 
reqnialtjon  more  imperative  on  the  Judge  than  that 
of  adhering  firmly  to  principle,  regardless  of  conse- 
quences, alike  to  himself  and  to  others.  To  do  this, 
requires  either  a  peculiar  organiiatlon  which  Is  rare, 
or  long  practice  in  the  walks  of  the  active  profassional 
lifei  and  be  who  blla  in  attaining  it,boweyer  pro- 
found bis  learning  or  great  his  genius  may  t>e,  wlU 
&U  of  attaining  eminence  as  a  Judge. 

This  lias  always  been  a  matter  of  so  mnob  dUBcnlty, 
that  in  the  source  whence  we  derive  our  jnrlspmdence, 
and  In  onr  own  institutions,  the  Independence  of  the 
judlciaryfaasbeen  constantly  aimed  at,and,  inagreat 
measure,  suacesafnlly  achieved.  Unhappily,  more 
modera  practicea  have  assailed  this  cardinal  princi- 
ple, and,  with  ns,  the  Independence  of  the  Judiciary 
be^ns  to  yield  to  popular  clamor.  It  is  the  election 
of  Jndges,  and  their  short  tenure  of  offlcs,  which  Is 
perfbrming  this  work. 

Even  if  no  Judge  Is  to  be  fbund  weak  enough  to 
ahape  Us  action  in  reEarenoe  to  a  re-eleotlon,  no  In- 
fumbent,  however  independent  he  may  really  be,  can 
escape  the  Imputation  fKim  some  depraved  source, 
that  such  a  consideration  will  Infiuenoe  his  action. 

And  hence  has  arisen  a  modem  practice  among  the 
newspapers  of  the  day  of  discusalngjndloial  decisions, 
and  threatening  the  functionary  who  delivers  them 
with  par^  vengeanoe. 

This  ptaoUoe  cannot  be  too  earnestly  deprecated,  for 
it  is  Invading  the  Independence  of  the  judiciary  —  tbe 


of  which  has  long  been  deemed  of  vital 
Importance  in  all  our  Institutions,  and  It  Is  subjecting 
the  administration  of  Justice  to  all  the  fluctustlDna  of 
party  politics,  and  all  Ibe  pr^udlcee  of  popular  clamor. 
It  is  In  the  power  of  the  profession  to  apply  one 
remedy.  If  not  tbe  only  one,  to  tbe  growing  evil,  and 
that  Is  by  cultivating  among  themselves,  and  thns 
reflectively  on  the  bench,  an  utter  disregard  of  news- 
paper uilmadveraions  npon  their  profeasioual  deport- 

Sergeant  Talfonrd  wasastrlkingilinstrationof  the 
ease  and  safety  with  which  their  threatened  vengeance 
may  be  disregarded.  He  gave  some  oObnse  to  Uie 
London  press,  and  they  displayed  their  resentment 
by  refusing  to  noUce  him;  so  that  whenever  the 
oanses  In  which  he  was  engaged  appeared  In  the  re- 
ports of  tbe  day,  bis  side  was  either  entirely  omitted, 
or  his  views  were  reported  as  those  of  Mr.  ,  or 

Mr. . 

I  am  not  aware  that  he  over  experienced  any  injury 
trota  this  line  of  conduct,  or  that  hia  busineas  was  at 
all  impaired  by  it.  Certainly  he  lost  no  reputation  or 
standing  by  it,  for  he  was  soon  afterward  promoted  to 
the  bench,  and  bo  remained  with  honor  till  he  died. 

At  all  events,  the  members  of  the  bar  owe  it  to  tbelr 
profeeston,  and  to  tbe  Independence  of  the  Judiciary, 
In  which  they  are  most  deeply  lnt«reeted,  to  resort  to 
tUI  means  in  tbelr  power  to  arrest  a  practice  which 
can  be  ftaught  only  with  dlsastrons  consequences. 

To  threaten  a  Judge  with  personal  Injury  for  dedd- 
ii^  a  question  aooording  to  the  honest  dictates  of  his 
conscience  and  Judgment,  Is  terrible  enough.  Bnt  to 
be  able  to  Huoceeafully  execute  such  threat,  is  incon- 
ceivably so.  It  requires  no  very  vivid  Imagination 
to  paint  the  Boenes  of  uncertainty  and  concision  that 
must  flow  from  an  established  prevalence  of  tlila 
unhappy  practioe. 

But  I  am  admonished  that  I  may  be  extending  my 
remarks  beyond  the  limits  of  your  patience,  and  there- 
fore I  hasten  to  a  dose,  though  to  the  neglect  of  other 
topics,  on  which  I  might  dwell,  perhaps,  with  plea- 
sate  as  well  as  profit.  There  is,  however,  one  other 
topic  on  which  I  must  pause  a  moment,  because  with- 
out It  such  a  discourse  as  this  would  be  incomplete. 

Hitherto,  I  have  spoken  of  the  lawyer  rather  than 
of  the  student  — of  tbe  practicing  Ucentlale,  rather 
than  of  the  probationer ;  and  I  have  done  so,  because 
your  preparatory  course  wlU  soon  terminate,  and 
yonr  hour  of  trial  In  the  bosy  walks  of  the  profession 
begin.  Had  I  now  room  to  do  so,  I  would  gladly 
speak  of  yonr  course  of  studies,  of  the  works  that  may 
be  worthy  yonr  attention,  and  the  Just  merit  of  the 
most  prominent  of  them,  and  of  tbe  value  of  anti- 
quarian studies  connected  with  the  law. 

Modern  times  have  given  birth,  espedally  in  this 
country,  to  many  new  works,  which  cause  the  aoquisl- 
tlonofBrstprlndplea  to  be  much  easier  than  formerly. 
Foremost  among  them  In  our  country  are  Kent's 
Commentaries,  Oreenleaf 's  Treatise  on  Evidence,  and 
FarsonB  on  Contracts  and  Mercantile  Law.  These  are 
standard  and  unexceptionable  works.  Someof  Story's 
Commentaries  rank  near  to  them;  but  they  smack 
too  much  of  the  sdssora,  and  tbe  citations  are  not 
always  reliable. 

Kent's  single  work  Is  a  valuable  monument  to  his 
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gentuB  and  leamiDg,  and  affords  a  rare  inBtaoce  of  & 
man's  having  earned  both  repatation  and  fbrtone  alter 
attaining  the  age  of  sixty,  oud  alter  the  Constitution 
of  his  State  had  declared  him  inoompetent  to  be  longer 
ajudge.  Hia  jadidal  reputation  earned  befbre  that 
period  waa  Indeed  great,  bat  it  pales  into  insignia- 
cance  before  his  feme  as  an  author. 

Oreenleaf  and  Parsons  are  alike  valuable  fbr  their 
learning,  for  the  preoMon  and  beauty  ot  their  style, 
and  for  the  oleamess  of  their  elucidations  of  the  topics 
whereof  they  wrote. 

These  writers  have  done  their  part  toward  the  eman> 
ripation  of  our  laws,  our  language,  and  our  legal 
literature  ttoia  foreign  dependence.  And  as  Bacon 
truly  remarks,  that  every  lawyer  owes  to  his  profeo- 
sion  some  contribution  to  its  stores  of  knowledge,  so 
we  may  well  hope  tliat  as  lime  loUa  on,  others  will 
oontribute  their  rlTulets  to  the  mighty  stream  of  learn- 
ing which  la  yet  to  flow  in  onr  midst. 

To  trace  laws  to  their  origin,  is  not  only  a  source  of 
interest,  bat  of  knowledge  to  the  lawyer.  For  thus  it 
Is  that  we  are  t>etter  enabled  to  comprehend  the  exact 
nature  of  a  ):\Ue  by  studying  out  its  origin. 

To  me,  the  stady  of  what  I  ma;  oall  the  antiquities 
of  the  law  is,  I  confess,  peonllarly  interesting,  and 
amid  the  mna^  records  of  the  past  I  flud  niany  a 
valuable  gem. 

Thus  we  hare  on  our  statute  book  a  law  of  recent 
existence  with  os,  bnt  whose  origin  can  be  traced  far 
back  Into  past  ages.  I  refor  to  the  statute  which  pro- 
vides that  the  relatives  or  representatives  of  s  dain 
person  may  recover  from  the  perpetrator  of  the  homi- 
cide damages  measured  by  a  pecuniary  standard.  I 
found  some  twentr  years  ago  such  a  principle  prevail- 
li^  among  the  Indians  on  our  fMntlers,  and  it  is  but 
a  revival  of  the  weregild*  of  onr  Saxon  anoeetors. 
But  it  has  on  ori^n  still  more  ancient,  for  in  Homer, 
AJax  Is  made  to  say  to  Ulysses, 

"AiItd,  thsBlaogbterofhlsBoa  fOrglTes, 
The  price  of  blood  discharged,  the  murclerer  lives." 

The  practice  foil  a  saciiflce  among  onr  anoestoia  to 
the  reSned  principle  Uiat  the  public  wrong  absorbed 
the  private  Injury,  and  now  after  on  absence  of  a  thou- 
sand years  from  our  Jurisprudence,  it  appears  again 
among  ua  in  an  evldMitly  onconsoioaB  revival  of  the 
past. 

When  the  Statute  of  Limitations  was  first  enaoted, 
it  wsa  In  the  form  that  no  action  should  be  brought 
after  six  years,  etc.  The  act  was  received  with  great 
bvor  as  a  statute  of  repose.  It  was  first  held  that  the 
defendant  need  not  plead  it  in  any  form,  but  might 
lake  advantage  of  the  thct  on  the  trial.  Afterward  it 
was  held  that  If  the  flict  appearod  on  the  pleadings,  tbe 
defendant  might  demur,  or  if  it  did  not  thus  appear, 
he  must  plead  it.  At  first  it  was  held  that  the  statute 
was  an  absolute  bar  of  itself.  Afterward  It  began  to 
Jail  into  disbvor,  because  at  times  it  had  operated  per- 
niciously, and  the  courts  began  to  be  aatule  in  finding 
modes  of  avoiding  it.  At  one  time,  it  was  held  that 
a  promise  to  pay  Uie  debt  would  lake  the  case  out  of 
the  statute.  Next,  that  a  mere  acknowledgment  of 
Indebtedness  would  answer,  and  finally  the  courts 

*  WeresUd— The  price  or  flue  set  on  a  person's  head  for 


went  so  far  as,  in  the  quaint  language  of  some  com- 
mentator, to  render  it  necessary  for  a  debtor,  if  he 
wished  to  avail  himself  of  the  statute,  to  knock  hia 
creditor  down  if  he  spoke  to  him  about  tbe  claim. 
But  now  we  have  got  back  to  the  point  of  requiring  a 
positive  promise,  and  in  writing,  to  revive  the  debt. 

The  olden  mode  of  administering  Justice  also  inter- 
ests me.  In  Sayre's  Reports,  3G,  Is  s  cose  where  a  new 
trial  was  granted,  because  there  was  so  much  noise  in 
court  that  the  Jury  could  not  hear  what  the  Judge 
said,  nor  the  clerk  hear  the  verdict. 

In  Bacon's  Abridgment,  title  Verdict,  p.  19,  a  case 
Is  spoken  of  where,  at  yUi  Friui,  in  s  suit  between 
a  bishop  and  an  aarl,  the  cause  was  tried  out  of  doors, 
and  two  of  the  Jurora  went  aw^  because  a  great  tem- 
pest arose. 

In  the  proceedings  against  Sir  Olles  Mompesson  and 
Sir  Francis  Mitchell,  in  2  Howell's  Slate  Trials,  1110, 
1131,  we  have  the  original  of  ^r  OUes  Overreach  and 
Justice  Greedy,  In  Masdnger's  play  of  "New  Wt^  to 
pay  Old  Debts." 

So  the  characters  and  fortunes  of  the  brothers 
Edgar  and  Edmund,  in  Shakspeare's  King  Lear, 
are  taken  fK>m  one  of  our  aniHent  law  reports. 

Baoon's  Abridgment  (title  Statute),  says  a  statute 
can  do  no  wrong,  but  it  may  do  some  thinp  which 
seem  very  strange;  It  may  make  a  woman  a  man  to 
some  civil  purposes,  for  It  may  moke  her  a  mayor  or 
a  Justice  of  the  peace. 

In  Jenkins'  Centuries,  oont^ning  esses  as  flir  back 
as  A.  D.  1220,  we  have  a  law  which  Scott  has  woven 
into  his  "  Fortunes  of  NlgeL"  It  Is  this :  A  strikes 
B  In  Westminster  Hall  sitting  the  courts.  A  shall  I>e 
indicted  of  this,  and  if  he  be  convicted,  his  Judgment 
shall  be  that  his  right  hand  be  cut  ofi',  he  be  impris- 
oned fbr  Ilf^  and  his  lands  and  chattels  be  forfoiied  to 
the  king,    (1  Century,  case  81.) 

His  2d  Century,  case  66,  lays  down  the  principle 
(since  overruled  with  us),  that  "The  Lawof  Ood,of 
nature,  and  of  nations  created  kings,  which  law  Is  not 
alterable  by  any  creature," 

And  bis  8d  Century,  case  44,  oontains  a  principle 
which  might  without  harm  be  domiciled  among  us, 
viz.,  the  king's  grant  of  an  office  which  requires  skill, 
to  on  unskiilAiI  man  is  void. 

This  reporter,  David  Jenkins,  was  a  Welch  Judge, 
in  the  days  of  the  Long  Parliament.  He  was  a  sturdy 
royalist,  and  refused  to  acknowledge  their  usurped 
authority,  though  offered  a  pension  if  he  would  do  so. 
He  was  condemned  to  deaUi,  but  his  execution  was 
suspended,  and  be  was  kept  many  years  in  prison. 
It  was  daring  Ills  Imprisonment  thst  he  compiled  this 
work,  and  he  sent  It  forth  with  these  touching  words 
in  his  preboe:  "Aniidst  the  sound  of  drums  and 
trumpets,  surrounded  by  an  odious  multitude.of  bar- 
barians, broken  with  old  age  and  confinement  In  pris- 
ons, where  my  follow-aabJectB,  grown  wild  with  rage, 
detained  me  for  fifteen  years  together,  I  bestowed 
many  watchful  hours  upon  this  performance." 

Bnt  I  am  wandering  br  beyond  my  intention.  To 
me,  the  antiquities  of  the  law  are  too  fitvorite  a  study 
to  enable  me  easily  to  resist  the  temptation  of  dwell- 
ing upon  them. 

I  pass  to  the  single  topic  to  which,  before  tndulg^ug 
in  tide  digression,  I  intended  to  confine  the  residue  of 
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this  paper.  That  topic  la  "  Integrity,"  at  once  the 
duty  >ind  the  privUege  of  the  proression. 

There  are  aome  calHnga  wherein  it  mnat  be  exceed- 
ingty  dlfQcult  to  maintain  a  high  standard  ot  moral 
integrity.  It  must,  ibr  instance,  be  dtfflcuU  In  that 
calling  wbere  tlie  rule  of  caveat  emptor  prevails,  for 
thus  is  Cai^;bt  that  it  ia  a  legal  privilege  to  suppreaa 
the  truth.  So  it  must  be  tn  that  where  stratagem  and 
force  aro  the  instraments,  and  human  life  and  human 
blood  the  end.  So,  too.  In  that  wbere  there  la  an  arbi- 
trary standard  of  excellence,  to  which  the  adherent  is 
bound  always  to  conform.  So,  too,  in  that  where  ens- 
torn  or  association  has  impoeed  reetralnte  upon  the 
freedom  of  speech  and  action. 

But  the  lawyer  has  no  such  trommelB  upon  his  aspi- 
rations Ibr  integrity.  He  may  be  honest  If  he  will, 
and  that  which  he  may  be,  it  Is,  I  repeat,  his  duty 
to  be. 

A  higher  standard  of  integrity  seems  t4>  be  set  up 
for  the  lawyer  tlian  for  many  others. 

Thus  the  vendor  of  goods  may  suppress  from  the 
purchaser  his  knowledge  of  secret  def^ts  in  the  arti- 
cle of  trade ;  the  lawyer  may  not  with  honor  so  act. 
The  banker  may  use  (br  hia  own  purposes  the  money 
left  with  him  for  safekeeping  —  for  the  lawyer  to  do 
sn  Is  destructive  to  hia  reputation  and  his  professional 
prospects.  With  most  of  the  community  the  secrets 
confided  may  be  voluntarily  betrayed  — nay,  even 
be  extorted  ag^nst  every  obligation  of  honor;  but 
the  lawyer  may  not  divulge  them,  even  if  base  enough 
to  desire  it  Moat  people  may  retain  the  property 
intrusted  to  them,  if  they  choose  to  respond  In  a  mon- 
eyed penalty ;  the  lawyer  may  not  do  so,  but  he  must 
literally  perform  the  trust  committed  to  him. 

These  are  legal  obligaUona  resting  upon  him,  while 
there  are  others  equally  forcible,  the  result  of  associa- 
tion. Thus  there  Is  an  e»prit  du  corps  in  the  prof^ 
alon  which  vialts  with  relentless  rigor  dishonest  or 
disreputable  conduct.  Hence,  while  merchants  and 
bankers  by  thoosands  th\l  with  the  moneys  of  others 
in  their  hands,  bow  seldom  do  we  hear  of  a  lawyer's 
doing  so.  So,  while  all  around  us  we  hear  of  the  be- 
trayal of  confidence  in  others,  how  seldom  la  a  lawyer 
known  to  reveal  his  client's  secrets  I 

One  thing  the  lawyer  must  ever  bear  in  mind,— 
that  it  is  from  his  profession  in  every  civilized  gov- 
ernment that  the  most  important  office  known  among 
men  is  Sited. 

I  think  it  Is  Hume,  who,  speaking  of  the  English 
Constitution,  saya,  all  this  array  of  king,  lords,  and 
commons,  of  army  and  navy,  is  hat  to  place  twelve 
men  in  the  Jury-box;  thus  conveying  the  Just  idea 
of  the  paramount  importance  of  the  admlulstration 
of  Justice.  The  controllers  and  directors  of  that  ad- 
ministraUon  are,  in  every  well-ordered  government, 
selected  for  that  task,  and  withdrawn.  In  a  great  man- 
ner, from  other  occupations,  and  that  selection,  in  the 
higher  and  most  important  tribunals  at  least.  Is  gen- 
erally made  trom  the  profession  of  the  law.  It  Is  not 
always  legally  imperative  that  it  should  be  made  tTOm 
them;  but  it  results  rather  from  choice  — thus  exhib- 
iting the  oonfldonce  In  the  profession  of  the  govern- 
ing power  wherever  lodged.  That  that  confidence  Is 
deserved,  at  least  in  this  State,  may  be  inferred  from 
the  Iket,  that  whatever  convictions  fbr  delinquency 


there  may  have  been  in  other  callings,  no  judge  se- 
lected tiom  the  profession,  for  now  more  than  a  hun- 
dred years,  has  been  Impeached. 

Yet  the  temptations  thrown  in  the  way  of  the  Judges 
are  often  very  great,  and  more  bo  with  us  now  than 
ever.  The  compensation  accorded  to  them  Is  very 
small,  in  comparison  with  those  afforded  In  other  pur- 
suits. They  have  here  no  retiring  pensions  to  render 
comfortable  the  remains  of  a  life  worn  oat  in  the  pub- 
Lc  service.  They  are  required  to  submit  to  a  style  of 
living  which  forbids  all  hope  of  accumulation  fbr  the 
imtiecility  of  age.  And  yet  on  their  Judgment  are 
often  dependent  life  and  fortune,  under  circumstances 
which  might  prompt  a  large  outlay  to  save  either. 
ChanceUor  Kent  and  Chisf-Jnstice  Jones  are  two  In- 
stances; among  others  that  might  be  named,  where, 
after  long  service  on  the  bench,  the  Individuals  have 
retired  poor,  and  returned  to  the  pursuits  of  the  pro- 
fession to  earn  a  livelihood  for  their  declining  years. 
Yet  their  Integrity  was  never  for  a  moment  suspected. 
Why  is  thtsT  Partly  because,  any  what  the  world 
may  upon  the  subject,  our  prolbssion  does  enjoin  a 
high  moral  standard  ;  and  partly  becsnse  of  that 
e»prit  dn  eorpe  or  public  opinion  in  the  profession, 
which  would  deal  mercilessly  with  him  who  would 
HO  &r  t>etray  It  as  to  fbrfelt  the  high  oonfldenoe  that  ia 

It  is  this  position,  so  materially  affecting  tbe  best 
interests  of  society,  and  so  enveloped  in  the  demands 
of  a  severe  tnt^^rlty,  that  the  lawyer  must  ultimately 
occupy.  As  yet,  there  has  been  no  one  hardy  enough 
to  transgress  this  infiexible  requirement  of  his  pro- 
fession. Alas  I  for  him  who  shall  first  venture  on  the 
experiment  I  He  will  realize  the  prophetic  denunci- 
ation of  Bacon,  where  he  sska :  "  Who  can  see  woise 
days  than  be  that,  yet  living,  doth  follow  In  the  fune- 
ral of  his  own  reputation  T" 

It  is  well  that  this  should  be  so,  fbr  every  variety 
of  interest  is  oommitted  to  our  care  — every  oonalder- 
ation  affecting  the  happiness  of  our  fellow-men  Is 
within  the  scope  of  onr  action,  and  we  must  show 
ourselves  worthy  the  great  trust  reposed  in  ua.  Lifb, 
personal  freedom,  property,  reputation,  ore  confided 
to  our  guardianship.  Often  tbe  deepest  and  most 
fearful  secrets  of  our  clients  are  Intrusted  to  us.  Wife, 
children,  fHenda  —  the  dearest  domestic  relations  are 
brought  within  oar  aotion,  and  more  of  everything 
which  goes  to  make  up  individual  happiness  is,  of 
neoessity,  confided  to  us  than  to  any  other  class  of  peo- 
ple. We  have  but  one  simple  mode  of  meeUng  this 
responsibility,  and  that  Is  by  every  action  of  our  pro- 
fessional life  showing  ourselves  deserving  lb 

There  is,  however,  one  drawback  to  the  reputation, 
if  not  to  the  reality,  of  our  integrity.  I  allude  to  ths 
Indiscriminate  advocacy  of  our  clients'  cause,  right  or 

I  am  aware  tfaat  some  moraliabi  defend  the  practice, 
on  tbe  ground  that  tbe  lawyer.  In  such  an  emergency. 
Is  but,  OS  it  were,  tbe  mere  amannensis  of  his  client, 
bis  mere  mouth-piece,  uttering  hjs  words.  Instead  of 
Its  being  personally  done ;  t>ecause  the  lawyer  Is,  from 
bis  trtUnIng,  l>etter  able  to  perform  tbe  task ;  and  that 
ho  Is  no  further  Teeponsible  for  the  integrity  of  what 
is  said,  than  is  the  manuliicturer  of  clothes  for  the 
quality  of  the  fabric  brought  to  him  for  that  purpose. 
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I  will  not  presume  to  clictale  lo  otherB  on  this  much 
mooted  subject,  but  I  must  oonfess  that  for  my  part  I 
cannot  naaent  to  this  doctrine,  and  I  would  that  the 
profesaion  would  repudiate  iL 

I  am  willing  to  concede  that  tlie  lawyer  ought  not, 
on  mere  suspicion  of  his  client's  guilt,  to  withdraw 
his  aid.  Bnt  takinfc  the  extreme  case,  wliicfa  does 
sometimes  occur,  that  of  the  client's  confessing  his 
guilt  lo  bis  oonnsel,  in  such,  and  oognate  cases,  it  is 
that  I  dissent  ^m  the  doctrine. 

I  am  aware  of  the  severity  of  virtue  that  this  view 
exacts  from  the  profession,  and  how  difficult  it  will 
be  for  the  young  lawyer  to  act  up  to  it,  for  it  must 
often  deny  to  him  retainers  when  be  most  requires 
them.  But  he  may,  perhaps,  And  enooaragement  in 
attempting  it,  in  the  anecdote  that  is  related  of  Frank- 
lin's early  Ulb. 

He  had  Just  started  in  Philadelphia  a  newspaper, 
with  scarcely  other  means  of  carrying  it  on  than  his 
own  industry.  At  this  time  there  was  brought  tc  him, 
with  the  proB^r  of  ample  renumeration  Ibr  its  Inser- 
tion In  his  paper,  an  article  casting  some  severe  per- 
Booal  retlecttons.  He  requested  time  to  think  of  It, 
and  at  the  end  of  tlie  period  he  returned  the  article  to 
Its  author,  saying,  that  he  had  tried  theexperiment  of 
living  on  bread  and  water,  and  finding  that  he  oonld 
do  BO  he  refused  to  insert  it 

There  is  another  aspect  In  which  the  Amerioan 
lawyers'  Int^rity  Is  subjected  to  ■  trial  not  common 
in  other  countries.  We  hare  tried  the  experiment  of 
government  through  the  instrumentality  of  written 
consUtotlons,  and  we  have  confided  to  the  legal  tri- 
bunals the  power  of  protecting  the  ftindamentol  law 
IVom  the  enoroachmenta  of  the  l^;ialative  and  execu- 
tive departments.  And  as  powerlsevereteaiingfrom 
the  many  to  the  tew,  so,  many  questions  of  snob  en- 
croaohmenls  have  arisen  among  us,  and  the  lawyer  is 
called  upon  to  take  part  in  the  discussion,  often  In 
oonfliot  with  bis  poUUcal  predilections.  There  Is  but 
one  honorable  course  for  him  to  pursue,  and  that  is, 
to  remember  that  the  cause  of  self-government  and 
oonsUtational  freedom  throughout  the  world  may  be 
afi^oted  by  bis  action,  and  may  demand  of  him  yet 
again  a  personal  saciiflce  at  the  shrine  of  duty ;  and  to 
remember  that  he  owes  a  stronger  allegiance  to  the 
fundamental  law  than  to  either  bis  par^  ties  or  hia 
personiU  interest. 

And  now,  young  gentlemen,  baring  touched  upon 
all  the  topics  which  my  limits  would  allow,  I  will 
close  by  commending  to  your  fb^vorable  r^ards  an 
advertisement  of  a  weetem  lawyer  wiiluh,  forty  years 
ago,  I  fbund  In  a  newspaper,  and  inserted  in  my  com- 
mon-place book.    He  advertised  thus : 

"  I.  I  will  practice  law,  because  it  ofibrs  to  me  op- 
portunities of  being  a  more  useful  member  of  society. 

"  2.  I  will  turn  a  deaf  ear  to  no  man  because  his 
purse  is  empty. 

"3.  I  will  advise  no  man  beyond  my  oomprehenalun 

"  4.  I  wiU  bring  none  into  law  who  my  conscience 
tells  me  shonld  be  kept  out  of  it. 
"  6.  I  will  never  be  unmindful  of  the  cause  of  hu- 


"7.  In  criminal  cases  I  will  never  underrate  my 
own  abilities ;  for  if  my  client  proves  a  rascal,  his 
money  is  better  In  my  bands;  and  if  not,  Ihold  the 

"8.  I  will  never  acknowledge  the  omnipotence  of 
the  Iiegislaturo,  or  consider  their  acta  lo  be  law  be- 
yond the  spirit  of  the  Constitution. 

"9.  No  man's  greatness  shall  elevate  him  above  the 
Justice  due  lo  my  client. 

"10.  1  will  never  consent  lo  a  compromise  when  I 
conceive  a  verdict  essential  to  my  client's  future  repu- 
tation or  protection,  for  of  this  he  cannot  be  a  compe- 
tent Judge. 

"11.  1  will  advise  the  turbnlent  with  candor,  and 
if  they  will  go  to  law  against  my  advice,  they  must 
pardon  me  for  volunteering  it  against  them," 

Having  set  this  example  before  you,  1  lake  my  leave, 
with  the  hope  that  you  may  so  deport  yourselves  In 
your  profession  as  to  be  convinced  that  it  is  l>etler  to 
be  wise  and  virtuous  fh""  to  be  rich. 


CHANGING  VENUE  IN  CRIMINAL  OASES. 

At  the  recent  Rensselaer  Oyer  and  Terminer,  an 
important  question  was  decided  by  Justice  Peckham, 
upon  a  motion  to  change  the  venue  in  the  case  of  The 
People  V.  William  Witbeek  and  others.  Indicted  fbr 
murder  in  the  killing  of  deputy  sheriff  Qrlggs,  of 
Rensselaer  county,  on  the  ground  that  an  Impartial 
trial  could  not  be  had  In  that  county.  The  prisoners 
ore  anti-renters,  and  the  deceased  came  lo  bis  destli 
while  endeavoring  with  a  force  of  assistants  lo  dis- 
possess them  of  their  farm  in  Rensselaer  county,  under 
process  of  the  oonrt.  The  counsel  for  the  People  con- 
tended that  an  impartial  Jury  conld  not  be  obtained  in 
Rensselaer  county,  for  the  alleged  reasons:  first,  that 
the  sympathy  of  the  community  is  strongly  anU-rent, 
and  associations  boetlletothelandlordsexist;  second, 
that  the  TVoy  Whig  newspaper  had  published  articles 
defending  the  prisoners,  and  calculated  to  inflame  the 
popular  feeling  against  the  landlords ;  and  third,  that 
the  first  grand  Jury  found  a  bill  for  riot  only,  and 
against  the  representatives  of  the  landlords  as  well  as 
against  the  prisoners;  the  second  grand  Jury  ignored 
the  charge  entirely,  and  It  was  not  until  the  third  that 
an  indictment  for  mnrder  was  obtained ;  and  argued 
that  any  attempt  lo  impanel  a  petit  Jury  would  Ciil. 
The  People's  afUdavils  tended  to  show  that  the  first 
two  grand  Juries  had  Ijeen  tampered  with  by  anti- 
renters  and  their  friends ;  bnt  this  charge,  as  well  as 
the  charge  of  hoallle  associations,  was  strenuously 
denied  by  the  counteraflldavits.and  we  Inferred  fW>m 
the  Judge's  opinion  pronounced  on  the  dedslnn  of  the 
motion,  that  he  gave  but  little  weight  to  this  branch 
of  the  charge.  Tbe  conduct  of  the  first  two  grand 
Juries  was  conceded,  and  his  Honor  attributed  It  to 
the  Inflammatory  articles  of  the  Whig,  although  there 
was  no  evidence  that  any  member  of  either  grand 
Jury  or  of  tbe  petit  Jury  bad  ever  seen  one  of  those 
articles,  or  that  they  were  written  or  instigated  by  the 
prisoners  or  any  of  their  friends.  The  prisoners' 
counsel  endeavored  to  account  fbr  that  conduct,  by 
showing  that  it  was  proved  belbre  both  of  those 
bodies,  that  the  writ  under  which  the  officer  was  act- 
ing at  the  Ume  of  his  death  liad  been  previously  exe- 
cuted, and  argrued  that  its  tnine  tiad  consequently 
been  spent,  and  the  deputy  sherilT  was  consequently 
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on  inUrloper.  They  also  ahowod  that  no  dlfBcolty 
had  ever  been  ezperienoed  In  proouriDg  Juries  or 
obUinlng  convictions  or  Judgments  in  anti-rent  caaea 
tn  that  county.  The  moUon  was  grBnt«d  witiiout  any 
attempt  to  impanel  a  jury,  and  the  case  was  seat  to 
Sarabiga  county.  We  regard  tlila  dedaion  as  an  im- 
portant and  novel  one,  as  well  as  very  flattering  to  the 
vanity  of  editors.  The  only  reported  cases  in  whli^ 
a  change  or  venue  was  granted  before  an  attempt  to 
impanel  a  Jury,  are  The  PeopU  v.  Webb  (1  HiU,  17»), 
in  which  tt  was  shown  that  the  defendant,  indicted  for 
a  libel  on  James  Fennimore  Cooper,  had  sufaaequeDtly 
written  and  published  In  his  own  uewspfq>er  a  letter 
calculated  to  prejudice  the  public  mipd  ag^nst  the 
prosecutor,  and  circulated  the  same  amoi^  the  Jurors, 
three-fourtha  of  whom  confessed  to  having  received 
it;  and  I%«  PBopie  v.  Lojig  Island  S.  It.  Oo.  (4 
Parker,  602),  In  which  it  was  shown  that  Inflammatory 
and  threatening  hand-bills  against  the  defendants  had 
been  circulated,  excited  and  disorderly  public  meet- 
ings held,  repeated  fndictmenta  for  nuisance  found 
against  the  defendantB,  and  hostile  petitions  circulated 
among  the  grand  Jury.  Really,  In  Judge  Peokham's 
view,  newspapers  are  become  a  dangerous  power  for 
friend  as  well  as  Ibe.  It  behooves  a  prlaouer  to  pro- 
cure an  Injunction  restralulug  all  the  newspapers  from 
speaking  a  word  tn  his  bvor.  U  used  to  Im  thought 
desirable  to  have  a  good  cliaraoter,  but  the  time  has 
DOW  oome,  it  seems,  when  the  Scripture  is  fdlfiUad, 
"Woe  unto  to  you  when  all  men  shall  speak  well 


CURRENT  TOPICS. 
The  Legistature  of  California  have  before  them, 
and  will,  it  Is  aald,  pass,  a  bill  allowing  the  husband 
and  wife  to  teatljy  In  an  action  for  divorce  on  the 
ground  of  adultery.  We  have  never  been  able  to  dis- 
cover any  sound  reason  for  excluding  their  evidence 
in  such  cases— as  was  done  In  this  Btate,  by  the  act 
of  1S6T.  Under  that  act  It  Is  possible  for  a  man  to 
oommit  adultery  in  the  very  presence  of  his  wife,  and 
yet  to  be  able  tosuocessfally  defend  a  suit  for  divorce. 
The  exception  Is  an  anomaly,  and  the  Legislature  of 
the  State  would  do  a  wise  thing  in  striking  it  out. 

The  present  Revised  Statutes  are  divided  Into  parts, 
chapters,  titles,  articles,  sections  and  subsections.  As 
a  matter  of  arrangement  there  Is  no  objection  to  this, 
but  tbr  purposes  of  reference  it  is  complicated  and 
annoying,  and  fluently  leads  to  mistakes  In  legis- 
lative euaotments.  It  will  do  no  barm  to  keep  up  the 
divisions  in  any  revision  that  may  hereafter  be  made, 
but  the  sections  should  be  numbered  ooiisaoutivoly 
after  the  manner  of  the  Code  of  Procedure.  This  wlC 
not  Interfere  with  the  plan  of  arrangement,  while  It 
will  ftollitate  and  render  certain  reference  to  the 
statutes,  and  afibrd  asslatanoe  to  the  memory  in  re- 
taining and  TemlllDg  the  precise  location  of  any  portion 

The  Senate  of  the  State  of  Iowa  have  passed  a  bill 
allowing  women  to  act  aa  lawyers,  and  It  Is  said  that 
the  bill  will  meet  with  no  opposition  In  the  lower 


house.  Following  fiist  on  this  news  coon 
Informing  US  that  a  female  Justice  of  Uie  peace  ofthe 
same  State  has  J  ust  tried  her  first  cause.  We  are  In- 
formed that  this  female  Jurist  "  presided  with  mn<^ 
dignity,"  and  "  Is  thongjit  to  have  shown  ifreat 
delieofii  of  feeling  ia  ber  decision,  whether  techni- 
cally oorreot  or  not."  We  have  not  the  slightest  ob- 
jection to  the  tail  ones  practicing  law  and  acting  ■■ 
Justices  to  their  heart'a  oontent,  but  to  let  "  delicacy 
of  foeling"  take  the  place  of  the  established  rules  of 
law,  is  an  Innovation  for  which  our  nerves  are  not 
prepared. 

The  New  York  Timet  gels  into  a  sort  of  "  trvaxy 
In  fVtll  mourning"  whenever  It  speaks  of  the  legal  pro- 
fession. Its  most  recent  elision  was  a  dlsreputtAle 
and  malicious  personal  attack  upon  the  Hon.  Charles 
O'Conor,  because  that  gentleman  had  not  denied  the 
Btstement  put  forward  that  he  had  taken  up  Mr. 
Fullerton's  esse  gratuitously.  Here  Is  a  "specimen 
brick"  ftom  the  article:  "Wliena  lawyer  talks  of 
giving  his  professional  serviaes  without  oompensatlon, 
we  may  be  very  sure  that  he  is  in  pursuit  of  a  fitt 
quarry,  and  never  means  to  leave  ituntH  be  has  tasted 
the  lost  drop  of  Its  blood."  The  foct  that  Qio  editor 
of  the  Timea  is  an  Englishman,  and,  we  believe,  an 
nnsucceaaful  lawyer.  Is  sufficient  to  aooount  for  the 
animus  of  all  bis  flings  at  iMth  the  Judiciary  and  the 
bar.  When  he  oonflned  himself  to  "glittering  gen- 
eralities," his  words  were  about  as  important  as  those 
of  a  scolding  housewife,  but  now  that  he  lias  de- 
scended to  attempts  to  blacken  the  characters  of  some 
of  the  most  honorable  members  of  the  profeseton.  It 
Is  a  matter  of  some  oonsequenoe,  and  deserves  the 
outspoken  denunciation  of  every  lawyer.  What 
thinks  the  Bar  Association  of  the  City  of  New  Yorkt 


If  the  statutes  of  the  Stole  shall  be  again  revised  we 
trust  that  the  duty  may  be  Intrusted  to  a  body  of  men 
numerous  enough  to  perform  the  work  In  a  satla- 
&ctory  manner.  It  will  be  Impca^ble  for  a  oommls- 
slon  of  three  or  even  of  five  men  to  give  that  attention 
to  details  that  is  required  for  the  suoceastUl  oodiBoa- 
tlon  ofthe  statute  law.  We  believe  provision  should 
be  made  for  the  appointment  of  a  commlasion  of  not 
less  than  sixteen  competent  lawyers,  two  to  be  taken 
f^ra  each  Judicial  district.  Thus  might  be  assembled 
a  body  of  experienced  persons  hmlllar  with  tbe  exist- 
ing statutes,  their  practical  working  throughout  the 
State,  their  defocts  and  the  proper  remedies  therefor. 
Besides,  each  portion  of  the  State  would  be  represented 
and  Its  local  wonts  made  known,  and  a  sufficient  num- 
ber would  be  secured  to  do  their  work  thoroughly 
and  well.  If,  however,  In  accordance  with  recent 
custom,  the  labors  of  revl^on  ore  Intrusted  to  a  fow, 
we  foar  that  the  result  will  t>e  a  crude  and  imperfect 
compilation,  acceptable  neither  to  the  legal  prolSesdon 
nor  to  the  people.  The  extra  expense  of  the  more 
numerous  commission  will  not  be  great,  and,  in  view 
of  the  advantages  probably  resulting  therclhim,  not  to 
be  thoi^t  of.  It  Is  with  the  present  legislature  to 
decide  whether  the  coming  revision  shall  be  o  merel ., 
makeshift,  or  a  collocation  of  low  that  will  bean  hooox 
to  our  own  and  a  model  to  every  other  State. 
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In  a  reoent  nnntber  of  the  Law  Joubmal  wb  aog- 
gQal«d  that  In  all  casea  of  Indictment  for  sednction 
nnder  promise  of  marriage,  the  onlj  competent  evi- 
dence of  the  promise  should  be  a  writMn  contract, 
executed  with  the  same  lormula  as  other  controota. 

A  oue  baa  Just  occurred  In  Lake  county,  Illinoia, 
that  leads  as  to  believe  that  even  In  oivil  aclioue  for 
breach  of  promise  to  many,  parol  evidence  of  the 
promise  sbonld  not  be  received.  In  that  case  the 
parties  were  the  onl  j  wltnCHsee  ea  to  the  promise,  the 
plaintiff  swearing  positively  that  a  promise  bad  been 
made,  and  the  defeudiuit  swearing  equally  pneltively 
that  be  had  never  made  any  promise  whatever.  The 
defendant  was  proved  to  be  a  man  of  charBctar,  repu- 
tation, wealth  and  social  position,  while  it  was  proved 
that  the  woman  bad  deserted  her  husband  and  four 
children ;  that  she  bad  been  a  strolling  fortune  teller, 
clairvoyant,  mesmerist  and  medium,  and  with  as 
many  atiates  as  a  New  Tork  tbief;  that  she  had  been 
twice  convioted  of  miademeanoia  and  sent  lo  Jail ; 
that  she  bad  been  the  Inmate  of  a  house  of  lU-lbme, 
and  had  been  guilty  of  the  moat  shocking  indecency 
and  lewdness,  and  that  she  had  followed  the  army  as  a 
common  prostitute.  Yet  In  the  boe  of  all  this  nndis- 
put«d  evidence,  and  a  strong  charge  in  Ikvor  of  the 
defendant,  the  jury,  after  being  out  five  days,  fkiled 
to  agree.  That  a  Jury  should  &11  to  agree  with  such 
evidence  before  them,  U  either  a  strong  argument  in 
&vor  of  doing  avray  wllb  trial  by  Jnry,  or  of  requir- 
ing stronger  evidence  to  susttdn  a  like  case. 


Women  with  voting  propendtiss  probably  look 
upon  the  Territory  of  Wyoming  as  their  "Paradise 
Begalned,"  and  were  we  at  aU  malldonsly  Inclined 
we  should  wlnh  for  a  general  hegira  of  all  that  ilk 
thitherward,  and  that  it  might  prove  to  tbem  tlie 
"country  from  whose  bourne  no  traveler  returns." 
At  least  one  man  most  look  upon  it  as  'IPsradise 
I>»t."  It  isheralded  that  aJnrywBsrecently  impan- 
eled, in  that  romanUc  region,  composed  of  eleven 
women  and  one  man.  The  condition  of  this  "lone, 
lorn"  man,  shut  up  In  a  Jury-room  witli  eleven 
women  Just  elevated  to  so  lofty  an  alUtnde,  cannot 
be  described,  but  may  be  Imagined.  Compelled  to 
listen  to  Ihelr  deaultory  and  stormy  discussion  of 
points  of  law  and  points  of  dreas,  of  fteis  and  of 
fiuhions,  unable  to  drink  or  smoke  or  decide  the  cnxe 
by  a  game  of  "seven  up,"  how  he  must  have 
writhed,  how  bis  aoul  most  have  been  harrowed  np ! 
Let  na  pity  the  sorrows  of  this  poor  juryman.  The 
telegram  does  not  Inform  na  whether  or  not  this  Jury 
"agreed;"bntweinrer  that  Itdldnot,  since  it  would 
be  paradoxical  for  eleven  women  to  agree  on  any  one 
thing  under  the  sun.  If  the  law-makers  of  Wyoming 
have  any  regard  for  their  fellow  men,  they  will  pro- 
vide tliat  there  shall  he  no  recurrence  of  this  melan- 
choly Hpoctscle.  We  do  not  object  to  female  jurors, 
but  eleven  (o  one  Is  too  much  for  human  nature  to 
endure.  It  Is  simply  "cruelty  to  animals."  Let 
them  provide  that  In  all  future  Juries  there  shall  be 
nt  least  Imo  men,  for  aid  and  oomfortl— or,  better 
still,  tluC  tliere  shall  be  "six  and  six."  Thus  the 
good  men  of  Wyoming  shall  be  relieved  fh>m  the 
terror  that  now  turngs  heavily  over  them. 


The  nomination  of  Judge  Strong  to  the  Supreme 
Bench  of  the  United  States  has  been  confirmed  l^ 
Congress,  but  that  of  Jndge  Bradley  still  "hangs 
Are."  While  we  entertain  Uttle  doubt  that  both  of 
Uieee  men  are  competent  to  honorably  fill  the  posi- 
tion, it  is  a  disagreeable  fact  to  reflect  upon  that  tbelr 
political  proclivities,  and  their  preoonceived  notions 
on  the  legal  lender  question,  have  been  about  the 
only  basis  for  their  conflrmatioa  considered  by  the 
Senate.  Their  abilities  as  lawyers  and  Jurists  teem 
to  have  been  entirely  overlooked  in  the  race  after 
partisan  Judges.  Very  few  outside  of  the  Senate  will 
question  the  propriety  of  the  proposition  that  jndldal 
ability  sbould  be  about  the  only  test  as  to  anomlnee'a 
fitness  for  a  seat  on  the  Bench  of  the  highest  tribunal 
in  the  country;  and  yet  this  test  Is  abont  the  only 
one  that  Is  ignored.  The  evil  of  this  Is  not  confined 
lo  the  endangering  of  popular  privileges ;  the  dignity 
of  the  benob  is  lowered  in  the  eyoe  of  the  public,  and 
popular  coulldence  in  the  law  is  weakened.  The  tnn- 
duct  of  several  railroad  and  other  corporations  rela- 
tive to  the  reoent  legal  tender  decision,  Is  a  striking 
illustration  of  this  Ihct.  They  decline  to  pay  tlicir 
bonds,  bearing  data  prior  to  1862,  In  gold,  tliongh  tlie 
highest  court  in  the  country  has  decided  tiiat  they 
weie  so  payable.  It  Is  generally,  and  no  doubt  cor- 
rectly, understood  thattlieSenalehasmadeoppesition 
to  tliat  declriOD  s  condition  of  afBmuuice  of  nominees 
lo  that  court,  and  tliese  corporations  very  naturally 
say  tlie  decision  will  be  overrule<1.  It  is  a  matter  of 
history  that  HO  long  as  tlie  courts  of  a  country  main- 
tain their  Integrity  and  independence,  the  rights  of  tlie 
people  are  safe,  but  when  Judges  become  political 
partisaneand  mere  sycopliants  of  tlie  dominnntiiower, 
anarchy  is  iminhient  and  jMpnlar  rights  in  peril. 


The  Constitution  of  the  recently  formed  Bar  Asso- 
ciation of  the  city  of  New  York,  and  the  address  of 
the  Executive  Committee,  publisiied  elsewhere,  are 
wortliy  of  the  attention  of  tlie  profte^on  of  the  Slate, 
The  ol()ect  of  this  organ ixntion  Is  declared  to  be,  "  to 
mainlaiu  the  lienor  and  dignity  of  the  profession  of 
tlio  law,  to  cultivate  social  intercourse  among  Its  mem- 
bci-s,  and  to  Inci-easo  its  usefulness  in  promoting  the 
due  administration  of  justice."  It  Is  an  undoubted 
fact  tliat  during  the  last  quarter  of  a  century  the  pro- 
femlon  ban  deteriorated  sadly  from  the  high  and 
honorable  position  which  it  before  oocupled.  This 
deterioration  had  Its  origin  mainly  In  the  Constitu- 
tional dinnges  of  1346,  which,  by  removing  nearly  all 
barriers  to  admission  to  the  bar,  have  made  It  possible 
for  a  class  of  men  lo  take  on  the  name  and  character 
of  incmbera  of  the  learned  and  honorable  calling,  with- 
out having  tiiemselves  either  learning  or  honor,  and 
with  no  care  to  preserve  the  dignity,  integrity  or 
traditions  of  the  profession,  nor  any  ambition  above 
the  almighty  dollar.  Tbougliasyetthls  eiaBsisamall 
in  comparison  witli  tho  better  portion  of  the  profes- 
sion, yet  It  is  constantly  on  the  IncrMse,  and  its  tend- 
ency is  to  drag  tho  reputation  of  the  whole  profession 
down  to  Its  miserable  level.  The  only  hope  of  rescue 
from  this  degradation  is  In  tlie  proftealon  itself,  and 
the  only  method  is  by  organizaUon,  —  "to  come 
together  as  a  body ;  to  look  the  question  flddy  in  the 


THE  ALBANY  LAW  JOUKNAL. 


fuce,  and  if  we  find  that  we  have  b«en  tainlod  by  the 
Inflaenco  of  the  times,  to  undertake  onrselves  the  work 
orpariflcation ;  to  revive  a  past  renown  and  give  new 
lire  to  tfkditiona  which  we  believe  to  be  only  dormant 
but  not  exUnct."  Such  tbe  Committee  declare  to  be 
their  purpose,  and  such  should  be  tbe  purpose  ot  the 
proreulon  at  Urge.  If  any  general  or  permanent 
good  is  to  be  wrought  it  most  be  throngh  the  com- 
bined effort  of  the  bar  of  tbe  State,  and  to  tliis  end  the 
profession  in  every  citr  and  county  should  assooiate. 
Thence  will  naturally  and  speedily  arise  "  an  Asso- 
ciation of  tbe  Bar  of  the  State  of  New  York,  worthy 
of  the  past  history  of  the  bar,  powerful  by  Its  Intel- 
ligence and  learning,  and  influential  by  its  integrity 
and  patriotism."  When  such  an  oSBociation  shall 
have  be&x  formed,  the  day  of  the  rt^neratlon  of  the 
bar  will  be  at  band. 


GENERAL  TERM  ABSTRACT. 

FiBBT  DlBTRIcr.  —  FBBRITABT  T>ftN. 

iTTtftUarMtt  in  On  jurvmnn.  — In  Ibis  cue,  after  tbe 
jDryhadretlred,  they  sent  In  to  tbe  Judge  for  an  aDnuily 
table,  end  the  Judge  gent  tfaem  tbe  Code  opened  at  the 
little  annalty  table  contained  tn  It.  The  Jaiy  gare  a  rer- 
dlctofKiOOOIorplaintlfT;  and  UetbndBnIa,nn  their  appeal, 
raised  the  point,  HcnoDg  Dtheni,  that  this  sending  In  or  an 
annnltf  table  wna  lrre«iilar  and  vitiated  the  verdict,  be- 
ing done  wlthootthe  defendanta' consent.  JadgeBBADT. 
leviewing  at  great  length  the  deolalons  as  to  oommnnl- 
caUng  to  the  jary  matters  after  tbeyhad  retired,  (Tom 
them  draws  the  coDclaslon  that  where  the  document  com- 
manlcaled  could  plainly  have  had  no  eO^t  on  their  de- 
cIMoD,  and  verdict  la  suatalned  hy  the  evidence  properly 
belbre  them,  tbe  court  will  not  Interfere  on  accoant  of 
such  trifling  Insularity.    SiKfffnm- y.  Second  Ave.  ILR.  Cb. 

Hear*au  fvJdcnH.  —  According  to  the  decision  of  the 
court  below,  the  plalntltTa  wife  was  raped  by  the  defend- 
ant, and  she  died  from  the  injuries  received  therefrom. 
The  main  testlmany  In  the  ctme  was  the  statement  made 
by  her  to  her  hnsband  partly  Immediately  after  and  partly 
one  or  two  days  later,  but  there  was  some  conflrmatory 
testimony.  Judge  Ingkabaji,  giving  the  opinion  of  the 
conn,  gnintB  a  new  trial,  on  the  ground  that  the  state- 
JQCPts  of  Uie  wlie  not  made  immediately  after  the  occur- 
rence, were  improperly  admitted.  Judge  Bbadi,  how- 
over,  dissented,  holding  that  such  slatemeats  came  within 
the  eioeptlon  of  the  law  made  In  cases  where  the  sufferer 
Is  the  only  possible  witness  and  has  died.    BpaU  v.  I^/on. 

NoOee  c/proleit  Otrouffh  On  poM-c^Uce:  cicU  unr.  —The  de- 
fendant la  this  iQlt  was  the  Indorserofa  note,  and  resided 
In  OreenviUe,  South  Carolina.  The  plalntilT  sought  to 
give  him  notice  ot  protest  after  the  dvli  war  had  broken 
out,  and  after  the  President's  proclamation  that  the 
Sonthem  Slates  were  lu  a  state  of  Insan-ection,  and  that 
all  communication  between  tbecitlzensortJie  two  sections 
was  unlawful,  by  depoaiUng  the  notice  In  tbe  post-oOlce 
directed  to  the  defendant  at  his  place  of  residence.  The 
conrt  below  held  this  notice  good,  bnt  the  Ocnerol  Term 
held  that  at  that  time  a  complete  Interruption  of  commu- 
nication had  taken  place  by  tbe  acts  of  our  own  Oovem- 
ment,or  which  the  plalntliTwas  bonnd  to  take  notice; 
that  the  Government  was  not  bonnd  to  preserve  the  lel- 
teraand  forward  them  at  the  earliest  opportunity,  bnt  the 
defendant  himself  was  bound,  at  the  earliest  opportunity, 
to  renew  his  notice,  and  In  default  of  proof  of  his  having 
done  BO  tbe  Jndgment  must  be  reversed  and  a  new  trial 
ordered.    JTarden  v.  Boytx.    Opinion  by  Bbadv,  J. 

ZAiUfKtf  y  fMctAolden.  —  The  parties  to  the  suit  were  all 
Blockholdem  of  the  Mexican  Ocean  Mall  and  Inland  Com- 
pany, which  failed.    A  Judgment  was  obtained  against 


Mr.  ABplnwall,  and  on  it  he  sued  his  co-stockholders  for 
contribution,  and  obtained  Judgments  against  them,  Tbe 
defendants  In  those  suits  appealed,  claiming,  that  under 
the  act  ot  incorporation  tbe  stockholders  were  only 
"severally"  liable,  and  therefore,  could  not  sue  each 
other  Ihr  contribution.  Held,  that  though  the  cases  In 
which  contribution  has  been  ordered  have  been  usually 
cases  of  Joint  llsbillty.yet  tbe  reason  reste  on  the  equit- 
able principle,  that  common  advantage  Is  to  he  met  by 
common  loss.   A^pintnaU  v.  RamKiif  et  oL     Opinion  by 

INQRAHAU,  J. 

PurtnfTjAfppniprrlV.  — Uetthews,  an  employee  of  Baw- 
don,  Wright,  Hatch  &  Edson.  bsok-note  engravers,  dis- 
covered the  green  Ink  which  has  since  become  so  well 
known  In  the  greenbacks.  Edson  procured  from  him  an 
assignment  of  his  patent.  At  that  time  there  was  but 
iltUecoil  for  the  green  tint.  Edson  ofl^ed  It  (o  his  Arm, 
and  they,  after  three  months'  consideration,  declined  to 
purctmse  It  of  him,  preferring  to  stand  In  regard  to  It  on 
the  same  basis  as  other  companies— that  of  paying  so 
much  per  thousand  imprexslons.  Subsequently  the  Arm, 
with  the  other  chief  note  engraving  Arms,  united  In  the 
American  Bank  Note  Company,  each  throwing  In  all  its 
macblnery,  and  which  was  named  In  a  schedule  which 
each  partnerahip  submitted.  The  flnal  agreement  bound 
each  partner  to  surrender  all  the  means,  machinery,  elc., 
which  was  owned  hy  each  establlsbment  to  the  new  com* 
pany.  The  new  company  continued  to  pay  a  royalty  to 
Edson  till  about  1800,  when  an  eflbrtwas  made  to  buy  him 
out.  Tbe  payment  of  the  royalty  was  then  continued  (o 
1863.  After  that  tbe  company  refused  to  pay  more,  and 
commenced  an  action  to  get  back  tbe  money  they  had 
already  paid,  and  Mr,  Edaon  oommenoed  a  suit  fbr  his 
royalty. 

On  the  trial  before  the  referee  of  the  two  suits,  be  held 
that  Mr.  Edson'B  relations  to  bis  partners  made  his  pur- 
chase of  any  of  the  means  by  which  their  business  could 
be  carried  oD.  a  purchase  ftir  their  benefit,  and  tbe  pnr- 
ctiase  therelbr  Inured  to  the  t>enetlt  of  tbe  company.  Be 
therefore  gave  Judgment  In  both  cases  against  Mr.  Edson, 
and  Mr.  Edson  appealed.  Held,  that  tbe  purchase  by  a 
member  of  the  Drm  of  matters  pertaining  to  tbe  business 
of  the  firm  Is  not  absotntely  void  In  favor  of  the  pur- 
chaser, bnt  to  be  considered  as  only  exposing  the  member 
of  the  flan  who  makes  them  to  a  liability  to  tbe  Arm  to 
render  tbem  an  account  of  the  proflts.  That  In  this  ease 
it  appeared  distinctly  that  the  Arm  had  waived  their 
rights,  and  the  right  remained  la  Edson  with  their  con- 
sent. It  was  never,  therelbre,  transferred  by  the  partners 
to  the  company.  With  regard  to  the  transfer  by  Edson  to 
the  new  company,  held  that  It  merely  conveyed  bis  Inter- 
est in  the  property  belonging  to  the  company.  Amerttan 
Sank  yaie  Oampant/  v.  Bdnm.   Opinion  by  Ingkahax,  J. 

EtaRTH  DiSTBICr—  FBBROARy  TlBK. 

The  relator  was  Incorporated  fhr  the  purpose  of  eon- 
Btmctlng  and  operating  a  horse  railroad  between  certain 
points  In  tbe  villages  of  Dunkirk  and  Fredouia.  It  ac- 
quired tbe  right  from  tbe  adjacent  owners  to  lay  lis  track 
and  maintain  and  operate  lis  rood  upon  the  public  blgh- 
ways;  and  afterward  laid  and  maintained  Its  railroad 
track  In  such  highways.  The  respondeuts  asseBsed  the 
relator  for  so  much  of  the  railroad  as  was  laid  and  main- 
tained npou  the  highways  In  the  town  of  Dunkirk,  as  real 
estate.  And  a  writ  of  certiorari  was  Issued  for  tbe  pur- 
pose of  reviewing  thatdecislon.  It  was  held.  Inafflnnance 
of  tbe  proceedings,  that  the  Interest  acquired  hy  the  re- 
lator la  the  land,  and  the  soperstroclure  affixed  to  and 
npon  It  In  constructing  the  railroad,  were  property 
asseesed  as  real  estate.  The  People  ex.  reL  The  Dunkirk  and 
F^-edanla  Sfreef  RaUroad  Cb.  v.  Ji^n  COttOn  and  oOten, 
A—envnBfOntmm<^IiutMrk.    Opinion  by  Da msLs,  J. 

The  plalntlirbrought  this  action  In  a  Jusdcescourt  (br 
tlie  recovery  of  the  possession  of  pcrsoniil  property  alleged 
to  he  wrongfully  detained  from  him  by  tl 
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Tbe property  wu  oriheBllBsed  vilueoraboQltwelTeflol- 
lan  ;  ODd  dunasM  were  clftlmed  b;  tbe  complaint  for  Its 
delentlOD  exceeding  the  aum  or  Drty  dollan.  This  claim, 
it  ITU  held,  entitled  the  defendant  to  It  new  trlBl  on  nppc«l 
in  the  Coonty  Coait,  Kllhougb  the  value  of  the  property 
as  useaeed,  BDd  the  daroagea  McoTsred  before  tbe  Justice, 
did  not  together  unoant  to  the  sum  o(  llfty  dollars. 
mOiam  S.  MerrW,  Beipanitent,  T.  BamUt  PaUtrmm.  Apptl- 
UmL   Uplnionby  DAimiA  J. 

The  plolnUir Jollied  in  the  uune  oomplulnt  against  the 
dalbndBDt,  u  eieonlor,  two  canaes  ol  action  (or  prodia- 
BlODo)  servlcea  as  an  attorney  and  oonnseloratlaw.  The 
flrst  accrued  against  the  testator  In  his  llie-Uine.  The 
soeoad  against  tbe  teatalor  after  his  appointment  as  exo- 
enlor,  and  while  be  was  acting  Id  that  capacity.  The 
defendant,  by  his  answer,  took  lune  upon  tbe  entire  com- 
plaint. That  was  held  tobea  waiver  of  the  objection,  that 
the  two  causes  of  action  conid  not  be  properly  united  Id 
the  same  comptalnt:  and  to  render  It  tbe  dnty  o[  tbe 
referee  lo  whom  the  actlan  was  referred  for  trial,  to  try 
and  dispose  ofUielasnesDpoa  both  causes  of  action ;  but 
thattbejQdgment  should  have  been  against  the  defend- 
ant aa  eiecntor  on  Uie  flist  cause  of  acUon,  and  against 
hira  persohally  on  tbe  one  accruing  npon  his  own  re- 
tainer for  serTlcea  performed  lOr  him  after  his  appoint- 
ment. JOtaiO.Reeord.St^ionilmt.Y.AntonW.KrUk.Sttea- 
tar.ele.,  AppelUmL    Opinion  by  Dakiblb,  J, 


DIGEST  OP  RECENT  AMERICAN   DECISIONS. 
SUPSXME  COURT  OF  VBBUOITT.* 


A  dae  bill  as  Mlowa:  "  Dao  Mr.  Harr^  Qroot  two  huD' 
dred  and  ninety-live  dollars  In  p«rl  payment  tor  a  piano 
fbrte.  said  piano  to  be  selected  by  Mr.  Oroot,"  dated 
and  signed,  is  assignable,  and  the  assignee  or  his  agsDt 
would  have  the  same  right  to  select  a  piano  thai 
assignor  bad.    OnM  v.  BU>ry. 


h  A  rode  with  B  trata  Barton  to  Newport,  knowing 
that  B  bad  hired  the  team  to  go  only  to  Barton,  but  exer- 
cised no  control  over  It.  B»ld,  thst  A  was  not  liable  aa  a 
trespasser  to  tbe  bailor  of  the  team.    BtiMonf  v,  Htait. 

3.  If  a  pledgee  or  pawnee  of  a  chattel,  or  one  having  It 
Id  bis  right  only,  sell  it  as  If  be  were  the  abeolnte  owner 
bttfore  be  has  a  right  to,  tbe  general  owner  may  maintain 
trover,  and  In  that  action  reoover  according  to  the  value 
of  hla  tntareat  in  tbe  property.   Jndiwy  v.  Arson*. 


IJMdenoe  on  tbe  part  of  tbe  defense,  in  a  prosecution  for 
bastardy,  tending  to  show sexoBllnterconrse  by  the plain- 
tllTwith  others  than  the  defendant,  and  acts  of  indecent 
tUuItlarlty  with  them  tending  to  show  such  Interconrse. 
outside  of  tbe  time  within  which,  according  totheeonrse 
of  DatDre,  tbe  child  In  queaUon  could  have  been  begotten, 
ielDadminsible.  Nor  Istblsevldenoe  rendered  admissible 
bylnqnlrlesastosuehacts,belngllrst  made  oftheplalntilT 
on  tbe  stand,  and  her  denial  of  them.  Nor  doe*  her  an- 
swering wltbont  objection  give  tbe  detbndant  tbe  right  to 
iotrodnce  evidence  to  contradict  her  answers,  even  for 
the  parpoee  of  impeaching  or  discrediting  her  leatlmony. 
8l«rt(fw  T- Acrtbv. 


A  ocmrt  of  law  will  not  set  aside  a  oontraet  Ibr  Inade- 
oy  of  consideration  alone.   The  Inadequacy  may  ba 
Buoh  as  to  fOmlsb  evldenoe  off^acd.    SUiUrv.  dtambtriii^. 
L  Where  a  laborer  leaves  hla  employer  before  his  term 
service  has  expired  and  without  bis  employer's  con- 
sent, and  the  employer,  although  iDslsling  that  hedoe* 
not  admit  hie  lloblUly,  ofRirs  lo  pay  him  tor  his  labor  at 
the  rate  be  would  have  received  If  he  had  labored  until 
the  end  of  the  lime  agreed  npon,  or  makes  a  lender  of  the 
amount  due  at  that  rate,  he  (the  employer),  both  by  hla 
ollbr  of  payment  and  by  hla  tender,  waives  the  forteltar* 
of  the  wages  for  the  services  performed.    But  Ihe  laborer 
Is  not  entitled  to  recover  more  than  the  oontroot  price.  In 
any  view  of  the  case,  unless  he  had  good  oanse  fi>r  leaving. 


1.  AwTltofinJnnetloD  issued  to  restrain  the  deftondantH 
from  removing  certain  machinery  which  was  In  their 
possess  I  on.  ^ffribl,  that  they  wonld  be  guilty  of  a  contempt 
if  they  stood  by  and  qnlelly  snObred  It  to  be  removeil, 
even  tfaODgh  they  did  not  themselves  actively  participate 
In  the  removal.    Sampton  elalv.  Putnam  et  at. 

2.  The  IBct,  if  true,  that  an  inJnncUon  was  Improperly 
granted.  Is  a  reason  fOr  lla  dIssolDtlon;  but,  until  dis- 
solved, It  must  be  obeyed,  no  matter  bow  unreasonable 
In  lis  terms  or  unjust  In  Its  operation.  lb. 

*  nvm  u  Vermoat  Bspona. 


1.  To  maintain  an  ejectment,  It  must  appear  that  there 
has  been  a  dlsieUln  of  the  plalntlOT,  as  well  as  a  wrongnil 
posseaslon  by  the  de&ndanL    OhanU/erWi  v.  DonaHut. 

z.  If  Uie  defendant  Is  In  possesalon  with  the  plalntilT's 
permission  and  acquleacenoe,  without  claim  of  ownership 
or  refusal  to  yield  the  poasesalon.  a  demand  of  possea- 
slon, or  a  request  to  quit  la  a  reasonable  time.  Is  neces- 
sary in  Older  to  render  the  defendant's  occupancy  wrong- 
ful, and  as  oonstltutlhg  an  onster  of  tbe  plalntilT.  lb. 


The  orator  having  oommenced  a  suit  In  equity  against 
the  defendant  before  tbe  Supreme  Oourt  of  Massacbuaetis, 
In  which  he  sought  relief  and  decr«e  upon  the  same  claim, 
and  npon  the  same  grounds  that  he  is  seeking  relief  by 
his  preacDt  bill,  the  deiendant  having  appeared  In  said 
suit  In  Hassachnsetls  and  made  defense  therein,  and  said 
cause  having  been  beard,  and  a  decree  passed  dismissing 
the  bill  by  that  oourt,  which  Is  conceded  to  have  had  Juris- 
diction, It  was  Acid,  that  the  matter  In  dlspulo  had  passed 
fn  rem  JwUoalani,  and  the  decree  Is  oooclnslve.  Imb  v. 
JWUaair. 

waJLjrtm,  statdtb  of. 
Wbere  ■  verbal  ooutract  la  to  be  performed  within  a 
year  by  one  party,  bnt  not  by  tbe  other,  the  question 
whether  the  statute  of  frauds  applies  or  not  depends  on 
whether  tbe  suit  Is  brought  against  tbe  party  who  was  lo 
perform  bis  part  within  tbsyear.  If  It  Is  so  bronght.  the 
Btatnte  would  not  apply  ;  bntlfbrongbt  against  the  party 
whose  agreement  was  not  to  be  performed  within  the  year, 
then  the  statute  wonld  be  a  bar.   Bhn^i/  v.  Aitarmt. 


1.  Towns  are  not  liable  fOrlnJurleato  travelers  by  coast- 
ing on  sleds  In  highways.  This  is  not  an  Insufficiency  of 
a  highway,  within  the  meaning  of  statute  which  renders 
towns  liable  (br  lujarles  by  reason  of  insufllclencies, 
though  the  selectmen  neglected  to  forbid  coasUng.  J?utoh- 

1.  The  townandpnbllahavlngfbrmorethanfbrtyyenra 
treated  as  a  highway  a  space  without  tbe  limits  of  the 
highway  as  originally  surveyed  and  laid  out,  the  same  aa 
If  It  had  been  wUhln  ouch  ilmlls,  the  town  is  bound  to 
keep  tbe  same  In  repair,  and  Is  liable  tar  Injnrlea  by  rea- 
son of  Ita  lusiimdency,  Che  same  as  If  It  was  embraced 
withlu  tbe  original  survey.    Bagltif  v.  LuMikb. 

3.  Towns  owe  a  statutory  duly  to  travelers,  fOr  tb* 
breach  of  which  the  party  Injured  laaj  maintain  an  ac- 
tion to  remove  from  tbe  margins  of  their  highways  ob- 
jects unlawfully  deposited  there,  which,  by  their  frlsbt- 
ful  appearance,  make  It  unsafe  to  travel  Ihe  road  with 
ordinary  horses.    Mont  and  WXft  v.  RMtmond. 

i.  The  duty  of  the  town  to  remove  the  obstructton  fTotn 
the  highway  does  not  attach  until  ibey  know  of  It,  or 
ought  to  know  of  It,  nor  while  U  Is  npon  the  highway  a 
reaaouable  time  for  the  purpoeo  of  transportation  over 
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bave  a  right  to  control  Uie  whole  width,  and  bava  a  eor- 
respondlng  dDly.  If  they  snfier  ohJecU  to  Temoln  depoa- 
lled  on  tbe  marglo  which,  by  their  Mghtnil  appearance, 
make  the  whole  road  DOMilb,  Ihey  will  be  liable  Ibr  Bach 
nccldenle  by  fright  as  are  the  aatnral  reatUt  of  their  neg- 
lect 7b. 

t.  Town*  are  liable  for  Injarlea  from  InBDlIlclenclea  of 
highways  caa«ed  by  sudden  freaheta,  it  the  highway  snr- 
TeyoT  of  the  dUtrlct  bad  time  after  notice  of  the  defect 
to  repair  It  beforelhe  accident  with  the  ravens  In  hla  con- 
trol. conslderlDg  OS  well  his  meansby  virtue  of  his  olDclal 
statute  authority  as  the  means  in  hla  hands  Individ nally. 
aarkv.CorinlK 

T.  No  lack  of  diligence  conld  be  charged  npon  the  town 
nntll  notice  to  the  proper  officers  of  the  iDsufflclency.  In  a 
ease  whereit  Is  not  claimed  that  the  n«aheC  was  Itself  so 
extraordinary  as  to  amount  to  a  notice  tliat  the  road 
would  need  repairs,  or  that  the  dangerous  condition  of 
the  rood  had  existed  loog  enough  to  charge  the  town  om- 
cera  with  bult  In  not  having  discovered  Its  condition 
witboat  notice.  lb. 


1,  It  Is  only  where  a  decree  of  nullity  by  the  Snprerae 
Court  Is  Dccessary  to  secure  the  proper  descent  or  distri- 
bution of  the  estate,  that  a  petition  fhr  ttiat  purpose,  after 
the  death  of  one  of  the  |>arlles  to  the  marriage,  would 
seem  lo  be  nocoBBary  or  proper.  Plnffree,  odinlntalrator,  v. 
OoodricK 

2.  A  petition  to  aunnl  a  marriage  cannot  be  snstalned 
after  the  death  of  one  of  the  parties  lo  the  marriage, 
where  the  cause  alleged  renders  the  marriage  null  and 
void  ftom  tbe  beglaning,  witbont  any  such  prooeed- 
Ing.  lb. 

S.  In  no  Instanee  doce  tbe  statute  give  any  right  to  tbe 
administrator  to  bring  a  petition  to  annul  a  marriage. 
He  U  not  the  representative  of  the  deceased  for  any  such 
purpose.  Only  relothici  of  tbe  deceased  inlereated  In  con- 
testing tbe  validity  of  the  marriage,  are  aalhorlted  by 
Btntnio  to  petition  that  it  may  be  annulled.  lb. 

4.  One-third  of  tbe  personal  estate  o(  an  Inlcslale  hus- 
band vesta  In  his  widow  Immediately  npon  bis  decease, 
and  In  ease  of  the  decease  of  the  widow,  hsfbre  assign- 
ment hy  the  probate  court,  the  some  passea  to  her  legal 
representative.    SUatt  of  Jattiam  v,  BHatt  ef  JiAiuon. 

B.  This  waa  the  common  law  rule  prior  to  the  statu  le{aen. 
Bts.  381,  fix  and  that  statute,  providing  that  the  widow 
shall  have  such  part  of  the  peraoual  eatate  of  her  Intestate 
husband  "as  the  probate  court  may  assign  to  her  accord- 
ing to  her  cireumstancea  and  the  degree  and  estate  of  her 
hUHband,  which  shall  not  be  less  In  any  ease  than  one- 
third,  after  the  payment  of  tbe  debts,  fUneral  charges, 
and  expenses  of  administration,"  does  not  alter  or  prttJu- 
dlce  tbe  right  she  already  had,  or  any  of  Ita  incidents.  lb. 


1.  The  plaintiff',  who  was  a  minor,  went  wIUi  his  father, 
with  a  horse  and  wagon,  to  the  inn  kept  by  the  defend- 
ant, to  attend  the  trial  of  a  suit  which  tbe  Innkeeper  bad 
brought  against  the  lather.  When  they  arrived,  the  horse 
and  wagon  were  delivered  to  the  servant  of  the  defend- 
ant, to  be  put  up  and  taken  care  of;  and  the  plain  tilTnnd  bis 
lather  entered  the  inn  where  the  defendant  was  In  i-hatge, 
and  laid  aside  their  overooata  in  the  room  where  they 
entered,  and  In  presence  of  tbe  defendant.  In  due  time 
tlie  father  called  Ibr  dinner  (br  himself  and  the  plaintiff, 
which  ther  liad;  and  tbey  remained  In  the  Inn  till 
evening,  when  the  bill  was  paid  and  they  left.  Htid,  tbat 
the  relation  of  Innkeeper  and  gueat  was  thereby  created 
between  the  plaintiff  and  the  defendant.    Reaa  v.  Ami- 

2.  A  gnest  is  not  relieved  from  all  reaponslblltty  in  re- 
spect to  his  goods  on  entering  an  Inn.    He  Is  bonnd  to 

care  and  prndence  In  respect  lo  their 
to  expose  tbem  to  nnnecessary  danger  of 


B.  Agneat  having  laid  his  gloves  down  under  his  over- 
coat on  a  bench.  In  the  presence  of  the  Innkeeper,  It  waa 
a  question  of  (act  to  be  determined  upon  by  the  Jury,  In 
view  of  all  the  cireumstancea,  whether  he  waa  ao  carelesa 
with  respect  to  his  gloves  as  to  exonente  the  Innkeeper 
from  liability  lOr  their  loss.  7b. 

iirroxicatiKQ  LiaooB. 

Ifa  seller  of  Intoxicating  llqnorin  New  York,  to  a  party 
In  Vermont,  Inlentlonally  aid  the  pturchaaer  In  evading 
the  prohibitory  low  of  Vermont  in  respect  to  tbe  traffic 
In  Intoxicating  liquors,  by  forwarding  the  liquor  lo  the 
purchaser  In  a  concealed  or  disguised  form,  calculated  to 
accomplish  that  oblect,  the  seller  cannot  recover  (br  the 
liquor  in  this  Slate,  even  though  It  was  not  agreed  be- 
tween the  parlies,  prior  to,  or  at  tbe  time  or  on  the  occa- 
alon  of  Che  sale,  tbat  the  Belter  would  thus  aid  the  pur- 
chaser,   Ailcmt.Blaitaea. 


1.  The  Stct  that  a  Juror  la  not  sworn  is  an  Irregularity 
Which  the  parties  may  waive.  TT>e  court  certainly  should 
not  set  aside  a  verdict  for  this  cause  unless  the  party  ask- 
ing it,  as  well  OH  his  counsel,  was  ignorant  of  the  &ct 
during  the  trial.  Falling  to  show  that  they  were  thus 
Ignorant,  the  court  would  be  Justllled  in  the  inference 
that  they  were  not,  and  If  not,  the  Irregularity  should  be 
treated  as  waived,    abotf  e(  at.  v.  Jfiwn  e(  of. 

2.  An  application  to  tbe  court  after  annonaclng  their 
decision,  lo  receive  affldavlls  showing  the  fact  of  such 
Ignorance,  Is  addreasod  to  the  discretion  of  tbe  court. 
The  refusal  to  receive  them  is  a  point  not  subleet  to  ex- 
ception, lb. 


1.  A  witness  having  referred  to  a  |>ocket  memorandum  to 
refresh  his  memory  during  his  examination  In  chief,  the 
opposite  iwrty  Is  entitled  to  take  and  examine  the  same 
for  the  purpose  of  cross-examination.  And  the  witness 
cannot  refuse  Its  production  and  examination  on  the 
ground  that  II  contained  private  memoranda  of  his  acts 
as  a  detective,  and  tbat  to  do  ao  would  be  a  breach  of  con- 
fidence and  a  personal  injnry;  oerlalnly  not,  unless  It 
appears  to  the  court  that  he  has  TeraimnblB  ground  of  b^ 
Uef  that  he  would  thereby  snl^ect  himself  to  personal 
Injury.    StaU'^.  Baean. 

2.  A  paper  eontalnlng  dates,  Ognres  and  atnonnta,  re- 
cently made,  partly  nrom  recollection,  and  partly  from 
original  entries,  bills  and  receipts,  concerning  matters 
that  transpired  long  before,  may  be  referred  to  by  awlt- 
nesH,  not  for  the  purpose  of  refreshing  his  recollection  as 
lo  the  correctness  of  the  entries,  bnt  to  enable  bim  to 
stale  with  accuracy  tbe  details  of  things  of  which  he  had 
from  recollection  made  a  memorandum,  bnt  could  not 
carry  them  In  his  mind  so  as  to  he  able  to  repeat  them 
without  the  aid  of  the  paper.    i>lnn«y  v.  Aadrvt. 


1.  A  Bale  by  one  member  of  a  partnership,  consisting  of 
two  partners,  of  his  half  of  the  partnership  property,  ex- 
cept tbe  accounts,  and  suddenly  lesvlog  tbe  Slate,  ope- 
rates as  a  dissolution  of  the  partnership,    Ayer  tl  al.'r, 

3.  Each  partner  has  equal  legal  right  to  collect  the  debis 
due  the  partnerahlp.bntln  making  sncb  collections  he  acta 
for  the  partnership,  and  not  la  his  Bole,  exolnsiva  right, 
and  is  accountable  as  partner,  for  whatever  be  collects,  lb. 

S.  An  attorney  employed  by  one  of  the  partnen  to  make 
such  collection,  la  the  attorney  of  the  Orm,  and  aceoant> 
abtess  well  to  one  partner  as  the  other,  and  equally  sub- 
ject lo  the  direction  and  control  of  one  as  the  other  of  the 
partners.  7b. 

i.  The  plaintim  A  and  B  were  partners;  Asnddenly 
disposed  of  alt  hU  property,  and  sold,  his  Interest  in  the 
flrm,  except  the  accounts,  to  O,  and  abeoonded  from  the 
Btate,  leaving  the  partnership  book  of  accounts,  embrac- 
ing the  acoonnl  In  Suit,  In  the  hands  Of  O,  with  directions 


THE  ALBANY  LAW  JOUENAL. 


(ooollect  Ihem.  B  Immediately  noUOed 
to  pa)'  to  DO  one  bat  himself,  and  demanded  tbe  company 
books  or  a,  who  retuaed  to  aarreDder  them  or  give  him 
a  copy  at  the  aocouDla.  B  tban  bronght  IhU  sdII,  after 
which  the  defendant  paid  the  debt  to  O  and  took  from 
him  a  releaae  of  It.  O  Buboeqnently  Informed  A  what  he 
bad  done  and  A  approved.  Held,  that  O's  discharge  of  the 
debtcoDHtltateaoodetenaetothlBBUIt.  Jb. 


The  plalntin  are  entitled,  aa  a  matter  oflaw,  to  reoover 
the  entire  anm  which  tbey  paid  the  defendant  for  a  per- 
petnal  motion  machine  and  theneeretof  Itaoonatmctlon, 
though  tbe  bambogiraa  too  tramparent  to  deceive  the 
pmdent;  and  thoogb  the  ptalntm  themselvee,  after  the 
pnrchaae,  made  nae  of  tbe  secret  which  the  deftndent 
revealed  to  them  ;  It  being  eBtabllahed  that  tbe  plalntm 
wereln  Su:t  deceived  Into  the  purchase  by  the  deteud- 
•nt'B  OandaleDt  represenlAtlon  that  tbe  machine  em- 
bodied a  principle  which  It  did  not.  and  that  tbe  plalntlflh 
bad,  on  dlBcoverlng  the  fraud,  returned  the  machine  to 
tbe  defendant.  Kendall  el  al.  v.  W>Uat%. 


I.  The  delivery  of  a  promlaaory  note  payable  to  boarei 
by  lla  holder  and  owner,  with  a  right  '■  to  coUect  It  an 
iiae  the  avalle  as  needed,"  Is  an  assignment  of  It.   Lcanl 


2.  Sneb  a  delivery  by  no  means  coDstltntes  an  agency, 
nor  confers  npou  tbe  holder  a  mere  power  of  attorney, 
which  Is  revoked  npoD  tbe  death  of  tbe  peraoD  who  deliv- 
ers IL  lb. 

S.  If  at  the  time  of  tbe  delivery  there  was  an  express 
nndentandlng  that,  at  the  d«ath  of  the  person  giving  It, 
It  shonld  be  surrendered  to  tbe  executor  of  the  deeeaaed 
If  nncollected.  It  is  still  an  assignment,  bat  an  aaalgn- 
ment  with  a  limitation;  and,  If  tbe  limitation  does  not 
appear  upon  the  note  Itself,  tbe  maker  of  It,  who  has  paid 
It  in  Ignorance  of  tbe  nnderstanding,  eoold  In  no  way  be 
aOboted  by  It.  Jb. 

i.  Where  a  note  payable  to  F,  or  order,  was  written  In 
New  Hampeblre  and  sent  to  H  Id  Vermont,  who  signed 
and  returned  It  to  F,  who  procured  tbe  plalntllT  to  Indorse 
It  aa  an  accommodation  Indorser,  and  the  eoart  found 
nnder  tbe  olrcnmslancea  of  tbe  case  that  eald  oocommo- 
datlon  was  for  tbe  beneBt  of  both  F  and  B,  it  was  tietd 
that  the  liability  of  the  plalntllT  was  that  of  surety  —  not 
that  o[  gnniantor  simply.    iVbrton  t.  BiUL 

S.  When  tbe  note  fell  doe.  tbe  plaintiff  being  unable  to 
pay  It,  tbe  bank  holding  It  demanded  additional  security, 
and  accordingly  the  plaintiff  assigned  to  the  bank  as  col- 
lateral oerlaln  notes  tortifiOO,  secured  by  morlgage,  which 
the  bank  held  unUl  Ihe  plolnUff  paid  said  note,  which 
was  more  tlian  six  years  altar  It  became  doe.  Held,  that, 
H  having  blled  to  pay  the  note  when  due,  tbe  plalntUT 
had  a  right  to  make  this  orrangenient  for  time  with  the 
bank,  and  that  H  ooold  not  avail  himself  ol  Ibe  statnte 
of  llmilatlons  as  a  defense  In  a  salt  by  the  plalDtllT 
against  him  broogbt  wlthlD  six  years  from  tbe  tlDie  the 
plaintlir  paid  Sold  Dote.  The  payment  by  tbe  plaintllT 
wns  Dot  a  voluntary  payment.  lb. 

0.  B  held  Dotes  against  K,  upon  wblch  the  slatote  of 
limitations  bad  mo,  and  asked  R  to  renew  them  by  giv- 
ing a  new  note,  or  by  Indorsing  something  on  them.  R 
declined  to  renew  the  notes  in  either  manner,  bat  said ; 
'-I  will  come  up  soon  and  baveageneral  settlement  of  ae- 
couDls,  ODd  If  all  ocoouDls  are  all  right,  other  matter*  will 
be  all  right;"  and  npon  another  occasion  be  said  to  B, 
"  vehare  a  long  string  of  accounts  lo  look  over;  If  I  And 
that  aU  right  and  sntlsIBatory,  the  note*  WiU  be  all  rlgbL' 
^dd,  that  tbsae  declarations  made  by  B,  taken  In  cod 
nectlon  with  his  refusal  to  renew  tbe  notes,  are  not  suOl 
dent  lo  show  any  acknowledgment  of  an  exIsllDg  lla 
bUlty  with  a  willingness  to  remain  liable,  or  from  wblch 
to  Imply  a  promise  to  pay  tbe  notes.   Bn^/loa  v.  Bockreell. 


7.  The  Doked  acknowledgment  of  an  exls 
neas  Is  not  sufficient.  The  ncknowl element  must  be  of 
such  character,  or  made  under  sncb  circumstances,  aa  lo 
Indicate,  or  be  consistent  with,  a  wllUngnesa  to  be  held 
Uable  for  tbe  debt.  lb. 


1.  The  prlDciple  Is  dow  well  settled  Id  this  Stale,  that 
railroad  companies,  as  common  carriers,  may  make  valid 
ooDtracIs  to  carry  and  transport  property  beyond  the 
limits  of  their  own  roads;  and.  when  they  do,  tbey  are 
bound  to  deliver  Ibe  property  at  Its  place  of  destination 
according  to  thelrcon tract,  and  are  liable  (or all  Injury  lo 
^□ch  property  prior  to  Its  delivery,  although  sacb-  Injury 
happens  afler  tbe  property  has  passed  over  their  rood  on 
Its  way,  and  while  In  tbs  ebarge  o(  other  carriers  over 
whom  they  have  no  control.  This  contract  may  be  either 
expressed  or  Implied.  Mort»  v.  Brainani  el  al.,  tniMetto/ 
<Ae  yt.  <£  C  and  Ft.  C  A.  A.  Wt. 

3.  In  England,  the  rule  Is,  that  where  a  railroad  com- 
pany, as  common  carriers,  receive  property  destined  and 
directed  toa  point  beyond  tbe  termlnns  of  their  own  road, 
tbey  are  bound  to  deliver  It  at  its  place  of  deslloatlon, 
without  a  stipulation  (o  that  effect;  and  If  the  company 
would  avoid  SQCh  obligation  tbey  must  do  It  by  natlpula- 
tlon  limiting  tbelr  liability  lolDjurlea  happening  upon 

S.  Botlntbls  country  the  rule  established  in  moitof 
tbe6tBtee,  Including  Vermont,  Is,  that  the  com  (any  are 
liable  for  Injuries  that  occur  beyond  the  termination  of 
tbelr  own  road  only  when  they  stipulate  to  deliver  the 
properly  at  a  polDt  beyoDd.  lb. 


The  issue  belDg  as  to  where  a  person,  now  deceased, 
resided  at  a  ceruln  time  thirty  or  tbrty  years  ago ;  It  was 
held,  that  an  acconn  t  book  ot  another  party,  also  now 
deceased  containing  llems  of  account  with  such  person, 
having  a  teudeocy  to  moke  It  probable  that  he  resided 
In  a  certain  place  at  that  time,  no  qneation  being  made 
but  that  tbe  acconn t  was  correctly  kept.  Is  admissible,  and 
maybe  considered  by  the  Jury,  with  the  other  evidence  In 
the  esse.  In  determining  (be  Issue  between  the  parties. 
OavenitUhv.  Trot/, 

Tbe  law  Is  perfectly  well  settled  In  this  State,  that  to 
render  a  sale  of  property  void  as  to  creditors,  both  tbe 
vendor  and  the  vendee  must  participate  In  the  Intent  to 
delay  tbe  creditors  of  tbe  vendor,  at  least  to  tbe  extent 
□r  the  vendee's  having  knowledge  of  such  Intent  on  the 
part  of  the  vendor.  Iitaek  v.  Franeit  el  al.,  and  JVmcit  v. 
LeachetaL 


I.  Deaertlng  Ihe  service  by  a  soldier  before  tbe  end  of  his 
term  of  enlistment,  Is  not  snch  a  Ihllure  of  oouBldera- 
Uon  as  Ibrfelta  or  delfts  bis  right  of  aetlon  upon  a  town 
order  for  bounty  payable  OD  demand,  given  him  by  the 
selectmen  of  tbe  town  lo  tbe  credit  of  which  he  enlisted, 
at  the  time  of  eoUstment,  in  pursuance  ot  a  vote  of  tbe 
town.    .BfnirlVani  v,  aprlnafleld. 

%  Tbe  consideration  of  tbe  contract  between  the  soldlsr 
and  tbe  town  was,  not  tbnt  tbe  plaintiff  should  perform 
three  years'  service  as  a  soldier  In  tbe  United  Slates 
army,  bat  that  he  should  enter  into  a  contmcl  uia/illie  United 
Bata  to  perform  that  service,  and  be  mustered  In  under 
that  contract  to  tbe  oredlt  of  tbe  town.  Jb. 

3.  If  tbe  town  could  on  equitable  gronnds  set  up  the 
defense  of  desertion  at  all,  as  the  desertion  is  not  a  breach 
of  the  contract  with  tbe  town,  the  town  could  avail  liself 
ot  It  only  to  the  extent  or  tbe  nillnre  to  perform  the  ser- 
vice; no  that  the  plea  In  this  case,  which  waa  t«  the  whole 
declaration,  was,  In  any  view,  bad.  lb. 

t.  A  mlDor  having  enlisted  Into  the  military  aervlce  ot 
the  governroeDt  with  tbe  coneent  of  bis  Ihther,  is  entitled 
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to  receive  anil  control  Bach  oompenBatlon  aa  lie  U  en- 
tlUed  lo  from  tbe  goTemmeiit  otherwise,  anderhls  enllM* 
ment  contract;  and  the  tovn  bounty,  paid  by  the  lOTn 
to  which  be  gave  hla  credit,  belonga  to  him  and  not  to 
tlio  father,  BaJtfr  t.  BaJCer, 

S.  The  consent  to  the  roloor'a  eaUatment  Is  a  virtual 
emanclpalion  or  discharge  of  the  miaor  ttoin  all  obliga- 
tions of  service  or  obedience  to  tbe  tfttber,  so  long  at  least 
•atheenllBtmenceontractexlBts,  lb. 


1.  Where,  In  an  action  of  trespass  for  an  assatilt  and  bat- 
ter;, tbe  defendants  having  pleculed  the  general  Issne, 
the  plalntlfftestllled,  wittkOQt  objection,  In  tbe  opening, 

ooDstabte  and  was  serving  process  by  attaching  propertr 
of  the  derendanla  when  they  itmek  Mm,— tbe  defendants 
cannot  claim  In  argument,  not  having  made  the  point 
before,  that  there  was  no  legal  proof  that  the  plaintiff 
wan  onatable,  and  If  constable,  that  there  was  no  proof 
that  he  had  anthorlty  to  serve  the  writ  In  another  town 
Oroonnly  wlthontaspeclal  vote  of  bis  town;  this  process 
bavlngbeen  served  InWotoott,  when  the  plaintiff  was 
constable  in  Hardwlck.  Waiit/ltld  v.  Jiiitrman  et  at. 

2.  In  tbe  opening  In  such  case,  the  plaintiff  Is  only 
obliged  to  prove  the  blow  to  have  been  itrack  by  the 
defendants..    Hla  testifying  lo  the  clrcnmatancea  does  not 

of  the  defendants  diminished,  lb. 

S.  C,  an  oncer,  accompanied  by  0.,  the  eiecntlon  creditor, 
bad  attempted  to  levy  npon  a  mare  which  F..  the  debtor, 
tiadsold  to  W.,  and  had  been  reelated  by  F.  and  W.,  and 
the  mare  escaped  dnrlng  tbe  afTTay,  and  afterward  W. 
mounted  her  and  rode  off.  L.  then  directed  C.  to  take 
holdol  F.,and  tiold  him  while  he  went  after  W.  and  the 
tnare,  which  C.  did.  HtM.  that,  as  the  execution  did  not 
mn  against  F.'s  body,  and  aa  he  did  not  Interfere  or 
threaten  to  Interfere  with  C's  going  after  the  mare,  this 
Imprisonment  of  F.  was  a  trespsss,  and  having  been  done 
by  C,  by  Ii.'B  direction,  both  were  liable  tbr  It.  LeaiA  v. 
/Vanc<>  et  aL  and  FraiieU  v.  Leach  «( aL 

4.  Id  actions  of  trespass,  where  the  evidence  disclosea 
that  a  personal  Indignity  baa  been  done  tbe  plaintiff, 
exemplary  damages  may,  In  the  discretion  of  the  jary,  be 
awarded  the  party  Injored,  and  the  extent  of  the  Insult, 
the  &ct  that  the  trespass  was  committed  In  tbe  night,  tbe 
nnprolecled  situation  of  the  plaintiff's  ftajnily,  and  tbe 
degree  of  roallce  on  the  part  of  the  defendants,  are  leglll- 
mate  subjeota  of  oonalderatlon  on  the  question  of  dam- 
■  V.  Porter  tt  at. 


1.  The  (hct  that  a  demand  embraoes  more  property  than 
the  party  Is  entitled  to  would  not  Juatiry  tbe  other  In 
refusing  or  negleotlng  to  deliver  within  a  reasonable 
time  that  part  ot  the  property  demanded  to  which  the 
demandant  wts  entitled.    Gragg  v.  Hull. 

a.  Bat  where  the  demandant  Informs  th«  other  at  the 
Ume  that  he  would  not  accept  any  lesa  than  the  whole 
that  he  demanded,  tbe  latter  would  be  alMOIved  from 
tendering  that  portion  of  tbe  property  demanded  which 
the  demandant  was  entitled  to.  lb. 

8.  A  party  li  entitled  to  reasonable  time  ta  deliver 
property  after  demand,  nnless  be  refOse  absolately  to 
deliver  the  property ;  and  what  would 
lime  would  depend  In  a  measure  upon 
property  was  flrom  Ike  plaoe  of  demand. 


tl^  by  the  law  of  the  place  where  a  wagering 
made  and  executed,  tbe  losing  party  may  maintain  an 
action  Ibr  the  money  paid,  the  action  Is  transitory,  and 
maybe  sustained  In  any  forum  whloh  obtains  Jurisdiction 
Of  tbe  parties.  On  tbe  other  hand,  a  right  of  action  tor  a 
penalty  Is  local  In  Its  nature.   Pbmagaa  v.  Aufciml  M  oJ, 


I.  Where  the  parties  to  a  sale  of  sbeep,  on  the  flm  day 
settled  the  lerma  of  a  valid  executory  agreement  in  respect 
to  them,  and.  as  a  part  of  tbe  agreement,  the  vendor  war- 
ranted the  sheep  sound  and  free  from  foot-rot;  and  on 
the  second  day  when  tbe  vendee  went  to  pay  fbr  them,  as 
agreed  npon.  he  discovered  they  were  unsound,  and  be- 
lieved they  had  the  foot-rot;  and  the  vendor  repeated  his 
slalements  made  on  the  llrst  day,  that  the  sheep  wera 
sound  and  free  from  tbe  foot-rot ;  that  he  wonld  warrant 
tliem  so ;  It  was  held,  that  the  two  Intervlewa  oonstltnted 
but  one  trade  and  one  warranty.   IHrm^r.  Andnu. 

3.  A  vendor  moir  warrant  against  a  defect  which  I* 
patent  and  obvious,  as  well  as  any  other.   lb. 

8.  Tbe  plaintiff,  having  alleged  In  his  declaratloti  a 
special  waranty  against  the  fbot-rot,  and  as  a  breach,  that 
the  sheep  bad  the  foot-rot.  Is  entitled  to  recover  upon 
proof  of  the  breach,  without  regard  to  whether  the  exist- 
ence of  the  disease  waaobvloaa  and  discoverable,  or  wea 
discovered  and  known,  by  the  plaintiff  when  he  made  tbe 
purebase.    lb. 


LEGAL  NEWa 


Trenton  law  stndents  have  a  mock  oonrt. 
An  English  lawyer  is  suing  as  Engllfib  Btohop  for 
tibeU    Hi  lajB  his  damages  d|Ii,O00. 


li^ton,  D.  C. 

Among  Ihejnrors  drawn  for  the  Marcli  tenu  of  tbe 
Albany  county  (Wyoming  Territory)  oonrt,  were 
eleven  ladles. 

It  is  estimated  that  the  namb«T  of  Jndsraents  re- 
corded at  present  In  the  several  oonrts  of  Virginia  Is 
between  ^50,000  and  t400,00a 

Some  of  the  English  laws  aeem  queer  to  Ameiioatis. 
Thus,  at  Leeds  a  stoker  at  a  mill  was  recently  eent  to 
prison  for  a  month  fbr  neglecting  to  Ure  liis  furnace 

properly. 

When  Judge  Ingraham  sentenced  Townaend,  Uia 
New  York  murderer,  to  death,  he  alluded  to  tJie  irie* 
of  drunkenness  set  forth  by  his  ooonsel,  and  said  ttutt 
if  the  law  admitted  any  such  exctiae  there  would  be 
no  punishment  fbr  crime. 

The  suit  of  John  M.  BlncklOT,  ex-Assistant  At- 
torney-Genera], ex-Solicitor  of  Internal  Revenue,  eto., 
etc,  against  Hon.  E.  A.  Rollins,  late  CommisMoner 
of  Internal  Bovenue,  fbr  libel.  Las  been  removed 
from  the  Baltimore  City  Court  to  the  U,  3,  Circuit 
Court  for  tbe  Maryland  district,  and  will  come  off  in 
ApriL 

A  Jndge  In  Sank  Rapids,  Minnesota,  oombines  with 
hlsjudicial  dutJea  the  fUnoUons  of  a  provision  dealer. 
A  newspaper  speaks  of  having  seen  nice  fitt  beef 
hanging  up  in  the  court  room  while  a  cane  was  on 
trial,  Itesides  sacks  of  grain,  teed  and  flonr  were 
strewed  about  the  floor.  His  honor  is  often  obliged 
to  leave  the  bench  to  attend  to  his  customers. 

Justice  Shelton,  of  Aberdeen,  Ohio,  died  at  that 
place  last  week.  The  Instice  discharged  the  duties  of 
magistrate  for  thirty-five  years,  and  during  that  time 
he  married  over  four  thousand  couples.  It  was  he 
that  gave  (o  Aberdeen  Iho  name  of '"Hie  Oretna  Green 
of  America."  Thither  eloping  lovers  fled  at  oil  hours 
of  the  day  or  night  and  were  speedily  married  by  the 
Justice.  The  logisiaturo,  a  few  years  w>,  found  it 
naoeasary  to  pass  a  special  act  legallalng  his  marriages. 

South  Pass,  Iowa,  has  passed  throngh  a  trying 
scene,  which  was  nothing  leHs  than  that  of  the  first 
Judicial  prooeedings  in  (bis  country  pre^ded  over  by 
a  woman.    It  was  a  case  of  prosecution  t^ainat  a 
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oonnty  official  tor  the  recovery  of  ft  fine,  and  the  pro- 
oeoding  whs  commenced  before  Mrs.  E.  Morris,  the 
newly  appointed  iiratioe  of  the  peaoe.  The  court-room 
was  crowded,  and  "  Jiutlceea ''  Morris  presided  with 
mucb  dignity.  She  dismissed  the  case  on  the  groand 
thKt  she,  b«ing;  the  successor  of  the  accused  herself, 
Muld  not  with  propriety  try  the  cane,  as  being  a  partv 
Interested.  She  is  thought  to  have  shown  great  deli- 
OBcy  of  feeling  in  her  aeclsion,  whether  technically 
oorreot  or  not. 

In  September  iMt,  Mra.  Mjrs  Bradwell,  editor  of 
Qie  Chicago  IiegaiNetM,  applied  to  the  Supreme  Court 
of  nijnois  for  a  license  to  practice  law,  and  her  appii- 
oHtlon  was  denied  solely  on  the  ground  that  the  disa- 
bilities of  her  married  condition  rendered  it  impossi- 
ble that  she  should  be  bound  by  her  obligations  as  an 
atlomey.  Mrs.  Bradwell  afterward  submitted  a  very 
able  printed  argument  to  the  court,  and  the  court 
reoonsidered  her  application,  but  last  week  again  de- 
nied it.  In  denying  the  application,  Mr.  Justice  Law- 
rence delivered  a  very  elaborate  opinion,  deciding  that 
no  wonuui  oan  be  amnitted  to  practice  law  In  Illinolii. 
An  attorney,  the  court  aays,  la  not  merely  an  agent, 
but  Bu  oQlcer,  whose  busmess  it  is  to  assist  in  the  ad- 
ministration of  justice.  If  a  woman  oan  fill  this  otUoe, 
every  oBBce  In  the  State  will  be  open  to  her.  The  ad- 
verse argament  is  based  mainly  on  the  common  law, 
as  it  af^cts  the  property  of  women  under  tlie  statute 
relieving  somewhat  its  rigors  and  the  usages  under  it 
which  have  denied  women  the  right  to  hold  office. 
The  grim  Judges  wore  very  polite,  and  told  how  much 
pleasure  it  would  give  them  to  grant  licenses  to  women, 
bat  they  took  care  to  close  up  the  avenues  against  tlie 
reformeni,  by  remarking  that  "oonrta  of  Justice  were 
not  Intended  to  be  made  the  instruments  for  pushing 
forward  measures  for  popular  reform."  Mrs.  Brad- 
well, 1b  referriiw  to  the  opinion  in  her  Journal,  says : 
"  What  the  dedslon  of  the  Supreme  Court  of  the  United 
at*(«B  In  the  Dred  SooU  case  was  to  the  rlgl>la  of  the 
negroesas  citisena  of  the  United  Slates,  Ihls  decision 

la fo  the  p(dltlMa  rtghta  of ^i..--.-     — -. 

hiladon.'' 


n  in  Illinois  —  anul- 


THE  BAR  ASSOCIATION  OP  NEW  YORK. 


BTITimOti' 

The  Exeotitive  Committee  of  the  Bar  Aseooiation  of 
tlie  oily  of  New  York,  raoently  formed,  have  issued 
the  following  address : 

Borne  ot 


larval)  dnrloc  tl 


inpitihiiiC 


It  yesr    i 

tbt*  ab> 


Hr/sd  to  nuke  a  twgti 

A  ibort  torn  of  plojjo  w« 

prepared  mi  Mnt  to  m  namlMr  of  esutlemen  for  >lgnitgr«. 
when  about  two  bandred  nameg  !i>d  been  ascnred,  It  wu 
tbnmbt  proper  to  call  the  ■IjDsn  togstber  for  coufenncc,  and 
Iha  roinll  of  Ihsli  msstine  wa>  Ibi  appolDtmenC  of  cDtnmitteu 
to  drtfi  a  conMltatlon  and  to  nomlnaie  olBce™.    Thi 


g  haa  b«a  adopted  and  Ibe  olUcsra  pioTlded  lOr  in  It  bai 
m  cboien.  and  what  bag  go  ftr  been  dano  li  dow  bi  '    ' 
^le  proFBuloB  at  large.  vLtb  tha  eamptt  hope  that  ' 


Bbonld , ,,._  . 

asaoclatlon,  bat  aa  gome  aelectlon  lg  Indlfpengable,  bi 
plan  eermed  on  ths  irliole  to  Dnobjectlonabls  aa  to  conauinie  ■ 
oominlttea  to  paae  opon  (U  epplicillens.  It  la  boped  tbat  tba 
clMiacter  of  the  Eentlemen  wbo  compofe  tbia  commlltae.  and 
tbe  large  naniber  of  negaUva  voteg  reanlred  to  eiclnde  an  ap- 
plioint,  will  famlab  an  aaaoiance  agatnat  mj  caprice  or  lajaatlce 

Tbe  qaeation  baabeeb  frvqbentlTagkcd,  wtiat  dojoDpropoee, 
vbsl  <•  to  be  gained  b;  Julnlng  tbi*  ataodntlon  I  We  anawar 
that  oar  Inmedtate  abject  1b  almplf  organlntlon. 

It  «eemi  like  an  abdication  of  lu  legitimate  poaltlon,  tbat  tba 

Bar  of  tbe  city  of  New  York.  nnniberlDe  tt*  membera  by  tbon- 

g*nd>,  Bbonld  hare  abaolDtelr  no  organtzatlon  wbaleven  tbat 

Indnencs  In  all  matlen  aflbctibg  eltber  Ita  own  dlgnitj  and 


euee  of  Ita  member*  wblcb,  h „  — 

goea  for  notblng.  Wben  Ita  membera  wen  lewer  and  a  longer 
probation  wiB  required  foradralBflDnlDlts  mnkf.tbe  Iradltlena 
of  Ibe  protlHiaion  ■erred,  to  >oloe  extent,  to  angwcr  the  parpoaca 
or  a  corporate  organization.    Bnt  since  INS,  tbe  en  of  onr 

Crteent  6ute  Connrltnllnn.  etanu  afTectloB,  not  tbe  Bar  onlj, 
nt  tbe  whole  fiibrlc  orpabllc  end  aoclBl  nfe.  have  tneceeded 
each  other  with  anparalleled  rapldltj.  Tbe  barrier*  to  admla- 
>lon  to  tlie  Bar  bsve  been  anbatantUll;  removed :  tbe  dlftlnetlaoi 

mlT.  end  a  pjjteni 
•artlj  expoaed  them  to  partlaan  InBneacea. 

Dnring  tbe  eame  perlnd  baa  come  Into  operation  a  new  BiPten) 
ofprocednre  which  gifca  to  Ihejodseg  eo  elected  larnr  diicre- 
tlonai]'  powera  tbin  ever  berore,  an<f  a  patronage  In  the  appoint- 
ment of  receivers  and  reftreea,  end  In  the  eranllng  of  centBle- 
Blona  and  allowBucea.  tbe  eicrclgeorwhlchleil  least  dangeronn. 

With  these  cbangee.  more  Immedlatel/  alTeetliiK  onr  prDFeB- 
(ion,  bave  come  daring  tbe  game  period  the  dlaeovei?  of  new 
gold  flelds.  tbe  Inmenge  iginea  of  paper  en rrencv  dnring  onr 
■^-  — '■ "  •►■ '•!  TlclMllodeg  produced  bj 

Of  InxDrr  ud  Uie  social 

ererjBlde. 

What  haa  been  the  effect  of  all  thege  Iblnga  on  the  bart 
Hinr  ear  Us  glorj  and  dignity  are  gone,  that  it  has  ceaaed  to  he 
a  noble  profMeioa.  and  1b  merelf  a  trade  with  tbe  rcBl.  We  do 
not  admit  thia  charge,  Bnt  wo  mean  to  come  together  as  a 
body,  to  look  Uit  qneatlon  Ihlrly  In  the  Ihce.  and  IF  we  And  that 
we  have  been  tainted  by  tbe  InHnence  of  tbe  times,  to  nsdei^ 
take  onrBelves  the  workofpnridcatlon.  to  revive  a  pegt  renown, 
and  give  new  lift  to  tradltlone  wbieb  we  believe  to  be  onl;  dQr- 
■nant,  not  eitlnct.  What  specially  la  to  be  nndertaken  onght 
not  to  be  determined  br  tbe  Ibw  who  have  taken  the  lead  In  iha 
enterprise.  The  AasoclatioD  will  llseir.  atler  matnre  congldera- 
tlon,  decide  apon  Ite  o«n  actioo ;  bnt  lest  the  feeling  wblcb  haa 

irompted  (he  present  movement  shoDid,  alter  ita  first  Impntge, 
Icker  and  die  out.  11 1#  proposed  to  make  onr  AssoclatlOD  a  per- 
manent Instltniton;  toprocareacomtnodloiig  ttallding  np-town, 
and  to  esUbllgb  In  It  a  well -appointed  law  library.  Bavlng. 
besides  this,  rooms  for  cDngallailon  and  socUl  Intercoaree.  we 

Tbe  Uiiier  onr  nnmtterg.  the  morn  reidllr  and  speedily  will  onr 
pnrposBS  be  accompllahcd.  With  flie  hnndred  members,  oar 
paconUrj  enccess  nonld  be  ssBnred.and  we  have  enconraee- 

»....*.   .1.1,   -nl..  ..,*....  .l.^.^•t1^n•   n.UI   mt   n^ftt  mtmhla   gg   tolay   tbe 


Will  receive  the  approve 

■ad  honor  of  tall  calling  .    

the  harmoDiau  eo-operalloa  of  an  uptight  Bar  and  a  pnte 
oisry  In  the  admlnls&nilon  ofjnstlce. 
It  may  be  asked,  wby  wag  nut  tbe  whole  body  of  tbe  profei 


inbaUled 

to  hag  the  dignity 

]i  the  necesstiT  of 

Jodl- 


snltodT    Onr 


.  .  it  bad  antbcirlty  to  convene  a  general  mt ^ 

Id  such  a  meeting  been  called  thiise  wbo  might 
1  would  have  bed  no  more  authority  than  any 


have  aasembled  would  have  bed  no  more  authority  than  any 
teir-conBtlUlted  commlttoe.  It  was  always  necesnrv.  In  ancii 
enternrlBes.  tor  a  few  to  lake  the  Brst  Bleps.  They  oainrally,  In 
•odolnE.  eipose  the mse Ives  to  eritlclBni,  and  must  rely  nnoa 
the  Integrity  ot  their  matlven  and  the  wisdom  or  their  pfanB  for 
their  instlfleatlon.  The  clrcnlar  waa  rent  to  many  besides  those 
who  slgnad  it.  Some  deUyed.  others  were  absent,  bnt  we  wish 
toiUBDreall  that  there  was  no  Intentional  avoidance  of  those 
who  It  was  thought  would  unite  with  ub.  It  lg  hoped,  therefore, 
tbat  any  who  may  fuel  that  they  were  justly  antlUed  to  be  con- 
sulted, will  consider  the  labor  of  seeing  pereonally  a  large  num- 
ber of  indlrldoalg,  and  eiplalnlng  to  each  the  details  of  unma- 
tured planB.  and  will  caneronsly  overlook  any  npparenl  aBsamp- 
Uon  or  aatborltr  on  our  part  In  view  of  the  Importance  of  the 
object  propoBed,  and  of  the  obvious  dltHcultles  of  any  plan. 

In  this  spirit  II  Is  alao  hoped  tbat  thoy  will  accept  tor  the 
present  ItaecooitltatioD  aaw  submUted.   It  1i  Ibe  result  of  aiich 


ves  only,  b 
onBileDt  thi 


le  pride  c 


'ereqnli 


look 


Wlllli 


IBUowlngsrt 
lam  M.  ^va 


We  have  not  been  nnmlndral  of  onr  bretbren  In  the  other  doi 
lions  of  tbe  Stale,  We  could  not  Imperil  our  own  Immedlai 
objects  by  undertaklnga  more  general  organiiallon,  bnt  we ' 
forward  to  the  fomilng  of  simitar  assoclailons  lu  utber  c 
snd  counties,  with  wblch  wc  hope  to  be  alBllalsd,  snd  If  from 
them  may  grow  an  Atsociitlon  of  the  Bar  of  the  Sute  or  New 
York  worOiy  of  the  paBt  blBtory  of  that  Bar.powerfnl  by  Ita 
Intelligence  and  learning,  and  InSueoilal  by  Its  Integrity  and 
patriotlBOi.  the  bDnofltg  of  such  an  ar Bocialion  not  only  to  onr- 
selves.  hat  to  the  entire  commonweallb,  can  hardly  be  ovcrntl- 

'  names  of  tbe  Executive  Cnmniltlee : 
Henry  KIcoIl,  Hsmllton  W,  Rublngon, 

..., ..llamlE.CurtlB.WIllUmC.  Barrett.  James 

Emott.  Cbarles  A.  RapallD,  Henry  A.  Taller.  Stephen  P.  NnHh, 
gamuel  B.  Oarvln,  Sidney  Webster,  James  C.  Carter.  John  E. 
P»r»onB,  Wm.  O.  Choale.  FrancI"  C,  Bariow. 

Tbe  following  lg  the  Conatl  tntlou  of  the  ABsoclallon  aa  adapted 
feb,  IS.  ISTD: 

AvnCLE  t.  This  Association  shsU  be  called  "Tha  Bar  Aitoct- 
atlon  of  the  City  of  New  York." 

Am.  n.  The  AspoeUilon  Is  establtghed  to  maintain  tbe  honor 
end  dignity  of  the  profeiif  Ion  oflbo  law.  to  cnlllvale  social  Inter- 
oounie  amone  Its  members,  and  to  Increase  its  nsefolnas*  ia 

Ant.  Ill— Skc.  1.  The  mombeie  of  the  Bar  wbo  signed  the 
preliminary  arildes  are  hereby  declared  to  be  membera  of  Ihli 
Assoclntlon ;  bnt  such  of  them  ss  ghalt  omit  to  gobscribe  to  this 
conatltntlon,  and  pay  the  admission  fee.  on  or  before  lbs  lUb 
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daj  Of  Ifarch  next,  ehull  ceate  lo  be  niembcn,  aod  cui  Dn1]F  b*- 

corns  anch  hy  InbnqllEnt  adTnltilon. 

Aiv  iDMiibeT  oi'  the  pral«SBloD,  In  good  lUDdlne.  nildluE  or 
pmlldng  lo  Ul«  ctt»  of  New  Tnrk,  mtj  bBcome  k  toember,  by 
TOM  of  iSo  AHoclilloQ.  on  recommeniTBtloD  of  ths  commlltca 
on  Bdm1e«lnni>.  ••  hsrolnafter  proTldad.  and  on  (nbtetlblnit  lo 
Iblf  convlLIntloD  nod  piylni!  Ibe  idmimLon  fee. 

Seo.  a,  Thecammlttco  on  udmliiEoDi  ehill  have  potrgr  to  maks 
mcti  rpEnlallnas  In  relMlaD  to  propoailt  for  mvmbfreblp  and 
DOIice  iliareor,  and  aa  Ihey  dut  from  time  to  time  deem  needfnl. 
Candidates  agalnat  wham  there  (ball  bo  flvo  uegstlve  lotea  In 
tbe  committee  ahall  not  be  tecommended  for  adintsrlon,    Upon 

clatloD.  and  ons  negitivo  Tots  ku  eierj  Dts  >1ia11  eidnde  the 


cuttie  committee  of  flfleen  members,  or  which  commlt- 
pre^ldent  fball,  «  qfiiio,  be  ■  membei:  md  a  committee 

nmltlev'e  >bn]l  be  elected  at  tbe  annnai  meeting  to  be 
1  tbe  aecond  Tneaday  oF  Janaarr  In  each  icar.  Tbe 
■tlon  mjy  provlds  In  fta  by-laura  for  aacb  otbet  atanding 


Art,  yi.  A  Library  Com oillteo  lo  coDvlotof  Are  membera, 

ahall  be  appointed  by  the  EiecnlWe  Committee,  to  hold  office 
tliiriajr  their  pleneDre.  and.  anblPet  to  Iheir  direcllons.  tball 
have  charge  of  the  llbra^  and  rnding  room,  with  power  to  ez- 

Bend  npan  the  !amc  anch  money*  aimaybe  appropriated  by 
le  Siecnttve  Committee  or  procnied  by  volnntaiy  anbacrlp- 


w  Tork,  aball  haTc  the  c 


nnnalm 


— Ther. 


ahaU  b 


Janin  . 

March,  June  and  November,  In  each  year.  At  thei<e  ataled 
mee tinge,  and  at  any  rsnilaradlonmed  meeting  thcriiot  all  Ibe 
powers  of  tbo  Asaoclat^n  may  te  Bierclred.  Special  meetlnga 
mar  be  called  at  any  lime  by  the  RTccnllTe  Committee,  and 
ahall  be  called  npon  the  written  reqneet  of  twenty  member*. 

At  inch  apecial  meotlnirf-no  bnalneaa  ahall  be  Inneacled  ei- 
oepl  aiich  aa  ahall  be  api^clfled  in  (he  cat]  thei«of.  The  pretence 
offlfty  meiobeFT,  In  addition  to  tacb  membera  of  the  BiecntlTo 
Committee  a>  may  be  preaent,  ahall  be  nocetaary  to  conalilnte 
■  qnoroiu  at  any  meeting  of  the  Aaaoclatlon. 

Aht.  IS.  — ADKIUiON  AHD  Anhuai.  Pin,  — The  admltsion 


le  |3W.  1. 
-aldne.  - 
'  and  Not 


half  ye 


tntloi 


fhnlt.  after  thirty  darn'  notice,  shall  cearo  to 
nnluaa  eicuaed  by  order  at  (he  Biecntlve  Comml 


o«  prescribed  by  the  by-lawa,  and  all  Intereal  In  the  property  of 
the  .\aioclaIlon.  of  perKOni  resigning  w  otberwiee  ceasing  to 

Art.  XI.  — Tbla  con^tltntion  abiill  go  I'nlo  Immediate  etTect, 

shall  rorthwilh  be  had.    They  ahall  bold  their  offices  nntll  Ibeir 
anccesaora  am  elected  at  tbe  annual  meeting  on  the  aecond 
Tne-daylnJannary.  IgTl. 
Abt.  xn.  —  All  eleciioni  i>hall  be  by  ballot.     Tbo  officer* 

■lection,  and  ahall  held  olDce  nntll  their  anccveaors  aro  elected 

In  cai-e  of  a  vacancy  In  any  oOlce,  it  shaD  be  lllled  by  sppoinl' 
mentor  the  Biecntlvo  Committee,  nntil  tbe  neit  annual  elec- 
tion. 

amended  by  a  (ho- 
Ilated  meetlncorihe 


thini  Tolo  of  the  member*  present  nl  an. 
snbacrlbod  by  ten  membatt.  be  glian  at  i 


ADMITPINO  ATTORNEYS  AS  A  MATTER  OF  RIGHT. 
The  oMcnarU  of  common  pleas  In  our  State  exercised 
tbe  poTrerorBdraltllngettorneyatopmcClce  before  tbeiti. 
Mnnj  ctllKens  of  nil  parts  of  the  )^la(e  wilt  remember 
thntlncorrlgblcjoker.  Hon.  Qeorge  R.  Dnvla.  Ono  moni- 
InB,  Jnat  after  the  opening  of  the  Bensaelaer  connty  conrt 
of  common  pteaa.  a,  committee  reporteil  that  they  had 
examined  Jtuaea  Fine,  of  Hooale,  a  eandlOate  for  MlniU- 


■Ion  to  praoUce,  and  foDud  him  qnalllled.  Jodge  DaTla, 
then  holding  the  court,  ordered  Pine  to  be  admitted,  and 
he  woa  Birom  In.  A  yonng  constable  troia  the  town  of 
Hooafc,  by  the  name  of  Brtggs  Keaeb,  atADdlng  with  hla 
staff  gooTdlng  the  entrance  U>  the  bar,  stepped  forward  to 
apolntwIthlQ  arm'a  length  o(  the  Judge,  and  demanded 
to  be  iworn  In  aa  an  attorney  of  the  oourt.  "  By  wliat 
rigbtt"  Inquired  the  Judge.  "Ton  have  Jnat  admitted 
Jim  Pine,  and  hehaaonly  tended  stad  horse  one  year.and 
I  hare  two  year«,  and  I  demand  to  be  sworn  In,"  replied 
Eeoch.    "  Bwear  him  in."  iKld  Judge  DavU,  and  he  waa 


r  Bowland  Oox. 


BOOK  NOTICES, 


The  Febmary  namber  of  thla  Tenerable  and  able  1*W 
periodical  contained  an  article  on  "  Oood  Will  In  Partner- 
ships," by  tbe  Hon.  lanao  F.  Bedfleld,  besides  Its  nnial 
number  o(  decision*  and  abstraoia. 

The Amerlam  LaaTlraa!  Published  in  connection  with 

the  Law  Time*  Reports.      E< ~      "       "  ~ 

Washington,  February,  1370. 

The  AmertoBt  Law  Timti  la  mainly  devoted  to  the  pnb- 
lloatloD  of  "I-eadtng  Ca8ea"~io  called  —  selected  from 
tbe  deolaiona  of  tbe  Cnl  ted  B  tales  Coarts  and  of  the  several 
State  courts.  Hany  of  the  deoUlons  reported  are  of  no 
Importance  outside  of  the  Jnrlsdlctlon  that  pronoun nea 
them,  while  others  are  of  value  to  the  profession  at  large. 

— We  have  received  a  well  printed  pamphlet  of  thirty- 
two  pngeH,  coBlaJnIng  tbe  argument  of  tbe  Hon.  Piatt 
Potter,  Justice  of  the  Supreme  Court,  in  thn  Breach  of 
Fiivilege  Cose.  Numerous  and  material  errors  and  omis- 
sions appearing  In  thenowBpaper  reports  of  the  argument, 
the  Judge  has,  at  the  request  of  a  large  number  of  the 
members  of  tbe  bar  of  several  counties,  consented  to  Its 
pnbllcalloD.  corrected,  Tmra  the  stenographer's  notes  and 
tbe  manuscript.  The  argument,  as  printed  In  a  receiit 
number  of  the  Law  Joitrnai.,  was  Imm  the  atenogrspher's 
note*,  and  contained  some  errors  which  have  been  care- 
folly  corrected  In  this  edIUon. 

—  We  acknowledge  tbe  receipt  of  a  prose  literal  transla- 
tion of  "Tbe  Suitors,"  of  Baclnc.  by  Levi  Bishop,  Esq.,  of 
the  Detroit  bar,  published  In  1883,  and  dedicated  to  the 
Bar  of  Michigan.  Hr.  Bishop  Tras  Induced  to  send  It  (o  us, 
by  bis  pemaal  of  the  translations  of  some  scenes  trom 
the  same  play,  wblch  appeared  In  a  recent  uumber  of  Mr. 
Browne's  series  of  articles  on  "Law  and  Lawyers  In 
Llteralare,"  now  being  pabllshed  In  our  pages.  We  sug- 
gest to  Mr.  Browne  to  translate  tbe  whole  play  Into 
English  verse,  and  thus  thmlsh  tbe  profession  with  a 
companion  to  Hr.  Bishop's  excellent  rendering. 


TEBHS  OF  SUPREME  COUBT  FOR  MARCH. 
2d  Monday.  Circuit  and  Oyer  and  Terminer,  Dutchess, 
:ult  and  Oyer  and  Terminer,  Bcbnyler, 


ad  Tuesday,  Special -._o-. 

Sd  Monday,  CIreult  and  Oyer  and  Terminer,  Weslcbee- 
ter,  Tnppen. 

Bd  Monday,  Clrcnll  and  Oyer  end  Terminer,  Schenec- 
tndy.  Roaeltraiis. 

Sd  Tuesday,  Hpeclnl  Term,  Jeflbraon,  Mullln. 

4lh  Monday,  SpeclnlTerm.  White  Plains,  Tappen. 

4th  Monday,  drcnlt  and  Oyer  and  Terminer,  Yates,  J. 
C.  Smith. 

4tb  Monday,  (^rcult  and  Oyer  and  Terminer,  Herkimer, 
Mullln. 

4Ui  Tuesday,  Special  Term.  Erie.  Talcott. 

Last  Monday.  ^pfClal  Term,  Monroe.  Dwlgbt. 

LastHonday.Clrcnltand  Oyer  and  Terminer,  Tompkins, 

Last  Tneaday,  Special  Term,  Albany.  Milter. 
LasI  Tuesday,  Special  Term,  OorUand,  Hurrar. 
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Albany,  March  19,  1870. 


JOHN  O.  BPENCEB.* 

It  has  been  Haid  by  an  emlnant  English  writer,  that 
HiKMnlay  was  the  philosopher  and  Lamardne  the 
poet  of  hiatoiy.  With  equal  propriety  It  may  be 
said,  that  John  C.  Spencer  was  the  pliiloeopher  and 
Ogdeu  Hofftnan  the  poet  of  the  New  York  bar,  Not 
that  the  latter,  Ube  Talfourd,  aotnally  divided  hla 
time  between  law  and  poetry ;  not  that  he,  like  Lord 
Tenterden,  was  more  "  ptoad  of  bis  iambics  and  hex- 
ameters" than  of  bis  trlomphs  at  the  bar.  Yet  Ur. 
Hoffinon  did  not  yield  to  the  opinion,  that  l^al  argu- 
ments and  fbrsnsio  efibrts  require  no  decoration  of 
elocation  to  render  tbem  forcible  and  efFective.  He 
did  not,  therefore,  endeavor  to  emancipate  himself 
from  all  oratorical  rules ;  but  he  knew  how  to  adapt 
hts  elocution  to  profnndity  and  comprehensiveneHs; 
to  the  rules  of  logic ;  to  the  philosophy  of  "  the  dull 
blaok  letter  of  the  law."  Olten,  however,  before  a 
Jury,  bis  vivacity— his  flicllity  of  sentiment— his 
power  of  picturesque  illustration  —  his  pathos,  aroused 
emotions  something  like  those  created  by  the  Inspira- 
Uou  of  the  poet. 

The  meditative  character  of  Mr.  Spencer's  mind  led 
him  to  philosophic  disquisitions  —  to  the  contempla- 
tions of  the  abetreol  student — to  the  coinage  of  lof^- 
crI  deductions.  His  mind  did  not  "work  by  sudden 
and  strong  impulses,  leaping  witli  irreststible  force  to 
Its  conclusions,  but  by  calm  and  laborious  processes, 
tending  Gently,  yet  snrely,  thereto."  He  was  not 
ee^ly  esclled  by  Uie  delicate  and  exquisite  beauties 
of  poes; ;  he  never  indulged  In  a  variety  of  Imt^ry  — 
in  flights  of  fimoy — in  touches  of  pathos.  Therefore 
nis  speeches  at  the  bar,  in  the  popular  assembly.  In 
l^lslallve  bodies,  were  delivered  In  language  severely 
correct,  scmpolously  pure,  but  free  fhim  all  rhetori- 
cal drapery.  He  posBeased  the  power  of  ^ving  an 
ethical  interest  to  his  snbieot  — of  penetrating  deeply 
Into  it  — of  eetabllsbing,  by  the  deorost  and  subtlest 
train  of  roasoning,  those  delicate  lines  which  divide 
apparently  analogous  precedents. 

Another  feature  of  Mr.  Spencer's  mind  was  tlie  sin- 
gular sagacity  with  which  he  seized  upon  questiona 
of  Ihot,  Uie  focillty  with  which  he  disentangled  the 
point  In  dispute  from  sophistry  and  error,  and  reduced 
a  perplexed  and  elaborate  question  of  law  to  a  plain 
problem  of  common  sense.  Thus,  witbont  the  magic 
of  Mr.  Hoffman's  eloquence,  be  was  as  powerfal  and 
as  suoccesfUl  before  a  Jury  as  he  was  before  those 
courts  where  nothing  but  plain  queeUons  of  law  ore 
discussed  and  settled.  This  was  tlilly  demonstrated 
hy  the  manner  in  which  he  condncted  the  great  case 
of  the  PeopU  v.  Sov,  at  Angelica,  in  1824.  This  was 
«  case  peculiarly  adapted  to  the  tadle  and  kindling 
doqnence  of  Ho&bian,  bat  which  was  managed  with 
signal  snocesa  by  the  nnimpassioned  Spencer,  who, 
with  the  foroe  of  reason  and  ai^inment  alone,  over- 

■  Extract  from  the  "  Bench  and  Bar,"  a  work  In  prena- 
ration  br  Mr.  U  B.  Proctor  of  Uansrllle.  N.  T. 


threw  the  hypotheses  on  which  was  bnllt  a  powerlhl 
and  brilliant  defense. 

When  Talfourd  took  his  pen,  he  became  the  critical 
essayUt— the  poet,  who,  with  strong  or  dellnila 
toacbea,  impressed,  as  It  were,  his  own  vivid  mind 
on  the  aoenes  whloh  ha  described— the  drMnatlat, 
whose  creative  imagination  caught  a  hint  ftom  Enri- 
pides,  whloh  gave  "Ion,  a  play  of  destiny,"  to  the 
world ;  the  writer  of  those  sonnets,  whl<dt  are  tinged 
with  style  of  Wordsworth,  who  wu  his  ideal  of  a 
poet.  When  Mr.  Spenoor  wrote,  m  he  often  did,  his 
pen  was  an  Instrument  of  hia  great  logical  powera. 
The  merit  of  hie  style  as  a  writer  consisted  in  the 
fodllty  and  perplaculty  with  which  he  reasoned,  ex- 
plained, or  described. 

All  hla  written  prodnctlona  bear  the  impress  of  the 
same  powernil  and  philosophic  intellect  which  char- 
octerlEe  bis  Ic^^l  and  legislative  speechea.  This  la 
manifeetad  in  the  levlBlon  of  the  New  York  Btotntes, 
those  lasting  monnments  of  the  legal  learning  and 
research  of  Mmself  and  hla  co-revisers ;  In  reviewing, 
criticising,  and  annotating  De  Tooqnevllle's  great 
work  on  American  Democracy ;  in  writing  those  I^al 
arguments  which  often  enll^l«ned  Judges,  and  deter- 
mined the  detdslons  of  courts ;  in  those  elaborately 
written  pamphlets,  which  operated  with  sucb  effect 
on  the  public  mind;  and  In  those  legislative  reports 
and  documents,  which  so  pl^nly  evince  his  ability  as 
a  statesman. 

As  there  was  no  man  that  ever  made  less  parade  of 
his  Intellectual  endowments,  there  were  few  less  dis- 
posed to  tolerate  learned  vanity  in  others,  and  he  oflen 
rebuked  ostentatious  pedantry  and  empirical  impu- 
dence witb  a  caustic  pen  and  a  satirical  tongue  which 
gained  him  bitter  enemies. 

The  apparent  austerity  and  hangbttness  of  his  man- 
ner detracted  sometblng  from  h^p  popularity,  yet  he 
was,  for  many  years,  a  successful  and  leading  politi- 
cian in  the  State.  Such  was  the  respect  which  the 
people  entertained  for  hla  ability  and  his  unfaltering 
honesty,  that  they  forgave  his  fonlts,  and  the  many 
unpopular  traits  Id  his  character.  When  before  them 
as  a  candidate  for  offldal  position,  be  never  Ihlled  to 
rooeive  the  strong  support  of  bis  party.  By  a  popu- 
lar vote,  he  was  repeatedly  elected  Member  of  Assem- 
bly, State  Senator,  and  Representative  in  Congress. 

Soon  after  Mr.  Spencer  was  elected  Speaker  of  the 
Assembly  In  1830,  Enutns  Boot  met  him  on  the  steps 
of  the  Capitol:  "  Spencer,"  si^d  be,  "if  you  would  only 
sue  people  whom  you  meet;  If  you  would  get  rid  of 
jrour  oonfonnded  haughtinesH,  yon  would  eoon  beoome 
more  popular  in  the  State  than  Tompkins  ever  was ; 
but  as  it  is,  everybody  is  ^ald  of  yon ;  they  think  you 
sour,  proud,  and  crusty."  "Why,  Mr.  Boot,  I  doses 
people  wben  I  meet  (hem,  bnt  natnre  never  tnade  a 
Chesterfield  of  me ;  I  like  people,  and  do  not  mean  to 
be  haughty;  at  any  fate,  I  do  not  feel  so,"  said 
Spencer.  "I  b^  your  pardon,  bnt  you  do  not  see 
peoplewhen  you  meet  them,"  said  Root;  "forln- 
stanoe,  I  saw  Dr.  Miller,  fMm  Cortland,  this  morning, 
and  he  told  me  that  yon  don't  pretend  to  nolioe  him, 
when  yon  meet  htm  j  and  only  yesterday  I  met  you 
on  State  street,  and  althougji  I  gave  you  one  of  my  best 
bows,  I  never  rec^ved  so  mnoh  as  a  nod  fhnn  yon," 
"  Why  really,  Mr.  Root,  I  have  not  the  least  reootleo- 
UoD  4^  meeting  yon  yesterday  on  Stats  street  or  any- 
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where  else,"  iras  Uio  reply.  "I  know  that,  and  I 
know  bow  to  oxcnse  your  abitractodthODghtB.  When 
you  met  me  yeetarday,  yon  was  atndying  oat  the 
Bigiunent  which  you  are  to  make  next  week  In  the 
Court  of  ErrorB  against  me;  but  the  people,  onr 
BOverelgns,  Mr.  Spencer,  don't  undantand  these  me- 
ters. They  are  Imperious ;  they  must  have  a  nod,  or 
a  bow,  on  all  oooaaJons,  or  else  we  are  gnllty  of  rebel- 
lion to  sovereign  nutjeety.  So,  learn  to  nod  and  bow 
to  everybody,  for  it  is  the  court  etiquette  of  the  day. 
and  makes  great  men  out  of  well  dressed  nobodies," 
said  Mr.  Root. 


Beodon  TS  of  the  Judiciary  act  of  IB47,  as  amended 
by  chapter  224  of  the  lawn  of  1B4S,  provides  for  the 
appointment  of  a  reporter  of  the  decl^ons  of  the  Court 
of  Appeals,  lo  be  denominated  "  State  Reporter,"  to 
hold  his  office  three  yeais  trom  the  date  of  his  appolnt- 

The  power  of  appointment  is  given  lo  the  Governor, 
Lientanant-Oovemor  and  Attorney-General.  Thla 
section  miUces  it  his  duty  "to  report  every  cause 
argued  and  determined  in  that  court  which  it  shall 
direct  him  to  report,  and  such  others  as  the  public  in- 
terest shall.  In  his  Judgment,  require." 

The  act  also  makes  it  the  duty  of  the  Judges  "  to 
deliver  to  him  such  written  opinions  as  they  shall  pre- 
pare upon  questions  of  law,"  and  dedareslhat "  every 
decision  of  the  said  court  which  shall  be  reported 
shall  be  BO  reported  at  «oon  a/ter  the  same  it  made  aa 
praeticable." 

Section  2  of  chapter  221  of  the  laws  of  IMS  declares 
that  the  "  reporter  sifoll  have  no  pecuniary  Interest  in 
Bnch  reports,  but  the  same  shall  be  published  under  the 
BuperviBlon  of  the  reporter,  by  contract  to  be  entered 
Into  by  the  reporter.  Secretary  of  Slate  and  Comp- 
troller, with  the  person  or  persons,  who.  In  addition 
to  furnishing  the  said  Secretary  of  State  mzty-four 
oopieeof  each  volume,  shall  agree  topnbliBhandseU 
the  Bald  reports  on  terniB  the  most  advantageous  to 
thepubUo,and  at  a  rat«  not  exceeding  three  dollars 
for  a  volume  of  five  hundred  pages ;  regard  being  bad 
to  the  proper  execuUon  of  the  work."  Said  officers 
are  aimt  required,  before  entering  into  a  contract,  to 
recdve  and  consider  all  proposals  made  to  them  for 
the  publicatioQ  of  said  reports. 

Section  four  of  the  act  declares :  "  As  often  aa  the 
reporter  shall  have  prepared  for  publication  sufficient 
of  the  reports,  wiUi  notes  and  references,  to  oonstitnte 
two  hundred  and  fllty  pagea,  of  the  nsual  size  of  law 
reports,  he  shall  cause  Uie  same  U>  be  published  in 
pamphlet  form,  with  such  headings  as  will  appear  In 
the  bound  volames,  and  shall  fltrnlsh  a  copy  thereof 
to  emdti  ooun^  olerk'a  office  at  the  expense  of  the  State, 
and  keep  the  same  on  sale  at  oontroot  prloee  for  all 
persons  who  may  want  to  purchase ;  such  printlni;  to 
be  done  by  the  penon  who  shall  contract  to  publish 
tba  reports  under  this  act,  at  and  In  proporti<Hi  to  the 
prices  Btlpnlated  in  his  contract." 

The  third  section  of  the  act  was  amanded  In  ISaO 
(<ihap,24SirfI^wson650),  BOSS  to  read;  "Itahallnot 


be  lawful  for  the  reporter  or  any  other  person  within 
this  State  to  secure  or  obtain  any  oopyrlght  for  aald 
reports  of  the  judicial  dedsions  of  the  Oonrt  of  Appeals, 
but  the  same  may  be  published  by  any  peison." 

The  second  section  of  chapter  246  of  the  lawa  of  1850 
declares  that  "the  copyright  of  any  notes  or  references 
made  by  the  State  reporter  to  any  of  said  reports 
shall  be  vested  In  the  Secretary  of  Slate  for  the  benefit 
of  the  people  of  this  Stato." 

The  salary  of  the  State  reporter  was  fixed  at  two 
thousand  dollars  (chap.  277, 1 3,  Laws  IS47).  An  extra 
allowance  of  troia  one  thousand  to  fifteen  hundred 
dollars  has  sometimes  been  made  by  tbe  l^cislatnre. 

George  P.  Comatock  was  the  first  Stato  Keporter, 
and  received  hia  appointment  December  27,  1847. 

The  first  contract  for  the  publication  of  the  reports 
was  made  with  Little  &  Co.,  at  two  dollars  and  fifty 
cents  per  volume,  they  being  the  lowest  bidden,  and 
the  first  volume  published  under  the  contract  (Com- 
slock  Reports,  Vol.  1)  was  Issued  In  June,  1S49. 

Aa  soon  as  Little  A  Co.  published  tbe  first  and 
second  volnmes  of  Comstock's  Reports  they  were  im- 
mediately reprinted  by  Gonld,  Banks  &.  Co.  They 
were  also  reprinted  in  Ohio,  and  Little  A  Co.  had  no 
remedy,  for  the  law  of  1S4S  was  entirely  inadequte  to 
accompliab  the  object  for  which  it  was  passed.  The 
contract  was  a  ferce.  There  could  be  no  copyright  for 
any  portion  of  tbe  book,  tmd  hence  no  protection.  To 
meet  the  case,  on  Bie  9tb  of  April,  1650,  tbe  amend- 
ments of  1850,  above  mentioned,  were  passed,  and  a 
new  section  vesting  the  copyright  of  the  notes,  etc.  In 
the  Secretary  of  State  lot  ttu  benefit  of  the  people  of 
tbe  Slate. 

On  the  20th  day  of  April,  1350,  a  new  contract  was 
made  by  the  Stote  officers  with  Uttle  A  Co.  for  five 
years,  by  the  tormsof  which  little  &  Co.  were  to  have 
the  exclusive  benefit  of  the  copyright  to  be  taken  out 
in  behalf  of  the  Stato,  and  the  contract  therein  declared 
to  be  an  asalgnment  and  transfer  of  such  copyright  to 
Little  A  Co.  Under  this  new  contract  on  the  21at  day 
of  November,  1850,  Little  A  Co.  (having  first  secured 
the  copyright  according  to  the  requirements  of  the 
acts  of  Congress)  published  the  third  volume  of  Com* 
stock's  Reports.  Gonld,  Banks  A  Co.  at  once  re- 
printed this  volume  as  they  had  the  two  previous 
ones,  and  Little  A  Co.  brought  a  suit  to  restrain  them 
from  publlshingand  selling  any  oopiee  of  this  volume. 
Little  ft  Co.  were  sncceastal  In  this  suit,  which  Is  re- 
ported, 2  Blatchford's  C.  C.  Reports,  165;  affirmed 
on  appeal,  S.  C,  page  362. 

Mr.  Comstock's  term  of  offioe  expired  December 
£7, 1851,  andoutof  the  materials  he  then  had  on  hand 
he  made  the  fbnrth  volume  of  his  reports,  and  sold  it 
upon  his  private  account.  The  volume  was  published 
by  Gould,  Banks  ft  Co.  and  Immediately  reprinted  by 
Little  ft  Co.,  who  supposed  tbey  were  entitled  to  it 
under  their  contract.  Uttle  A  Co.  brought  an  action 
against  Gould,  Banks  A  Co.  lo  renti^n  them  from 
selling  their  edition.  The  case  was  decided  agidnst 
Little,  the  oonrt  holding  ttist  the  volume  having  Ijeen 
prepared  after  Mr.  Comstock's  term  of  office  expired, 
he  was  entitled  lo  tbe  oopyrlght.  Little  et  aL  v.  Hall 
et  at.,  14  How.  D.  S,  Rep.  ISe. 

Henry  R.  Selden  wsb  Mr.  Comstock's 
He  made  alx  volumes  — the  last  two  of  which  v 
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made  after  he  went  oat  of  office,  and  disposed  of  as 
private  property. 

Francis  Keman  enoceeded  Mr.  Selden.  He  made 
four  volumes  —  the  first  of  whlcb  was  publiahed  by 
Little  A,  Co.  Their  oontract  then  expired,  and  the 
next  contract  was  mads  with  Gould,  Banks  &  Co.  at 
two  dollars  per  volume.  Under  this  contract  they 
pnbUahed  the  last  three  Tolomes  of  Kernan's  Reports 
and  the  first  six  -volumes  of  Smith's  Reports. 

The  next  contract  was  made  with  William  Oould  at 
one  dollar  and  twentj-three  cenia,  and  one  dollar  and 
fifty-six  cenia,  according  to  the  ^ze  of  the  volume. 
If  under  six  hundred  and  fifty  pages,  the  former  price, 
and  If  over,  the  latter.  Under  this  oontract  he  pub- 
liahed  the  last  seven  volumes  of  Smith's  Rcporta,  when 
his  contract  expired,  and  a  new  contract  was  made 
with  Weare  C.  Uttle  at  graduated  prices  —  the  highest 
being  two  dollara  and  fifty  cents  ibr  a  volume  of  over 
seven  hundred  pages.  Under  this  contract  he  pub- 
lished the  first  ten  volumes  of  IHfiany'e  Reports, 
After  Mr.  Tiffiiny'a  term  of  office  ciptred  he  prepared 
the  eleventh  and  twelfthvolumes  of  his  reports,  which 
he  sold  to  William  Qonld.  - 

Samoel  Hand  was  appointed  State  Reporter  Janu- 
ary G,  1868,  Mr.  Nelson  having  been  previously  elected 
Secretary  of  State  and  Mr,  Allen  Comptroller. 

The  former  comptroller  not  having  signed  Mr. 
UtUe's  contract,  the  new  board  served  s  notice  on 
Mr.  Little  that  they  should  disr^ard  his  contract,  and 
Invited  proposals  for  the  publication  of  the  reports. 
On  the  lOth  day  of  March,  1860,  they  made  a  new  oon- 
tract with  A.  Bleecker  Banks  for  the  publication  of 
the  reports  for  the  term  of  three  years.  The  fourth 
clause  of  Mr.  Banks'  oontract  rcada  as  follows : 

"  The  party  of  the  second  part  shall  at  all  times  after 
tha  publication  thereof,  respectively,  keep  Uie  said 
volnmee  for  sale  at  the  following  prices:  For  a  volume 
of  five  hundred  and  fifty  pages,  sixty  cents;  for  a 
volume  of  3lx  hundred  and  fifty  pages,  eighty  oenta." 

Under  this  oontract  the  first  volume  of  Hand's 
Keporta  has  been  published.  The  volume  contains 
six  hundred  and  fifty-seven  pages,  and  the  publishers 
demand  two  dollsrs  and  fifty  oenta  for  It.  We  should 
like  to  know  on  what  prlndpleof  construction  of  con- 
tracts they  are  entitled  to  this  sum.  If  they  are 
entitled  to  two  dollara  and  fifty  cents  for  the  volume, 
they  may  demsnd  any  price  they  please,  and  the  oon- 
tract is  a  tbrce.  By  the  terms  of  the  contract,  for  a 
violation  thereof  Mr.  Banks  forfeits  all  ilghta  under 
It,  and  **  five  thousand  dollars  to  be  recovered  by  the 
parties  of  the  first  part,  or  their  successors  in  ofiice, 
for  the  use  of  the  people  of  the  State  of  New  York." 

We  call  upon  the  Attomey-Oeneral,  one  of  the 
parties  of  the  first  part,  to  move  in  this  matter  and  see 
that  the  rights  of  the  people  are  preserved,  and  that 
these  reports  are  kept  on  sale  at  the  contract  price. 
Thus  be  will  do  the  people  and  the  profosslon  a  much 
greater  and  more  acceptable  service  then  he  can  po«- 
sibly  do  by  attempting  to  preserve  the  dignity  and 
"respect"  of  the  Court  of  Appeals  in  the 
which  we  have  elsewhere  alluded. 


A  bill  Increasing  the  pay  of  the  Judges  has  passed 
in  the  Sew  Jersey  Senate. 


LAW  AND  LAWYERS  IH  LITERATURE.* 


Many  legal  odes  have  been  written,  but  none  better 
than  this ;  "  To  a  Sparrow  alighting  before  the  Judges' 
Chambers  In  Serjeanta'  Inn,  Fleet  street.     Written 
In  half  an  hour,  while  attending  a  summons : " 
<n  BOlJcltor  for  all  thy  tribe. 


>t  tbua 


Toil: 


I  tor  CI 


t  nodes' 


Awayl  'tig  vain 

I  fear  t  hou  bas 

To  think  logeL 
Wtasre  lawyers  ai 
"  Bu'  —  liBSI  Uina  pnlled  some  Bparrow  o'er  the  ooals. 

And  flitted  here  a  Baramons  lo  tndll«T 

I  only  hope  noctirsed  JDdiclal  kite 
Baa  Hlruck  Itaee  off  the  rolla  I 
Isaarceshoalddmin  theeof  thelBW  — andyet 

Thine  eye  1b  keen  and  qolck  enough  —and  BUll 
Then  Iwar'Bt  thyself  with  perk  aiitltlny  frst:  — 

Bui  then  how  desperalefy  »borC  thy  bat! 
How  onlckly  mlKht'Bt  thou  be  o(  that  bcren ! — 
Aslxth' taxed  or— how  little  would  beleni 


Bar- i ,  .. 

That  Uioa  bast  flitted  to  the  oourta  below  T 
If  tboa  wmildal  haul  Bomeaparrow  o'er  the  eoais. 
And  vymtdil  his  spirit  hamper  and  perplex— 

Go  to  John  Body  —  he's  available— 
SJan.  Bwear.  and  get  a  bill  of  Middlesex. 
Relnrnable  (mind  — bailable  1) 
On  Wednesday  after  tb'  morrow  of  All  BotllS. 
*■  Or  dost  thou  come  o  Bnfl*rer  T    I  see— 
I  see  Uiee'CBBt  tby  bail-ta\  eyes  around  i' 
Oh,  call  Jam«a  White,  and  be  will  set  tbee  free. 
Ueand  Joliri  BHlnea  will  speedily  be  bound. 


Judge  BMt,  on  no  ftntaailc  too. 
Through  dingy  arcn  —  by  dirty  nook  — 
Across  the  yard  IcIohiB  room  doth  go ; - 


1,  foather'd  thine, 
b^n^ilDg'  ^IhCT^ke" 

CaoBt  thou  not  see  the  vtivr.  uu.wuuiu  ueati 
Away,  away!  and  let  him  not  prevail. 

I  do  relolee  Iboa'rt  off,  and  yet  I  groan 

To  reao  In  that  boy's  silly  taie  my  own ; 

I  An  at  fault. 

For  (Tom  my  oUfe,  thooah  I  brought  my  (oU. 
rve  Uled  to  pat  allttla  on  tby  taUr 


"Hitae  initlalB,  probably  tboee  of  Nicholas  Breton, 
are  sabscrlbed  to  the  prebtory  address  of  a  alngolsr 
book  entitled,  "  I  Would,  and  Would  Not,"  published 
in  Iiondon,  In  1614.  An  Idea  of  the  author's  plan,  as 
well  as  his  style,  may  be  conveyed  by  the  followli^t 
slantas  applicable  to  our  subject : 

As  might  dli 

hat  wheresw 

I  might  be  held  a  Nntc-booke  In  the  Lawee. 
My  bralne  might  seeme  a  klnde  or  mlTBOte, 
And  every  word  I  Bpaka  an  Oracle. 

"  And  yet  I  woald  not,  for  then,  woe  were  me, 
1  should  be  troubled  wllh  a  world  of  Cukb; 

Both  rich  and  pnore  would  then  my  Cllentn  be. 
Some  with  their  pleas] n(i.  some  wllh  piteoa*  fiicass 

And  when  the  Rlcfi  hod  left  their  brlberlo, 

I  should  not  rest  for  Fiirma  pauprrlt." 

FRAItCUt  QUABLES, 

In  "Emblems  Divine  and  Moral,"  speaking  of  ta« 
"  golden  age,"  says : 

of  IhB  Dtatrif*  Court  ot  tb*  OnJlod  Htnta  (br  the  Worthsm  Dlatrlet 
atMeirYark,lnDie]tMrIIKnOylaTiNa  Buowhb, 
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Sakwold 


a  via,  OTvrt,  et  babebla  •IdskU  brava: 


>B-Call  d  advor 

ADawaBurauaiiadnotfli „     .  .     . 

And  men  ooold  Heal  aeoon  wlUioat  IndeDtoreo." 

the  hoetloua  Antbor  of  "  iKttonuniiB,"  hM  Introdnoed 
■ome  msioronla  burlesquM  on  Iaw  Lktln  In  that 
amnslng  play.  Ignoramna  himself  thua  redtea  how 
ha  will  endow  his  mistrwa  Bueabella: 

i,  Boaa,  pon«M  pellem ; 
-•  ••- •wbtaalngiilabrBVB, 

„, ,j ,_, _.-J«  iMte'tpreUviUmpU. 

OowoM,  allkooatM,  Urtelloa,  et  petUo<mt4M, 
JUvtAfooolM  blBgoii,  etomacbenw,  «t  perl  wIbkm. 
Fantoffloa,  enO^  Butenw,  4»i<Mi  roflb^ 
Baakoa  et  aooooa,  UOhJiBa,  et  OnnbHea  aniookoB, 
FlmpUloe,  ponoe ;  »d  lodoa  Ibla  et  uraofc" 
I  fluKT-  It  would  be  flUar  to  read  eanoa  for  wr«o«,  if 
the  husband  were  expected  to  pa^  for  aU  thla  toggery. 
In  another  scene,  Iginoramns,  peraaing  a  legal  docn- 
ment,  breaks  oat  to  bla  clerk  with:  "O,  hot  vldehio 
est  deliitilta  literta;  emenda,  emenda;  nam  In  nostra 
l^e,  ana  comma  ererUt  totom  Plaottum."  Deacrib- 
Ing  the  sway  that  Capld  haa  acquired  over  him,  he 
sa;a:  "Primam  com  amabaiu  Boaabellam,  nlal 
parmm,  mlrit  parvnm  Cape,  Uim  magnnm  Ci^,  et 
poat,  allaa  Capias  et  plnrtes  Capiaa,  et  Captaa  inflnilas ; 
etriomialttotCapiaa,nttBndemc»paTitnie,  atlegatnm 
ex  omni  aensn  et  ralione  mee.  Cum  scribo  Instm- 
mentam,  al  femlna  nomlnatnr,  sorlbo  Rosabdlam ; 
pro  Corpus  com  mnsa,  eorpua  onm  cauda ;  pro  noTerint 
nnlveral,  Ajnaverlnt  nniverei ;  pro  habere  ad  reotom, 
habere  ad  leotum ;  et  aio  vasto  totnm  instnunentnm." 
This  play,  written  to  rldloiilB  the  Latlnlaed  English 
and  other  baibarisma  of  the  Law,  was  enacted  before 
King  JamM,  who  was  observed  to  ohnckle  at  it. 
Among  the  actors  were  tbe  gentlemen  who  were  after- 
ward known  as  Lord  Hollia,  the  Bishi^  of  Peter- 
borongti,  tbe  Dean  of  Canterbnry,  Earl  Northampton, 
and  Lake,  Secretary  of  State.  Tbe  ridicule  was  de- 
aerred,  but  still  great  men  dlffto  on  the  anljeot,  for 
Bla«JkstoneBayB:  "The  tmtii  is,  what  Is oaUod  Law 
Latin  is  really  a  mere  technical  langoage,  calculated 
for  eternal  duration,  and  easy  to  be  apprehended  both 
In  present  and  future  times ;  and  on  those  aooounta 
beet  snited  to  preserve  thoee  memoriala  which  are 
intended  for  perpetual  rules  of  action.  "Hie  rude 
Pyramids  of  Egypt  have  endured  from  the  earliest 
ages,  while  the  more  modem  and  more  elegant  atmo- 
tuTM  of  AtUoa.  Borne  and  Palmyra  have  annk  beneath 
the  stroke  of  Time." 

"  ■Jirmjutt.M-AH  TBKK,* 

Is  the  tiUe  of  an  ancient  broadside  ballad  preserved  in 
tbe  BriOah  Unseum.  The  beneAte  derived  by  people 
of  variona  oocnpaUons  at  this  aeaaou  are  deaoribed, 
and  lawyers  come  in  for  a  share ; 

"  Some  attnmle^  and  some  that  ■oUolle  law  cases, 

TbatalUievacaUon  Id  Uieooantry  plods. 
Tbey.  like  to  King  James,  can  <ue  doable  IBon, 

And  bribe  to  set  nelghbnr  witb  nelgtibor  at  odds. 
Now  hither  they  come,  with  tholr  bogs  full  ol  law. 

But  Uie  proflto  they  ul  to  tbemsel  ves  do  oonflrm  ; 
Although  It  be  but  for  a  uame  at  rye  Btraw, 

The  cue  mnit  be  fy  d  at  Hlcbaelmas  tenn. 


In  another  old  ballad,  called  "  Roltin 
we  find  the  following: 

Than  banished  Itom  the  eonrt  I  went. 


The  lawyers  did  against  me  plead, 

■  "Twaa  no  great  joaAMr,'  some  there  said. 

'UCoDSctenoeqatle  were  knock'd  In  th' hi 

thenmoBlu, 
From  them  I  Qed  with  winnd  haste; 
They  did  so  threaten  me  tolMMe, 
Thongbt  It  was  Tain  m;  breath  lo  waste 

In  oonncel. 
For  lawyers  cannot  me  abide, 
Becaniw  for  CUsehood  I  them  chide. 
And  he  that  holds  not  on  their  side 

must  down  atill." 


The  following  "  Lawyer's  Creed  "  mlgjit  be  In  dan- 
ger of  being  considered  blasphemous  If  It  bad  been 
written  by  a  layman,  bnt  as  the  work  of  Dr.  John 
Cosin,  a  prelate  of  (he  seventeenth  century,  I  *i 
it  in  entirely  orthodox : 


IgepU 
iCath 


I  hnattandman  let  oat  bis  farm, 


Statoa  omnia,  prohlbltlones,  decreta,  et  reportns,  e 

traditlonea  apoalolloas ; 
Bed  oronea  tiles  ftitnrBB  ene  ntAmiui- 
Et  nnllam  ease  debitomm  n 

SI  plus  velts. 


As  an  o^et,  I  quote  the  following  trotn  an  early 
volume  of  the  Oetttlenan'a  Magazine — a  fitting  recep- 
tacle for  snoh  enlightened  sentiments :  "  The  Portion 
of  a  Just  Lawyer,  Whilst  he  Uvea,  he  Is  the  Delight 
of  the  Court,  the  Ornament  of  the  Bar,  a  Pattern  of 
Innooency,  the  Glory  of  hia  Profesedon,  a  Terror  to 
Deceit,  the  Oracle  of  hIa  Country.  And  when  Death 
caUs  him  to  the  Bar  of  Heaven,  by  the  De  habetulo 
eorp%*  cum  causa,  be  Hnds  the  Judge  bis  Advocate, 
nonsnlta  the  Devil,  and  oontlnnee  one  of  tbe  Long 
Robe  In  Glory." 

BtlLWER. 

In  a  note  to  the  edition  of  "  Night  and  Homing,*' 
published  in  1851,  Lord  Lytlon  says :  "  The  work  laya 
elaim  to  one  kind  nf  intereat  which  I  certainty  never 
intended  to  effect  for  it,  vIe.,  tn  exemplifying  the  Mo- 
rions unoert^uty  of  the  Law.  For,  humbly  aware  of 
the  blunders  which  novellsta  not  belonging  to  the 
legal  profeosion  are  apt  to  commit,  when  they  sum- 
mon to  the  denotMmenJ  of  a  plot  the  aid  of  a  deity  ao 
mysterious  as  Themis,  laubmltted  to  an  eminent  law- 
yer tbe  whole  case  of '  Beaufort  verms  Beaufort,'  as  it 
stands  in  this  noveL  And  the  pages  which  refer  to 
that  suit  were  not  only  written  from  the  opinion  an- 
nexed to  tbe  brief  I  sent  In,  but  submitted  to  the  eye 
afmyoounsel,andrevi3edbyhispen.  K.B.  — Hewas 
feed.  Judge,  than,  my  dismay,  when  I  beard,  long 
afterward,  that  the  late  Mr.  O'Connell  disputed  tbe 
soundness  of  the  law  I  had  thus  bought  and  paid  for  I 
'  Who  shall  decide  when  doctors  disagreol'  All  I  can 
say  la,  I  took  the  beat  opinion  that  love  or  money 
oould  get  me;  and  I  should  add,  that  my  lawyer,  un- 
awed  by  the  alleged  ipse  dixit  of  the  great  Agitator  (to 
be  sure,  he  la  dead),  atill  stoutly  maintains  bis  own 
views  of  the  question.  I  have,  however,  thought  1^ 
prudent,  bo  br  to  meet  tbe  otjeotlon  suggested  1^ 
Hr.  O'Connell,  as  to  make  a  slight  alleraUon  in  this 
edition,"  etc 
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I  hkTS  not  bsd  tbe  Dorioalty  to  endeavor  to  diaooTer 
tlie  alleged  error,  becanae  the  error,  it  any  existed, 
was  the  Iknlt  of  onr  prottedon,  and  not  that  of  tbe 

noreUat,  u— iiig  Uia  oorrectnesa  of  his  lordahlp** 

BtotemenL  It  la  to  be  feared,  bowever,  tfaat  his  lord- 
ship was  parolmonloos  In  the  matter  of  the  (be;  or 
that,  being  a  second-rate  norelist,  he  natniBlly  took 
to  a  lawyer  of  like  rank.  Bat  I  hare  dted  his  note  to 
oonimend  the  good  aense  of  his  example  to  all  novel 
writers  who  touch  on  I^w,  and  eepeclAlljr  to  anoh  as 
Lerer  and  Cooper. 


While  we  are  grubbing  among  anolent  remains, 
it  wonld  be  wrong  to  pan  over  Sir  David  Lyndsoy's 
MonareAit,  in  which  a  personage  termed  "Expe- 
rience" thus  speaks  of  Law: 

"  I  would  some  Prince  of  sreat  discretion 
In  vulgar  lanBUHge  plainly  oKusde  uatulala 

rm. i^j  ti^gg  of  tjiij  tceglon  : 

>t  be  hnUe  ki  great  debate 

— , the  low  estate 

n  the  verity  did  know. 


Tbe  needful  u . 

Then  would  tbere  nr,. „ 

Among  as  people  of  the  low  estate. 


Weni 


in  of  Law. 


If  we  did  fear^he  Lawea  pan 

There  wonld  not  be  ■□ch  brawling  at  tbe  Bar, 
Ifnr  men  of  liSW  cblne  to  Bucb  Poral  rent 
To  keep  Ibe  Law  trail  men  were  content, 
Anil  enoh  man  do  as  he  wonld  be  done  to 
Tbe  Jndges  would  get  little  tbtng  adoe." 


a  scene  with  the  following 

TMO, 

Firtt  Lainyer,  Second  iawyer,  Oiovanni, 

Atr  —  "  Soldier,  give  me  one  pound." 

F\rtl  Lankier  : 

"Olovauul,  give  me  one  pound. 


aioraunl,  give  me  two. 

F\rtt  Lawvtri 
Trial  It  cornea  on  to-day ; 

And  ootblng  can  we  do. 

FfrULauiiier! 
Tod  munt  give  a  fM 

aKondLmma-! 
And  me. 

lAWyer.  tbere  Is  one  pound;  (Co jlntlnuvcr} 

Ijawyer,  there  are  two;  I(d  Hamd  fa«inr) 
Aiid  now  I  am  without  a  pound, 


Br  go." 

<*  THE  SBNTLKMAIf  IIT  BI,ACK," 

la  the  title  of  a  little  volnme,  published  anonymonslT' 
ia  London  in  1831,  with  Ulustratlons  by  Cijilkahank. 
The  story  ia  of  two  young  men,  English  and  French 
respectively,  who,  having  run  through  their  fortunes 
by  dissipation,  enter  severally  into  a  contract  with  the 
Devil,  by  which  they  are  to  have  an  nullmited  sup- 
ply of  money  on  demand,  provided  they  wonld  sin 
one  second  the  flmt  year,  two  seoonds  tbe  next,  double 
that  the  third,  and  ao  on  during  life.    AU  the  sins 


committed  before  and  after,  over  and  above  the  atipu- 
lalod  amaunt,  were  to  be  taken  into  account.  "  So 
that  you  see,"  said  Lndfer,  "  not  even  a  hermit  need 
live  more  immaoolately."  llie  scene  Is  laid  in  the 
time  of  Hm  French  Revolntlon.  The  Englishman, 
ignorant  of  the  Frenohman's  compact,  accidentally 
blls  In  with  his  confrere  in  Iniquity,  and  on  dla- 
oovering  the  similarity  of  their  circumstances,  they 
areas  naturally  bound  together  as  Dr.  Rappacclni's 
dan^ter  and  the  young  medical  atndent.  In  Haw- 
thorne's fiweioating  tale  (which  see).  A  Jolly  Ume 
they  have  tar  twenty-eight  years,  when  tbe  Devil 
reminds  them  that  they  are  in  arrears,  and  It  becomes 
apparent  on  oalcnlation  that  in  order  to  transact  tbe 
stipulated  amount  of  wiokedness,  for  that  year.  It 
wonld  require,  reckoning  sixteen  hours  to  tbe  day, 
some  two  thousand  three  hundred  and  thirty  days. 
Looking  ahead  one  or  two  years  added  to  their 
perplexity.  Right  here,  the  Englishman  called  into 
requisition  the  services  of  old  Bagsby,  a  lawyer,  who, 
after  propositi  a  oompromlse  which  the  O.  in  B.  was 
not  Inclined  to  accept,  threatened  to  throw  tbe  busi- 
ness into  Chancery.  "  ■  Into  where  I'  cried  tbe  gentle- 
man in  black,  starting  upon  his  legs,  upsetting  his 
black  annff-box  and  blackguard,  letting  foil  bis  black 
smelling-bottle,  oversetting  his  black  bag  and  disar- 
ranging his  blaok-edged  papers,  while  his  black  bair 
stood  erect  upon  his  head,  and  his  block  Geneva  cloak 
swelled  out  rigidly  behind,  as  tbongh  thrust  forth  and 
supportedbyamop-sUck.  'Into Chancery,'  repealed 
old  Bagsby,  gravely ;  '  Mr.  Ledger  will  pay  the  money 
Into  court.'  '  From  whence  it  will  never  come  ont  In 
my  time,'  ro«red  the  gentleman  in  black,  like  a  lion 
token  In  tbe  toils.  *  No,  no ;  I  accept  the  merchant's 
offbr.'"  Cruikshank's  illustration  of  this  scene  is 
very  am  using. 

Perhaps  If  tbe  Devil  (or  the  author)  bod  known  how 
strongly  ooorts  have  always  leaned  toward  the  enforve- 
meut  of  contracts  similar  to  tbe  one  in  question,  he 
would  have  bad  leas  horror  of  Chancery.  There  Is  Ihq 
great  leading  case  of  Jam«t  v.  Morgan,  1  Levins,  111, 
which  was  an  action  inspedalasaumpeit,  on  an  agree- 
ment to  pay  for  a  horse  a  barley  com  for  the  first  nail 
in  his  shoes,  and  double  every  other  n^l,  which,  aa 
there  were  thirty-two  nails,  amounted  to  five  hundred 
quarters  of  barley;  under  tbe  Instructions  of  the  court 
the  jniy  gave  as  damages  Oie  full  value  of  the  horse, 
£A ;  and  it  is  Inforred  that  the  contmct  was  conddered 
valid,  from  the  bet  that  on  a  motion  In  arrest  of  Judg- 
ment, the  verdict  was  afiQrmed.  I  know  Mr.  Story, 
In  his  work  on  Contracts,  cites  the  case  as  ealabllshing 
a  contrary  doctrine,  bnt  he  seems  to  be  mistaken. 
Ilien,  too,  tbere  Is  the  other  great  oase  of  ThOTuborovi 
V.  WhUtaere,  2  Lord  Raymond,  1164,  In  which  the 
conrt  on  demurrer  were  Inclined  to  hold  good  a  oon- 
tract  to  deliver.  In  consideration  of  2».  6d.  pald^  and 
tl.  17*.  Bd.  to  he  paid,  two  rye  coma  on  the  then  next 
Monday,  and  double  every  succeeding  Monday  for  a 
year,  which  wonld  have  required  the  delivery  of 
more  rye  than  was  grown  in  the  whole  year ;  tlie 
Judge  observing  that  altbongh  the  contract  was  a 
foolish  one,  yet  it  was  good  in  law,  and  the  defendant 
ought  to  pay  for  his  folly ;  bnt  the  case  was  com- 
promised, and  no  Judgment  was  given.  But  on  tbe 
question  of  the  tedlousness  of  Chancery  the  Devil  and 
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tbe  autbor  ore  sound,  for  that  InadtuUoD  seldom 
felled  to  rain  one  part7  to  the  UUgstion,  and  fre- 
quently ruiaed  both. 

Hearing  of  hlB  Mend's  escape,  tbe  Frenchman,  after 
fruitlees  endeavors  to  lotereet  tbe  clergy  In  his  behalf, 
retains  Bagsby  to  ef^ot  bis  discharge.  The  Q.  In  B., 
learning  tbls,  endeavoiH  to  seduoe  the  lawyer  from 
hia  client  and  to  act  for  him.  Bagihy  refuses  to  listen 
nntil  be  shall  receive  a  retaining  fee.  Hie  Devil  there- 
npon  pulls  out  an  Immensely  long  and  serpentine 
puree,  one  end  of  which  still  seems  bid  in  his  pocket, 
and  the  lawyer's  virtue  begins  to  ooze  out;  when 
some  callers  interrupt  them,  and  the  purse  rushes  like 
a  live  thing  Into  its  owner's  pocket ;  it  was,  in  fact,  a 
fee  tail,  and  tbe  owner  disappears.  The  piotnre  of 
Uiis  feeing  scene  is  enough  t0  make  a  lawyer  sigb  at 
ita  improbability. 

In  the  discharge  of  bis  da^  to  his  French  olleut, 
Bagsby  goes  to  France,  and  is  there  associated  with  a 
Jesnit,  a  (Hend  of  the  Prenehman,  The  Devil  ob- 
serves: "A  double-tongued  Jesuit,  and  an  old  wily, 
slippery,  English  lawyer  I  Fearful  oddst  What 
chance  have  I  between  themT  I  don't  feel  myself  at 
all  comfortable."  So  great  is  his  dread  of  this  part- 
nership of  law  and  religion,  that  he  accedes  without 
mudi  demur  to  Bagsl^s  proposition,  to  compromise 
tlie  aOUr,  by  having  his  client  pay  back  half  the 
moneys  and  the  Devil  remit  half  the  sins,  and  at  the 
end  of  fourteen  years,  the  question  to  be  resnmed  as 
left  on  that  day,  Bagsby  draws  up  an  Interminable 
Instrument,  whi<^  the  Devil  has  not  the  patience  to 
read,  but  seeing  the  heads  are  right,  executes  and  de- 
livers It,  and  receives  a  check  for  half  hia  moneys. 
Thereupon  he  goes  into  a  Bt  of  Immoderate  lai^bter, 
and  informs  Bagsby  that  his  principal  reason  for  post- 
poning his  claim  fourteen  years  Is  the  hope  tbat  tbe 
lawyer  will  then  be  dead.  "  I/ilerai  teriptce  manent," 
responds  Bsgsby,  and  explains  that  the  instrument 
reservea  to  his  client  the  option  of  canceling  which- 
ever half  of  the  eight  and  twenty  years  he  pleases,  and 
that  of  oouise  be  will  cancel  the  first  half,  and  will 
have  no  difficulty  In  sinning  one  second  on  tbe  first 
year  of  tbe  renewed  claim,  and  double  each  succeed- 
ing year,  especially  as  he  will  have  the  advantage  of 
the  clause  in  tbe  original  contract  giving  credit  for 
extra  sinning  before  or  aRer,  and  will  tbue  be  credited 
with  tbe  ^ns  of  the  latter  half  of  the  term.  "So, 
altogether,  if  he  makes  proper  use  of  the  money  yet 
remaining  in  hia  hands,  what  witb  interest  and  com- 
ponnd  interest,  I  think  you  might  almost  as  well  be  in 
cbanoeiyl"  Tbe  Devil  curses  bis  imprudence  In 
dealing  without  his  own  lawyer,  but  finally  his  admi- 
ration of  the  trick  overoomes  bis  anger,  and  he  says: 
"  I  will  do  myself  the  pleasure  of  calling  upon  yon 
at  Lyon's  Inn  ere  long.  I  admire  your  talenia,  and 
sball  cultivate  a  more  Intimate  acquaintance ;  for  yon 
have  convinced  me  that,  notwithstanding  a  consider- 
able portion  of  self-conceit  to  which  I  plead  gnilty,  I 
have  yet  much  to  learn.  People  say  tbat  I  have  a 
very  extensive  drcle  of  Mends  among  gentlemen  of 
yonr  profession,  bat  I  assure  you  that  the  report  is 
not  to  be  relied  on.  Indeed,  considering  the  foeilities 
of  introduction  which  I  possess,  and  the  indnoements 
I  fluently  have  in  my  power  to  hold  ou  t,  t  am  often 
nurprieed  that  I  have  not  more  on  my  list." 


An  appropriate  tail-piece  to  tills  entertaining  vol- 
ume represents  thsgenUemsn  In  black  banged  by  his 
caudal  member  to  a  gallows. 

The  author  of  "  Tbe  Oentlemao  in  BIa<A; "  was  not 
tbe  only  one  who  thought  that  lawyers  were  a  match 
for  his  Satanic  M^esty,  as  tbe  following  song  bean 

"  A  lawrer,  quile  bmons  for  makinga  bill. 

And  who  In  good  UvLdd  dellghtsd. 
To  dinner  one  dav  with  nearly  good  will 

Wns  by  a  rich  client  lovilea. 
Bat  be  charESd  all  and  elgiit  pence  for  going  to  dine, 

Whicb  the  client  he  paid,  ibo'  no  nlnnr. 
And  In  tum  cbaned  tbe  lawyer,  for  dinner  and  wine. 

One  a  crown  and  the  otber  a  guinea. 
But  gossips  rou  know  have  a  saying  In  store. 
He  who  matches  a  lawyer  haa  only  one  more. 
"  The  lawyer  he  paid  It  and  look  a  receipt. 

While  tbe  client  stared  at  blm  with  wonder 
With  the  prodaoe  be  gave  a  mBKDlflcent  treat. 

Bat  tbe  lawyer  soon  made  him  knock  ander. 
That  bis  client  sold  wine,  Inlorniatlon  he  laid, 

Withont  license,  and  spite  of  bli  storming, 
The  client  a  good  IbuinpiDg  penalty  paid. 

And  tbe  lawyer  got  ba1f  for  Informing. 
But  gossips  yon  know  have  a  saying  In  store. 
He  who  matches  a  lawyer  baa  only  one  more." 


whoever  he  may  be,  has  bis  fling  at  Uie  lawyers : 

"  TblB  day  the  lonavacatlon  o'er. 
And  lawyers  goto  work  oncB  more; 
Wltb  theJr  matsiialB  nil  provided, 
That  they  may  linve  tbe  cause  decided. 
The  plaintiff  be  brings  In  bis  bill, 
He'llbave  bis  cause,  cost  what  It  wlU; 
Till  afterward  comes  tbe  defendant. 
And  Is  resolved  to  make  an  end  on'l ; 
And  having  got  all  things  In  fltncea. 
BQpnIled  with  monw- and  i~">'  •"""— 
And  makes  a  noble, hold  di 


Ting  got  * o 

d  with  monw-  and  with  witness; 

kkes  a  noble,l>old  defense. 

Backed  with  material  evidence. 


li"iX' 


bls.oi 


^ntil  the  other's  nnderatoi,-. 
They  Ibander  out  to  little  parpose, 
WItb  cerllorarl,  habeas  corpus, 
Tbeir  replicandos.  writs  of  er — 


And  then  tbe  two  that  wer 
Must  leave  It  to  another  tor... . 
Till  they  go  borne  and  work  fOr  n 


ks  tbey  luivadone  before." 


CURRENT  TOPICS. 
We  last  week  referred  to  the  fact  tbat  a  Jury  bad 
been  drawn  in  the  territory  of  Wyoming,  compooed 
of  eleven  women  and  one  man,  to  sit  on  the  trial  of  a 
man  indicted  for  murder.  The  latest  report  ftom  tbat 
r^on  stales  that  they  had  then  been  out  under  lock 
and  key  four  days  and  nights,  and  hod  so  Tbx  Mled  to 
agree.  It  la  added  tbat "  the  women  look  pale  and 
fatigued."  But  how  about  tbe  manT  How  must  Ae 
look  after  such  atxying  ordeal  r  aitor  four  days  and 
nights  locked  In  a  Jury-room  with  eleven  strong- 
minded  and  dlsagreeingwomenT  On  the  whole  the 
behavior  of  Uils  Initial  eleven  is  not  Battering  to  tbe 
advocates  of  female  jurors.  The  ruling  passion  seems 
to  be  as  strong  in  the  Jury-room  as  anywbere  else. 


We  print  elsewhere  the  act  just  passed  providing  for 
a  revision  of  the  statntes  of  the  State.  It  is  to  be  re- 
gretted that  a  more  numerous  tximmisslon  was  not 
provided  for,  as  it  will  be  next  to  an  Imposribilily  for 
three  men  to  do  the  work  as  thoroughly  and  w<dl  as  r 
It  deserves  to  be  done,  within  the  time  limited.  BntI  L 
tto  lex  aeripta  tat,  and  the  momentoas  question  now 
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!■,  wbo  Bze  to  form  tha  CommladoD  r  There  1b  a  dond 
of  qiplicanta,  bat  the  namber  of  men  qualified  to  do 
justioe  to  the  subject  U  not  large.  It  is  to  be  hoped 
that  Judge  Edmouda,  of  New  York,  wUl  be  selected 
as  one,  though  we  are  not  aware  that  be  would  oonsent 
to  aot.  HiB  long  experience  on  the  Benob,  hla  labore 
and  reaearehee  in  preparing  his  edlUon  of  the  statutes, 
and  his  powers  of  arrangement  and  analTsla  as  therein 
exempllfled,  eminently  qualify  him  to  act  In  sncb 
a  capacity.  We  speak  of  Mr.  Edmonds  partloularly, 
because  we  do  not  believe  that  there  Is  another  man 
In  the  Slato  who  oomblnee  so  many  quaUflcaUons  to  do 
the  work  in  a  satiafikctory  manner. 


Tbe  Judidary  article  of  the  Constitution  lately 
kdopled  in  this  Slato  provides  that  Judges  shall  not 
hold  office  aftor  reaching  seventy  years  of  age.  It  has 
been  suggested  in  several  of  the  dally  newapapers 
that  no  person  ebonid  be  nominated  for  the  Judicial 
office  who  will  reach  that  age  before  the  term  fbr 
which  he  may  be  chosen  shall  expire.  If  suohapdn- 
ciple  prevail  with  nominating  conventions,  we  will 
hereafter  be  deprived  of  the  services  of  thoae  beet 
qualified  to  occupy  the  bench.  We  believe  It  Is 
generally  admitted  that  the  period  of  man's  life  Inter- 
vening between  the  ages  of  fifty-five  and  seventy  is 
the  one  peculiarly  fitted  for  the  exercise  of  Judicial 
functions.  When  he  enters  upon  that  period  he  has 
acquired  all  the  knowle^e  that  can  be  gained  ftam 
experience  and  ftom  study ;  his  character  and  habits 
are  formed  and  andeiatood ;  the  ambitions  hopes  of 
earlier  years  are  satisfied  or  abandoned,  and  those  In- 
fluoncea  which  tended  formerly  to  bias  and  warp  hia 
Judgment  have  lost  their  foroe.  Most  of  the  Judges, 
whose  productions  have  shed  Instre  upon  American 
Jurisprudence,  have  bronght  forth  their  best  works 
after  they  had  reached  their  sixtieth  year ;  and,  in 
some  instances,  like  Chancellor  Kent,  after  they  had, 
on  acoonnt  of  age,  been  debarred  f^m  the  Judicial 
office.  There  may  be  reasons  why  a  man  who  bos 
reached  seven^  years  should  not  be  chosen  to  this 
office;  but  to  deprive  the  people  of  the  services  of  an 
able  and  experienced  Judge  because  he  will,  In  the 
course  of  t«n  or  twelve  years,  reach  that  age,  is  not 
only  foolish  but  wrong. 


^le  ohsotio  oondlUon  of  the  law  concerning  the 
property  rights  and  Itabllltlea  of  married  women  la  a 
■onroe  of  oonstont  annoyance  to  practloing  lawyers, 
Mid  of  loss  to  business  men.  An  the  stotntea  stand 
to-day  a  married  woman  is  pOMeaaed  of  all  the  righta 
ott/omatote,  but  Incurs  none  of  the  liabilities.  She 
may  enter  into  sndi  a  contntot  as  she  sees  fit,  and 
compel  the  party  with  whom  she  deals  to  fulfill  bis 
pert  of  the  agreement,  while  she,  after  reoeiviug  all 
the  benefit  she  dealrea,  may  herself  repudiate  the  per- 
formance of  her  atlpulations.  In  nine  instances  out 
often  married  women  doing  businees  act  merely  as 
covers  for  their  husbands,  who  are  insolvent.  The 
man  buys  and  sells  and  performs  all  the  routine  work 
of  the  business,  and  the  wife  is  known  therein  only 
by  name.  We  do  not  ottteot  to  this,  but  we  do  object 
to  a  condition  of  the  law,  which,  like  the  present, 
ololhea  a  person  of  mature  age  with  every  tnivil^je 


and  still  shields  her  from  the  consequences  of  her  con- 
duct in  avallii^  heraelf  of  those  privileges.  l<et  us, 
by  all  means,  give  to  the  married  woman  every  right 
possessed  by  the  unmarried,  but  we  should  at  the 
same  Ume  make  her  personally  responsible  for  her 
acta.  Allow  her  to  enter  into  contracts  and  Und  her- 
self by  them,  no  matter  whether  she  has  separate 
property  or  not.  A  simplestatnte  declaring  that  mar- 
riage shall  in  no  manner  afTeot  the  rights,  capatdtiea 
and  liabilities  of  persons  entering  into  It,  will  acoom> 
pllsh  the  end  dealred  and  relieve  the  courts  of  much 
vexaUoos  litigation. 

The  list  of  pardons  and  reprieves,  eto.,  recently 
furnished  to  the  Legislature  by  Governor  Hoffman, 
develops  one  bet  that  may  be  regarded  as  rather  start- 
ling for  the  nineteenth  century.  It  appears  that  a 
number  of  "felons"  have  been  pardoned  for  the  rea- 
son tbat  they  were  not  guilty  of  the  crime  for  wlilch 
they  were  convicted.  Here  are  b  couple  of  Instances 
that  may  serve  sa  spedmena : 

Feb.  2«-Thomas  plettaanta,  convicted  Noveraber  IT,  1868, 
□rerHnd  laroeny ;  KlDgs  county ;  term  two  years. 

Tlie  pTiaDnerwasoonvlcled  or  thelaroenrorB  horie  and 
cart.  Hla  wlCneaseii  were  not  praaent,  and  he  bad  r  ~ 
nroper  defense.     Uls  Innocence  le  now  eatabllihed  * 

idoabled  evidence.   The  Judfje.  district  attornej,  I 


defense.     Uls  Innocence  le  now  eatabllihed 

>(ed  evidence.   Ttiejadee.  < " 

oomplalnant,  huTe  nodonbtofnls 

Sept.  6— Levi  Conger,  convicted  Marcti  9.  len,  ot  bnrg- 

'■■   iloi 
ttbe  timeorhlBcoi 


and  larceey; 
"    "  dlstrlal  I. 

- - llgUt  _, 

Ibe  Jnuoeence  of  Con^r,  or  whoae  guilt  they  liod  soma 


laela  wblch  bave  come  to  II 


a  the  trial,  establlBli 


To  convict  and  punish  the  Innooent  does  very  well 
in  works  of  fiction  like  "  Poul  Play,"  but  In  matter-of- 
loct,  0vei7-day  lifb  is  a  gross  ontrage.  We  had  snp- 
posed  that  after  a  thousand  yearn  of  endeavor,  the 
Tigfate  of  the  accused  had  been  so  hedged  about  that  It 
was  almost  an  impossibility  to  err  In  that  direction. 
The  humane  policy  of  the  law  is  that  It  Is  better  for 
ninety-nine  guilty  men  to  escape  punishment,  than 
for  one  Innooent  man  to  be  punished ;  and  yet  In  one 
State,  in  one  year,  almost  a  half  score  of  men  have 
been  immured  wittilD  the  walls  of  a  prison  for  crimes 
of  which  they  know  nothing.  Surely  we  have  follen 
on  perilous  times,  when  men  shall  1>e  thus  ruthlessly 
robbed  of  their  dearest  rights,  thrust  into  the  company 
of  ooQvicta  and  disgraced  for  life.  And  after  all  this 
what  relief  have  they  T  Only  the  executive  clemency 
in  the  shape  of  a  pardon.  Pardon  for  what?  for  being 
fUsely  accused,  wrongfully  convicted  and  nnjustly 
imprisoned.  Is  it  not  about  time  that  a  law  should 
be  enactod  providing  for  a  new  trial,  even  after  the 
sentence  shall  have  become  operative,  that  the  ac- 
cused may  attest  his  Innocence  to  the  world,  and  be 
reUeved  of  thelnfhmy  caat  upon  hie  nameT  Would 
it  not  also  be  a  matter  of  Justice  to  reqnire  the  State  to 
make  some  adequate  oompensatton  to  one  who  has 
been  Immured  within  a  prison,  and  whose  innocenoe 
shall  have  been  afterward  established  T 


Amovement  was  recently  startedin  the Legislotare 
of  Oils  State  having  for  its  object  the  remedying  of 
existing  evils  in  connection  with  the  trial  of  oases 
before  referees.  It  was  proposed  to  require  the  clerks 
of  the  several  oonnUes  in  the  State  to  report  the 
auionnt  of  foes  paid  to  referees  during  the  year  peat,  as 
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Hppettred  trom  th«  bills  of  nut  on  file  In  their  respec- 
tiveofflcce.  ThemoveroftberesolationBBtatad tbatit 
vonld  be  Ibond  that  in  some  portioas  of  the  State  tbe 
og^regato  fee*  charged  b^  refeceee  wonld  equal  at 
knat  fifty  p«r  cent  of  the  aggregate  amoants  reooTered 
In  actions  tried  befbro  tbem.  For  reasonB  that  we 
have  heretofore  alluded  to  the  reference  of  cases  has 
becomeqnlte  the  mle,  and,  Indeed,  it  la  very  tafe  to 
Bay  that  two-thirda  of  all  the  aotlons  tried  are  tried  be- 
fore robreee.  Thereareaeveral  advantages  aboatthle 
method  of  trying  a  caae,  provided  the  referee  be  well 
clioeen  and  perform  liia  duty  diligently  and  (hitbfnllj. 
It  aecuree  the  Judgment  of  a  eingte  mind,  and  one  ac- 
onetomed  to  examine  and  weigh  carefully  qneatlunB 
of  &ct and qoaetions  of  law;  the  trial  tolcea  place  in 
the  qniet  of  a  private  room  and  not  amid  the  excitO' 
ment  and  hiirry  of  the  <drcult;  adjoammenta  from 
time  to  time  and  place  to  place  may  be  had  aa  the 
interests  of  Jnatioe  may  require ;  and  the  referee,  un- 
like ajury,  may  ftame  hla  award  in  aooordanoe  with 
the  reaijustioe  of  the  case  without  finding  wholly  for 
either  par^.  Theae  are  aome  of  the  advantages,  but 
the  dlsadvantagee  are  qnlte  as  obTiouB,  Tlie  chief  of 
thoao  are  the  expenae  and  the  unoertainty  and  delay. 
Though  the  law  provides  for  oompensation  at  the  rate 
Of  three  dollaraperday.yet  there  ia  almost  invariably 
an  naderstandlrig  express  or  implied  that  the  referee 
ahall  not  be  limited  to  this  amount,  and  the  fees 
usually  range  ttom  ten  to  fifteen  dollars  per  day. 
This  would  not  be  burdensome  If  the  trial  were  to 
proceed  tU  die  in  iitm,  but  when  there  are,  as  Is 
usually  the  caae,  several  meetings  where  nothing  is 
done  but  to  adjourn,  and  each  at  the  rate  of  a  full 
day'a  worlc,  the  nltlmate  amount  which  the  Icring 
party  has  to  pay  Is  very  large.  The  "law's  delay," 
in  trials  before  referees,  is  notorious.  A  case  l^efore 
a  referee  is  proceeded  with  when  none  of  tbe  parties 
engaged  can  fiud  any  thing  else  to  do.  If  Uie  reftree 
has  any  other  engagement,  or  If  the  counsel  on  either 
side  has  any  other  business  on  hand,  the  case  is  post- 
poned. It  is  to  be  hoped  that  the  L^^alature  will  not 
a^joont  without  endeavoring  to  lesaen  these  evils. 
It  will  have  a  beneficial  eO'eot  If  they  will  provide  a 
tail  per  dtem  compensation  tor  the  ret'eree,  with  the 
proviso  that  a  meeting  for  aifUoumment  aboil  not  be 
counted  aa  a  day' 


A  snit  is  now  pending  in  tbe  Supreme  Conrt  of  this 
State,  which,  considering  the  grounds  on  which  It  is 
based,  may  be  considered  a  novelty  in  Ita  way.  The 
ncUon  was  brought  by  the  Attorney-General  In  the 
name  of  the  people  to  restrain  Wears  C.  liittle  and 
Emerson  W.  Keyes  fW>m  pnbliablng  and  selling  four 
Tolnmea  of  dedslons  of  cases  decided  in  the  Court  of 
Appeals  —  known  aa  Keyes'  Keports  —  not  previously 
reported,  and  which  the  State  Reporter  had  decided 
nottoreport.  TheplalnUfihall^eaathe  malnground 
of  the  action  that  such  publication  and  sale  will  "  con- 
fuse and  mislead  the  people  as  to  the  law,"  "weaken 
their  respect  fbr  the  Dourt,  and  impose  upon  the  mem- 
bers of  the  bar."  We  believe  it  ie  not  claimed  that 
the  oases  are  not  tmthftilly  reported,  and  the  volnmes 
in  every  respect  as  well  made  aa  volumes  of  reports 
nsoaUyare,  Itaeematonatobeaiqoatextraordinary 


proposition  for  the  people  of  the  State  to  put  Ibrtb, 
that  the  pnbllcation  of  the  moat  deliberate  decdsions 
of  the  highest  Judicial  tribunal  In  the  State  will  tend 
to  "conAise  and  mislead  the  people  as  to  the  law," 
"  weaken  their  respect  for  the  courts,  and  impose 
upon  the  members  of  tbe  bar."  In  that  view  of  the 
case,  how  arduous  and  revponsible  must  be  the  posi- 
tion of  Court  of  Appeals  Beporter.  He  Is  not  only  (he 
guardian  who  is  to  prot«ot  the  "people"  and  the 
"bar"  traia  being  mislead,  confused  and  imposed 
upon,  but  he  Is  made  tbe  T«paeltory  of  the  dignity 
and  "  respect "  of  the  oourt,  and  is  bound  to  protect 
the  oourt  from  Itselt  Job  only  wished  fbr  aome  one 
to  defend  him  from  his  friends,  but  here  Is  an  august 
tribunal  that  lias  to  tie  defended  (h>m  its  own  folly. 
It  would  be  interestli^  to  know  by  what  proceee  of 
ratlodnation  ttds  important  concludon  ts  arrived  aL 
If  it  should  be  soetatned  by  the  oourt  before  whom 
this  action  Is  pending,  would  it  not  be  an  act  of  wis- 
dom to  slightly  change  the  order  of  things,  and  have 
all  the  opinions  of  the  court  submitted  to  the  reporter, 
before  they  are  pronounced,  for  hla  approval  T  Thus 
the  people  would  escape  the  danger  of  being  misled 
and  confbsed,  and  the  bar  of  being  Impneed  upon, 
while  the  court  Itself  would  be  fteed  from  the  awftal 
peril  that  now  hangs  over  It  of  being  disgraced  In  the 
eyes  of  people  by  their  opinions.  Seriously,  It  ia  a 
sad  thing  that  the  Attomey-Oeneral  of  the  State  of 
New  York  should  allow  himself  to  be  prevailed  upon 
by  interested  parties  to  Institnte  an  action  based  on 
such  foolish  and  frivolous  ground.  The  defendants' 
counsel,  Daniel  Eetchum,  thus  sensibly  puts  the  caae 
In  bis  "points:"  "If  the  publication  of  these  decisions 
In  a  bir  and  tmthftil  manner  will  have  the  effect  to 
weaken  therespect  of  the  people  for  the  court,  then  It 
1b  most  respectfully  submitted  that  the  plalnUOs 
should  change  their  servants  Instead  of  seeking  a 
decision  that  would  east  greater  reproach  upon  them- 
nelves  and  their  courts  than  any  ever  made  In  the 
State." 


BOOK  NOTICES. 


Trie  Blblt  In  Out  PubUe  AAoXt.  AnamenU  in  tbe  Oaw  of 
Jolai  D.  Minor  et  aL  v.  The  Soard  y  Sduaatlan  </  (A» 
CUv  irf  CfncdtnaW  el  aL  enporlor  Court  of  Cinelnnatl, 
with  the  Opinion B  and  Declntnn  oftbeCoart.  Clnaln- 
natl;  Robert  aarke  A  Co.  1970. 
It  Is  a  well-known  fitet.  tbat  near  ttie  close  of  the  year 
Iqbc  past  the  board  of  edacstlon  of  the  city  of  Cincinnati 
pBHCd  B  resolntlon  prohibiting  religious  Instruction  and 
the  reading  of  rellglaus  books.  Including  the  Bible,  In  the 
poblle  schools.  Therenpon  numerous  clUieus  of  tbat  city 
Instituted  an  aetlou  to  restrain  said  board  from  patting 
In  operation  tbetr  reaolntlon.  The  Oaae  wae  argned  npon 
nn  Bgned  Btateoient  of  Iset  at  a  general  term  or  the  Su- 
perior Court,  belbre  Judges  Storzb,  Tavt,  and  HaaAss. 
und  a  decision  rendered  In  IBvor  of  tbe  plalnlUDi,  grant- 
ing tbe  InJnnotloD  prayed  In  the  petition.  The  argumenta. 
or  which  there  were  tbree  on  a  side,  took  a  very  wide 
range,  and  are  remarkable  specimens  of  reaeareh  and 
erndlllon.  The  authority,  aDthentlolt)'.  and  inaplratlon 
or  the  Bible:  the  nature  of  religion  ;  the  ellbcl  of  Chris- 
tianity on  alvlUaatlon  and  bnman  pTogreas;  the  relations 
of  Church  and  Slate  and  religion  and  government,  and 
many  other  things,  haman  and  divine,  were  discussed  In 
a  most  elaborate  manner.  Unhappily,  the  Judges  saw  at 
to  pass  only  upon  the  power  of  the  defendants  lo  make 
the  rule  In  question,  and  we  are  ttaerofore  deprived  of  an 
autborilatlve  Jodletal  exposition  of  seveial  aneatlons 


THE  ALBANY  LAW  JOUENAL. 


wbleh  tukvl  poulttd  mankind  tbr  wrenJ  oencurles.  Th«M 
argomonU,  togMtiST  irlth  tbo  oplnlona  or  the  Jadgaa,  are 
■ITSD  In  ftill  Id  the  book  beftiTe  na,  kad  arc  well  woith 
MBdlug  by  every  one  intereoted  In  tlie  (opio  Q&dec  dl>- 


Seportt  of  Que*  <n  £av  and  JtbuUv  .■  delivered  In  the  Sa- 
preme  Court  of  the  Stale  of  New  York.  By  Oliver 
&rtH>nr,LL.D.  Vol.LIV.  Albauy.lsrD:  W.O.Uttle 
ACo. 

It  IB  aearlr  twenty-lliree  yean  slnee  the  Sopreme  Oonrt 
of  New  York  ea  M  preeent  organised  besui  Ite  labora. 
DQTlag  that  period  there  tua  been  no  reporter  other  than 
Mr.  Bartx>ar,  vhooe  caaea  were  conllDed  to  thla  Court. 
He  baa  lained  something  more  than  two  volumes  In  each 
year,  and  with  the  oommencement  of  1S70  completea  hia 
lUty-IOnrth  volnme. 

The  character  of  theae  reporta  la  beet  Indloated  by  the 
tact  that  daring  the  extended  time  embraced  by  them  uu 
competitor  baa  appeared.  Meeais.  Howard  and  Abbott 
have  reported  only  practice  caaea,  and  have  not  limited 
their  aelectloDa  to  any  particular  Court.  Aa  la  to  be  ex- 
pected, tbey  each  aometlmea  report  the  aame  caaea  with 
Mr.  Barbour,  but  each  occorrenoea  are  comparatively  rare. 

The  prlneipal  objeotlon  raised  agaluat  thia  aerlea  of  re- 
porta la  that  too  many  cue*  are  reported,  making  the 
volnmee  too  munerona.  II,  however,  we  compare  Hr. 
Barbotir's  work  with  that  of  prevloua  reporters  of  tbia 
CoDrt.  we  vrlll  And  that  he  doe*  not  mnoh  exceed  any  of 
tbemin  the  proportionate  aomberof  caaesorof  votnmea. 
Jobnaon'B  Beporta,  eitendlog  from  1800  to  1821,  nnmber 
twenty  volamea,  more  tban  a  volume  a  year,  principally 
made  np  of  Supreme  Court  deolalona.  Wendell 'a  Beporta, 
oftheaameobanwXer.twenty-Blxln  omnber.  extend  from 
laStDlSU,  twovolumealneachyear.  The  other  reporter* 
do  not  dlflfer  greatly  (Tom  Wendell  In  the  oomparaUve 
number  of  their  ToloBiea.  It  la  true  tbat  a  amall  portion 
of  theae  volumea  are  taken  op  with  caaea  dei^ed  in  the 
Court  of  Errora,  bat  the  absence  of  equity  cases  of  which 
the  Supreme  Ooart  had  then  no  Jurisdiction,  more  than 
oompensates  Air  the  Umilad  space  devoted  tothecourtoT 
last  resort. 

Tbere  are,  however,  many  reasons  irtiy  Um  pnaeut 
reports  of  the  Supreme  Conrt  deolston*  should  excel  In 
bulk  and  number  those  of  fbrmer  times.  The  boalneea 
of  the  Court  la  the  day*  of  the  earlier  rep(»1ers  was  trl- 
fflog  In  eomparlaoa  with  Ita  present  Immenae  magnltade. 
.  SlDglecaaeaarenotlnfreqaent  nowin  which  theamonut 
litigated  la  greater  than  the  anm  total  Involved  In  aU  the 
caaea  noticed  In  any  volame  of  Johnaoa'a  Beporta.  Since 
the  organisation  of  the  present  Supreme  Ooort,  Intereata 
have  grown  np  anrpaasing  in  magnitude  and  In  novelty 
even  the  speculations  of  prevloua  yeara.  In  13H  the  rail- 
way system  of  the  conntry  was  made  np  of  a  Ibw  dlacou- 
nected  roads  along  the  principal  lines  of  travel,  the 
ooal  mlnea  were  Juat  being  dereloped,  the  telegraph  was 
an  experiment,  the  Insurance  boalneea  waa  In  ita  Infitncy, 
and  oil  and  mining  enterprises  were  unknown.  The  mar- 
velloos  changes  that  the  sncoeedlng  j^ars  have  broogbt 
forth  are  flinilllBr  to  us  all,  and  with  them  bss  been  bnllt 
up  a  vast  body  of  atatute  and  Judicial  leglalatloD.  The 
Bapreme  Court  haa  t>een  the  principal  aonr«e  of  the  latter, 
lis  decisions  In  most  Instanoes  not  being  appealed  from, 
and  when  appealed  from  being  naually  eonflrmed. 

When  we  consider  all  these  things. and  In  addition  that 
with  theae  reporta  waa  begun  the  practical  operation  of  a 
Dew  and  unique  system  ofjudlcature.  the  precise  limits 
of  whose  action  It  has  taken  all  these  years  to  authorita- 
tively determine,  it  cannot  sorprlse  as  that  so  many  vol- 
vmra  have  been  produced;  bnt  we  are  rather  surprised 
that  such  a  selection  haa  been  made  as  to  comprise  within 
the  limits  of  a  little  more  than  two  volumes  a  year  the 
Judicial  reasoning  Involved  In  the  settlement  of  so  many 
^nestloDB.  The  Supreme  Conrt  has  been  ftirtanate  in  ae- 
mrlng  for  so  long  a  period  the  volnnlary  labors  of  such  a 
man  ss  Hr.  BaTtxmr  In  the  poattlon  of  reporter ;  and  now 


tbat  a  new  reporter  la  te  be  aelecled,  lb  Is  u>  be  hoped  that 
be  will  receive  the  appointment  for  which  his  experience 
and  ability  so  well  qnalUy  him.  It  Is  nob  neoeaaary  to 
speak  of  the  valame  nnder  consideration  with  particu- 
larity. It  is.  like  aU  lU  predecessors,  weU  digested,  well 
indexed,  and  well  printed. 


OBITER  DICTA. 


Ur.  ti.  n.  Proctor.  Esq.,  or  DanavlllcN.T.,  la  engaged  in 
preparing  a  book  to  be  entiUed  the  Bench  and  the  Bar, 
and  to  oonlaln  skelcheaofJndges,memberaorthabar,  In- 
ddeuta  of  trial,  etc  A  lew  of  the  aketchea  have  been  pub- 
Uahed  In  the  papers  of  wealern  New  York  and  have 
elicited  the  highest  commendatlona. 

A  well  known  Judge,  when  flrst  called  to  the  bar,  was  a 
very  blundering  apeaker.  On  one  occasion,  when  he  was 
argnlng  a  case.  Involving  a  right  to  a  lot  of  pigs,  he  aald  ; 
■'  OenUemen  of  the  Jnry,  there  were  Jaat  twenty-fbnr  piga 
In  that  drove— Just  twenty-four,  gentlemen— exactly 
twlceaamany  as  there  are  In  that  Jury  box." 

At  the  recent  Woman  Safltage  meeting  In  New  York, 
one  of  the  apoatlee.  In  the  coorae  of  an  address,  delivered 
herseir  or  the  following:  "The  late  JamceT.  Brady  once 
tald,  that  any  one  with  brains  enough  to  cross  Broadway 
had  capacity  to  l>e  a  JostlOB  of  the  peace ;  women  can  cross 
Broadway,  ertfo  they  can  and  aboull  seek  to  flil  anoh 
oOcea."   Here's  logic  lOr  you. 


An  amnalng  Inalanee  of  "Judicial  tg 
ofajudge,  who,  aner  having  been  oconpied  six  honra  li 
trying  an  action  on  a  policy  of  Inanranee  npon  goods 
known  as  "Rnsaladuck."  which  had  been  damaged  by 
water  in  transportation,  charged  thejury  that  the  plaintiff 
could  not  recover,  aa  be  had  lUled  to  show  how  sea  water 


Length  and  verbosity  have  been  from  time  immemorial 
charged  upon  the  couveyaneer,  as  well  as  pleaders  and 
equity draflsmen.  OneofonrlegalsntlqaarlaD8(aomneT) 
In  a  kind  of  fhneral  enloglnm  on  the  Saxon  almpUclty, 
□bserred,  that  even  In  bla  time,  "  an  oer*  ii^  IOihI  couM  not 
pan  wUJiout  alntoM  an  acre  q^  patvliinertl."    Bo,  In  Donne'a 

"In  piirctiDiant,UMn, iscfesathellalda. hedrswa 


Shakapeare  make*  Hamlet  remark,  "  that  the  very  con- 
veyances of  a  man'a  landa  would  hardly  Ue  In  Ixla  ooOn  1" 
"Somoer  might  have  observed  at  thia  day,"  saya 
Wynce, "  tbat  a  Dock  of  sheep  la  often  converted  into  a 


TERMS  OF  SUFBBUE  CX>nBT  FOR  UABCH. 


lA  Monday,  Cireult  and  Oyer  and  Terminer,  Bohenec- 


Sd  heeday.  Special  Term,  Jefffeison,  M 
4th  Monday,  SpeeialTerra,  White  Flail 
4th  Monday,  Circuit  and  Oyer  and  Tc 


Terminer,  Yatee,  J. 

Ithi^ondaj',  Circuit  and  Oyer  and  Termlner,Herklmer, 
Mallin. 
4th  Tuesday,  special  Term.  Erie,  Talcott. 
Last  Mondiky,  Special  Term.  Monroe,  Dwlght 
lAstllonday,  Circuit  and  Oyer  and  Terminer,  1 

Last  Tuesday.  Special  Term,  Albany,  Miller. 
Lost  Taesday,  Special  Term,  Cortland,  Murray. 


THE  ALBANY  LAW  JOURNAL. 


DIQEST  OF  RECENT  AMERICAN  DECISIONa 

BTPBEUK  OOUBT  or  MEW  YOHK.* 


Wlien  B  debtor  Bettlea  tbe  amaant  doe  from  him  to 
hla  creditor  upon  notaa  and  dnna,  b7  glTlng  blm,  In  fall 
■ntlalbotlon  of  tbe  alalm,  »  dnft  on  &  tblrd  penon  tar  50 
per  oeot  of  tbe  amount,  payable  In  g»ld,  wblcb  la  ■abao- 
qnently  paid,  and  tbe  creditor  accepta  anob  draft  and  ani- 
randera  and  oanoela  tbe  erldenoes  of  tbe  Indebtedneea, 
Ihla  lj  asood  acootd  and . 


Where  each  of  the  parties  to  an  agreement  bad  k  olalm, 
under  It,  agalnit  the  other,  contlnBCOt  or  conditioned  to 
become  due,  upon  the  formation  of  a  oorporatlou;  Wd, 
that  thli  meant  a  legal  corporation  ;  and  tliat  eacb  party 
waa  preaumed  to  knoT  wbat  reqolaltea  the  law  demanded. 
In  order  to  create  a  oorporatlon.    CMUi  v.  BaHA. 


1,  IFAaClfavatldfevii.—InregaTd  to  realeatale.ltla  not 
neoeaaary  that  bd  oflloer  holding  an  exeontlon  or  an 
attachment  go  npon  the  property;  It  la  not  neoaa«r7tbBt 
It  ahouid  be  even  within  bla  view.  Though  ha  mnat  do 
aome  aet,  make  aom«  antrr  or  memorandnm  indleallTe 
of  hla  Intention,  ret,  having  done  that,  vrlthanoh  pnrpoae 
Inhla  mind,  altbongb  be  make*  no  vocal  proclamation  of 
the  flict,  he  boa  made  a  legal  levy.    Sodom  v.  ^muwr. 

i.  Aaberld^  having  altachmeata  agalniittbe  property  of 
tbe  deiaadaut,  went  to  the  borne  of  the  defendant,  where 
he  realded,  with  a  view  of  levying  npon  the  latter'a  prop- 
erty. He  made  DO  proclamation  to  the  defendant  that  he 
ahonld  aelie  or  levy  on  the  bouae  and  lot;  but  he  did,  on 
the  aame  day,  moke  a  pencil  memomndum,  on  a  looae 
pleee  of  paper,  of  tbe  hooaeand  lot,  with  the  Intention  to 
aelie  tbe  same  on  tbe  attaobmenta;  and  early  the  next 
morning,  hla  clerk,  by  hla  direction,  Indoned  npon  the 
attaohmenta  a  memarandnm  of  the  aeirare  thereonder, 
bat  tbe  aajne  waa  not  then  foliy  completed,  nor  algned  by 
theaherUTDntll  aomedaya  thereafter.  He  anbaeiaaenUy 
*  put  the  honae  and  lot  Into  the  Inventory  of  the  property 
■eiiad  under  tbe  attaohmenta.   Alcbf  a  valid  levy.    Tb. 

S.  Itlanotneoaaaaiytotbevalldltyofalevymadeander 
an  attachment  that  the  warrant  be  retnmed  to  the  officer 
Isanlnglt.    lb. 

4.  If  there  la  any  alatatory  provliilon  toochlng  tbe  re- 
turn of  an  attaebment  to  the  officer  laaalng  It,  the  atatute 
la  merely  directory  to  the  aberlff;  and  hla  omlaalon  to  do 
bladnty  cannot  be  availed  of  In  acollatcrol  action  to  de- 
Oat  tbe  remedy  of  the  plalntillk  in  the  attachment 
nut    lb. 

G.  JfMlwqntolinidtnf.— TheomlaatontoHIeanotleeofUt 
p«n(l«iu,iaanatlacbm«DtBalt,aQtll  after  another  creditor 
has  ohtalnad  a  Judgment  againat  the  defendant,  haa  no 
eObot  to  poatpone  tbe  Hen  oftbe  attachment  to  that  of  the 
Judgment.   lb, 

e.  Snoh  notice,  or  the  want  of  It,  only  aSbcta  a  aobae- 
tment  pnmliaaer  or  fnenmbmnoer  wboee  conveyance  or 
Inoumbranoe  la  afterward  ezeont«d  or  recorded.  Aa  re- 
apeeta  »  mere  Judgment  creditor.  It  la  never  neeeaaary  that 
ho  ahoold  have  notice  ot  a  prior  Hen,  In  order  to  give  it 
priority.    lb. 

1.  dkrviocfi^aoofiv.  — Itlanot  neoeaaaiy  to  the  valid  exe- 
cution of  an  attachment  againat  real  eatale  that  a  copy  of 
It  ahoold  be  aerved  on  the  debtor.   lb. 


L  StotOi  ^  eoUeeOng  bank.  —  Wliera  one  bank  receives 
from  another  a  draft  belonging  to  a  cuatomer  for  collec- 
tion merely,  without  advajiclng  any  money  or  giving  any 
oredlt  thereon,  It  baa  no  title  to  the  draft  whloh  wlli  an- 


Ihorlie  It  to  retain  tlis  moneya  received  Uureon,  aa 
againat  the  tnie  owner,  on  aoconnt  of  overdraOa  of  the 
remitting  bank.  Ltndauarv.  I^AurAJVcMnwIAanit  ^ 
Ike  OUa  1^  Nev)  York. 

i.  A  bank,  receiving  from  another  bank  negotiable  pa- 
per for  collection,  obtalna  no  better  title  to  it.  or  the  pro- 
oeeda,  than  the  remlUIng  bank  had ;  nnleaa  It  becomea  a 
pnrchaaer  (Or  value,  or  makes  new  advances  on  the  &ltb 
of  It,  without  notice  of  any  deftet  of  title.  lb. 

S.  And  It  doea  not  become  anch  purchaaer,  or  make  anoh 
advances,  by  reason  ot  Ita  having  a  balance  againat  the 
remitting  bank,  fbr  which  it  bad  refiaiasd  from  drawing, 
or  from  having  made  fhrlher  advancea  after  the  receipt 
of  the  negotiable  paper.  /(. 


1.  Jbrirrdtlrcin.- UaMItQrf^tiniuwe.  —  Although tbediawee 
of  a  draft  la  bound  to  know  the  band  writing  of  the  drawer, 
and  when  he  paya  a  draft  on  which  tbe  name  of  the 
drawer  haa  been  Ibrged,  helatronndtobear  the  loaa  to  the 
aameeil«nthe  would  have  been  If  the  Blgnatnre  had  been 
genuine,  yet  tbe  liability  extends  no  farther.  TheXaUonal 
Fork  BaxJc  iif  New  York  v.  TTte  AlntA  yiOlonal  Sank. 

S.  AOtrta  drttfL  — Where  a  gentline  draft  tiaa  been  al- 
tered, not  only  In  the  name,  but  In  the  amountto  b«  pay- 
able, the  rule  doea  not  hold  the  drawee  liable  fbr  any  more 
than  tbe  amonnt  of  tbe  original  draft.  Tbe  balance  he 
may  recover  of  the  indoraer  from  whom  he  received  the 
draft.  lb. 

1.  Omeliittve  at  to  ofrreanMnf.  —  Where  a  bill  of  lading  la 
made  out  by  the  carrier  and  delivered  to,  and  aooepted  by, 
the  ahipper,  all  prevlooa  parol  agreements  ai«  merged  In 
It,  and  the  shipper,  by  anch  aooeptanoe,  beoomee  bound 
by  ita  terma.  Botluiek  v.  Tin  Baltimore  <&  Ohio  Railnad  Oa. 

2.  Where,  by  a  bill  of  lading,  goods  were  to  be  trans- 
ported from  anolnnatl  to  New  York  over  certain  apeci- 
fled  railroads  to  Belle  Air,  and  there  delivered  to  the 
agentsof  theneitconneotingilaiiniboiif,  railroad  company 
or  forwarding  Une,"  etc,— flMd,  that  tbe  bill  of  lading  waa 
oondnalve  evidence  as  to  tbe  contract  which  the  carriers 
made;  and  Uiat  nnder  It  Outf  were  not  bonnd  to  carry 
entirely  by  railroad.  lb. 

S.  If  a  carrier  haa  acted  nnder  a  bill  of  lading  aa  deliv- 
ered to  the  shipper  and  accepted  byhlm,  and  a  iosBOecnrs 
fnmioneof  the  perils  mentioned  In  anoh  bill,  aa  exempt- 
ing tbe  carrier  from  liability,  no  recovery  can  be  bad 
tberelbr,  lb. 


1.  JUi'W<l^cntf;I«ito,-~IIndertbegeneralactauthorlElng 
tbelbrmatlon  of  oorporatlona  for  manufacturing,  mining 
or  mechanical  porpoaea  (Laws  of  ISIS,  chap,  ttfi,  which  re- 
qoires  a  certlfloate  to  be  filed  In  the  county  clerk's  ofllce, 
and  in  the  oSloe  of  the  Secretary  of  State,  stating  the  name 
of  the  oorporatlon  to  be  formed,  and  the  nature  of  lis 
bnalneaa,  etc.,  and  deotarea  that  "  vtitn  auch  certificate 
ahaii  have  been  filed,"  the  pervona  who  sliali  bave  signed 
the  same,  and  their  anoceeaore,  abalt  be  a  body  politic, 
etc..  It  la  eaaentlal  tbat  each  a  certllleate  be  filed  In  tbe 
otScea  apedHed.  Until  that  la  done,  no  corporation  can 
be  formed.    CAtldi  v.  BmUh. 

3.  CreaUoit  tf  organiiatlon, — However  ne«e«aary  or  oon- 
venlent  a  meeting  olthe  persona  intending  to  constitnt* 
themaelvM  a  corporation,  the  adoption  of  resolntlona  or 
by-laws,  choloa  of  oflleers,  or  any  other  proceedings  may 
be,  in  aecnrlng  a  due  organisation,  and  to  bind  tbe  action 
of  ita  membera  to  tbat  object,  wbether  perlbrmed  befbre 
or  after  their  incorporation,  they  are  of  thenuelvee  no 
partot  the  statutory  requirement:  and  they  confer  no 
atatotorypower  — nolegal  right  to  act  aaaoorporatlon.  lb. 

3.  Snch  acta  of  the  partlea,  without  even  an  act  of  uaer, 
do  not  create  either  a  corporation  defado  oi 
(K^ura.aabetweeD  the  parties  themselvea.  lb. 
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■.— Itunot 

■□  InOazlble  mle  of  law  that  a  July  mar  not,  In  e,  OTlml- 
nal  eaae,  convlot  a  defendant  npon  the  anconoborated 
IMtimonr  of  an  HMomplloe ;  the  &Mt  of  tbe  irltuesi  be- 
iDgacontederate  Bc>tiiB  tohlaoTheroredlbUityonlr,  Tfia 

a.  The  itatamants  of  inoh  a  wltsen  ai«  to  be  reoelved 
with  great  oanUon.  It,  however,  Ibey  oanr  oon-vlclton  lo 
the  mind  of  the  Joiy,  and  ther  are  fnUy  convinced  of 
lU  tmth,  they  maj'  convlot  Qpon  It.  lb. 

S.  Itla,  however,  tbedatyofajmy.loieaii  the  (eatlmony 
of  anacoompllce  with  the  ntmoat  seveiitf;  and  aaver- 
dlota  rendered  wholly 

coniedeistaa  are  of  doubtful  propriety,  they  wilt 
general,  be  allowed  to  etand  If  tbe 
impaaohed.  In  each  caaea  a  Joat  regard  to  the  rlgbta  of 
the  aooQwd  demanda  an  obaervanoe  of  the  atiiatfiat  rule* 
In  the  admlnlon  or  rejection  of  evidence,  lb. 

4.  ThemerelhctthatevldenoeteDdB  to  prove  tbe  aooom- 
plloe  la  tmthfnl  In  some  reapecta,  la  not  ButDclent  to  au- 
thorize its  admlnlon.  It  ahould  be  aa  to  some  fact,  the 
truth  or  Bklaehood  of  wblch  goe*  to  prove  or  dlsptOTe  the 
oflbnae  charged  agatnit  IJi«  pritonei.  It  mnBt  lend  to  flx 
tbe  gnllt  on  the  particular  penon  nbaTBed,  aad  the  rlghta 
of  the  aocnsed  ahoald  not  b«  pr^adlced  by  oonflrmatlon 
on  immaterial  pointa,  or  a<  to  Ibola  wlilch  In  no  Tray  con- 
neat  him  with  the  oflSnae.  lb. 

B.  Where,  on  the  trial  of  an  Indictment  for  arson,  the 
alleged  acoompUoe  teatliled  that  the  defendant  promlaed 
bertwotobam  the  bnlldlng,  and  afterward  paid  bar  forty 
dollar*  opoQ  it,  thirty  of  which  she  paid  to  W:,— Sitfct,  It 
waa  Improper  to  allow  the  district  attorney  to  prove  by 
W,  In  corroboration  of  aach  statement  of  tbe  accomplice, 
Uiat  ahe  paid  him  thlr^  dollara  about  the  time  itated  by 
her.  lb. 

t.  Where  wltneaaea  were  called  to  Impeach  the  general 
character  of  the  aoooroplice,  and  the  dialrlet  attorney 
called  wltneaaea  to  anatatn  It,  who  teatuled  that  prior  to 
'  the  Ore  th^  woDld  have  believed  heron  oath,— Aebf,  that 
•ItfaoDgh  inch  teattmoay  might  be  proper,  tbe  Jury  were 
to  determine  the  credit  of  the  aoeomplice  at  IhaHiiMaAe 
UMfltd.  That  the  defendant  iraa  entitled  to  aak  them,  on 
oroaa-ezamlnatlon.  whether  they  wonld  believe  her  on 
oath  at  Vte  Ume  qftlte  trtat,  and  that  the  oonrt  erred  In  ana- 
talning  an  objection  to  sach  qusatlon.  lb. 

T.  Held,  aleo,  that  the  foct  that  the  court  hod  limited  the 
number  of  Impeaching  and  Baslalnlog  wltnesaea  to  alx, 
and  tbedettondant  had  called  that  namber,  did  notcbange 
the  rule.  Such  reetrlctlon  did  not  limit  the  right  of  put- 
ting qneatlon  a,  on  croos-examl nation,  of  the  Boatalnlng 
wilneasea  with  a  view  to  test  the  valae  of  their  oplnlona  as 


— Underacondltlou,  In  a  policy 
<tf  insurance,  reserving  to  the  Inaurerstbe  right  to  l«rml- 
nale  the  Insurauca  at  any  time,  on  giving  notice  to  that 
olfect,  and  refunding  a  ratable  proportion  of  the  picmlnm 
fat  tlte  unexpired  term,  the  return  of  the  premium  la  the 
casentlal  part  otthe  condition  to  be  performed,  and  a  pre- 
requisite to  tbe  right  to  terminate  the  risk.  Hatbom  at 
ol.  T.  I^  OertHonla  Jiuunmo*  Cbit^xmv. 

3,  Notice,  without  a  return  ol^orolfei'  lo  retnm,  the  pre- 
mlnm,amouutedtonothlng.  Whatever  negotiations  may 
take  place,  until  a  return  or  lender  of  the  premium  Is 
made,  the  policy  allll  remains  in  force.    lb. 

S.  A.  promise,  by  the  Insured,  to  bring  the  policy  to  the 
oBtoa  of  tbe  agent  to  be  canceled,  when  he  Is  to  receive 
the  return  premium,  neither  amounts  to  a  valid  agree- 
ment that  tbe  policy  shall  be  held  and  deemed  canceled, 
wIthoDt  a  return  of  tbe  premium,  nor  to  waiver  of  per- 
Ibrmanee  of  the  condition  on  which  tlie  Tight  to  temlnate 
the  riak  depends.   lb. 


4.  Whore  the  agent  of  the  Inst 
that  he  had  been  Instructed  to  cancel  the  policy,  under  a 
condition  therein  reaervlnglherlgbttodoso,  telling  him 
that  he  wonld  give  him  <the  inaured)  a  obeck  for  the  re- 
turn preminm,  and  cancel  the  policy  the  next  day  at  U 
o'clock,  to  which  the  aasured  aasentad ;  but  the  prcmiuiD 
was  not  paid  tbe  next  day,  nor  tendered,  nor  was  any 
attempt  mode  to  cancel  the  policy,  tbe  company  retain- 
ing Che  premium,  and  tbe  Insurod  the  policy,  until  a  loss 
occurred:  Seld,  that  the  policy  was  still  In  Ibroe.   lb. 

1.  U^piMftq^AictiiDtaabnHbiriutnanr'n.  — WhereeertlS- 
oates  ofstookare  deposited  wlthabroker,bya  customer, 
as  maratn  or  additional  security  against  loss  to  him  while 
earrylngother  stock  far  the  depositor,  the  transaetloia  Is, 
In  law,  a  pUOtie;  and  being  snofa,  annexing  to  the  scrip 
pledged  a  power  of  attorney  from  the  owner,  anthorlxtng 
tbe  tranatbr  ol  the  aorlp,  does  not  ohange  the  character  of 
the  transaction,  but  Is  merely  a  neceasary  act  to  put  the 
pledge  In  a  condition  to  be  available  as  auch,  In  case  of 
tbe  pledgor's  defenlt.  Mel/ea  v.  Tlt»  TmtA  national  Banli 
<n  Itia  am  of  Ifeiir  York. 

3,  RfglUi^pledBeelo  ssQ  tAe  ttttng  pttOifxL  —  AstMtween 
the  pledgor  and  the  pledgee.  In  such  a  case,  the  latter  has 
no  legal  right,  seoretly  or  without  the  knowledge  of.  or 
notice  to,  the  pledgor,  to  sell  the  stock  pledged.   lb. 

B.  Title  qf  purclmtr  from  tfW  jOtdgee.  —  A  transfer  of  the 
eertlQcBles  by  the  broker  to  a  Uilrd  person  gives  no  titia 
to  tbe  latter  as  purchaser,  though  be  pays  a  valuable  con- 
sideration therelbr,  and  though  the  scrip  has  a  blank 
power  of  attorney  attached,  and  even  though  such  pur- 
ohasar  believed  be  waa  dealing  with  a  peraon  who  had 
authority  to  selL   lb. 

L  Right  <^  rwfanyMon.  — If  the  transacUon  Is  a  j)Ii!d^, 
then  the  pledgor  liaa  a  right  of  redemption,  and  before  a 
sale  can  be  made  by  the  pledgee,  the  pledgor  la  entitled  to 
reasonable  notice,  and  demand  of  pe^ment  of  his  UtAUIty; 
and  there  must  be  delhult  of  such  payment  on  his 


AuZe  (/ cofufriKMon.  —  When  a  statute  which  grants 
power  or  authority  has  eipreasi;  flxed,  limited  or  de- 
clared the  time  when  soch  authority  ahall  begin  to  be 
exercised,  all  other  time  Is  excluded, 
ncAMio  olteHu*.    (MtOi  v.  AtKtfl. 


nue  from  eMcutDTf.  — A  pnrobaaer  from  exeoutora  will 
getagood  title  If  the  will  glTCB  them  avalld  power  of  sal*. 
Huaiarr'i.  Soger: 

PoiBtr  1^  talt !  iiuHdl^q^fnud.— A  teatator,  after  making 
vartons  bequeala,  and  giving  "all  the  leat,  realdne,  and 
remainder"  of  tals  estate,  both  real  and  personal,  unto  his 
children  living  at  hia  decease,  and  to  the  issue  of  soch  of 
them  as  should  then  be  dead,  empowered  hIa  execntoia  to 
■ell  his  real  estate.  In  theae  words :  "  And  I  authorlac  and 
empower  my  executora  *  *  *  to  sell  all  or  any  part  of  my 
real  estate,  at  any  time,  in  liia  or  their  dlaeretlon,  at  pub- 
lic or  private  sale,  and  to  execute  valid  deeds  of  convey- 
ance fbr  the  same,  to  the  purchaser  or  purchasers  thereof." 
Hild,  that  tbe  will  gave  a  clear  power  of  sale  to  tbe  exec- 
utors, aa  to  the  teetator's  lands;  that  tbe  power  waa  a 
general  power  In  trust  under  our  statutee,  and  the  trusts 
were  authorised  by  the  atatote;  and  that  a  sale  of  the 
lands  by  tbe  ezecators,  under  the  power,  was  legal,  and 
passed  a  good  title  to  the  purchaser.    Bimnltr  v.  Sogen. 


The  yonager  member*  of  the  WatarDury  (Conn.) 
bar  are  qnlte  exhilarated  over  Uie  pioapeet  of  mveral 
breaiA  of  promise  oaaea. 
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DIQB8T  OF  RECENT  ENQUSH  DECISIONS. 

((>.B.  relbn  t«aa««n'i  Bench;  CP.  toOommonPlMi; 

ExTm  Ezcbeqaer;  P.  and  M.  to  Probate  and  Uatrlmo- 

Slal :  M.  C.  lo  MasKtraM  Case^  and  L..  J.  B.  to  the  t^w 
Qurnal  Beporls.) 

ASBITRATIOI). 

Boat-raee.-Jtaitdlttion  (^r«'n-8«.  — S.  and  8.,  two  water- 
men, agreed  to  row  a  "rfstit  awaj'  scQUer'a  raoe"  npon 
the  rlTer  Thames  J  tbestart  to  take  place  at  haU-paat  two 
p.  a.;  therowlvgla  be  ao^rdlDg  to  the  reoognlied  rnlee 
of  boat-racing,  and  a  rellnwe  to  be  oboaen.  "whoae  de- 
claloD  aball  be  flnal."  In  watermen's  raoea  It  la  the 
prMtloe  for  the  men  to  start  thenuelrea.  A  referee  waa 
appointed,  and  the  race  oommenoed,  bat  a  foal  haTlng 
takaa  place,  (be  men  were  ordered  br  the  reforee  to  row 
OTer  again.  On  the  following  da;  ther  came  to  the  atarl- 
tng  pUoe.  Attar  Mveral  froltleai  attempta  to  start,  K. 
cowed  ap  to  the  reteree's  iteamboat,  whlob  bad  drifted 
oatof  Btght  of  the  man,  and  oomplained  that  8.  would  not 
•tart.  The  reftrea  looked  for  B.,  bnt  not  eeelng  him,  (old 
K.  I«  Inform  B.  that  he  mart  start,  and  that  U  he  would 
not,  to  row  over  without  blm.  K,  th<n  rowed  olT,  and  the 
reforee  afterwarda  saw  blm  row  over  the  oonrae,  bat  did 
not  bear  blm  apeak  to  S.  The  referee  thereupon  deolded 
thatK.  waa  entitled  to  the  stakes;  and  It  was  Ibnnd  by 
the  Jury  In  an  aotlon  against  the  Blakaholder,  that  the 
raAiree'a  order  was  not  comma  nloated  to  B.,  and  that  a 
Ihlr  opportanltr  of  starting  was  not  given  to  hUD:  — 
£*lil,  afflrming  thedeclalon  of  theOonrt  of  ^naen'a  Bannh, 
that,  nnder  the  agreement.  It  was  neceaiarr,  to  empower 
the  reforae  to  award  the  stakes,  that  there  shootd  be  a 
raoe  or  a  ntart,  and  that  It  waa  eoaentlal  to  a  start  that  the 
referee's  directions  sboold  be oonveyed  toS;  that.  In  the 
abaenee  of  any  snoh  oommanlaatlon,  there  ooald  have 
been  no  fhir  start,  so  that  tbe  referee's  dedalon  waswltb- 
ont  Jorladlotlon  and  void.  Per  WiiJ.aa,  J.  —That,  If  the 
reforee  had  decided,  thongh  upon  Insumolent  evidence, 
that  the  eoDimnntcatlon  was  doly  mads  to  8.,  bla  decision 
as  to  the  person  entitled  to  the  stakea  woald  have  been 
flnal,  bat  that  he  appeared  to  have  neglected  to  decide, 
whether  what  be  had  Imposed  •«  »  condition  of  tbe  Mart 
hod  been  fuUUled.  aadltr  v.  SmlOt  (Ex.  Ch.),  Q.  B.  3t,  L. 
J.  B.  17. 


Penonal  tlabaUv  la  pas  eoiU;  aUaOinuint:  t^tfldaeU  runnt 
bt/ort  ageni  i^  toUeflor  on  tlit  reoonf.  — The  Conrt  WiU  not 
order  tbe  costs  of  proceedings  to  be  paid  peraonally  by  the 
Bolleltor  eondacUng  them,  on  aoeoant  of  any  mlsooDdnct 
nnoonuected  with  those  proceedings,  or  upon  an  applica- 
tion not  giving  hi"!  proper  notice  of  the  obaiges  against 
him.    Jnre  GreMiBndlnrePranM,  Ch.aj,  Ii.  J.  B.  107. 


IfotUt  tt  dltlumor.—'niB  holder  of  a  bill 
which  waa  dlabonored  on  Friday,  the  17th  of  Beptember, 
gave  notice  to  his  Immediate  Indoraer  on  Satoidar,  the 
IBth,  He  did  not  then  know  the  addreM  of  the  prior  In- 
dorser  (wbo  was  also  the  drawer  of  the  bill) ;  bnt  after 
ascertaining  the  address,  be  posted  a  notice  to  him  on  the 
evening  of  Saturday,  the  IStb,  bnt  so  lata,  that  the  latter 
eoald  not  and  did  not  receive  It  till  Monday,  the  loth.  All 
parties  resided  In  London;  and  If  the  last  mentioned 
notice  bad  been  posted  before  ■  p.m.  on  the  18th,  " 
drawer  wonld  have  received  It  the  same  evening;— AWd. 
that  tbe  drawer  ooold  not,  nnder  the  oln 
ap  as  a  defence  to  an  aotlon  by  the  holder  of  Um  bill,  that 
be  had  not  raoelved  dne  notice  of  dlsbc 
the  verdict  which  the  Jary  found  for  ibe  plaintiff  onght 
OhHiuu't  V.  l^inwr,  Ex.  SB,  L.  J.  R.  SI. 


Pauer  te  aeeept  MSi.— A  company.  (Ae  nature  of  whose 
business  required  that  It  shoold  accept  bills  of  exchange, 
entered  into  an  arrangement  to  make  an  advance  to  L. 
opon  the  aeonrltr  of  oerlaln  speclOed  share*  and  other 


similar  seonrltles.  The  regulations  of  the  company  pro- 
vided that  the  dlreoton  might  accept  and  Indorse  bills, 
and  tbs  nnmber  of  dlreotota  neoeasary  for  the  towuaoUon 
of  bnslneaa  was  left  to  the  discretion  of  the  board.  A  reso- 
n  of  Iha  board  empowered  tbe  ebalrman  to  accept 
on  behalf  of  th«  oompany,  and  In  Aivor  of  L.,  bills  to  tbe 
amount  of  the  agreed  loan  upon  !■.,  depositing  the  seourl, 
to  the  aqionnt  agreed  upon.  The  chairman  pro- 
Dig  to  act  nnder  the  authority  of  this  resolution, 
aocapted  the  bUla  and  gave  tbem  to  L.,  who  deposited  the 
■ecnrltlea,  bat  to  an  amount  considerably  below  the 
agreed  amonnt.  No  one  In  fhct  examined  the  seenrltles 
deposited  on  behalf  of  the  company.  The  board  after- 
ward conSrnied  the  ttansaotlon,  bnt  apparently  In  Igno- 
rance that  the  securities  had  not  been  duly  deposited  :  — 
Held,  atDnnlng  tbe  Sfaleraf  Via  SOU*,  that  the  bills  tn  the 
hands  of  a  bona  ftda  holder  for  valuable  consideration 
were  valid  against  the  company.  Ai  ra  t,and  CraUt  Co. 
of  Jlraimii  (£(in.)i  StparU,  OMrcnd,  Ounuv  •£  Oa.,  Ch.  S, 
L.  J.  B.  zr. 


1.  InrtMr^Minii^lTadt:  rtitrictivtanii 
eanyinfi  on  boMinea  in  Buropt  to  at  to  inier/at  tailh  amignta. 
All  restraints  upon  ttade  are  bad  as  being  In  violation  of 
public  policy,  unices  they  are  natuial  and  not  anreason- 
able  for  the  proleotlon  of  the  parties  legally  dealing  with 
some  subject  matter  of  contract.  Fubltc  policy  requires, 
on  the  one  hand,  that  a  man  should  not  be  at  Uber^  by 
any  contract  to  deprive  himself  or  the  Btate  of  his  labor 
and  skill,  but  on  the  other  hand,  that  a  man  having  a 
oommodlty  to  sell  should  be  permitted  to  sell  It  most  ad- 
rantageoDBly  by  precladlng  himself  by  any  not  nnrea- 
sonable  agreement  Itom  entering  Into  competition  with 
tbe  purchaser.  TAs  Leai/ier  Clalh  Oa.  iJJm.)  v.  Lomni,  Ch. 
W,  I^  J.  K.  80. 

Z.  Upon  saletoplalntlbofoolaln  patents  for  the  manu- 
ihcture  of  an  article  of  commerce,  the  vendors  agreed  with 
plaintUIhnottoeanT  on  or  allow  to  be  carried  on  in  any 
part  of  Europe  any  mannlhetore  or  sale  of  prodneUona 
similar  to  tboae  which  were  tbe  subject  of  the  patents,  and 
not  to  commanlcBla  to  any  person  the  proceseee  of  sncb 
manufhoture  so  as  to  Interfere  with  the  exclusive  enjoy- 
ment by  plain  tllDi  of  thebeneflU  purchased  :—.HMd,  that 
this  waa  a  valid  covenant  oapable  of  being  enforced.   lb. 


traduc  ezendu  ^  marOal  aulhDr%.— The  wUe,  being  aerl- 
ouBly  111,  was  advised  by  her  medical  attendant  to  leave 
home  for  a  time.  The  husband  rethsed.  Having  become 
worse,  she  lea  home  without  his  consent,  and  staid  away 
soma  months,  whlob  she  passed  with  her  relations.  On 
her  return  home  she  was  deposed  by  her  bnsband  th>m 
her  natural  position  as  mlstrcM  of  his  house ;  she  wt 
deprived  of  the  nse  of  money  entirely;  all  that  she  re- 
quired bad  to  be  pat  down  on  paper,  and  ber  busband 
provided  it  If  he  thought  proper.  Having  renised  to  («II 
her  bnsband  on  one  occaalon  of  going  Into  town  every- 
where Uiatsbebad  been,  an  Interdict  was  placed  on  ber 
going  oat  at  all ;  thoee  whom  she  desired  to  see  were  for- 
bidden the  hoDse,  and  she  wsa  prohibited  from  writing 
any  letters  unless  the  husband  saw  them  before  they  were 
poated.  Under  this  treatment  ber  healtb  again  broke 
down:— .Held,  an  undne  exercise  of  marital  anthority, 
and  to  DonsUtale  legal  omelty.  Ketlu  v.  EtOv,  P.  and  M. 
3S,  Ii.  J.  B.  9. 


Oral  amUmi^iormtotf  at/nBmatI  UmMng  optraUan  i^  terU- 
ten  eonirael;  Ufl  c/  txeJtatifft.  —  Ia  an  action  by  payee 
against  drawer  of  a  bill  of  exchange,  payable  twelve 
months  after  date,  defendant  pleaded  that  tbe  bill  was 
drawn  for  the  acoommodatlaa  of  the  acceptor  and  as 
surety  for  him,  and  at  the  time  of  the  drawing  and  deliv- 
ery of  the  bill  to  plalntllT,  It  was  agreed  between  plaintiff, 
defendant,  and  the  acoeptor,  that  tbe  latter  should  depoalt 
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wlUi  plitlntllT  certain  lecarltlea.  tU.  ;  a  leaae  and  dook 
wsmnU,  and  that  In  case  (he  bill  should  Dot  be  dol;  paid 
plalnllff  aboDld  eell  aiioli  ■eaorltlM.  and  apply  Bneb  pro- 
ceeds iu  pafment  of  Ihe  bill,  and  tbat  until  eo  sold 
dereodant  ehould  not  be  liable  ft>r  the  bilL  The  plea 
alleged  the  depoelt  by  the  aooeptor  of  nioh  aemrlUH  on 
the  above  term*,  and  that  plalnUIT  bad  not  (old  them,  but 
■till  held  them.  ^TaM  (IFUn. /.,  dabltante),  tbat,aa  the 
•tTMmant  italed  In  the  plea  varied  the  terma  of  the  writ- 
ten oontraot  on  the  Mil.  oral  evldenoe  of  It  waa  not 
admlMlble.    Abm/  t.  Orta,  C.  P.  W.  U  J.  H.  0. 


ifatfttowiy  ■■  <M<tf  pamn  by  martoagm  of  lh»  /VwitoM.  —The 
doctrine  la  HManaai  v.  Sat/aoooa  la  Inipplloable  to  the 
qaeaUon  whether  maoblnea  fixed  by  an  owner  of  the  (oil 
paM  to  a  mortcasae  of  the  freehold ;  all  machine*  which 
are  fixed  in  %quait  permanent  manner,  tIe..  byaorewa  or 
bolta,  or  soldered  with  lead  to  the  Door,  roof  or  alde-valla, 
poai  to  the  mortfaeee  by  mortgage  of  the  Iteehold,  while 
all  those  which  are  merely  movable  artlelea  do  not  ao 
pM&    IixvMlon  V.  Berrv.  <^  B.  SB,  I..  J.  B.  ST. 


Ajilrdalino  am'i  pun  d«il.  —  A,  by  deed  bearing  date  on 
the  7th  Of  May,  1868,  oooveyed  on  that  date  certain  lands 
to  B  la  fee.  Snbaeiiinentlr,  on  the  2Sth  of  April,  1889,  C 
prodooed  a  deed,  bearing  date  the  12thof  March,  186S,  par- 
porting  to  be  a  demise  of  the  same  land  fOr  a  long  term 
of  years,  as  from  the  %th  of  Harch.  1868,  from  A  to  C  It 
waa  foand  by  the  Jory  that  the  alleged  leoae  waa  executed 
after  A's  oonverw>oe  to  B,  and  antedated  for  the  purpose 
of  defmndlDg  B.  Held,  that  A  and  C  were  gtUlty  of  for- 
gery.  Begina  v,  SOtoa,  H.  C.  at,  L.  J.  R  10. 


BaMrletiBteetenant:  betrhotae :  lalt Cif  bttr not  la  bednmk 
on  prsinfiei.  — Upon  a  purchase  Of  land  from  plalntlOk, 
defendant  by  the  deed  of  conveyance  covenanted  with 
plalntUIk  that  the  land  conveyed  and  the  bolldlngs 
thereon  should  aot  be  used  as  a  "  beerbODse,  Inn  or  public 
boase  for  the  sale  of  splrltnona  llqaors."  Subsequently 
defendant  obtained  a  license  for  Uie  sale  of  beer  sot  to  be 
dmnk  on  the  piemlsea,  and  commenced  the  sale  of  beer 
by  retail  In  pursuance  of  such  license  In  a  house  erected 
on  the  land.  Held,  on  a  motion  for  InJanoUOD,  that  the 
sale  of  l>aeT  by  retail  not  to  be  drunk  on  the  premlsea  was 
not  a  breach  of  defondsnt's  covenant.  TA«  Lcmdm  and 
KarOiipemer%Raa.Cb.t.Oam1L    Ch.  8D,  L  J.  S.  !S. 


TtaUxf.-  most  oucMm-  <f(rtu«w»  of  ttnaC  —  Proeecutrlx 
entered  a  sale-room,  where  a  mock  auction  was  being 
held.  Prisoner  was  auctioneer,  and  knocked  down  a 
pleoe  of  cloth  to  proseoatrix  for  twenty-alz  shilllngg.  Ibr 
Which  she  had  not  bid,  as  he  knew.  Prosecutrix  denied 
that  she  had  bid ;  prisoner  asserted  that  she  had,  and 
most  pay  for  it  before  she  could  leave.  Prosecutrix  triad 
to  go  out  of  the  room,  when  a  confodarate  standing  be- 
tween her  and  the  door  also  said  that  she  had  bl4,  and 
preventfld  her  leaving.  She  then  In  fear  paid  the  money, 
and  took  away  the  eloth  which  waa  given  her.  Hfld, 
that  iheae  l&eta  constltnted  a  larceny,  as  they  safilclently 
shewed  that  the  money  was  obtained  from  the  prosecutrix 
against  her  wllL    Bigiiia  t.  MaeoraOi,  M.  C.  SB.  L.  J.  K,  T. 


Iratea,  who  dismissed  the  cliarge.  It  also  appMrsd  that 
there  were  other  casee  which  if  known  to  defendant 
would  clearly  have  Jnatlfied  him  In  making  the  charge, 
but  It  was  not  shewn  whether  he  knew  of  them  when  he 
made  it.  Held,  tbat  pinlnuff  bad  biled  to  shew  the  ab- 
sence of  reasonable  and  probable  cause  becanse  (per 
BaHU,  a  J.)  the  beta  of  F.'s  case  shewed  reasonable  and 
probable  cause,  or  because  at  aU  events  (per  Bulet,  J.,  out 
BrtU,  J.)  a*  plaintiff  did  not  shew  the  contrary,  deftondant 
was  to  be  assumed  to  have  known  of  tiM  other  matters. 
Bnokt  T.  ^lofn,  0.  P.  3«,  L.  J.  R  I. 

KABINS  IKSDKAKCB. 

PoUei/oafrelfihlrlMiepam  t^  rUk  :  intarma  at  anH  flrm 
port.  — A  ship,  described  as  "lying  In  the  hartior  of  Bom- 
bay," was  chartered  in  Aognsl,  isee,  to  lake  a  eargo  from 
Howland's  Island  to  Great  Britain ;  the  ship  to  beat  How- 
land's  Island  on  or  before  the  1st  of  June,  ISn.  The  ship- 
owners In  September,  1868.  eOteted  a  policy  on  the  vessel 
"  at  and  from  Bombay  to  Howland's  Island,  whilst  there. 
and  thence  to  any  port  or  porta,  place  or  placca  of  call 
and  discharge  In  the  Uolled  Kingdom,"  Tbelnsuraoce 
was  on  freight  "chartered  or  otherwise."  The  ship  left 
Bombay  for  Howland's  Island,  in  October,  1866,  In  ballast, 
but  before  arriving  there,  sostained  such  iujory  ilura 
perils  of  the  sea  that  It  became  neoassary  to  abandon  the 
Toyage  under  the  charter-party.  Hrld,  that  the  aasnred 
wereentlUed  to  recover  as  for  a  total  loss  of  the  traignt. 
for  the  ship,  though  ool  actually  bound  to  do  so,  hod  left 
Bombay  for  the  purpose  of  fnlnlllng  the  charter-party, 
and  bad  thereby  taken  a  step  and  Incurred  an  expense  In 
earning  the  chartered  t^elgh^  so  as  to  give  the  anurM  a 
BDfllclent  Inchoate  interest  In  the  saltfect  matter  of  iosu- 
FUmino,  (fc  B.  38,  L.  J.  B.  SS. 


1.  BO*  V  ntetal  arUete  mann/OMireit  bv  vatdon  b^ury 
toaiftartttHgeali^atBlraetwttlt  Awbond.  —  The  vendor  of 
an  article  manuJbetored  by  himself  of  Ingredients  known 
only  to  himself,  Is  liable  to  the  penon  for  whose  use  he 
knows  it  is  boDght,  If  damage  results  to  that  person  in 
OMueqaence  of  the  article  being,  through  the  vendor's 
negligence,  unfit  for  tbe  purpose  for  which  he  professed 
to  sell  it.    Qtorg*  v.  fOHirfnpton,  Ex.  SB.  L.  J.  R.  S. 

i.  A  declaration  by  husband  and  wife  alleged  that  the 
defendant  was  a  chemist,  and  sold  to  the  husband,  to  be 
used  hy  the  wife,  a  compound,  the  Ingredients  of  which 
were  known  only  to  hlmsell^  and  which  he  professed  was 
fit  Ibr  washing  the  hair,  and  could  be  used  without  per- 
sonal Injury ;  but  that  the  defendant  had  acted  BO  nusklll- 
fnlly,  negligently,  and  Improperly,  In  and  about  making 
the  compound,  that  it  was  not  fit  to  be  used  for  the  ttia 
parpose,  and  tbrongh  his  negligence,  etc.,  the  wife's  hair 
was  destroyed.  Held,  that  the  wife  bad  a  cause  of  action, 
and  that  the  declaration  was  good.  lb. 


probable  ttaae :  onui  prebandL  —  In  en 
action  (brmallefoas  prosecution  It  appeared  that  defend- 
ant's traveler  applied  to  one  F.  for  payment;  that  P. 
shewed  him  a  receipt  of  plaintiff  (who  had  formerly  been 
deftndant's  traveler)  for  BDL,  which  he  had  never  ac- 
eonnted  for;  that  defendant,  on  learning  this,  communi- 
cated with  P.,  who  sent  the  receipt  and  reafllrmed  the 
payment;  that  defendant  then  consulted  his  attorney,  aud 
charged  plotntUT  with  embeislement  before  the  msgls- 


1,  iTsuoiripnnunf.'  (rapan.— Toadedarstlon  torbrcAk- 
log  and  entering  land  of  the  plaintiff  [described  by  abut- 
talls),  and  breaking  the  plaintiff's  gates,  standing  and 
being  upon  the  land  of  the  plaintiff  and  deatroying  the 
grass  and  herbage  thereof,  defendant  pleaded  that  there 
waa  a  public  fbot-path  over  the  land  of  the  plaintiff;  and 
i  tbat  defendant,  having  occasion  to  use  the  way,  then 
entered  upon  the  land  of  the  plalntio;  and  along  the  fbot- 
path  there;  and  becanse  the  gates  bad  been  erected,  and 
then  were  wrongfully  in  and  across  the  way,  and  otMtruct- 
ing  tbe  same,  and  preventing  the  convenient  use  thereof, 
defendant  necessarily  pulled  down  and  destroyed  them 
for  the  pnrpose  of  using  the  foot-path,  doing  no  unneces- 
sary damage.  The  plaintiff  Joined  Issue.  At  the  trial, 
defendant  proposed  to  give  evldenoe  of  a  publlo  footpath, 
mDniDg  east  and  west  over  the  land  of  the  plaintiff  men- 
tioned In  the  declaration.  The  plaintiff  admitted  the 
public  tOot-path,  bat  offMed  to  prove  that  tbe  trespasses 
complained  of  were  oommltted  elsewhere,  and  tbat  there 


THE  ALBANY  LAW  JOUBIfAL. 


were  no  gatei  erected  acroaa  the  admltUd  foot-path,  or 
obitmctlDg  It,  bat  tbat  tben  were  BDcb  gtXm  on  the 
plalDtllT'a  land  acroee  the  track  by  which  deteDdant 
paued,  ana  tbat  aome  of  the  galea  were  polled  dowii  by 
dafendant.  The  Judge,  boweter,  ruled,  that  deTendaot, 
wlttiont  further  evidence,  was  entitled  to  a  verdict,  and 
dlreotodaverdlctaccordinBlf:  SeM,  b;  the  Oonrt  of  Ex- 
chequer Chamber  (dabllaote,  Wiu-ca.  J.)  that  thla  rnllog 
waa  right,  far  tbe  gilt  oftbeactlon  waa  tbe  treapaaa  upon 
Ute  land,  and  the  breaking  of  the  gatea  only  matter  or 
aggravatloD ;  ao  that  the  plea  wu  aupportM  by  proof  ol 
apablloway  Inany  partoftbeplalDUIT'B  laod;  that  if  the 
plalutllT  had  wlahed  to  show  that  the  treipaaa  was  on  a 
part  of  tbe  land  other  tban  the  fix>t  way,  he  ought  to  have 
new  aaalgned,  and  In  tbe  absence  of  a  new  aatlgnnient, 
the  plea  waa  proved  and  the  derendant  «nUUed  to  the 
Terdlet.    fuddortT.  A^Mf  (Ex.  Ch,),  Q.  B.  »,  U  J.  R.  IS. 

I.  Etioppet.-  pita  in  bar:  rtferaw  and  auxtri;  rtt  fudi- 
cota.— To  a  declaration  eontainlDg  the  ooramon  money 
ROQDte  deteadant  pleaded,  except  oa  to  iiSl.  Si.  Id,  parcel 
of  the  money  claimed,  that  plaintiff  ought  not  lo  be  ad- 
mitted to  allege  that  at  the  commencement  of  the  salt  any 
more  than  ihcaum  of  14«,  Si.  Id.  waa  due  In  reaped  of  the 
canaea  of  action  In  tbe  declaration  menUoned,  becanse 
that  after  the  accruing  of  tbe  cauaea  of  action  In  the 
declaration  mentioned,  and  before  ault.  a  dlapnte  arone 
between  ptalntllTand  defendant  aa  to  how  roach  wu  due 
from  defendant  to  plaintiff  In  mpeotof  the  caoaea  of 
action,  and  therenpon  by  agreement  betii*een  them  be- 
fore anlt,  they  referred  tbeqaeatlonofhow  tnnch  waa  due 
to  the  award  of  W.  H.,  and  agreed  to  be  bound  by  bla 
award  aa  to  anch  amount;  and  that  W.  H.  before  anlt 
made  hUaward  In  writing  of  and  cODoerhlng  the  premlaea 
■o  rcterred  to  him,  and  thereby  awarded  that  the  amonnt 
daelDreBpectoflhecauaeaotBcUonwaal45I.Si.ld.  Htld. 
a  good  plea.    Cummdv*  v.  Heard,  Q.  B.  St,  L.  J.  B.  B. 


lAUgont:  unpnifmbmal  aotnt.  —  CoinmDnlcatlOni  be- 
tween a  litigant  and  an  nnprofeaalonal  agent  are  privi- 
leged, If  anch  commanlcatlons  were  made.  In  contempla- 
tion ot  and  relata  (o  the  aubject  matter  of  the  Utlgatlou. 
Sea  T.  OaUi  ao>b*  v.  Sat,  Ch.  SS,  L.  J.  B.  61. 


Agrttment  bji  mUioav  companif  to  makt  and  nutlnfaJn  a  rood 
and  uOuBi.  —  A  railway  company  entered  Into  an  agree- 
ment with  the  plalutlfh,  nho  were  ownen  of  land  Bear 
to  tbe  railway,  whereby  the  company,  In  caae  they  ob- 
tained a  releaae  from  certain  obllgatlona  Impoaed  npon 
them  by  their  Act  ot  Incorporation,  to  conatmct  a  draw- 
bridge and  vladact,  aa  mentioned  In  their  act,  and  in 
oaae  certain  land  waa  conveyed  to  them,  agreed  wllh  tbe 
plalDtlSl  to  conatnict  a  road  between  certain  specified 
polnta,and  to  pay  a  certain  annnal  aam  toward  the  main- 
tenance of  It,  and  alBotoconstmctand  maintain  a  wliail^ 
aa  therein  ipeclHed.  About  ali  years  afler  tbe  date  of  the 
agreement  IheplalntlfB  filed  their  bill  for  the  apeolllc  par- 
tbrmanceof  thla  ngreemcnt,  alleging  that  the  company 
had  been  leleaaod  from  their  obllgatlonB.  and  tbe  land 
mentioned  In  tbe  agreement  had  been  conveyed  to  tham, 
bat  they  bad  only  commenced,  and  never  finished,  the 
road,  and  had  not  oommeneed  the  wharL  Stld.  npon  de- 
marer,  that  tbe  conrt  would  enlb[«e  the  perfbrmanee  of 
ttala  agreement,  and  alnee  the  company  had  obtained  the 
beneDt  of  It  they  would  not  be  aDSbred  to  evade  It  by  any 
dUVonltlea  therv  might  beln  the  way  of  tbe  ooart  anper- 
Intendlng  tbe  work.  It  neceaaary,  tbe  court  might  per> 
nilt  the  plalntltDl  tbemsclvea  to  do  tha  work  at  the  oom- 
pany'a  ezpenae.  Wilton  v.  The  f\imeu  SalL  Od.,  Cb. 
se,  L.  J.  R.  U. 


partlealar  kind  have  beoom«  generally  known  In  oom- 


meroe  nnder  tbe  name  of  the  original  tnanulaetnrer  (or 
patentee  as  the  caae  may  be),  any  person  haa  aright, after 
tbe  expiration  of  the  patent,  to  manafcctnrs  such  arttclaa 
and  aell  them  nnder  that  name;  bat  he  may  not,  by  In- 
■orlblng  the  name,  aa  a  proper  name,  on  his  shop-front, 
or  othorwlae,  lead  the  public  to  believe  that  ha  la  aeltlng 
as  tbe  agent  fbr  the  original  manntBotnrer.  The  Wheeltr 
&  Wntan  ISaOHfaiitiirbta  O).  v.  Shote^irar.  Ch.  St,  U  J- B.  ML 

2.  Tltl0q^ptiMeiiflan..nM(A.-niacf>(nulA<4i.— Thepro- 
prtetoiB  of  a  iong-establlahed  weekly  oomlc  periodical 
called  "Punch"  moved  to  restrain  the  publication  of 
"Punch  and  Judy,"  a  rival  periodical  of  like  character 
and  of  the  same  site  aa  and  Bomewhat  alntllar  appearance 
to  "Punch,"  but  wlthadlfltirent  Illustration  on  the  cover, 
and  sold  at  a  leas  prloe.  It  was  In  evidence  that  another 
well-known  comic  periodical  waa  published  weekly  un* 
dertheuameof  "Jady."  BtM,  that  the  adoption  of  tbe 
whole  title,  "  Fonch  and  Judy,"  waa  no  infMngement  of 
the  plalntllT'B  right  to  use,  and  property  In,  the  name 
"  Pnnch ;"  and  that  the  general  public  were  not  likely  to 
be  mlaled  Into  pnrchaalng  defendant'a  publication  by 
mlstakefar  thatofplalntlff's.  Injunction  reftiaod.  Atut- 
bani  V.  Bwton,  Ch.  S>,  L.  J.  B.  GT. 

8.  fible  q<  (nuinoii  (md  tKiod-will  by  attigneet  rf  trader : 
rlglUlo  name.  — In  anbslanoe,  there  Is  no  distinction  be- 
tween the  sale  of  a  bnalneaa  and  good-will  by  a  trader 
himself  and  a  Bale  by  hla  aastgnees  In  bankruptcy.  JBiid- 
•on  V,  CWwrrw,  Ch.  89,  U  J.  R.  78. 


I.  EncuAon .-  f^nafure  not  teen  by  tdlTuai :  aeknmgtetlff- 
mmt  — Aasked  Bto  wltnea  hla  will.  He  subsequently 
naked  C  if  he  would  algn  a  paper  (not  mentioning  Itj 
cliaracter)  for  blm,  and  aald  he  aboold  wish  B  to  be  aliui 
preaenl  at  the  aame  time.  A  few  weeks  after  they  met  by 
appointment.  A  prodaced  a  paper  trom  bla  pocket  and 
(allndlngtothe death  of  bis  wlte)  observed:  "They  wore 
aware  that  there  had  been  a  change  In  bis  dronmstancea 
wblcb  involved  an  alteration  In  hla  aShlrs."  He  then  so 
folded  the  paper  that  they  could  not  see  bla  algnatnre  or 
any  other  writing  npon  It,  ha  t  they  believed  that  they  were 
Blgnlng  bla  will.  Held,  that  the  clrcumstancei  warranted 
the  prsBumpUon  that  the  algnatnre  of  the  testator  was  on 
thu  paper  when  the  wltneiaea  algned,  and  that  there  waa 
a  BDinclent  acknowledgment  ot  It.  SetiteU  v.  Howe,  P. 
and  M.  8ft,  I..  J.  B.  1. 

a.  A  naked  B.  In  the  preaenee  of  C,  to  wltneaa  her  will, 
wblcb  lay  open  on  the  table.  U  signed  the  will,  bat  did 
not  obaerve  A's  algnatore.  B  then  handed  tbe  pen  to  C. 
bot  did  notaee  him  sign  hla  name.  The  will  waspnpared 
by  a  The  atteatatlon  clause  eteted  that  It  waa  signed  by 
tha  wltnesaea  In  tbe  preaenee  of  each  other,  and  C  bad 
alBo  prepared  other  wills.  HOd,  a  good  ezecntlon;  the 
olrcumatancea  warranting  the  preaumptlon  that  A's  alg- 
natnre waa  on  the  paper  when  B  algned,  and  that  C,  who 
waa  aware  oT  the  reqnlrementa  of  a  will,  signed  befbre  B 
left  the  room.    Otvrr  v.  J'nAni.  P.  and  M,  S»,  K  J.  B.  7. 

>.  Sfftel  nf  refertiu»  to  "virUtea  Mred^mt  ajftcedloteei." 
u'Aercnaneajnaitl.  — Aexecnted,  In  ISW,  a  will  which  re- 
ferred to  written  directions,  which  he  Intended  to  form 
part  of  the  will.  This  paper,  which  b^an,  "To  my  exec- 
atom,— I  have  written  the  tbllowlng  dlrectlona  for  your 
guidance  with  respect  to  many  things  and  gooda  notmen- 
tioned  In  my  will,  which  aald  will  very  probably  will  be 
found  at  William  Weedon'a,  Esq.,  aollcltor,"  was  further 
aubseqnently  executed  by  him  according  to  Iheprovlslona 
or  the  Wills  Act.  In  less  be  executed  a  second  will,  which 
revoked  all  previous  wllla,  and  contained  tbe  following 
clauae:  "All  my  books,  ploturea,  sketehea,  guns,  rods, 
goodB  and  chattels  In  and  about  the  moms  I  ahall  occupy 
ut  the  time  of  my  decease.  I  wish  my  executors  to  dispose 
of  fallhfalty  and  oonsolentloualy  aooordlog  to  tbe  written 
directions  leftby  me,  and  afflxed  to  thla  my  will,  trusting, 
OS  I  unhesitatingly  do.  In  their  honor  and  Integrity." 
Nothing  waa  afllxed  to  tbe  will,  whlcb  remained  In  tbe 
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liiiMiailiiii  of  Hr.  Weedoa,  tbe  lolloltor  vho  preiwred  It, 
and  Uie  onlf  paper  of  written  directions  fortbcomlns  woa 
thMwbloh  tbetaaUtorlnteDdedlo  form  ptutof  the  will  of 
IBML  JItUi,  Uiat  It  yrma  not  Inooiporated  b;  the  leterence 
In  tbe  will  of  1868,  and  that  aa  kn  azeeated  tMCamaotary 
paper  It  waareroked  by- iDeb  will.  Jnlfte  fnxxt)  qr  GUI.,  P. 
and  M.  S>,  L.  J.  B.  S. 


AMERICAIT  JUDOGa. 


Few  thliwB  are  mil  of  ogller  omen  tm  the  rntnre  of  the 
United  Slatei  than  that  BrowtnKdtBreBpectforthe  Indl- 
etsl  body,  which  seems  lobe  Bpreadlng  llaelf  throDjFi  the 
conntrr.  The  stories  which  now  reach  ns  are  wldeTr  dif- 
ferent iroro  an^  thing  heard  before  of  American  Jod; 


..  _ir  precisely  the  same  awful 

■amedleplfled  Dssses,  as  the  JndEes  sun  uBiuus  ui  nnu/- 
minster  Hall ;  but  It  was  probable  that  they  knew  a  great 
deal  more  of  law  than  anybody  about  them,  and  that  they 
did  not  niDch  from  applying  what  they  knew.  Even  the 
nmctlonary  who  decided  the  celebrated  case  of  alias  Fix- 
ings was  probably  right  in  his  ooncloBlons,  and  certainly 
he  was  not  afraid  to  back  them.  But  now  almost  every 
mall  bring'  us  proot  that  In  tbe  lacgest  and  not  the  Ii      - 


civlltced  of  tbe  older  States,  charges  of  flagrant  c 

ualnat  Judges  are  or  every-day  drculatroni  ai__ , 

It  Is  every  now  and  then  arsoa  that  tbe  character  of  au< 


though 


dence  is  n 


U  a  geDEleman  Is  beyond  suspicion, 

is  not  thought  in  snch  or  sach  a  ^.-^^  ^  nanBuu 

the  aecnsation,  nobody  dreams  of  asserting  that  the  cor- 
mpt  taking  of  money  or  money's  worth  for  Jnstloe  by  a 

fDdge  Is  Inoonoelvable  or  Impossible,  or  even  uncommon. 
f  Americana  were  In  tbe  habit  ol  comparing  the  Oicts 
which  thU  under  their  Immediate  notice  with  the  experi- 
ence and  history  of  other  communities,  they  would  see 
that  this  phenomenon  of  Judicial  corruption,  generally 
ballBved.  but  acquiesced  In  without  much  ven  serious 
complaint,  baa  no  parallel  or  example  since  the  begin- 
ning of  (dvlUEBtloD.  Some  of  lU  mischievous  conse- 
qnenees  are  beglunlug  to  be  felL  not  only  by  simple  Erie 
bondholders,  but  by  the  Engltsb  legaJ  prolbssloo.  The 
two  branches  of  the  English  race  knew,  eitrloualy,  little 
ofoneanother  Ull  the  war  o/Saceaalon,  but  there  was  an 
exception  to  this  tgnoranoeln  thesleady  exchange  of  Judi- 
cial precedents.  There  were  certain  American  names 
nbloh  were  appeiled  to  here,  with  scarcely  lessconfldence 


than  Coke  or  Hansfleld.  ^nt.  quite  recently.  English 
jndna  have  been  known  to  shrink  ftom  recognising  the 
suthorlly  of  American  cases,  and,  very  possibly,  not  quite 
fftlrljr  d&tlngnlehlng  between  one  man  and  another  or 
between  one  State  and  another,  have  sIgnlllcanUy  tn- 
qnlred  what  theae  charges  of  corruption  meant. 

When  an  Gnglisb  gentleman,  deputed  by  some  railway 
bondholders,  addressed  the  New  York  Chamber  of  Com- 
merce, tbe  otber  day,  on  tbe  eff^t  of  the  action  of  the  New 
York  Judges  upon  the  InteresU  which  he  represented,  the 
chamber  bmadly  admitted  the  corrupt  origin  of  this  Judi- 
cial Intervention,  but  attributed  It  to  tbe  Ignoranoe  of 
alien  constituencies.  This  merely  meant  that  the  Judges 
.  or  the  Blate  of  New  York  are  elective,  and  that  the  Irish 
votelsverypowerful  In  NewYork.  If. however, the purl- 
Dcatlon  or  the  American  Judicature  la  not  to  be  expected 
until  Irishmen  are  debarred  from  voting,  or  until  tbepeo- 
''eglve  up  the  direct  appolotment  of  public  servaDts.  It 
ay  be  long  before  the  repntatloD  or  American  Judges 


It  Is  satlsfoctory,  therefore. 

thoughtful  of  American 

the  evil  leas  In  tbe  modt 


1  one  of  the  moe 


the  evil  leas  In  tbe  mode  of  appointing  Judges  than  In  tbe 
mode  of  sdmlttlna  legal  practitioners.  It  Ts,  In  bet,  quite 
olenr.  from  English  experience,  that  tbe  best  security  for 
learning  and  purity  In  the  Bench  is  learning  and  a  feel- 
Inij  of  honor  among  the  twr.  The  most  powerful  of  all 
forms  of  publle  opinion  Is  professional  opinion,  and  If  the 
professional  leellng  of  the  New  York  practitioners  re- 
volted against  ignorance  and  corruption  as  mortal  si 


fromdealrliigaseaton  the  Bench;  and,  beyond 

experience  or  several  communities  shows  tliat  a  popular 
oonstitnenoy  chaived  with  the  selection  of  fonotfonarleH 
for  whom  professional  quolUtcatlons  are  required.  Is  in- 
fluenced in  the  strongest  way  by  prolMaional  opinion. 
But  the  American  legislatures  have,  we  are  told,  adopted 
of  late  tbe  policy  of  nearly  open  admission  to  the  legal 

firofCsslon,  the  advocates  of  the  measure  defending  It  on 
he  eitraonllnarlly  bltoclous  ground  that  there  Is  no 
more  reason  why  special  conditions  should  be  demanded 
for  the  calling  Ota  l«al  practitioner  than  for  tbe  calling 
ofagrocerora  bulcher.  As  one  would  have  thought  It 
enough  to  reply  that  the  only  callings  wblcb  tt  Is  beat  fur 
the  public  interest  to  leave  quite  open  are  those  to  which 
the  maxim  caueat  anptor  applies,  and  that  no  client  can 
possibly  toll  whether  a  given  lawyer  can  construe  a  legis- 
lative anaatnient  correoUy,  the  only  Inforenoe  which  can 


bedi 


nfrom 


....  rod  worth  while 

the  lact  seems  to  be  thf '  ' 

, j  persons  are  now  admitted  tn  i. 

of  barristerand  attorney  with  th 

into    their   knowledge  and  cbar 

need  scarcely  soy.ls '"- 


.  ad- 


iqulry 


._ _. ..  . American 

States  persons  are  now  admitted  to  the  mixed  t 
least  ptwslbl 

_      ..      _.   that  of  a  lax  syaleni 

of  admission  to  the  Endlsh  bar.  In  this  oountry  the 
moral  efltels  of  all-powerful  traditions  have  to  be  allowed 
for,  and  tbe  elfoet  of  an  nndoubtedly  unsatlslhatory  sys- 
tem of  previous  preparation  is  not  that  English  bsjnsters 
are  unlearned,  but  that  they  are  narrow.  Even  here, 
however.  It  is  worth  while  noticing  that  the  experience 
of  tbe  American  Slates  shows  that,  under  a  system  of  nn- 
-•■—'-—' ■*■ —    "■ '-  '-  the  long  run  t"  """ 


Sractltloi 
nty  to  their  clients  tc      ...      ..  _ _ 

and  hence  little  moral  Influence  Is  brought  to  bear  on  tne 
Bench  by  men  of  this  class. 

It  Is  very  difficult  for  an  Englishman  to  Judge  to  how 
many  American  States,  and  even  to  what  parts  of  the  Slate 
of  New  York,  the  suspicion  of  Judiolsl  cormptlon  Justly 
extends.  Yet  there  are  many  signs  that  the  sacrednesa 
of  the  Judicial  onoelspeaslDgawayeverywhere.  Nobody 
has  veutnred  to  breathea  word  against  the  character  oi 
thejndgee  of  tbe  United  States,  but  yet  there  la  evidently 


n  packing  for  party  purposes  the  Supreme 
,  , . .  .ably.  In  some  respecls,  the  most  angaHt 
tribunal  In  the  world.  Tbe  parly  now  all-powerfnl  evi- 
dently Intends  not  merely  to  keep  Democrats  and 
Houtbem  partisans  oat  of  Itfwhlcb,  under  existing  elr- 
cumstances,  would  be  scarcely  wonderflil),  hut  to  deny 
entrance  Into  It  to  all  but  tbe  extreme  fiinaucs  of  Its  own 
opinions.  The  other  day  President  Orant.  having  two 
vacancies  In  the  court  to  All  up,  proposed  for  them  Mr. 
Stanton,  the  late  Secretary  of  War,  and  Mr.  Hoar,  the 

Eesent  AttoTuey-Oeoeral.  Hr.  Stanton,  who  was  thought 
be  dying,  was  a  very  great  adir '-■-'— ' —  '-- ' ' 


ofliidli 


snded  Its  approvalof  Mr.  Hoar's  nom- 


iQtloD.  l^ls  plain  Intimation  to  the  President  that  n< 
lut  the  extremest  party  appointments  would  be  palataoie 
a  that  branch  of  the  American  legislature,  which  Is  oil 
>ut  omnipotent.  Is  nearly  as  disastrous  a  symptom  of  one 
lort  as  tbe  New  York  stories  are  of  another.  — Aiturilav 


LAWYERS  IN   COTJITCIL. 
Tba  rollowlng  srs  wms  of  the  remarks  made  at  the  recent 
meeting  of  the  Barof  New  York  city  fbi  thepnrpoee  of  forming 
an  AbiocMUod.  hsTlng  for  Its  objec 
iloDoftheprofttsrloa: 


Ma.  Chit 


111  really  add  tii  wbst  lu>  tieen''itrudy  uld.    But  I  am 
10  eipre'*  mj  concurrence  in  Iho  spirit  of    ' 

■ibject  for  which  we  bMia  been  called  toff 


iTthIng  which 
Jntla — 

ImporUnci 


tlan  ai  we  propofB  to  form.  It  Is  not  to  be  concealed  ihit  there 
Is  s  deep  nnderearreqt  of  feeling  smonB  the  iawyera  who  hive 
signed  t^li  call,  and  wbo  mifee  Dp  thU  etKIlScant  meellng.  npnn 
cortalD  anhjocls,    Tbeie  la  an  andcrtoae  In  what  bar  been  raid 


jl  U  WDDid 

~    aala    , 

n  the  practice  of  l»i 


tre  may  be  dia 


I>i  to  be  formed,  by  uyln^  tlist  »<  Bhsll  afin  to  make  oaraelvea 

Beries  of  cbSDces  were  brODirbt  In.  or  at  leavt  begnn.  brlbecon- 
FtltDtlon  of  lau,  of  which  my  Mead.  H r.  Mlcoll,  rpeska  fMllhc- 
ly.  becan.o  he  wsa  one  oflw  ftthere. 

Mr,  Henry  Mcoll—Spare  me  that.     [Laagfater.; 

Ur,  Kmoti— Thai  coDstltDtlon  gave  dp  tke  elective  JDdlelary, 

quite  a>  perloDt.    It  broke  down  Iho  bar.  and  dertro^ed  In 

w(f>  IhoD  the  profcBelon  of  the  law.  We  bave  become  alinply  a 
mnltltDde  of  Individual*,  engaged  In  the  same  biiellle*a.  Xnd 
the  obJectB  and  the  method"  uF  chcte  BDEand  in  that  bDelneaa 
are  Terr  mDch  dictated  by  thoae  who  eniplny  them.  Itlanot 
altogether  Jd«i  tn  hold  lawTers  reapooFlble  for  tbe  evila  In  the 
adDilnlitrsllonDriawor  which  the  pabllc  complain.  They  are 
and  do  simply  what  tbelr  (mpioycrs  daslrs,  and  they  will  rise 
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udirUl  bajift  wbal  tboM  wko  rMllj  luka  Uum  wbb  Onn  u 
ba.  (Ap^uH]  How  (tr«»t  ■  powet  thl»  power  to  m4k»  lb« 
JbiIm  or  »  coDDtiT  b,  wksthar  In  rMpoaalMe  or  Irmpoadble 
CmOt,  DO  Muo  wko  hH  Ifeosftht  at  til  opoD  the  blMorr  of  Uis 
put,  or  (be  coodltlaDi  of  tbe  prcHOt,  If  Isnorut.  In  mt 
ooaBlrr  tken  ere  three  irreet  qaaMUna  knialiw  ep  wlU  leantal 
importuce.  One  l>  tb<  KOTemmeBt  of  Duiptotlltle*.  An- 
otlHtlBtligqDerilDn  of  popular  odDUtloD.  With  Quee  we  h*Te 
oalT  Uie  eoncara  ot  all  clltniu.  UM  the  third  1)  the  Jodlclal 
edmlnlelretlDiiorthe  eooDtrT.  That  !■  ■  rabject  In  laapact  to 
which  w*  abell  be  expected  and  leqmlred.  from  oar  mining  and 
oar  panalto.  to  thlukaod  to  act  Bow,  aa  well  m  (h  what,  we 
■n  to  aat,  are  metten  to  coib*  op  bareafter.  1  tUnk  we  are  not 
nadv  to  dlMsoaa  thent  ik>w.  Tkera  la  one  mron.  to  which  1 
will  rator,  why  thlt  prMcnt  dse  la  Tery  opportone  and  pmer 
Ibrlbeonanlntlanorthebat.  The  paople^Te  racantly  adopt- 
■damodlki^tloDOT  amandment  o(  (be  Jadldal  (n>eB  or  the 


<r  the  wledon  ot  tl 


I  paRlal  ^DfS  It  la  U»  late  li 


arTalnir-notnweliaitolha  MlecUou  of  Doen  tor  the  imponani 

-^.T7.~  t^  oiled,  bet  In  roepect  to  the  orpnlsatlon  ana  work 

■niam  itaalC    Cpon  Ibsae  quettlona,  we  not  onl] 

B  rigbl,  bat  wa  iban  be  expected  to  be  heard. 

(ak,To. '  •-  ■-•  " 


log  of  tbe  ■r>lam  it 


a  prafof  Blno 
ment  or  the  qneat 
Bpon  a*,  a>d  oron  the  State.  I  do  not  mean  that  we  are  pre- 
pared tbia  eienlag  to  enter  Dpon  aoT  dlKnwIon  or  aajr  propoaed 
nlDnnaorreeonilrBCtlan.  ItwUI  be  tima  brthat,  wlhraa  wo 
perannallT  are  concerned,  when  as  oritanUatloB  haa  been  com- 
pleted and  DOT  aaaodallon  bu  aaaamed  Ita  penaanent  foim. 
When  we  bare  an  organliad  aactety  repreieatfng  the  — ' — '— 
of  the  law,  afoidliut  adTantaeoa  " * 

Shlch  will  make  It  dealrabla,  V  n 


...___.  tdealrabla.S 

Uwyerlnthle  cUt  to  beloiw  lo  It.  we  (hall  poaM 
which  1  tnat  will  be  (bit,  and  not  a  tithe  or  whfeb  ca 
..     ..     1 — - --parale  IndlTldnala.    Itwlllm 


?*hSi'p< 


It  that  the  eentlencB  who  bare  condoeted  Ihla  amtt- 
ment  >o  ancceaaftilQ  to  Uf  pretent  point,  will  apeedllj  dorelop 
Ita  completion  In  onlllDe,  ir  not  in  detail*.  That  will  enable  ea 
to  do  our  dniy  and  contiibnte  onr  aid  to  the  aelUement  ofKreat 

ofa  pr^aaioD  which  we  all  dellgbl  to  forward'  and  to  adrance. 
[Applanie.] 

B»M1»M  or  BiaUkL  1.  TtLDEF,  M«. 

Ht  friend,  Mr.  NIcoll,  baa  Jaet  come  acruaa  lo  me  to  Inalnt 
that  I  aboQld  aay  romeihlng  here  to-nicbt.  I  preaema  bla  ob- 
Hect  Is  that  I  a hoald  aay  aomotblng  In  delbnte  or  that  Judicial 
article  of  the  conatlloilon  of  IMO.  He  probably  thinka  that  I 
hiTs,  with  bin.  a  common  Intereal  and  a  common  dnij  in  tbat 
rcapect ;  bnt.  ale,  I  dlaclalm  erery  Intereat  and  every  dtily  In 
that  connection.  I  remember,  with  the  ntnmat  aatlaractlon, 
tbat,  aectlon  by  aretlon.  In  eTen  part  and  In  the  aggregate,  I 
recorded  myeeir  agalnat  tbo  whole  tblng.    [Applanie.y 

Mr.  Nleon--Do  me  Ihe  aame  jnatlce. 

Mr.  TLIden— I  don't  rememlMr  what  my  friend  did;  Ipreanme 
be  did  wbatwaa  right  Heaakr  mc  to  do  hlmthc  aamejoi'lkc. 
which  1  moat  ebearnll'r  do.  Sir.  1  came  here  to-nlgbt.  timply 
becanea  when  thla  call  waa  tendered  to  me  I  signed  It,  and 
thonghttta  dot*,  bambla  aa  I  am,  to  leatllyby  my  pi 
here  my  aympalhy  and  my  sppTOTal  or  the  gsneral  obji 
whkh  wel»a*e  aaaembled.    Tdo  not  qnlle  concur,  ho> 


It  qnlli  ,_ 

.  .  ilr,l«hould 

He  not  anwtlllng  tbat  tbe  bar,  ehoold  combine  lo  reilore  any 
power  or  Influence  which  It  ud  loat.  except  each  power  and 
uiBaence  at  II  may  bate  deaenedly  lost  At  a  clast,  aa  a  por 
tkworacommnnfty.ldonot  dealre  to  vee  the  bar  combined. 
except  lor  two  obtecta.  The  ope  la  to  elerate  Itaeir— to  olavale 
lUown  auadarda;  the  othCT  d^i^cI  U  ForthecommoD  and  pab- 
Uc  good.    [Applanse.]    For  lleelf,  nothing :  for  that  noble  and 

Sneioat  and  eleTBted  profeealon  of  which  It  !a  the  reprcBonla- 
'e,  eTeiythlng.     (Oreat  applanie.]    Sir,  it  cannot  be  donbled 

bean.  In  the  last  quarter  oft  century,  i  aerloua  decline  In  the 
chancier.  In  tbe  training.  In  (he  education,  and  in  tbe  morality 
or  our  bar;  and  the  tnt  work  Ibr  thla  ataociatlrm  to  do  i>  In 
elevate  tbe  proreealon  (o  a  higher  and  a  better  aiandard.  [Ap- 
planac.]  It  the  bar  la  to  become  merely  a  method  or  making 
money— making  It  In  tbe  moat  convenient  way  poealble,  but 
making  It  al  airbaaatde— then  the  bar  It  degraded.  [Appltuae.] 
IT  tbe  Etr  it  to  be  merely  an  InaUtutlon  (bat  aeeka  to  win  camx-K 
and  tu  win  them  by  back-door  acceaa  lo  the  Jndlclary.  then  It  In 
not  only  degraded,  but  it  It  oompt,    [Great  tpplanee.  i    Sir.  I 

bla  worda  of  peace  tonidad  a  Utile  too  atrongly  In  my  earn. 
Tbe  bar.  If  It  t*  to  contlnne  to  eilat-lf  It  woalif  revton  Itaelf 
to  Ihe  dignity  and  honor  which  It  once  poateftcd— muat  be 
bold  In  defeoce.aod.  If  It  need  be,  bold  tn  tsgreaslon.  lOreat 
applanae,]  irUwUldoKa  dnly  to  Iteelf-inlwlll  dolta  dniv 
to  the  proreralon  which  It  rollowa,  and  to  which  It  It  devoted, 
(be  btrcan  do  everything  elae.  ttcan  have  reronued  contiltu- 
tlnhfl-  It  can  hav^  ■  r^lhrmed  Jndlclary;  it  ctn  have  tbe  admin- 


are  right  In  taking  tte  t: 

, /onrtelvet Into  tbody.a 

wlthoDt  pnconcep(ion,^rllb  dellbe 


■tep  ID-Dlght  which  la,  to  oisanlM  yonrtel 
h.n— wlthont  patKlon,  wlthoDI  pnconcep(ion,  will 
'l(b  fxed paipuM.  wt(b ee^leddwlg^^-^beUai 


HUn,   TVIW   HAiU  |rB,^rv-v,    -  ,»■ -^«.^— —--«-       .   ..,^„-.  ,^U  HV 

may  go  Ibrwaid,  alw  by  ttep,  (bnagh  (ba  daya  and  yaw  that 
an  li'the  Ibtore,  andbecome  a  bleaalng  (o  (bit  great  commnnllr 
of  which  yon  are  a  part.  [ApplaBee.}  Sir,  tbe  city  orKew  lorfc 
la  Ihe  commortlal  and  monelary  capital  oT  thla  continent  If  It 
— . — '-"-'■ -TolBvaled  character  Cm- He 


her.  and  a  repatatlon  thronghoal  the  whole  conntiy  Ibr  pnrlty 
In  (he  admlnlatralloa  ot  Jnallce.  [Applatiae,!  t  had  lateV  Oc- 
eanian to  eipreat  the  opinion  la  pnvale  which  I  now  npeat 
here  to-night,  that  It  la  Impoetible  For  Mew  York  (o  nmain  tbe 
center  of  commerce  and  capllal  for  thlt  continent  nulear  It  kaa 
an  Independent  bar  and  an  boneel  jBdlclBiy.  [Great  appltnae.] 
*  *  not  mean  by  (bU  obaervadon  (o  allude  lo  any  partleslar  In- 
laalt ;  atlll  feea  do  I  mean  (o  catt  any  reflection  npon  Iba 
general  cbaracter  of  tbe  Jndiclary  or  thla  8Ute.  But  1  felt  Id 
IMt.  when  we  embarked  In  (bat  great  revolutionary  change  In 
the  judldUl  eyat  em,  which  waa  made  by  the  conatllntlon  or  tbat 

Sear,  tbit  It  waa  extremely  llkelytbat  tbe  ayatem  Itaclr  woild 
evelop  evlle  under  wblch  human  toclety  eoDld  not  well  gel 
alang.  I  bad  crreat  donbt  laat  year  abont  what  ought  lo  be  dono 
In  regard  lo  Ihe  ludlelal  amendment  that  waa  iidopted.  Con- 
BlderTnE  II  a  decided  and  vaiuaWe  improvement  aa  to  tba  con- 
tllludnn  or  (he  Court  or  Appeala.  I  yet  ceOected  (bat  it  not 
only  Icit  mott  or  the  practical  cvllt  and  abntaa  ot  (ba  Jndldai 
eyaum  aB(ouehed,  bat,  peibapt,  to  tome  extent  conflmted  tbtn 
In  exitlenct,  and  (hit  there  waa  great  danger  ■-  -  -  - 
of  It,  that  the  pnbllc  aenlbnent,  etpeclally  o 


,, ich  an  extent  that  are  aboaU  bo 

compelledtollve  uodertbltjudlclil  ayatenai    " 
acentoij.wbleb,  for  you,  !■-  "*-' "■ ' 


cfiisMcA  iMllaiKoeaulanaSyWtruwrM.    fbtHmtl 


DC.  win  probably 
uvea,  air,  I  bUtei  Oat 
■f  iBliif  In  Ue  gnat  dr- 

, liMmt  OiatUtmea 

.aiBuBdir  and  a  iellv  paMc  mttlraml.  in  vhidk  rptcubMrn 

and  omltUng,  and  foMbig  and  eompllcit  iriff  Ioh  Oelr  pomtr, 
andbneUehJrtt  nmnuwnJ  trtB  viKJIetOt  iU  ligU  lo  Ot  caitft- 
datei  ifmamand.  Ifl  did  not  believe  Ihla,  I  abould  think  thala 

h!?e^^y^rrom  my  ^"ettoi»^"81r  ?  boue  tba*  ^e  tociyty 
which  yon  oivanlae  to-ntebl  will  be  an  Inelltntlon  that  ahall  do 

much  valDable  aervlCB  towaid  battening  thla  con 
/or  ai  M«  bar  It  amarntd.    [Benewed  applauee.] 


in  or  luBtk 
ie  jDdlclari 


UheSrni 


^.-3  OnrrtmiT :  I  deaire  to  addreu  a  Ibw 

rorda  to  Ihla  meeting  in  explanation  of  the  motiTn  and  objecta 
which  have  InSuencefl  ibote  of  ntwho  aeton  fool  the  movenient 
for  thla  organlialiOD,  which  It  It  ptopoted  Ihla  night  to  eatab- 

II' win  not  be  denied  that  there  la  a  common  belief,  not  only 

l»r  of  thlt  cUy  (ilia  to  cierclae  Ibtt  Influence  whlcb'lt  juMly 
due  to  U.  Thla  It  a  melancholy  Ikct  We  look  flir  tbe  canaea 
of  thlt  decline ;  where  are  they  to  b«  found  T  Some  or  na  who, 
peihaiiB,  are  or  a  deapondent  nature,  may  be  Inclined  lo  attri- 
bnie  Iblt  decline  oF  the  prolusion  to  a  general  demonllzailan 
which  It  permetling,  at  Ihey  fancy.  Ihe  very  vilalt  of  wjclcl*. 
Bnt  I  do  DOl  belong  to  thai  clats.  I  believe  thai  tbe  canaea  of 
UilB  decline  are  nearer  to  Iho  aardKB.  In  my  opinion  they  ara 
to  bo  found  among  onraelv^t.  I  hellsve  thai  If  Ihe  bar  eliOBld 
bo  animated  by  proper  eectlmeiit  It  would  food  regain  that  In- 
fluence which.  It  la  palnfol  to  achnovledEe.  bae  been  lott  (Ap- 
pltBta.l  Thlt  decllno.  gcnllemen.  haa  been  loaldlnai;  II  hta 
been  ateadlly  going  on  7or  more  than  iwenly  reara ;  11  haa  at 
lail  become  ao  marked  thai  we  cannot  become  IndUfcrcni  to  It 
Tbe  beat  evidence  (bat  (he  time  haa  arrived  when  an  effort 
ehoold  be  made  to  arreat  tbe  dlteare,  la  (ho  fhcl  ihat  there  !• 
Buch  an  aeaembly  at  thlt  hero  lo-nlght    [ApplaDre  J 

The  Boat  prominent  of  Ihe  canaes  of  tblt  decline  la  to  ba 
(band  In  the  revolntlonaiy  cbangca  made  In  ourcondlllon  by 
the  CoOBtl lotion  of  IMS.  That  Conetltnlion,  under  which  we 
death-blow  to  the  IrRa'proFetalan.  Die- 
I  hutllowfromlbe  organic  changeamada 
'-  ■ —  "■ flwl  leallied. 


VB,  JBVB  all 

We  went  along  aniimllllng  lo  the  Inevitable  tcnden<7~or  thlnga 
wlthont,  perhapa,  appreciating  how  rapidly  wo  were  dnRlng 
down  Ihe  currenl,  Kit.  gentlemen,  when  (he  gatat  of  the  bar 
'"  '^Town  entirely  open ;  when  (bote  honorable  dlallncllopa 
irmerly  eilaied  In  (he  profeealon  were  BboHthed :  when 
0  of  conntelor  ceaaad  to  be  heard  In  (he  land,  and  when 

lan  — from  C  

■d  among.! 

JH,! 


■hich 


a  — waa  pn('  upon  (be  tame  fooUnB.  1(  he- 

>oI(  (hat  wllbonl  tome  link  wblch  abould 
more  worthy  of  Ihe  profeaalon  together,  II 
muii  accept  Ita  deaiEny  and  heeveotBally  detlroyed.  fAppitBao.] 

The  dimtnlabcd  iDflnence  of  the  bar.  It  It  trae.  may  be  dne 
alao  In  aome  meaanre  to  Ihe  radical  chtDKe  which  bat  leen 
made  In  our  Judicial  ayatem ;  but  It  la  Bnnecetaary  and  It  may 
be  Improper  to  apeak  of  that  now. 

We  are  here  almply  concerned  with  ODraelTea.  and  not  with 
(ho  Jndlchiiy.  The  more  you  reflect  on  tblt  anbject.  (he  more 
win  yon  have  reaton  to  bcneve  that  tbe  great  evil  eiiaig  In  the 
Rict  that  (hit  bar  hat  been  reduced  lo  a  mere  collecllon  of  Indi- 
vid na  It  wllhou  I  cleat  ornnk  —  tdnll  dreary  level  of  enforced 
eqotllty.  Perbtpt  It  may  aonnd  alraniR  In  a  democrallc  com- 
monltj  to  talk  In  Ihla  way:  but  I  apprehend  Ibit.  oDItldc  of 
polillcal  rlKhta  and  rclatlona.  ditllucllona  mntl  eilit  evcry- 
whore  —  they  are  ceceaaaiy  for  the  very  wellkre  of  lociely. 
[Apnlanae-l 

We  bare  come  (ogether  to-night  to  endeavor  to  correct  thla 


THE  ALBAirr  LAW  JOUENAL. 


•tU,  >Dd  to  fbrm  >n  auoclsUoB  br  which  >  ftvar  inMrahauge  of 
Ideu  and  more  toUmate  nlitloiii  with  auh  other  inaj  be  pro- 
■noted  UDons  the  mamben  or  thli  ber,  and  to  •opplj,  lo  rome 
extent  at  leut,  the  sreat  deftct  In  onr  Bjilam  of  wbteh  I  biT« 
■pokBD.  Itialn  that  iplrlt  that  the  cmtlemn  who  baTaDnder- 
(aken  to  orsaniae  thle  aMoclaltDn  are  hers,  and  thei  rclj  npoD 
roar  acttro  co-opsratloD  and  aetlitance  in  the  bDrinSH.     [Ap- 


importaDl  featarca  of 
r  and  the  friac  repulla 
Inok  at  our  tclej>rapb 


Need  I  WT  to  job  that  one  of 
tbli  remarkable  age  li  the  powt 

effoeted  by  aaroclallon.  Yon  hL , — „  -,- 
•ero•»  the  ocean  and  al  onr  (rreat  rallroada  which  Fpao  Iho  conti- 
nent, lo  aea  what  may  be  accompHehed  bj  combination.  Yon 
win  Ind  that  tbe  ^rcat  tav  nhlch  originated  the  ontanlaatlonii 
which  have  effectod  ^nch  astoandlng  recnlta  la  the  principle  of 
aaaoclatlon. 

AU  elasH*,  all  profeeglonf,  mtg  that  of  the  Uwjer.  haTe  their 
afMdatloni.  The  hnmbleel  artlun  In  Ibe  land  hllp  back  npon 
bla  tradea-nnlen,  and  loo  often  l»  enabled  fbr  tbe  time  to  bid 
aelanca  to  oapltaL  Whr4i  It  that  we,  tbe  moit  Important  data 
._  ... !:._ „'_.. r ^  „on,  ofli- 


whT  li  II  til 


la  local 


ahinlngaL , 

oantlnuer   Can  we  not  In  lOins  way  Intare  among  o 
a  better  IdH  of  their  hl^  and  lofty  calllDf-r    Can  w 


.^  —  a  fitting  tenve  of  Ita  givro  aiid  eleTaClng  reeponelbllltk.. 
and  of  the  poaltton  which  II  onghtlooccnpjlnthlicommanltrt 
I  need  not  dwell  upon  tbe  Importance  and  dignity  of  the  lent 


eeponilbls 


I  know  that  there  roayba  mnch  difference 


a  iplrlt  of  hoatllt^— that  Iti 


ltlT~thi 


will  perhaps  Ibink  It  If  fonncd  li 


b^t  Ib 


anj  inch  intent.    Thli  i 


clatloa  la  In  an  embryonic  state.  We  are  weak.  We  isMClsl 
Ibr  motnaJ  protection  and  asristance ;  we  are  pot  la  a  poFlllo 
to  annme  ohnalTe  Dperallone.    Wtiat  we  want  Is  lo  create 


nnme  oBknalTe  Dperallone.    Wh 

Klrltof  proftaelonal  broUierhood,  lo 
e  profeiiion  a  renrd  tbrthe  piornelon. 
we  shall  hare  done  that  we  ahafi  haye  accom 


.JO  membei 

pplanse.]    When 

'coUZdM^ 
-sent,  au  that  Is  ' 

membere  by  tbanHnds.  do  yon  thInV  we  shall  need  to  concem 
onraelTM  abont  the  loflnence  wblch  Ibis  aisocUtlon  most  Iner- 
ttably  acquire  t  Fancy  all  tbe  InteUect  and  respectability  of  tbe 
bar  cBTolled.  nnlted  and  actuated  by  a  conman  pnrpose.  Who 
can  limit  Ita  Inllneace  —who  will  dare  to  say  wbal  It  may  not 
accompllshr  Letme  tell  yon  thatthls  profession,  when  thns 
nnlted.  ttans  animated,  will  be  able  at  least  to  protect  Itself 
from  anreaslon.  come  ftom  what  quarter  It  may.  [Applanse.] 
Tbe  time  will  assuredly  arrlTs  whan  this  will  be  so ;  bnt  we  are 
not  hers  to-night  to  speak  of  what  maybsrealler  be  dons;  we 
an  simply  making  a  bsglnnbiic.  If  we  can  hnt  Induce  our 
brethi«n  to  enter  tnla  ornnlntlon  and  to  co-operate  lealously 
In  bnUdIng  It  np  the  Mtura  will  Uks  care  of  Itself. 

Oentlemen.  It  Is  slngnlar  that  Ibsre  nerer  should  hare  been 
any  association  of  this  bar  within  the  memory  of  lis  Hiring 
members.  Ktcu  In  tbe  day*  when  Kent  and  Spenesr  and  tbe 
olbsr  illuatrlaoe  men  wbo  adorned  oar  bench  were  llring :  when 
the  gnat  nanlas  of  Wekn  and  Emmel.  and  Ogden  and  Sloeson, 
and  the  many  others  wblch  wilt  readily  occnr  to  you,  thane  ■■ 
tbe  brilliant  llchta  of  thia  bar.  there  waa  no  organlied  associa- 
tion of  lU  members;  bnt  we  know  thai  In  those  days  the  bar  In 
this  state  etoDdas  high  as  the  harof  any  otbcr  stale  or  coontir. 
Andwbyr  Because  QielndlTldnal  luelre  of  lie  leaders  cave  It 
a  power  which  waa  irresistible.  Perhaps,  If  an  Instltntlon  like 
this  which  wo  now  propose  lo  form  bad  cilsled  st  an  earlier 
day.ltmtrtit  bays  done  much  In  arresting  tbe  decline  wblch  we 
an  ase  and  which  we  ha>e  so  tnnch  caass  to  deplore. 

It  Is  a  cnrloBi  feet,  and  It  may  not  be  known  to  yon  sll,  Ibat 
mora  than  a  centuirand  a  quarter  aKothert  was  a  bar  associa- 
tion Misting  in  full  rigor  Tn  this  clly  of  New  Tnrk.  We  hsTS 
no  trace  of  the  nstaio  of  that  organlntlon.  History  has  not 
basled  Itself  wllb  what  was  perhaps  then  cinsldered  a  little 

know  what 

In  Uie  rear  ITS),  when  Uentenant-OoTenior  Colden  was 
admlnlstertng  the  aSblrs  of  this  colony,  being  ■mblilons  of 
extending  the  prerogatlns  of  the  crown,  be  honied  tbsl  nndsr 
ths  Inslmcttont  he  had  leeslved  horn  tbe  homo  goTsmmenl,  ■ 
right  was  given  him,  with  his  conncll.  to  review  upon  appeal 
the  Undlngt  of  a  July  Dpon  qoestlDns  of  hct.  Beforo  ibat  time 
tbe  same  mte  prerallsd  here  which  obtained  In  the  parent 
conntry,  that  Is,  that  l  writ  of  error  wss  tbe  only  way  of 
rerlewing  a  common  law  Judginent.  and  that  upon  that  writ  no 
qnasHone  bat  Ibose  of  law  conld  be  bronght  op.  But  the  gor- 
smnr.  ambitions  of  exercising  tbie  conlrol,  determined  to  Issne 

of  reviewing  tbe  decision  of  a  Jory.  The  writ  wu  sealedby 
Mm;  hnt,  gentlemen,  to  the  credit  of  the  legal  proresslou  nftbat 
day,  not  one  solitary  lawyer  conld  be  found  who  wonld  argue 
that  appeal  I  [Applanse.T  The  colonial  governor,  ss  yon  may 
suppose,  denounced  the  new  York  bar,  and  In  a  letter  to  the 
home  government  ha  speaks  of  this  bar  association,  which,  '- 

be  saia,  had  beer  •— -'     

dangeiooa  coatml 


utbeNowTorkbaiof  akandTedand  twMtj-a*a  yean  aau! 
SBllemen,  have  w«loatalltb*e|Mr1lnrDnrbrefelhenl    now 


I  with  me  three  years  fanhar.  la  tbe  year  1^ 
ivu  HI  auuw,  the  British  gOYcnnenl  comneaced  Its  conrse  01 
lyianny  ofsr  this  conntiyliy  Ita  flnt  alamp  aet.  Too  know,  as 
I  matter  of  history.  Ibat  the  pasaage  of  that  act  waa  recalTMl 
-'"-  -  -— m  of  Indignation  In  every  «m  at  theae  thirteen  eolo. 


iba't'Ew 
IHgala; 


York!    When  tbe  vesael,  wblch  bnnghl  Iba  alamprd  p-, 
here,  arrived,  sucb  waa  the  eicitmenl  of  (he  peopla  that  hi 

oSlceri  were  obliged  to  anchor  bar  nidet  tl-  ~ '  -  "--— ' 

when  the  packages  of  stamped  paper  were —  .,- 

sel,  tbe  demonstiatjons  of  hostility  were  so  graal  that  tlw  gov- 
emor  was  forced  to  content  tbat  be  wontd  not  pot  the  law  In 
operation,  and  he  deemed  It  prudent  to  snrrender  the  stampod 
paper  lo  Ihe  mayor  and  coiporatlon  of  this  dly.  Now,  gentle- 
men, wbo  was  It  who  organlied  and  marshaled  this  nslstanoct 


emor  had  denonncod  It ._  ._ . 

vastly  larger  Ibeatsr  of  action,  II  prpved  Itself  to  be  equal  li 
the  emergency.  Yon  Imow.aa  matter  ofhlstorr,  thai  the  crawl, 
was  foiled  in  ibis  its  ant^aKemi>t,ud  relnciantly  repealed  Iho 

shotSd  I       -' 


Id  be  at  01 


stamp  law,  bat  tb 

of  the  homo  government 

to  diminish  (be  luflnenceoi  me  tawrera  m  ine  aoainoi  una 

colony.    Wbat  combrt  should  this  be  to  an  of  ua  In  looking 

back  upon  wliat  our  tbrefelbera  did ;   and  when  any  of  my 

mends— aa  too  many  of  Ibom  do— sbrng  theli  shonldera  In  Ihe 

bitterness  of  despair,  and  say  that  nothing  ci~  '■-  ■" —  "— ■ 


IT  backs  and  die,  I 


imombei  wbat  the 


bar  of  these  esrly  days  achieved.  Wlist  they  did,  we,  too,  may 
do.  And  when  this  orgsnliatlon.  which  we  ara  now  seeking  to 
farm,  shall  grow  In  strength,  —  when  It  shaU  become  a  body  aU 
compact,  when  Its  muscles,  and  sinews,  and  nerves  shall  hare 
altained  their  toll  vigor,  —  it  will  be  able  to  do  great  things  fDr 
tbo  proltsslon  and  (hr  the  communltv. 

Now,  gentlemen,  I  have  pethape  detained  yon  too  long  with 
tbeso  general  remarka.  Ton  irlll  be  more  Interested  to  hesr 
sometbing  from  me  of  what  we,  who  have  cheerfully  undertaken 
the  builnese  of  bringing  yon  together,  have  considered  Ihe 
oUect*  to  be  atlalnsdliv  this  organization. 

we  destie  to  make  this  organliatlon  snch  that  every  lavryer  In 
this  cltyof  respeclabillty,  who  desires  to  do  so,  nay  loin  Its 
lanki.  we  pmpose  to  open  rooms  In  some  convenient  locality, 
and  lo  snpply  them  with  as  good  a  library  as  our  fBnds  wul 
allow,  so  Ibat  there  Ibe  elder  ud  younger  membera  of  the  pro- 
fession may  meet  during  the  evenings,  and  at  other  limes,  to 
lake  connsel  togelherand  talk  oyer  the  wants  of  the  profestlDD, 
and  wkera.  if  they  have  occasion  to  stody  their  canses,  they 
shall  find  a  convenient  working  llbniy.  Beyond  that,  we  have 
not  yet  ventured  to  advance  a  step.  Honbllese  many  of  ynn 
hare  havs  your  views  on  the  subject.  Yon  will  bs  able  lo  aid 
Ds  greally  by  tbe  expression  of  your  Ideas  as  to  tbe  manner  In 
which  the  Institotlon  should  be  establlibed  and  carried  on. 
—  '- ■  '  confess  Ibat  I  think  the  ERlt  object  Ibat 

organixatloa.  1  am  fOr  organl- 
.  once  actJeved.  we  may  safely 

, jmpllsh  wUl  he  lUined  In  Ue 

distant  Aitnra.    lOreat  applause.] 


I  snppose.Mr.  Chairman,  that  evetj  one  of  the  gentlemen  hers 
lo-nlvfat  Is  as  mnch  a  mover  In  thla  eObit  to  combine  the  Bar  for 
usetDl  pnrposes  of  literesi  as  any  other.  Bo  Ear  as  I  hare  made 
the  tubjecl  a  matter  of  conversation  with  my  brethren  of  the 
lUr  wirh  Binm  nr  tasa  of  point  In  the  convsraatlon,  during  the 
ars,  1  have  fonnd  no  dUeraaca  of  feeling 
and  I  bcUeva  aU  that  baa  been  needed  has 


For  myself,  however,  I  confess  Ibat  I 
overrides  every  other  Is  to  git  our  org 
ration ;  convinced,  that  with  Ibat  oni 


last  seven  or  eight  years, 


ligned  the  caU  lOr  this  maatlng,  I 
noneet,  ■  Hoeeiv,  a  bl  "  -^_^±*-  .^  -  j-.-  *_ 
lent  and  an  absolnteli 

York.    [Applause.)    J 


I  brave,  a  considerate,  a  determined,  a  perala- 
tely  feariess  organlaatlon  of  the  Bar  of  Mew 
)    1  think  theie  la  nowbere  In  this  matter  la 

suspected  aslnlster,  a  aeUsh,  a  personal  ob- 

(ect,  either  In  respect  to  protection,  de Cense,  elevation  or  attack; 
L  Is  all  pnbllc,  all  general,  all  noble  and  nseml.  Bow.  theru 
have  been  fait,  I  tblnk,  to  be  sevsial  consldcra Lions  which 
shonld  Induce  the  Bar,  aa  scholars,  as  gentlemen  In  a  common 
pnrtnlt  of  life,  to  combine  their  influence  and  Ibe  contribnllons 
of  Ibsir  r^sourcBB  in  a  way  wblch  wlU  alTord  BS  opportunities 
Ibr  the  research  and  study  which  out  profession  liqulres,  and 
fbr  the  consnttatlan  and  communion  wllii  each  other  ao  Impor- 


s  of  aasoclatloo  In  the 
in  grounds,  during  the 

.  — — inra  or  opportnnlty  for 

itercosrsa,  was  not  only  a  reproach  to  us,  hut  as  Inlnry  to 
as.  without  any  special  moral  occaalon,  or  any  parttentar  In- 
centive of  public  dnty  In  the  pnbllc  need,  I  ibtnk  that  In  Ibe 
minds  of  many  there  has  been  a  purpose,  whenarer  oppnrlnnlly 
shonld  serve  Drattentlon  conld  be  commanded,  to  Indnco  a  com- 
blnsllOD  of  the  profession  with  tuch  an  obJecL  I  hope,  sir, 
thai  Ibis  committee  will  consider  these  objects  ss  a  part  of  the 
organization  proposed,  and  which  must  have  snfflcleni  of  a  sub- 
stantial and  acceptable  interest  to  Ita  members  to  keep  as 
closely  and  peimanenlly  connected.      [Applause.)    With  this 

powerAil  and  deeper,  a  more  responsibls  snd  a  mote  active  sen- 
timent, growing  out  ot  the  condlllon  of  oor  profession  and  of 
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namlt 


Uw  JndlelMT.  and  of  tba  MntliHiiU  of  I 
both.  Cusleu  w<  hava  beon.  cirelna  a 
•>r  iirKlatr  hiTB  been,  of  Uw  erW  — ' 
I  upon  erery  ffenentlon  m  a 


_„^.  lu  proMctlon  and  )(■  dsftuas.  and  that  thsj  ibaU  .. 
11  aver,  not  odIt  aDlmpalnd,  but  unpIUad— not  onlj  nupol- 
lotad,  bal  CTer  brlgblsr  and  fiiirer,  to  CT«r7  ■DceMdlDir' gcnan- 
Mon.    rA.ppl*n«e.l    And  we  mnat  nol  Iom  alghl  of  this  hitt,  thai 

Juft  In  proporlloB  a>  a  todeir  !»  free  snd  equal  In  lu  conttlto. 
tlon  iBKt  ae  than  an  no  inlBclal  and  no  pennanavt  gndaltont 
In  ll.init  as  there  are  no  rulers  and  DO  caplatni.  Jnet  wt  l>  II  U>e 
more  Incnmbent  npon  all  !□  Ute  oni^rank  LhRre  I* — the  cominon 
rank— to  see  ihai  ther  do  nol  tiecome  telaih  and  iMilated  and 
endone  and  inlarlonf,  bat  Ihat  they -call Ivala  sentlmenta  of 
common  pnrpoee  (or  the  connnou  fntereile.  In  InrtUliUoDa 
mmed  In  this  iplrit  mnst  erer  bo  the  onli  ronn  of  nower  thai 

Eompelltora  and  rlrala  the  building 

How.  with  Ihsiennenil  obeerratlonf,  let  na  He  how  mach 
Uw  Bar  can  do  for  lie  own  cndll.  It>  own  power  and  the  eenlce 
of  the  commnnllr.  and  how  mnch  It  can  do  toward  maintalniajt 
the  credit  and  characler  of  the  Jndlrlar;— Ihat  weakeat  portion 
of  oar  political  eratem,  that  portion  that  haa,  or  Fhatild  haye.  no 
patrooaffe  er  Innaence  and  no  political  anthoriij,  which  la  de- 
pendentnpon  lu  Intesrltr.  Us  leamlnK.  Ita  caparllr,  lia  pabllc 
aplrit.  and^whloh  moat  erer  real  upon  the  Bar  aa  the  cblef^inter- 
preten  to  the  people  at  large  of  Ita  (elation  to  the  commnnltT. 
and  a*  the  principal  meant  and  aicencj  by  which  It  dlacharfieB 
tie  Jndlclal  dotlea  In  all  Ita  ohllgatlona  to  that  comDitinliy.  Ibr 
Hie  Judlclsrr  ta  not  a  apontaneoDi  aaenCT  la  the  admlalalration 
of  Jiiatlce.    It ■* "■' ' • 


NOTABIE8  APPOINTED. 


.rllallon-the  Inatlntloc,  if  It  b( 
I  and  ipplanae.l  ^ow,  la  It  Iblr  It 
tahooMeUI  ■■      '  '  '     ■■ 


reSSff 


"piij; 

Lt  bruoKbt  It  thop  Into  con- 
1  the  Judiciary  I    Who  doea 

„., , the  eidtement,  the  credit. 

the  honor,  the  emolamonta— opened  ao  rlchlj  to  projperoaa 
lawjere  here— rerpcet  eTcry  man  who  label  a  place  upon  the 
Bench,  and  toregoet  theao  bri^fht  and  allaring  Inrltatlona  to 
bme  and  weHllh)  And  who  hnl  fecla  atmck,  In  hia  own  eenre 
or  manhood  and  of  diniltr,  when  the  Jndlclarr,  which  la  the 
crown  and  honor  of  bfe  profeaaloa,  la  brooEht  Into  dlarepnte? 
And  who,  when  he  rellecte  that  hIa  oirn  profeaalon  are  the  mov- 
Init  partlee  In  CTerithlnK  Ihat  I*  done  by  a  Jndne.  good  or  It], 
but  hele  that  II  la  lima  for  him  to  collect  the  honorable  and  np- 
rljtht  and  worthy  men  of  hia  profeaalon  together,  that  they  may 
put  Ihelrflngur  upon  the  nnworlhy  who  take  the  lead,  nndor 
whatever  moUvea.  In  Iheea  Injurioae  and  weakening  conraea  or 
proceedlnge*  [Applanae.]  why,  Mr.  Chairman,  yon  and  I  can 
remember  perfectly  well  {and  we  are  not  veir  old  men)  when, 
for  a  lawyer  tncome  oat  ftom  the  chambera  of  a  Jadjfe  with  an 
txparit  writ  that  he  cnald  nol  defend  before  the  pnbllc.  befbre 
the  prol^alon  aod  before  the  Conrt.  woald  haTe  occaaloned  the 
....,>  uniim.ni  toward  him  aa  ir  he  came  out  with  a  stolen 
r  knowledge  of  the  profca- 

nd  then  cnmes  the  aolemn 


pocket-book.    [Orei 


hce  to  nice  before 
the  Jndee  and  ns  t 

8lr  Jonah  Barrlnglon,  In  bl>  RecoIlecUon 
una  a:  that  Ihle  rente  ol  honor  and  rigl  . 
pcnded  upon  the  porronal  knowledge  and  akil)  of  the  lawyere 
engaged  In  any  caaae,  waa  carried  to  »nch  an  eitreme,  that  If  a 
man  demarred  to  a  pleading  at  that  har.  It  waa  conaldered  1 
good  groand  fhr  a  challenge,  aa  belnn  an  Impolatlon  npoi  "-  - 
ability  or  integrity  of  the  pleader,  and  be  aaya  that  many  i 

were  fnoght  upon  that  gronnd.     Bnt.  without  aharlng    

eitraraglDca,  really.  Mr.  Chairman.  1  think  I  haTe  not  eiag- 
gerated  thia  matter  of  the  doty  and  reaponalblllty  of  the  bar  Tn 
ita  deallnga  with  the  bench. 

Ifow.  perhaps,  I  hata  aald  enough,  but  I  will  add  that  the  fit. 
nation  la  an  extremely  aerloua  one.  It  la  very  dlOlCDlt  to  make 
people  believe,  but  atlll  It  Is  Imo.  that  Ifan  Inatllnllon  eontalni 
corrunllon.  and  the  line  la  nol  drawn  cloaely  to  aever  It  at  oncf 

the  pnrpoee  of  the  worthy  membeir,  the  plagne-apot  la  In  the 
body,  and  the  nltolt  U  fid:.  The  direaae  la  not  local.  It  may  hu 
cored ;  hut  while  tho  plagne-apol  bate,  the  whole  body  aultbre. 

The  Inatilnllon  le  anspectcd,  the  J'-i-— i— ■  ^-- ■•■ 

here  la  not  and  cannot^  bo  knowi 

tomaftearallyoflhe 


and  that  It  ahnll  m 


be  permllled  for  men  1o 
irallon  of  Jnstlce.  either 
make  It  plain,  one  way  or 

inly  hy  that  rally.'  that  we 


I,    Broolilyti;    John 

ADdrtnra,  Samoel  J.  Allr'~ 


. .  Joaeph  Am- 
ArmatronK,  Hanoaa 
. -lurgh;    John  F. 


Stephen  C.  Bella,  J(u»b  J.  Bergen.  Cyprian  S.  Bralnerd, 
—    ■-■—  ■>—'"—> ,  Caleb  F.  BQckley,  Cfcorga  N.  BlrdsaiL 

_ ja,  Stephen  J,  Oilahan.  John  Cnrtlo. 

Brooklrn ;  Satnnel  Coekorofl.  WllliBmabuivb :  H.  OrtnlB- 
ton  CoiTle,  New  Utrecht ;  Aaher  P.  Cole.  Brooklyn ;  John 
Carrie,  Hew  Utrecht :  A.  B.  Capwell,  John  E.  Ckrpem,  8. 
B.  Chittenden,  Jr.,  Joan  H.  ColBhan.  Choa.  Domm,  Julltu 
Dkvenport,  Oeorge  R.  Datton,  Thgmaa  T.  De  Witt.  Jolin 
W.  Tijer,  Edward  F.  Davenport,  Albert  Eckerl.  Jamea 
Falrbalrn,  Dajilei  B.  Foley,  AloDu  C.  F»rnliRni,  David  G. 
. —  ■.. .—  Fitt^rald,  Chiirloa  E.  R^wl,  E.  Oalea, 


DO  Other  object  than  i 
It,  to  correct  It.  and  r 
profeaalon  In  11a  two 
[Prolonged  appUnae 


More  the  honor.  Iniegrliyand  Ihme  oflhe 
lanlfeatatlona  of  the  bench  and  of  the  bar. 


iaaaoB.  dreeg,  Alfred  Oreenleat,  Ji „ „., 

I.  Gnok,  Edward  L.  Qreenwood,  Hubbard  Hendrlekaou, 


M  Gondge,  Herman 


>klm :  Melville  Havwain,  Wm.  E.  Borwill,  WllllBm»- 

uu>)(h ;  Budotph  Herr.Ttieodore  AIncsdale,  Patrick  Hnum, 
George  C.  Harward,  Amile  Hill,  John  T.  Heydlnger,  Jr.. 


'nard  Hoghea,  John  F.  HenneMey,  Hiram  E 
Daniel  L.  JoneaTjr.,  George  U  Kllbom,  Horatio  C.  King, 
Chan.  W.  Knowllon,  James  H.  Kidder,  Pardon  W.  Ken- 

Km,  Cbaa.  B.  LoomlB,  E.E.  Lombard,  L.  L.  Loldlnw,  Wm. 
.  Lawrenra,  Peter  J.  Leyeodocker,  John  Z.  Lotl,  John 
Idnsky.  Johtt  A.  Lock  wood.  Jamea  A.  Murtba,  Thomai 
C.  Moore,  James  W.  Monk.  Deniile  McVaman.  Edward  J. 
Maxwell.  Joseph  Mactle,  John  H.  Molt,  Pauf  Miller. 
WIlborB.  Mahen,  Walter  Nichols,  John  K.  Oakley,  John 
Oakey.  John  J.  Perry.  Brooklyn  ;  Matthias  J.  Petiy,  Wil- 
llamsbnrgh;  Wm.  Poole,  George  W.  Pearaall,  Atidrew  J. 
Percy,  James  H.  Pratt,  John  Patterson,  Francis  Q.  Qne- 
vedo,  Francis  C.  Roche,  Jacob  RoBengarden,  Charles  J. 
Ryberg.  Bldney  L.  Rowland.  Broohlyn:  John  U.  Kogers, 
WIlllamsburBb.  Wm.  Bavage,  Cbaa.  H.  Sraltb.  J.  union 
Stearna,Jr.,N.  McGregor  Bteole,  Levi  Solomon, Brooblyn; 
Leavlu  L.  Slockbrldge,  WItllamaburBli ;  Wm.  F.  Beberl, 
EInathan  L.  Sandenion,  Edward  SImpaon.  Jr„  Abia  B. 
Thorn,  Barauel  J.  Thomas,  Brooklyn;  EllpliBlet  A.  Thora- 
ton.  Oreenpoint:  Benjamin  K,  Irue,  Wm.  Taylor.  <Aaa. 
C.  Talbot,  Brooklyn,  Georse  K.  Tyier,  WllilBmsbnrgh ; 
Reuben  H.  Underhlll,  Wm.  M.  Van  Anden,  Benjamin  O. 
Woortn  I  nil,  Sidney  Williams,  R.  Stewart  Wilier,  Wm.  T. 
Woodrutr,  Wm.  L.  Whitney,  P.  William  Walker,  Mat- 
thew B.  Whittlesey,  Charles  Wagner,  J.  N.  Wyckoff,  Jr., 
Abel  C.  WlUmarth,  Heniy  J.  WlUla,  Geo,  P.  Wllley, 
Brooklyn, 

?^etp  ApiioMinintU.—Vfm.  E.  Anstin,  John  Atkin,  B,  D. 
Allen,  Henry  H.  Adams.  A.  J.  Berrlan,  Thoraac  Btirk, 
Betilamln  Banks,  Clioa.  H.  Bortla,  James  B.  Baoh,  Wm. 
niiJr,  Edward  Brookhoot,  Jr.,  Wm.  N.  Benaern,  Brook- 
John  F.  Buckmaater,  Greenpoint ;  John  H,  Bergau, 
inshi  Wra.  H.  Ballantyne,  Benderaon  Benedict, 
uenry  Beam,  Lyman  W.  Bates,  John  J.  Blair.  Bol>ert  Q. 
Blood,  Martin  Hrennan,  Henry  C.  Bosert,  Smith  C.  Balls, 
Eugene  M,  Cammeyer,  Brooklyn;  T^trlok  CallBlwii, 
Greenpoint;  Vlolor  Cheqnvlne,  Patrick  H.  ColgMn.  Jotan 
CH«sldy.  John  E.  Caiet,  Geo.  U.  Crans.  Howard  C.  Con- 
raddy.  Adrian  V,  Corlelyoti,  Jr^^  Frederick  Cobb,  Edward 
W.  Candoe,  J.  A.  Chrlatadoro,  Thomas  M.  Clark.  Jowph 
Cunningham.  Frank  Crooke,  Brooklyn;  Cbas.  W.  Che- 
shire. WllllamsbarEh :  Wm.  Palmer  Dlion,  Brooklyn; 
John  Dowllng,  Wlliramsburgh ;  Thos.  W.  Davis.  Anthony 
R,  Dyett,  Henry  Davison,  Jr.,  Wra,  H.  Detaney,  Bmok- 
■    -  ;EdW{---'  "    "-"■-    "'■'" 1..  "  --     1 


/ia^t 


hout,  Ooorgo  L.  Fox,  Edward  H.  Flavin,  Henry  Ferrla, 
Ad olph  Getting,  Daniel  J.  Glllen,  Samuel  Godwin,  G.F. 
Gollmar,  Joaeph  E.  Gay,  Joseph  C,  Hughes,  hklwnrd  T. 
Howard.  Geo.  W.  Hunt,  Brooklyn ;  Frank  W,  Hannaford, 
Greenpoint;  Geo.  W.  Hall.  Ferdinand  Hagendorf,  Brook- 
lyn ;  Chas.  J.  Hobe.  East  New  York ;  G.  C.  Hlraer,  Brook- 
ivn;  Alexander  H.  Henry,  WIUlamBburgh ;  Francis  J. 
Inmbert,.  James  Johnston,  David  H.  Jamea,  Greenville 


T.  Jenka.^ra  A,  RImball,  Armand  Roerfer.OeoroeKlnga- 
ley,  William  Rent,  Georn  J.  London,  Richard  B.  Leech, 
August TjoebwlnB,JamesP.  I^ncasteT,  WnshlngtODlAck. 


JI,  William  H.  lAngley,  James  M.  McNamara,  James 

D.  McConochle,  Marqula  L.  Mann,  John  B.  Meyenborg, 
Tbomos  J,  'Marvin,  John  Madden,  George  J.  Mnrphy, 
Joseph  Sprague  Meeker.  Isaac  Moiley.  Jr.,  CharleaT.  Mld- 
dlebrook,  John  C.  McGulre,  Wm,  H,  Merrldeld.  Thomaa 
Mnrlln,  AugQstns  Merkel,  James  W,  MC:\voy,  Jamea  H. 
McKlnney.^^snlel  W.  Northrop,  John  H,  Nelmyer,  Da 
Witt  C.  Sortbrap,  C.  J.  O'Donnell,  Daniel  Phelan,  Jr., 
Samuel  W.  Patchen,  Orestes  P.  Quintard,  J.  B.  Reynolds, 
J,  Pryor  Bofke,  Jamea  W.  Rlggs,  Clande  Bloe.  Jaques 
Bandmeyer.  8.  A.  Smith,  Jr.,  Brooklyn;  Cliarlea  Smith, 
East  New  York:  J.  Henry  Storey.  James  B.  Staals,  Na- 
thaniel S,  Slmklna,  Jr.,  Aaron  Stone.  Wllllnm  O,  Bnmner, 
Angus  C.  Tate,  Wllllnm  J.  Tate.  Edward  Fusch,  Joseph 
Treloar,  William  H.  Thompson,  Brooklyn ;  Albert  H.  W. 
Van  Slcler,  New  LoW ;  May  Vel  tor.  David  Van  Wart,  Fred- 
erick B,  Van  Vleek,  E  R.  Wlnsblp,  Octave  Whlttak*r,% 
Brooklyn:  Tunis  B.  Woolse,  Fiatlands;  Charles  W.Werlw 
Anthony  Walters,  Sidney  Ward  John  Wbltford,  Wm.  n. 
Whlllock,  Jamea  Younle,  Charuia  F.  Young,  Brooldyn; 
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0«OTge  Z^enkoter.  'momu  B.  Hoore,  WllUanubniKh — 
ftll  of  TbOM  temu  wlU  begin  Morcb  30, 1S70. 

Oheida  Cottirrv.  —  Ae-iropatiifmend.  —  J.  Freocotk  X.  L. 
CMe,  J.  Lee  Tinker,  Clarke  Dodge,  Jnrae*  Q.  Krench, 
Beory  FamBm,  L.  L.  Lewi*,  H.  IT  BQTilson.  J.  B.  UaUi- 
man,  J.  Mlllon  Batler,  Cliarlea  I>.  Symondi,  Wtlllani 
Knlsht,  H.  a.  UUoy,  Zaochary  HIU,  W.  B.  Ooodwln.  Er- 
eretf  Caw,  Jobn  A.  OoodalL  R.  8.  WlllUms,  QeorgA  B. 
nionuu,  T.  O.  Onnnti,  and  Easene  Bl«an>s. 

KoB  AppoMmeiU*.  —  Ecbabwl  V.  Hclntoah,  William  H. 
Flsber,  JnmeH  Memman,  WUU&m  O.  Shelley.  SUu  L. 
Snyder,  C.  h.  Pheipe,  Ctaarlea  F.  Bleiell.  N,  D.  Brown.  M. 
Dtdos  Barnetl,  Allied  0,  Coie.  Job-  "  ai.".-—  --n,„.i_ 
eimpklni,  William  P.  Qnln.  SIdni 
Cole,  Atuon  B.  Tbomson,  Jobn  H.  ^.m^*.  ..  ..ii. 
aldiou,  Lewis  U.  Bhattook,  and  Aitbnr  Fuller. 

HONBOK  CoaitTV.  —  Sf-impbiliiKntt.  —  Lewis  Allyn,  Hor- 
timer  U.  Oreen,  Saranel  D.  Oomwell,  Jnltan  Hbellon,  Levi 
T.  Wud,  OeoneC.  Uaiuer,  PredertekA.HaMh.Tbeobold 
W.  Tone,  Wllllain  U.  Uolytn,  Alons  L.  Mabbett,  Cbarlea  L. 
Fredenbnixb,  Peter  W.  Handy,  Daalel  W.  Bnrk,  Henir  F. 
BantlonoD,  Alvln  L.  Barton,  Edward  J.  Reed,  HarrfBon 
a.  Falroblld,  J.  D.  Decker.  WlUUm  U.  Barker,  Jobn  B. 
Kingsbury,  and  Joseph  A.  Steell. 

If  at  vtmoMmaitt.  —  Oeorge  H.  Elwood.  P.  H.  CrandnU, 
~      '  H  P.  Aohltles, '"       ~^-  ■  ■      ■"■  — 


Siinoa,  CbftTleeJ. 
William  A.  Don- 


Obarlet  P.  Aohltles,  Wm.  P.Cbau,  Jobi 


■™lia 


f.  Effber,  a«oise 


innlnc,  Daniel  L.  Jobnslon.  De  Lanoey  Crittenden, 

d  T.  Braman,  Haiii7  Beuedlot,  MaxImllllaD  Lr 

ttuJ,  HenN  Vui  VoorUa.  Rtcbud  H.  Warteld, 


Woloott,  Fnnk  U.  Honey,  and  Edward  W.  Oaakln. 

CHBtiAHOO  OouMTi.— a™  AppolntmmtU.  —  Robeit  L. 
BroQ^iain,  Eneaa  Fenton,  0«r>rEB  H.  Wlnson,  Btanton  D. 
Donagbe.  S.  L.  Rbodei,  Banw>n  Clark,  WUllam  A.  Hartlo, 
Daniel  W.  Redmond,.  Cynu  A.  Baoon,  Horace  Packer, 
OoOTge  W.  Ray.  aod  Franoll  B.  DImlnlek. 

Se-appobUmenlt.—Ctiailta't,  Ackley,  Joaepb  E.  Jolland, 
Warren  Newton,  and  James  W.  Clark. 

Qkbkhh  OoTnrrr.— . 


tieoise  B.  Olney.  and  Hllani 

JTeu  .^nwlnMicnlt.  —  Edwin  RDM,  William  W.  Petllt,  and 
Abner  Barney. 

DuTOBBeCODlrrr.— A«-(»ptiln(mentt.—  Wm.  R.  Woodln, 
Henry  D.  Uyen,  John  T.^  ^"H,  ^"^"S  "■"^^j  iP^'*  ^ 


UerrUik.  Jackaoa  W.  Bowdlah,  plilllp  WelU,  Stobnlon  Raddl 
and  George  H.  Hblft. 

w™  ApptXntanttL-  C.  W.  Hignell.  John  H.  OtU.  Oeorgu 
W.  lugrabam  and  Hiram  S.  HavlKuid. 

Vl9iMMfli>xnirTX.~Ii«-appotnlmenlt.  —  Benl.  H.  Frellsb, 
JosepbSmltb,  Benjamin  K  Coon,  Howard  Uhlpp,  Cbarlea 
D.  Kuy n.  John  E.  Van  Ettcn,  Oaraellus  H.  Van  OraBbeck, 
Frlencf  Hoar,  Jr..  James  A.  Poland,  Jaoob  Frelleacb. 
ADtbonji.  Benson,  Cbarlea  Bray,  Qeorge  O.  Keeler,  John 


John  J.  Bohoonmaker.  Jamea  M.  Van  Wnoener.  Henri 
(innuu.  Benuan  Winaoa.  Arthnr  J.  Mellon,  Wiillan. 
e  F.  Bookslaver,  William  Qneensbury,  Isaac 
PMer  M  "'"- — '- 

Ji*-apBin0iHntt. 

ThaddeiiB  Halt,  a , 

Edmund  KlUnge,  Robert  J.  Dickey  and  Jamea  M.  Cooper. 

Notaries  Public  oonOrmed  Haroh  11,  ISTD : 

STEiTBKn  COUKTT.— fis-qvpoOiled.  — John  M.  Finch,  D. 
L.  Benton,  Wm.  B.  Hnbbefl.  Henry  Fancett,  Wm.  W. 
AUen,  ElUwonh  D.  Mills,  Jobn  N.  Hangerlbrd,  OeorgeW. 
Patterson. 

Jfew  Appointmentt.—  HlrBm*Bennett,  Andrew  B.  Cbarlea. 
BairU  C.HlgmaD,  DeWltt  Bender.  Francla  H.  Holmes, 
Wm.  B.  Young,  Tlmotby  M.  Yoonglove,  Robert  L. 
firowdage. 

QmiBBB  COWKTT.  —  C.  A.  Hull,  Asft  A.  Woodruff,  Beat. 
F.  Ballard,  Abner  Hull,  Cbarles  Bpencer,  Jamea  8.  Stew- 
art, David  E.  E.  Mix,  Orlando  Croff,  lawrence  L.  Crosby. 

NUQABA  OODHTT.  — Eraatna  Boweo,  John  EL  Pound, 
Jobn  H.  Buck.  Benjunln  J.  Hunting,  Job  W.  Vatl.  A. 
Ford.  James  P.  Baldwin,  John  H.  Oaodman,  Geo.  A.  Tor- 
rance, Jamea  O.    Port«r,  8.  Park  Baker,  Henry  Lutb, 


Lewis,  John  H.  SchroMik. 


LEOAI,  NEWS. 

A  PittabUTB  jDdge  recentlj  fined  a  Tonng  man  (SO 
for  klsring  a  lady  la  the  street. 

A  TennoBnuc  Jary  has  thought  It  worth  flO  to  oall  a 
man  nnjnstlj  a  Kuklnx  In  that  Slatet 

The  Junior  Law  Claw  of  Washington  Unlvenltj 
nnmbers  among  Its  members  two  females. 

The  law  expenses  or  the  United  States  OoTomment 
dnriiig  the  post  year  amounted  to  93T5,9B0. 

A  Tennessee  conrt  is  listening  to  800  love  letters 
which  are  being  read  in  a  breach  of  promise  oose. 


R.  OolUer,  one  of  the  ablest  lawyers  of  Virginia, 
died  in  Fetersburft  on  the  Sd  inst,  aged  6G  years. 

An  Bnclish  Justice  has  sent  a  man  to  prison  because 
he  persisted  in  calliag  himself  the  Prophet  Jeremiah. 

The  Pennarlrsnia  Legialature  has  been  petitioned 
by  thePhiladelpblabartoiDcrease  the  judldory,  both 
local  and  State. 

Hon,  Qoo.  Arnold,  of  Cleveland,  a  prominent  law- 

Eir  and  a  Justice  of  uie  peaoe  of  that  citj,  fell  dead  ia 
e  street  a  few  days  ago. 

Two  Chicago  "divorce  lawyers"  and  their  client 
have  been  seat  to  Jail  for  sixty  days  for  conspiring  to 
obtain  A  divorce  without  publication. 

An  enterprising  lawyer  has  improved  upon  Mr. 
Brady's  invention,  and  proposes  to  clear  a  murderer 
by  proving  that  his  bther  was  once  insane. 

It  tias  been  Jndicislly  dedded  that  death  oansed 
by  apoplexy,  created  by  Intempemnce,  Is  not  a  bar  to 
the  recovery  of  a  life  policy  of  insurance. 

A  Ban  Frandsoo  Judge  lately  tempered  Jnatioe  with 
mercy  by  flnlna  a  half-Btarred  girl  Iwen^-flve  oenta 
for  Btealmg  a  piUsber  of  milk,  and  then  raising  twen^ 
dollars  for  her  among  tlie  lawyers  and  others  who  were   , 
in  oourt. 

The  death  at  Jacksonville,  Fla.,  of  L  M.  Frader,  a 

e eminent  member  ofthe  Baltimore  bar,  Isannoanoed. 
e  was  Speaker  of  the  Maryland  House  of  Del^catoH 
in  1867,  and  was  a  eteMlfiiat  Union  man  througnout 
the  war. 

The  Qerman  lawyen  of  New  York  dtjr  have  formed 
themselrea  into  a  I«((al  Aid  Society,  the  ottJeot  of 
which  is  to  aid  poor  Germans  lacking  the  necessary 
knowledge  of  the  language  and  laws  of  this  eountiy 


a  diamond  ring  worth  £75  which  he  put 
Minister  to  Turkey. 

MiBi.  E.  Morris,  the  female  occupant  of  the  Judicial 
bench  In  Wyoming.  Is  described  as  married ;  about 
slx^  years  of  age;  more  bt  than  fair,  and  a  believer 
in  Hplritualism,  and  a  dlSerent  oi^pinizatlon  of  our 
social  as  well  as  our  political  ayslem. 

A  London  shopkeeper  lately  lost  a  bill  Ibr  £665 
against  a  woman,  the  judgee  ruling  that  the  plaintiff 
could  not  recover  becausehe  knew  that  the  defendant 
was  a  person  of  immoral  character,  and  that  the  arti- 
cles supplied  to  her  were  to  help  her  pursue  her  im- 
moral calling. 

Judge  Blalcbford,  of  New  York,  baa  denied  the 
motion  to  discharge  the  attachment  in  the  case  of  John 
N.  Cushlng,  and  others,  gainst  property  In  this  coun- 
try  of  John  Laird,  builder  of  the  Alabama,  and  look- 
ing to  the  recovery  of  damages  for  the  deatmctlon  of 
the  ship  Sonora, 

The  people  of  Portsmouth,  Va..  complain  that  even- 
hondedjusticelsnotmetedoutinthatn^on.  RecenUy 
a  servant,  who  designedly  poisoned  a  tamlly  for  wiiom 
she  worked,  was  sentenoed  to  five  years  Imprison- 
ment, whilst  a  man  who  stole  a  horse  received  a  sen- 
tence of  fifteen  years'  imprisonment. 

A  western  Judge  has  decided  that  the  authority  of 
ftuhion-plales  and  Journals  Is  not  to  be  recoenlied  In 
law  as  of  more  weight  than  the  decislou  oi  any  pri- 
vate person.  This  was  In  a  suit  brought  hv  a  modiste 
against  a  yonng  woman  who  bad  dewurea  the  drees 
sent  home  to  he  a  "  perfect  bight,"  and  threw  It  into 
the  fire. 

A  Dogberry  In  Mlstrissippi  has  made  a  funny  decis- 


uuabie   to   pay.    The   embamssed 
squiro  finally  hit  upon  a  plan  to  get  even  with  tbem. 


THE  ALBAITT  LAW  JOURNAL. 


NEW  YORK  STATUTES  AT  I^ARGB. 

Chap.  8. 

AK  Act  proscribing  the  JurisdicUon  at  courts  of  bos- 

Hions,  and  to  provide  for  filling  voauiciei  In   the 

offloes  of  Jnstlcea  of  Moslona. 

PASSED  Jbuqut  2S,  1B70. 
T>ieF«in>U  tfOieSUUt  of  yeto  York,  trpraenlal  In  AnoM 

__  ^   . ^^^  ^  mact  at  JMovit : 

\;  Until  oUMrwtae  piovldeil  b;  law,  oonrta  of 
B  ciimlnal  JarlBdletloa 
which  they  had  on  the  lint  day  of  November,  eighteen 
hundred  and  slitj'-iilne. 

I  2.  When  the  Jnatlcea  of  leHloDi,  or  either  of  them, 
■hnll  fall  to  attend  «t  any  oonrt  of  oyer  and  termlaar  or 
court  of  aesilona,  or  If  a  vacaooy  or  vacsncleB  ahalt  aiUt 
In  laob  office  la  any  oonnty  in  thi*  State,  the  presiding 
Jodge  of  the  uoart  may  designate  by  order,  which  ihall 
be  entered  In  Uie  mlnatea  of  the  oonrt,  any  Joatloe  of  the 
peace  of  the  coanty  In  which  nich  ooort  la  appointed  (o 
be  held,  to  MTV e  aa  Jiutloe  of  seMlona  dnrlng  said  terra. 
It  anoh  order  Is  made  by  reason  of  the  non-atMndanee  of 
any  Joatloe  of  asasIODB,  It  ahall  be  In  fOroe  nntll  snoh  Jna- 
Uce  shall  attend,  bat  only  dnrlag  the  term  at  whioh  It  was 

1 S.  Tbl«  Mt  Ihall  take  effbot  Immediately. 
Chap.  111. 
An  Act  in  relation  to  emplOTcn  and  penons  em- 

ploved,  and  to  amend  nibdivltdoii  edx  of  section 

eight,  of  title  Biz,  Dtupter  one,  part  four  of  the 

Beviaod  Statutes. 
Passkd  Febmarr  IT,  ISTO ;  three-flflha  being  preaant. 

TIte  FvopU  rf  Oie  BtiOe  of  New  Tort,  Ttprttetilt<Hn  BemMe 
and  Aaembli/,  do  enact  at/oUaiBt: 

SmciioK  1.  The  provisions  of  subdivision  six  of  section 
elgbt,  of  ehapter  one,  title  six,  part  fonr  of  the  Revised 
BlatDles,  shall  not  be  oonstroed  In  any  court  of  this  Blale 
to  restrict  or  prohibit  the  orderly  and  peaceable  assera- 
bllng  or  co-operation  of  persons  employed  In  any  profes- 
sion, trade  or  handicraft,  ft>r  the  parpoae  of  secaring  an 
advance  In  the  rate  of  wages  or  compensation,  or  for  the 
maintenance  of  such  rale. 

I  i.  This  set  shall  lake  eObct  Immediately. 
Chaf.  20. 
Ak  Acrr  tfl  amend  on  act  entitled  "An  act  tn  relation 

to  the  surrogate  of  the  oountv  of  Wyoming  and  for 

other  pnrposes,"  passed  AprU  eighteenth,  eighteen 

hundred  and  forty-three,  and  to  declare  wdd  act  a 

general  Aot. 

Passed  Feb.  IB,  1870;  three-tuths  being  present. 

T^e  People  of  Oe  8biU  ef  Neu  Tork.  repraeniedtitBmatt 
and  AaenMu,  do  etutel  atfoUmm 

BsonoH  I.  The  lOnith  section  of  the  act  entitled  "An 
act  In  relation  to  the  sarrogate  of  the  eonnty  of  Wyoming 
and  (Or  other  pnrposeB,"  pBBsed  April  eighteen,  eighteen 
hnndred  and  forty-three,  is  hereby  amended  so  as  te  read 
as  Ibllows.'  *'In  all  cases  of  the  erection  of  a  new  connly 
bcreaftar,  the  surrogate  of  snch  oonnty  may  take  proof 
(if  the  wlllH  and  giant  letters  l«tamentary  and  of  admin- 
istration. In  oases  where  the  deoeased,  at  the  time  of  bis 
death,  resided  within  tbe  territory  embraced  within  aooh 
oonnt}';  and  where,  before  the  erection  of  snch  new  oonnty 
any  will  of  sncb  deoeaaed  person  shall  have  been  proven, 
rir  letters  testamentary  or  of  admin iBtrsUon  shall  have 
been  granted  by  any  surrogate,  but  no  Anal  settlement 
of  tbe  accoants  of  the  exeeators  or  administrators  of  the 
hwt  will  and  testament  or  of  the  estate  of  such  deceased 
person,  has  been  bad,  then  and  In  tbst  case  the  surrogate 
of  such  new  county  shall  have  JurUdlcUon,  exclusive  of 
any  otber  sorrogate,  of  all  questions  tbereafter  arising 
npun  any  such  will  or  aetate,  Inolndlng  all  neecasary  pro- 
oeedlngs  In  the  flnal  settlement  thereof." 

(l  The  snrrogale  of  any  oonnty  In  whIoh  sneh  will 
shall  have  been  admitted  to  probate  or  letten  of  admin- 
UtrsUon  granted,  shall,  on  the  demand  of  any  party 
Intereated,  make  or  cause  to  be  niade,  for  tbe  use  Of  (ueh 


party,  certified  ooples,  under  bis  band  and  olHolal  seal,  of 
any  and  all  papers,  reoordi,  and  proceedings  on  file  or 
of  record  In  such  surrogate's  olBoe,  and  tbe  some  shall, 
on  being  llledln  the  surrogate's  offloe  ofiucbiieweounty, 
have  the  same  validity  and  eflbot  In  alisnbssqnBntpto- 
oeedinga  In  such  estalea  as  the  orl^nal. 
(S.  This  act  ahaU  take  eObct  lmmedlat«l7. 
Chat.  38. 


PASSED  March  3, 1S70 ;  three-flftha  being  pressDt. 
The  Pm^ilenf  the  Bale  1^  Neta  York,  repmemtdiHaeitale 
and  AttmMu,  do  tnaet  at/Moiiit.- 

Beotioh  1.  The  Oovemor,  by  and  with  tbe  advloe  and 
consent  of  tlie  Senate,  Is  authorised  to  appoint  three  per- 
sons, learned  in  tbe  law,  as  Commissioners,  to  revise, 
simplify,  arrmngs  and  oonsolldato  all  statutes  of  the  State 
of  New  York,  general  and  permanent  In  their  nature, 
which  shall  be  In  Sont  at  the  Unw  such  eommlssloners 
shall  make  their  flnal  report,  and  in  tbe  execution  of  their 
dutlea,  said  oommlasloners  shall  have  ITee  access  to  any 
public  records  or  papers  of  this  Btate,  and  be  permitted  to 
examine  the  same  without  fM  or  reward. 

(3,  In  performing  this  daty,  the  Oommlssloners  shaU 
bring  together  all  statutes  and  parts  of  atatntes  which, 
from  similarity  of  subject,  ought  to  be  brol^ht  together, 
omltUug  redundant  or  obsolete  enaotments,  and  making 
sueh  alterations  aamv  be  necessary  to  reoonelle  the  oon- 
tradicUons,  snpply  the  omissions,  and  amend  tbe  Imper- 
IbcUons  of  tbe  original  text,  and  they  shall  arrange  the 
same  under  tiUea,  chapters  and  BecUons,or  otber  suitable 
dlvlBlons  and  subdivisions,  with  bead-notes  briefly  ex- 
prealveof  tbe  matter  contained  In  such  dlTlsiouB;  also 
witb  side-notes,  so  drawn  sa  to  point  to  tbe  contents  of 
Uie  text,  and  with  reftrenos  to  the  origiual  text  from 
which  each  section  ts  oomplled,  and,  as  fiir  as  practicable, 
to  the  decisions  of  the  State  courts  explaining  or  axpouod- 
Ing  tbe  some :  and  they  shall  also  provide  by  a  temporary 
Index,  or  some  otber  convenient  means,  for  an  May 
r«liarenoe  to  every  portion  of  their  report. 

1 S.  When  the  Commissioners  shall  have  oompleled  the 
revision  and  consolidation  of  the  statutes  as  aforesaid, 
they  shall  canse  a  copy  of  the  same.  In  print,  to  be  sub- 
mitted to  tbe  Legislature,  that  the  statutes  so  revised  snd 
oonsolldated  may  be  re-enaoted  If  the  Legislature  shall  so 
determlnei  and  at  the  same  time  they  shall  also  auggeat 
to  the  Legislature  such  contradictions,  omiaslona  and  Im- 
perfections OS  may  appear  In  tbe  original  text,  with  tbe 
mode  In  which  they  have  reconciled,  sapplled  and 
amended  the  same ;  and  they  may  also  dealgnate  snch 
statates  or  porta  of  statntss  as  In  their  Judgment  ought 
to  he  repealed,  with  their  reasons  for  such  repeal ;  and 
may  also  recommend  the  paaaage  of  new  oete  or  parte  of 
acts,  ait  aneh  repeal  may  In  tholr  Jodgmeat  render  neoes- 
aory. 
(  4.  The  ComtnUsI  oners  shall  be  anthorlsed  to  cans* 
leir  work  to  be  printed  In  parts,  so  tast  as  It  may  be 
■ady  for  tbe  presa.  and  to  dlstrlbnM  ooplea  of  the  same 
>  members  of  the  licglslature.  Judges  of  the  Stete  courts. 


le  Legislature.  Ju^m 
r  persons  Id  llmlteann 


and  to  such  other  persons  Id  llmltednumbnsastbey  mar 
see  flt,  Ibr  tbe  purpose  of  obtaining  their  snggcsUona; 
and  tbeyaballfrom  time  totlme  report  to  the  Legislatnra 
their  prpgresa  and  doings. 
J  K.  The  statutes  so  revised  and  oonsoUdated  shall  be 
>rted  to  the  Lef^Ialatara  aa  soon  as  practicable,  and  the 


le  Legislature  aa  soon  as  pi 
ompleted  within  tbree  ye) 
nmualonMB  shall  each  rem 


whole  work  oompf 

1 B.  The  CommlsalonMB  shall  eooh  receive,  as  oompensa 
tlon  for  his  aendcea,  at  tbe  rate  of  five  thousand  dollara  i 

Sor  for  the  time  actnally  employed  by  him,  not  toexceed 
ree  years.  The  reasonable  expenses  of  olerlcal  service 
and  other  Incidental  mattera,nal  to  exceed  three  thonsand 
dollara  annually,  shall  also  be  paid  them. 

IT.  In  coie  [be  said  ODmmlsslonets,  or  either  of  thorn, 
■hall  refuse  to  act  In  tbe  piemtiiee.  or  shall  die,  resign  or 
remove  from  theSMte  before  the  completion  of  the  duties 
SBSlgned  to  them.  It  shall  be  the  duty  of  the  (lovtmor.  by 
and  witb  the  advice  and  consent  ofthe  Senate,  toappolnt 
others  or  another  In  their  or  his  stead,  who  shall  have  the 
like  powers  as  aforesaid,  and  be  entitled  toaoompens^ 
tlon  which  shall  be  proportionallv  equal  to  that  which  la 
allowed  by  this  act  to  said  Oommlssloners. 

IS.  This aet shall  lake ellhct  Immediately. 


THE  AIBAITT  LAW  JOTIttNAX. 


The  Albany  law  JonmaL 


Albast,  March  Se,  1870. 


THE  T.TA-BTT.TTTTOl  OF  HARRIED  WOMEN  AS 
SURETIES. 

liflg^Utive  UnkoriDganAJadlclal  comitructioiihaTe 
placed  tbe  law  ralattng  to  tha  propertj  rigJtti  and  Ua- 
bllltiM  of  a  married  woman  In  a  very  anomalons  oon- 
dltiOD.  WhllelthaBabBolvedher fromthedliabiUUM 
ImpoiMd  npoD  ber  bj  the  oommon  law,  it  haa  also 
abwdved  her  from  thoM  llabiUties  wMcli  her  a«lB 
ought  natomllj  to  eolaiL 

The  Btatutes  of  1S48  and  1049  provided  that  the  real 
and  personal  property  of  any  fbmale  thereafter  mar- 
ried should  oontlDne  her  sole  and  aeparate  property 
aslfshe  werea  single  female;  and  that  any  married 
female  might  lake  by  Inheritance,  or  by  gift,  grant, 
devlee  or  beqneat,  b<om  any  person  other  than  her 
bnsband,  and  hold  to  her  sole  and  aeparate  use,  and 
convey  and  devlae,  real  and  personal  property,  and 
aoy  interest  or  estate  therein,  and  the  rents,  ete., 
dereof.  In  tbe  same  manner,  and  with  like  effect,  as 
if  ahe  were  unmarried. 

mie  leading  Mwe  under  Qita  statnte  is  that  of 
TaU  v.  Dederer,  (18  N.  T.  B.,  26S,  and  22  Id.,  460). 
This  was  an  action  to  chat^  the  aeparate  estate  of 
Ura.  Dedever,  a  married  wonuui,  with  the  payment 
of  a  pnHnisBOzy  note  which  she  had  signed  with  her 
hosband.  The  consideration  of  the  note  was  tbe  pnr- 
ohaae  price  of  some  cows  purchased  hy  Ura.  Dederer'a 
buaband  of  the  plaintiff.  At  the  time  of  the  aale  and 
of  ttie  giving  of  the  note,  Mrs.  Dederer  owned  sepa- 
rate real  and  personal  property,  wliile  her  husband 
was  Insolvent,  When  the  case  firat  came  before  the 
Coart  of  Appeala,  which  was  in  1858,  that  court  held  — 
Jnstleea  CoKarocK  and  Habku  delivering  the  opln- 
ioas—  that  the  acU  of  1648  and  1849  did  not  remove  tha 
general  disability  of  married  women  to  bind  them- 
aelvea  by  their  contracts,  but  that  the  powers  conter- 
red  by  these  statutes  to  hold  to  their  separate  nae,  and 
to  convey  and  devise,  all  their  real  and  personal  estate, 
BBifnnmarrled.oarriea  with  it  the  power  to  charge  such 
•states  Bubstantjally  in  the  manner  and  te  Uie  extent 
previonsly  antborlied  by  the  roles  of  equity  in  respect 
to  sepaiate  estates,  and  that  therefore  the  bare  ex- 
ecution of  a  promiasoiy  note  was  not  aaiBcieDt  to 
effect  such  ohuge. 

"I  thinlc  it  Is  plain,  however,"  sq's  Judge  Com- 
•took  In  his  opinion,  "that  the  statnte  does  not 
remove  the  incapacity  which  prevents  her  th>m  oon- 
tractlng  debts.  She  may  convey  and  devise  ber  real 
and  personal  estate,  but  her  promissory  note  or  other 
personal  engagement  Is  void,  as  It  always  was  by  the 
rules  of  the  common  law.  This  legal  Incapacity  is  a 
br  higlier  protection  to  married  women  than  the 
wisest  scheme  of  legislation  can  be,  and  we  should 
hardly  expect  to  find  It  removed  In  a  statute  intended 
tor  'the  more  effectual  protection  of  her  rights.'  It 
is  quite  another  qneetlon,  however,  whether  she  may 
not  diarge  bar  l^al  estate,  held  under  this  stetute.  In 
the  cases  and  to  the  extent  reoogoised  by  ooorte  of 
eqtUlj  in  respect  to  eatatea  held  ondeT  a  trnst  tat  her 


aeparate  nse.  The  right  to  charge  her  separate  eatate, 
In  equity,  resulted  from  the  j«*  d\»p<mmdi  which 
courts  of  equity  regarded  her  as  having,  and  it  waa 
a  neoeesary  Incident  of  the  full  eujoymout  of  her 
property.  It  would  seem,  for  reasond  quite  similar, 
that  she  should  have  the  power  to  cbante  an  estate 
aoqntredandheldundertheslatutereftrredte.  Thees- 
tele,  It  is  true,  is  a  l^al  one,  but  thedisabllity  of  uover- 
ture  wliioh,  as  we  have  seen,  prevented  her  fhnu 
disposing  of  or  charging  such  estates  m  tvimty,  no 
longer  exists.  That  disability,  as  we  have  also  seen, 
wan  overcome  when  she  acted  under  a  power  of  dla- 
podtioD  conferred  by  the  instnmient  conveying  the 
estate.  But  that  power  Is  given  In  the  broadest  terms 
by  the  stetute,  and  I  see  no  reason  why  a  power 
thus  bestowed  should  not  be  equal  In  Its  results  te 
one  conferred  by  a  private  Instrument.  Uy  conclu- 
sion, therefbre,  is,  that,  although  tbe  l^al  disability 
to  contract  remains  as  at  common  law,  a  married 
woman  may,  as  Incidental  to  tbe  perfbct  right  of  prop- 
erty and  power  of  disposition  which  sbe  takes  under 
this  statute,  chai^  her  estate  for  the  purposes  and 
to  the  extent  which  the  rule  in  equity  has  heretofore 
sanctioned  in  reference  to  separate  estates." 

When  the  case  again  came  before  the  Court  of  Ap- 
peals In  1860,  there  was  the  finding— not  in  the  case 
befbre  —  that  the  defendant  bad,  in  ^ving  the  note, 
Intended  to  charge  ber  separate  estate  with  Its  pay- 
ment, though  no  mention  of  that  &ct  appeared  in  the 
note  Itself.  It  became  necessary,  therefore,  te  deter- 
mine whether  the  additional  foot  that  the  wife,  at  the 
time  of  making  the  note.  Intended  to  eliarge  her  sep- 
arate estate,  changed  the  rule  aa  before  laid  down. 
The  gist  of  the  decision  of  the  oourt  Is  stated  in  tbe 
addenda  to  the  opinion,  which  Is  in  the  following 
words!  "A  nutJority  cononrred  in  the  opinion  ttiat 
the  Intention  te  charge  the  separate  estate  mast  ba 
nteted  In  the  contract  Itaslf,  or  Uie  oonaideratlon  must 
be  one  going  to  tbe  direct  Iwnefit  of  tbe  estate."  In 
other  words,  to  make  the  debt  of  a  married  woman  a 
charge  upon  her  separate  estete,  It  must  be  connected 
by  agreement,  either  express  or  Implied,  with  the 
estate.  If  contracted  for  the  direct  benefit  of  the 
estete  Itself,  it  wonld,  of  coarse,  become  a  lien  npon 
an  implied  agreement  In  analogy  to  the  doctrine  of 
equiteble  mortgages  for  porcbase  mon^ ;  l^nt  If  not 
so  contracted  for  the  direct  benefit  of  the  eatato  itself 
it  can  only  be  made  a  charge  by  some  affirmative  act 
of  the  married  woman  evinidng  that  intention,  "  All 
agree,"  saya  Sbldeit,  J.,  "  that  when  the  wife  haa  ex- 
preaaly  charged  the  payment  of  a  debt  upon  her  aep- 
arate estate,  whether  it  be  her  own  debt  or  tbe  debt 
of  another,  snch  charge  is  valid  and  will  be  enforced." 
What  ahould  be  suffldent  evidenoe  of  such  express 
cliarge  was  not  decided  T 

In  1860  an  act  was  passed,  and  amended  In  1882, 
which  provides  that  a  married  woman  may  i>argain, 
sell,  assign,  and  transfer  her  separate  personal  prop- 
erty, and  carry  on  any  trade  or  business,  and  perform 
any  labor  or  servioe,  on  ber  sole  and  separate  aocount, 
and  her  earnings  shall  be  her  sole  and  separato  prop- 
erty, and  may  be  used  or  Invested  In  her  own  name; 
also,  that  any  married  woman  possessed  of  real  estate 
as  her  separate  property  m^  bargain,  sell,  and  conv^ 
■nob  property,  omf  enter  into  any  M>ntrac(  inr^ereiMS 
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to  the  samf,  ivith  the  like  effect  in  all  reapeels  as  if  the 
vere  not  married,-  that  she  may  sue  and  be  sued  In 
nil  matters  having  relation  to  her  aote  and  separate 
pr<i;>erty,  tn  the  same  manner  as  If  she  wore  solo ;  that 
she  may  be  sued  In  anj  of  the  courts  of  this  State; 
and  whenever  a  Judgment  sliall  be  recovered  agninal 
her,  the  sama  mnj  be  enforced  by  ezecation  against 
her  sola  and  separata  estate  in  the  asme  manner  aa  If 
•he  were  sole. 

In  1S63,  the  Supreme  Court  at  General  Term,  in  the 
first  district,  held,  tliat  a  note  given  by  a  married 
woman  as  stirety  for  her  husband,  which  read; 
"  Thirty  days  after  date,  I  promise  to  pay  to  the  order 
of  M.  Lochtenstein  one  hundred  and  fifty-two  dollars 
seventeen  cents,  at  ^59  Canal  street,  value  received,  for 
the  benefit  of  my  separate  realand  personal  estate,  and 
the  said  sum  la  hereby  declared  t4  be  a  charge  there- 
upon and  payable  therefrom,"  was  a  charge  upon  her 
separate  eatat«.  A  specific  description  of  the  eslnte 
intended  to  be  charged  was  held  to  be  unnecessary. 
Inobaham,  J.,  dissenting,  insisted  that  the  mere 
declaration  in  the  note  that  she  Intended  thereby  to 
charge  her  real  estate  was  Insufficient  to  create  a  valid 
obligation,  and  that  such  charge  oould  only  be  eSected 
by  a  mortgage  or  other  proper  charge  of  speclfio 
property. 

In  1867  the  fourth  dUtrict  Qeneral  Term  held  — the 
opinion  being  delivered  by  Mr.  Justice  Potter — that 
apromlssorynotemadebyBmarrlod  woman  having  a 
separate  estate,  as  surety  for  her  husband,  is  not  bind- 
ing upon  her  at  law,  although  It  is  expressly  stated  in 
the  note,  "  and  she  hereby  charges  her  separate  estate 
with  the  payment  of  this  note."  KeUo  v.  Tabor,  &2 
Barb.  136.  Subsequently  the  General  Term  In  the 
third  district  decided,  in  the  case  of  The  Com  Ex- 
change jMuranee  Co.  v.  Baboock,  which  will  b« 
found  In  another  column,  that  where  a  married 
woman  bad  indorsed  notes  as  surety  for  her  husband, 
•ucb  notes  were  not  a  chsrge  upon  her  separate 
•state,   although    the  indorsement  was   as   follows: 

"  For  value  received  I  hereby  charge  my  individual 
property  with  the  payment  of  this  note. 

"  AnitisA.  Baboook." 

It  Is  clearly  Intimated  In  the  opinion,  that.  In  order 
to  charge  the  separate  estate  of  a  married  woman 
when  the  consideration  does  not  go  to  the  benefit  of 
that  estate,  the  intent  so  to  charge  must  be  made 
apparent  by  an  instrument  execnted  with  the  Ibrmal- 
Ities  of  a  mortgage  and  containing  a  specific  descrip- 
tion of  tbe  property  to  be  c^iged.  Tbiscaselsnowln 
tbo  Conrt  of  Appeals,  and  we  may  hope  soon  to  have 
a  final  determination  of  the  question  as  to  the  essen- 
tial requisites  of  an  instrument  to  create  a  charge 
npnn  the  separate  property  of  a  married  woman. 

Mr.  Justice  PoTTEB  remarked  in  the  ease  of  Kelto 
T.  Tabor,  before  cited,  "  Of  what  use  or  practical  ben- 
efit would  be  a  separate  estate  to  a  married  woman, 
possessing  a  tme  woman's  sympathies,  having  a 
gambling,  Idle,  Intemperate  or  spendthrift  husband. 
If  his  creditors  oould  first  Involve  tbe  husband  In 
embarrsssment  or  ruin,  and  then  appeal  to  the  wife 
with  the  argument  that  her  sigmiture  would  save  him 
from  disgrace,  dishonor  or  punishment  T" 

Very  good,  but  would  she  not  be  as  readily  Induced 
for  Uie  nm*  purpose  to  execute  an  Instrument 


having  all  the  requisites  necessary  to  charge  her 
estateT  If  she  really  desired  to  save  ber  husband 
from  "  disgrace,  dishonor  or  punishment,"  would  she 
not  88  quickly  sign  a  note  drawn  in  the  form  of  a 
mortgi^  charging  her  separate  estate  as  she  would 
sign  a  note  drawn  In  tbe  ordinary  formt  If  it  be  the 
pnrpoae  of  the  law  to  protect  a  woman  n^im  the  folly, 
extravagance  or  misfortune  of  her  husband  and  from 
her  own  womanly  sympathies.  It  oould  be  better  done 
by  providing  that  sbe  should  in  no  case  and  in  no 
manner  become  his  surety.  It  seems  to  us,  however, 
that  the  true  policy  Is  to  make  the  married  woman 
ber  own  protector;  to  give  to  her  the  same  ttatut  «• 
an  unmarried  woman  in  respect  to  her  separate  prop- 
erty and  te  the  execuUon  or  enforcement  of  contract*. 


METHOD  AND  OBJECTS  OF  LAW  READING, 

WITH  BEFEBBMCB  TO  AFFBBHSNSIOH — KEMOBT — 
JUDaMBHT.* 

Whatever  may  be  the  course  of  reading  adopted  by 
tbe  student,  however  few  or  numeroiu  his  opportuni- 
ties of  BO  doing,  let  him  always  bear  in  mind  that  hia 
object  is,  or  ought  to  be,  two-fbld :  not  only  te  acquire 
and  retain  legal  knowledge,  but  In  doing  this  to  d(i- 
eipline  Aii  mi'nd  — to  engender  legal  habitudes  of 
thought.  An  oE^r  but  short-sighted  student  Is  apt 
to  read  only  for  the  momentary  satisikctlon  of  his  cnri- 
oBlty  ~  or,  at  most,  In  order  to  recollect  what  he  has 
read;  but  a  Judicious  student  will  take  care.  In  addi- 
tion to  this,  constantly  and  vigorously  to  exercise 
those  great  Acuities  of  his  understanding  —  appre- 
hension, memory  and  Judgment. 

"Perception,"  says  a  Judicious  author,  "is  to  the 
mind  what  the  eye  Is  to  the  body :  If  the  sight  be  dim 
or  imperfect,  the  ideas  commnnicuted  will  be  also 
dim  and  imperfect  The near-slgbCed man  musthavs 
the  object  brought  close  to  his  eyes ;  for  tliat  reason 
he  can  see  but  little  of  it  at  once,  and  requires  much 
time  and  leisure  to  view  all  the  parte  suooeesively  be- 
fore he  can  pronounce  concerning  its  due  symmetry 
and  proportions.  In  the  same  manner  the  man  of 
Blow  capacity  must  have  the  question  long  beforff 
him  —  revolve  It  over  and  over  in  bis  mind,  and  con- 
sider and  weigh  each  circumstance  singly,  in  order  to 
form  ajudgment  of  tbe  whole;  but  the  sharp-sighted 
man  — such  an  one  wsa  Lord  Mansfield  — takes  In  the 
object  with  all  Ita  relations  and  consequences  at  ■ 
glance ;  and  so  quick  Is  his  distinguishing  &cn1ty, 
that  theact  of  conception  and  judgment  seems  almost 
to  be  formed  and  executed  at  the  same  instant.  *  ■ 
Those  endowed  with  this  bculty  are  in  the  fairest 
way  of  becomlngemlnent  in  any  science  or  profession. 
With  it,  a  man  maj/  taii,  but,  without  it,  he  cannot 
ever  be  considerable,"  "  Without  this,"  aayn  Phillips, 
"none  of  the  parUcular  cases  can  be  thoroughly  sifted, 
or  snffldeutly  set  forth.  For,  considering  the  depth 
of  knowledge  reposed  in  the  laws  of  thla  land,  and 
that  cases  of  much  conformity  and  resemblance  daily 
happen,  sharpness  of  apprehension  Is  necessary,  not 
only  for  the  understanding  of  one,  but  also  upon  clr- 
lattor  to  espy  a  dlfl'erenoe  in  the  other. 


1  of  Warren's  "Law  Htndlet," 
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Mid  upon  any  Bndden  occasion  to  be  able  to  reply  to 
Bu  advemry'a  unexpected  obJecUona  — to  understanil 
hiB  client's  case  at  fiiat  opening,  the  drift  of  his  ad- 
versary's reasons  at  the  tlrst  urging,  and  likewise 
readily  to  invent  and  Btly  to  appiy  bis  provided  orgu- 
menlti.  If  tbU  fitoulty  of  apprehension  Ikileth  ~  saith 
Hippocrates  — all  other  diligences  are  lost,  for  It  is  the 
Inlet  of  knowledge."  These  ate  judicious  observa- 
tions; but  It  should  be  borne  ininiud,  that  as  there  is 
no  foculty  of  more  importance  than  this  In  the  study 
of  the  law,  sols  there  none  which  requires  such  Tlgnr- 
oua  control  and  management,  lest  it  should,  In  a  man- 
ner, defeat  jtaelt  Nihil  aapitntm  odiotius  aettmine 
nimio.  The  youthful  possessor  of  a  quick  apprehen- 
sion la  too  apt  torely  upon  it  unduly— if  not  exola- 
sively.  Accustomed  to  penetrate  in  an  instant,  with 
littlo  or  no  effort,  to  the  meaning  of  what  he  reads,  he 
Is  satisfied  with  euch  momentary  success,  and  incurs 
the  risk  of  forming  a  haaty,  auperfirial  habit  of  reading 
and  thought,  calculated  soon  to  nnfit  hhn  for  cnm- 
petilion  with  men  who  are  very  greatly  his  inftolon 
In  natural  ability.  What  is  the  use  of  acquiring  legal 
knowledge  without  the  power  of  retaining  and  of  using 
ItT  It  is  but  vapor,  disappearing  from  the  polished 
anrlkoe  of  the  mirror  the  moment  after  having  been 
breathed  upon  it  1  Let  tho  student,  Uien,  who  is  con- 
acinus  of  possQSsing  this  "sharpness  of  wit,"  waich  it 
with  the  utmost  Jealousy,  If  be  wish  to  render  it  his 
greatest  filend  instead  of  his  greatest  enemy — let 
him  prevent  its  encroachments  upon  the  provlnoe  of 
its  less  showy  and  active  sister  quality— tbe  Judg- 
ment. Let  htm  check  it  when  it  would  hurry  him 
on  from  page  to  page  — from  topic  to  topic  — each 
little  more  than  glanced  at  t  Let  htm  resolutely  pause, 
and  take  a  survey  of  hia  recent  and  rapid  acquisi- 
tions; for  If  he  look  not  well  after  them,  they  will 
prove— to  adopt  the  beautiful  comparison  of  Locke- 
"like  lUry  money,  which,  though  It  were  gold  in  the 
band  i^m  which  he  received  it,  will  be  but  leaves 
and  dust  when  it  comes  to  use."  How  often  wilt  a 
Ibw  moments'  such  retrospection  convince  tbe  eelf- 
aatisfled  student  ctiat  what  hs  had  imagined  hlmBalf 
to  have  tboronghly  understood,  he  has  only  half-un- 
derstood, or,  perhaps,  even  altogether  misunderstood ! 
Has  what  he  read  a  day,  a  week,  or  month  or  two 
ago  passed  away  — 

"  as  fllti  tbe  shade  across  the  summer  Held  1 " 
If  BO,  be  has,  indeed,  read  to  no  pnrpose,  but  has 
wholly  misspent  his  time.  Whatever,  then,  such  an 
one  reads,  let  him  read  with  moderate  slowness, 
"abiding,"  as  South  saya,  "and  dwelhng  upon  It,  if 
he  would  not  be  always  a  stranger  to  the  inside  of 
things."  But  hat  the  student,  after  all,  this  quick  ap- 
prehension for  which  he  is  hers  given  credItT  Or 
does  be  only  suppose  he  has,  deluded  by  his  ^-lends 
and  flattered  by  self-lovet  How  often  Is  a  lively  fancy 
confounded  with  an  acute  perception  — ftncy,  which 
Is,  In  legal  studies,  but  aa  the  brilliant  poppy-flower 
Intheoom-fleldl" 

It  would  be  well  If  every  law  student,  whatever  be 
Us  quickness,  would  liken  himself,  for  a  while,  to  the 
near-sighted  man  described  in  a  preceding  pi^e,  and 
make  similar  efforts  to  obtain  a  clear  and  complete 
view  of  his  aubJscL  If  ho  wish  to  become  really  and 
permanently  bright,  let  biro  Ima^ne  himself  for  a 


wbile  to  be  dull — and  take  bis  measures  accordingly. 
It  may  l>a  snlbly  asserted  that,  cxterit  paribui,  the 
alow  ia  always  preferable  to  the  quick  legal  reader,  at 
the  commencement  of  his  studies.  Slow  work  »X 
flrat  makes  quick  work  ever  after.  Let  the  pupil  con- 
sider how  comparatively  short  an  interval  muste1aps« 
between  the  acquisition  of  le^  knowledge  and  habits, 
and  thalr  use;  and  that  it  rests  only  with  himself 
whether  or  not  he  shall  be  bereafler  "  fit  fbr  the  occa- 
sion sudden,"  or  be  numbered  throughout  life  among 
those  who  are  "  ever  learning  and  nsiur  able  to  come 
to  the  ImotoUiige  of  the  VnUh." 

There  are  few  things  so  captivating  to  yonng  law- 
yers of  the  kind  now  describing  —  of  "lively  parts," 
as  Pliilllps  hath  it— notliing  more  calculated  to  mis- 
lead them,  than  those  general  priiteiples  which  have 
been  already  alluded  to  — general  principles,  which, 
to  be  at  all  serviceable,  must  l>e  applied  witA  prompt 
exactitude  to  tbe  innumerable  and  e ver- varying  com- 
binatioiis  of  circumatiinces  presented  to  the  attention 
of  tiie  lawyer.  Nothing  will  ever  enable  Uiem  to  ap- 
preciate and  apply  those  principles  Justly  but  patient 
study  and  experience.  It  may  be  laid  down,  perhaps, 
that,  with  the  young  lawyer,  principles  should  be 
rather  tbe  results  than  the  preonmors  of  stndy  and 
practice.  "  The  tenant  shall  not  diepute  hie  landlortTt 
title,"  —  in,  for  instance,  a  well-settled  rule  of  law ;  It 
Is,  apparently,  a  very  simple  one,  and  Its  policy  ob- 
vious, perhaps  at  a  glance.  The  student,  therefore, 
passes  on,  yielding  full  and  instant  assent.  Presently 
a  case  arises  which  he  confidently  considers  to  be  ex- 
actly governed  by  this  maxim —apparently  a  mere 
Instance  of  Its  application :  and  yet  be  will  find,  when 
perli^M  loo  late,  that  it  Is  no<  applicable — that  in  his 
haaty,  superfidal  examination,  he  has  committed  a 
fotal  blunder,  and  deeply  Injured  at  once  the  interesia 
of  his  client  and  his  own  reputation.  And  so  of  a 
hundred  other  maxims.  It  requires  indeed  the  nicest 
dlscriminaUon  to  ascertain  whether  a  particular  case 
Ihlla  within  the  general  rule,  or  is  governed  by  soma 
of  itsendless  limitations  and  esoeptiona;  and  this  dis- 
crimination must  be  the  result  of  calm,  leisurely,  and 
extensive  stndy  and  practical  experienoe.  Oetieial 
principles  are  edtre-lools  In  tbe  hands  of  the  legal 
tyro ;  and  he  must  lake  care  bow  he  handles  them. 

Wbile,  however,  the  student  la  warned  againat  fhll- 
ing  into  a  hasty,  slovenly,  auperSclnl  habit  of  mind, 
let  him  not  fM  into  the  opposite  extreme  — that  of 
sluggishness  and  vacillaUon.  Careful  and  thoughtful 
reading  does  not  imply  a  continual  poiing  over  tbe 
same  page  or  subject.  The  atudent  might  in  such  a 
case  jnstly  compare  himself  to  the  pilgrim  stuck  in 
■be  tjiongh  of  Despond.  Because  he  Is  required  to 
look  closely  at  each  Individual  part,  in  order  thor- 
oughly to  cnmprebend  the  whole,  let  him  not  suppose 
that  be  Is  to  scruliniza  it  as  with  a  microscope.  What 
is  required  is.Biinply,  attentive  reading.  If  heoannot, 
after  reasonable  efforbi,  master  a  particular  passi^, 
let  him  mark  it  as  a  difficulty,  and  pass  on.  He  will 
by  and  by  return,  in  happier  mood  —  with  Increased 
intellectual  power  and  knowledge  —  and  find  kin  diffi- 
culty vanisheil.  The  student's  reading,  however, 
must  not  only  be  thus  attentive  —  It  must  be  steadily 
pursued.  "  WIthont  a  solid,  settled,  and  oonKtant 
mind,  it  ia  imposaible  to  make  any  progreasin  ttiia 
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BtaSj ;  taz  the  cum  being  eo  Intricate,  Bod  the  rea- 
wma  thamof  m  d«ep  and  weighty,  ■  mvarbig  Mud 
ansetUed  mind  oannot  Bttmin  to  Uie  q>i«eheBBlon 
tberaoF-bcti^heMln  like  the  mathemsttcB— wbenlu, 
If  Um  mind  b«  eang^t  aws;  bat  for  a  moment,  ba  Is 
to  beglD  anew.  One  of  aiudi  an  nnaettled  mind  ia  not 
capable  of  meditating  and  ramlnetlng  npen  thoae 
thinp  that  It  hath  with  dlfflcnlt^  apprehended,  to  aa 
to  Ox  It,  and  make  them  Ita  own.  Quf  «c  atiit,  salth 
Seneoa,  in  aHa  trmntilitaU,  out  n«  trtuuilitmt,  qttl- 
dom,  *td  iMMi  qtiotlamt  trantmithmlvr,  quomodo  Im- 
bere  quiequavt  eertmn  mangurtanva  pottwU,  mitpenti 
et  vofftf  Aad  thla  onaettlednees  and  Inoonatano;  la 
tiffiuun  wuOlamtit  animi  et  noiwlum  let)«>iM«  t^norem 
•nam;  In  Seneoa'a  style  — It  prodooeth  diven  and 
oontiarT  tboa^ta,  altu  alto  mteiuiinu,  wbioh,  like 
dlwa  and  contrary  diet,  binder  dlgeedon,  one  thot^t 
smothering  tlie  otlier,  not  aotfering  him  to  have  the 
least  benefit  of  any.  His  body  is  among  hla  books, 
but  not  his  mind ;  or,  If  reading,  doth  not  ahow  hlm- 
aelf  attentlre  and  diligent,  but  doth  either  nnmber 
thb  tllea  of  the  boose,  or  bnlld  caiAlea  in  the  sir—  or 
doth  nothing  laaa  than  what  he  ahoold  do  —  hia 
tfaoo^te  being  mndi  like  good  women's  talk  at  a  gee- 
ripping;  whereof  Seneca  tells  as  — norhM  KO&ia/uit 
*ermoiUmeoitmvio,iuUUanTmn'uaqiu,adexiiumad- 
dtieau,  ted  alitinde  tranaaiau." 

One  of  the  moet  flreqaent  bnt  nnpercelred  sonrcee 
of  hlndranoe,  to  one  who  wlahes  to  pnrane  s  aystem- 
atio  oonise  of  legal  reading,  1b  CAe  tmdut  proKeeiUion 
of  partieiUar  topiea.  In  perusing,  for  Inataaoe,  a  trea- 
tlse,  the  stndent  will  atomble  on  a  dlffleolt  — an  ob- 
sonre  paasegei  whldi,  as  It  onght,  excites  hie  atten- 
tion. He  beglna  to  examine  the  chief  case  cit«d  — 
titat  refers  to  others  — which  again  lead  to  others,  and 
he  Ibllows.  In  doing  tlUs,  he  aoddenlaUy  lighls  npon 
a  point  that  ooonpled  hla  attention  aome  time  before ; 
here  he  finds  the  law  aa  Invitingly  stated  that  he  can- 
not think  of  quitting  it.  TItU  he  follows  np,  aa  he  wa» 
following  np  another  topic,  and  so  he  goes  on,  hour 
after  hour,  perhaps,  till  he  finda  that  be  has  drifted 
ont  of  (dj^t  of  the  point  tiaxa  whloh  he  originally 
atarted,  and  has  qnite  lost  the  connection  between  his 
prerions  readlnga.  Now,  if  he  does  not  ohedk  this 
erratic  tendency,  he  will  never  get  through  any  book, 
or  puiBoit,  aalia&otorlly ;  he  will  gradually  incapad- 
tate  himself  for  fixed  and  continuous  mental  exerUon. 
"A  cursory  and  Inmoltuary  reading,"  say*  Lord  Coke, 
in  the  prefikce  to  the  sixth  part  of  hia  retorts,  "doth 
erer  make  a  oonftised  numoiy,  a  troubled  nU«mnoe, 
and  an  nncert^n  Judgment."  The  aoquMtion  of 
learning,  however,  will  serve  but  little  purpose  unless 
It  be  permanently  and  serviceably  retained.  This 
will  depend  much  on  the  natural  powers  of  the  mem- 
ory, bnt  more  on  the  manner  in  whloh  It  Is  exendaed 
and  cultivated. 

"  For  my  own  part,"  Miya  Dugald  Stewart,  "  I  am 
tnollned  to  auppcee  It  essential  to  memory,  that  the 
peroeption,  or  the  idea  that  we  wotdd  wish  to  remem- 
ber, ahould  remain  In  the  mind  for  a  certain  qiaae  of 
time,  and  ahould  be  oootemplated  by  It  exoluslvely 
of  every  thing  else ;  and  that  attention  conaists  partly, 
perhaps  entirely,  in  the  effort  of  the  mind  to  detain 
Qie  Idea  or  the  peroepUon,  and  to  exclude  the  other 
al|)ea(s  that  aoUdt  Ita  noUoe." 


"  When  we  first  eater  on  any  new  literary  pursuit," 
saya  the  same  dlstlBgnlAed  writer,  in  anottier  part  of 
his  werk,  "  we  oiMnmonly  find  oar  eflbrts  of  attention 
paiirfM  and  unsatliiliwHory.  We  have  no  disorlmina- 
tlon  In  onr  ourloally,  and,  by  grasping  at  every  Uilng 
mi  in  making  those  moderate  aoqulallltma  wbicb  are 
suHed  to  onr  limited  fttoulHes.  As  oar  knowledge 
extenda,  weleam  to  know  what  particulars  are  likely 
to  be  of  use  to  us ;  and  aoqaire  a  habit  of  directing 
our  examination  to  ttiose,  wltbont  distracting  ihe 
attortlon  with  others.  It  Is  partly  owing  to  a  similar 
dnmmatance,  that  most  readers  complain  of  a  dettet 
of  memory  when  Cliey  first  enter  on  the  study  of  his- 
tory. Theyoannot  separate  important  from  trifling 
beta,  and  find  tbemeelves  unable  to  retain  any  thing, 
fhim  their  anxiety  to  aeonre  the  whole." 

It  la  a  trite  remark  tliat  no  power  of  the  mind  Is 
BDsae[rfll)le  of  such  rapid  and  senslMe  Improvement 
as  the  memory,  provided  propermesna be  resorted  t9. 
It  Is,  also,  a  common  observation  that  the  Imperfoo- 
tlon  of  their  memory  is  one  of  the  earliest  and  londeat 
complaints  of  legal  stodenta.  And  is  not  ibo  reasob 
obvlona,  at  least  In  the  generality  of  oaaosT  Tlie 
"variety  almost  Infinite"  of  objects  to  which  their 
attentlom  iaoaUed,  they  are  aiLxlous  to  reoolleot— at 
once;  to  fix  them  Indisorimlnalely  In  tfaelr  memory  t 
and  their  vain  efforts  to  do  so  insure  but  Intense  cha- 
grin, and  ftnltlaaaexbaasUou  both  of  body  and  mind. 

"  As  the  great  pnipcae  to  wbleb  this  Ikonlty  la  aub- 
aervlent,"  says  Dugald  Stewart,  "la  to  enable  ns  to 
collect,  and  to  retain,  for  the  future  regulation  of  our 
oondnct,  the  reanlla  of  onr  past  experience,  it  la  evi- 
dent that  the  degree  of  perfection  whiob  It  attains.  In 
thecsseofdlSiBrentperaona,  must  vary:  first,  with  the 
bcllity  of  making  the  original  acqnlsltion ;  seoondly, 
with  the  permanenoe  of  the  acqalsltlon ;  and,  thirdly, 
with  the  qnickneea  or  readiness  with  which  the  indi- 
vidual la  able,  on  particular  ooaasions,  to  apply  It  to 
use.  The  qnalltieB,  therefbre,  of  s  good  memory  are, 
in  the  first  place,  to  be  aasoii>tlbIe ;  eeomidiy,  to  be 
retentive;  and,  thirdly,  to  be  ready." 

The  law-student,  then,  having  distinctly  oompre- 
banded  what  he  baa  been  reading,  shonld  reflect  upon 
It,  and  so — as  It  were — work  it  Into  his  mind,  if  he 
wlahea  to  ret^n  it  for  future  use.  But  be  must  make 
a  prudent  teUetiDn  ot  his  topics — not  bestow  equal 
attention  npon  things  of  moment,  and  of  ioslgoifl- 
eanoe—oponprinidplesaiLd  details.  If  be  does  this, 
hie  mind,  he  may  rely  up<m  it,  wilt  be  soon  choked 
up  with  mbldah.  It  Is  pnerlle  to  attempt  to  remem- 
ber every  thing.  The  memory  is,  undoubtedly,  a 
most  valuable  repository— bat  it  m^  be,  and  too 
often  la,  made  not  a  store-house,  but  a  lumber-room. 
In  vain  do  we  flatter  ourselves  that  we  have  a  memory 
of  tboee  ideas  which  we  cannot  reoolleot — or  wblsb. 
If  we  do  lecolleot,  are  so  confused  that  they  perplex 
or  embarrass,  Inataad  of  explaining  uid  iUustnUlnga 
question.  Not  only  moat  tlie  powers  of  the  memory 
be  thus  directed  to  proper  objects,  but  the  student 
must  form  the  habit  of  reading  with  a  constant  refer- 
ence to  subsequent  practical  atlllty.  He  must  read  to 
remember.  "Not  only  the  ineUnation  to  reoollect," 
Justly  oliserves  Mr.  Raithby,  "  but  the  very  powen 
themselvea  of  reoolleotlon  are  Impaired,  and  at  length 
lost  by  dlaose." 
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The  ftdlovrlng  obnrraCioiis  are  ao  full  of  practical 
bnportknoe  to  the  yoatig  lawyer,  that  it  lua  be«n 
thoQgtit  at  to  qaoto  them  at  I^gth  from  QtB  work  of 
that  dlstlngntohed  writer,  to  whom  mott  ftequent 
reference  haa  already  been  made  —  Dugald  Stewart : — 

"  Every  pertWD  ninat  have  remarked,  In  enteiliig  on 
any  new  spedei  of  stndy,  the  dlffleolty  of  treasuring 
Dp  in  the  memory  Its  elementary  prlndplea ;  and  the 
growing  Ihtdlity  whlofa  he  aoqnlrea  in  this  respect,  as 
hia  knowledge  beoomea  more  extensive.  By  ana- 
lysing the  diflbrent  oraaea  which  concur  in  producing 
tbia  fitoUlty,  we  may,  perhaps,  be  led  to  some  oon- 
olu^ona  which  may  admit  of  a  ptaodcal  tq>pllcatlon. 

"I.  Ineverysolnioe,  the  ideas  about  which  It  is  peca- 
Uarly  couveraant  are  connected  together  by  some 
particular  associating  prindple;  in  one  science,  for 
example,  by  sssociationa  fbunded  on  the  relations  of 
cause  and  effect ;  in  another  by  assodaUonB  founded  on 
the  relations  of  mathematical  truths;  in  a  third,  on 
associations  formed  on  antiquity  of  time  and  place. 
Hence,  one  cause  of  the  gradual  improvement  of 
memory  with  respect  to  the  familiar  objects  of  oar 
knowledge;  for,  whatever  be  the  prevailing  aasociatlng 
prindple  among  the  ideas  about  which  we  are  habitu- 
ally occnpled,  it  mnat  necessarily  acquire  additional 
strength  fkom  our  fiivoiile  study. 

"  2.  In  proportion  as  a  acience  becomes  more  &mi- 
liar  b>  UB,  we  acquire  a  greater  oommand  of  attenUon 
with  respect  to  the  objects  about  which  it  Is  con- 
versant ;  fbr  the  Information  which  we  already  poa- 
aeaa  gives  us  an  interest  in  every  new  truth,  and  every 
new  ftict,  which  have  any  relation  to  It.  In  moat 
oasee,  our  habits  of  inattention  may  be  traced  to  a 
want  of  curiosity;  and,  Uierefere,  such  habits  are  to 
be  oorrected,  not  by  endeavoring  to  force  the  atten- 
tion in  particular  instances,  but  by  gradually  learning 
to  place  the  ideaa  which  we  wish  to  remember  la  an 
interesting  point  of  view. 

"3,  When  we  enter  on  any  new  literary  pursuit, 
we  are  unable  to  make  a  proper  discrimination  on 
point  of  ntility  and  importanoe,  among  tho  ideas 
Which  are  presented  to  ns;  and  by  attempting  to 
grasp  at  every  thing,  we  bil  In  making  those  mode- 
rale  acquisitions  which  are  suited  to  the  limited 
powers  of  the  human  uilnd.  As  onr  Information  ex- 
tends, our  selection  becomes  more  J  udioioas  and  more 
oonfi.ned ;  and  our  knowledge  of  useful  and  connected 
trutlis  advances  rapidly,  ftom  our  ceasing  to  distract 
the  attention  with  such  as  are  detached  and  losignlfl- 

"i.  Every  object  of  our  knowledge  Is  related  to  a 
variety  of  others ;  and  may  be  presented  to  the 
(houghla,  sometimes  by  one  principle  of  association, 
and  sometlmea  by  another.  In  proportion,  therefore, 
to  the  multiplication  of  mutual  relations  among  our 
ideas  (which.  Is  the  natural  result  of  growing  informa- 
tion, and,  la  p«rticular,  of  itabils  of  philosophical 
atudy)  the  greater  will  be  the  number  of  oocaslons  on 
which  they  will  occur  to  the  reoolleotlou,  and  the 
firmer  will  be  the  root  which  each  idea,  In  particular, 
will  lake  in  the  memory.  It  follows,  too,  from  this 
observation,  Utat  the  bclllty  of  retainiag  a  new  fiu^ 
or  anew  idea,  will  dependontlienuml>er  of  relations 
which  it  bears  to  the  former  objects  of  our  knowledge; 
and  on  tfae  other  hand,  Uiat  ever;  aoquisltion,  bo  for 


from  loading  the  memory,  givea  us  u,  tlritter  liuld  of 
mil  that  part  of  our  previous  informaUon,  with  wtiiuh 
it  woa  in  any  degree  connected. 

"  G.  In  the  last  place,  the  natural  powera  of  memory 
ore,  in  the  cass  of  the  philosopher,  greatly  aided  by  iiia 
peculiar  habits  of  classification  and  arrangement  — 
the  most  important  Improvement  of  which  memory 
is  BUBoeptibie." 

Influenced  by  such  reflections  as  these,  let  the  stn- 
dent  approach  bis  task  with  a  well  directed  and  well 
regulated  energy— and  be  will  soon  find  that  bis 
memory  la  sufllclent  for  the  duties  imposed  upon  iU 
A  patient,  persplcadons  intellect,  adopting  and  ad- 
hering to  a  methodical  plan  of  study,  will  very  soon 
fbel  cons<dona  of  a  memory  gradually  adapting  itself 
to  its  office  —  forming  daily  innumerable  secret 
sources  of  oiiaociation,  at  once  Ikcilitating  the  acqui- 
sition, retention  and  use  of  legal  learning.  Attention 
and  meUiod  are.  Indeed,  the  foundation  and  support 
of  memory.  Freaineiit  reflection  on  what  has  been 
read" perpetual recnrrence  to  leading priodplen,  and 
application  of  it  to  the  actual  occurrences  of  business, 
will  be  the  readleat  way  of  making  what  is  read  — 
our  oam.  It  cannot.  Indeed,  be  loo  n^uently  im- 
preeaed  npon  the  student,  that  with  method  he  may 
do  every  thing,  without  It  he  can  do  nothing.  In  legal 
stndiea.  "The law  Is  a  labyrinth;  and  certainty,  if 
there  be  any,  method  Is  that  Ariadns'a  dew  that  must 
lead  ns  out  of  it"  "I  must.  In  general,  say  thus 
much  to  tbe  legal  student,"  says  Sir  Matthew  Hale; 
"it  1b  very  necessary  for  him  to  observe  a  method  in 
his  reading  and  study.  Let  him  assure  himnelr, 
tboneA>  bis  memory  be  never  ao  good,  that  he  wlU 
never  be  able  to  carry  on  a  dislinet  aervieeable  meiiiory 
of  all,  or  thegreatest  part  of  what  he  reads,  to  the  end 
of  seven  years,  or  mnch  ahorter  time,  without  tbe 
help  of  method :  nay,  what  be  bath  mad,  seven  yearn 
xinoe  will,  without  tbe  aid  of  method,  or  reiterated 
use,  be  as  new  to  him  as  if  he  had  scarcely  read  it," 
This  great  man  then  proceeds  to  recommend  (he 
student's  copying  Into  a  eommon-ptaee'book  "  the  sab- 
stance  of  whatever  he  reads;"  hat,  It  may  lie  sug- 
gested—why  not  rather  imprint  It  in  bis  raemoryT 
Wby  b^et  tbe  habit  of  reliance  rather  on  a  onminon- 
plaoe-book,  than  on  tbe  memory  T  This  subject, 
however,  will  be  discussed  hereafter.  One  of  tbe 
profonndest  and  most  versatile  scholar*  In  England, 
and,  perhaps,  in  Europe— In  raanyrespectBDneofthe 
most  eccentric  — has  a  prodigions  memory,  which  tbe 
antbor  once  told  biro  was  a  magazine  stored  with 
wealtbfromeverydepartment  of  knowledge.  "I  am 
not  surprised  at  It,"  he  added,  ''  nor  would  yon  be,  or 
any  one,  tbat  knew  the  pains  I  have  taken  In  teleeling 
and  deporiting  what  yon  call  my  'wealth.'  I  take 
core  always  to  ascertain  tbe  value  of  what  I  look  at  — 
and  if  (atlsfledon  that  score,  1  most  careftally  stow  It 
away.  I  pay,  be^dea,  fkvqnent  vlslls  to  my  '  maf^- 
sine,'  and  keep  an  inventory  of  at  least  every  thing 
important,  which  I  ft«quently  compare  with  my 
stores.  It  is,  bowever,  tkt  tyttematie  di*po*ition  ami 
arratigement  I  adopt  which  lightens  the  labors  of 
memory,  I  was  by  no  means  remarkable  for  memory, 
when  yonng ;  on  the  contrary,  I  was  comldeted  rather 
defecUve  on  that  score." 
In  conclaaion,  a  little  ihmlllarity  with  l^al  atudiea 
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And  pntotioe,  will  oonrinoe  the  youDg  reader  of  (he 
truth  of  one  of  the  obaerratlotia  ^ready  quoted  from 
Dugald  Stewart— of  the  praetleabllilT  of  acquiring  a 
•ort  of  technical  dexterity  In  remembering  both  bete 
and  prlndpleB.  Bat  of  what  avail  are  qalck  and  ao- 
oniBte  aeqaisltlonB,  and  tenadona  retention  or  knowl* 
edge,  without  the  power  of  turning  it  to  praotical 
acoounlT  OC  what  use  la  the  finest  supply  of  dmga 
and  chemicals,  never  so  beautlfUllj  arranged,  If  their 
owner  cannot  compound  them  T  In  other  words,  what 
are  apprehenslona  and  memory  without  ivdokbst  t 

"The  fticnlty  of  examination  or  Judgment,"  as  Sir 
John  Doddridge  saltb,  "Is  almost  alone  anffldent  to 
make  a  ready  and  able  lawyer.  Thla  solidity  of  Judg- 
ment teaoheth  to  weigh  and  try  the  particalars  appre- 
hended, snd  to  sever  for  us  the  predone  from  the  vUe. 
•  •  •  Nothing  Is  more  pnifudlcial  to  it  than  predpl- 
tancy  and  Impatience  of  delay  or  attendance  on  the 
determination  of  right  reason,  which  makes  na  oom- 
monly  run  away  with  halter  a  broken  Judgment;  In 
which  respect  Aristotle  In  his  Ethics  very  elegantly 
compares  It  to  a  hasl?  servant  that  goes  away  posting 
without  his  errand.  Without  this  Ikculty  of  Judg- 
ment, though  a  man  were  fnmlshed  with  every  thing 
else,  he  hath  no  more  safQciency  to  Jndge  or  plead 
than  the  code  or  digest— aa one salth — which, com- 
pasalng  within  them  all  the  laws  and  mlee  of  reason, 
fbr  all  that,  cannot  write  one  letter." 

Let  the  stndent.  It  is  onoe  more  entreated,  bear  In 
mind,  in  all  his  readings,  tliet  ho  is  reading  not  for 
speonlative  'tiatj>raetieat  purposes ;  that  the  period 
will  soon  arrive  when  he  must  v««  his  acquisitions — 
often  io  very  arduous  drcnmstsncas ;  that  he  can  ap- 
pear in  public  but  aa  he  shall  have  qualified  himself 
beforehand  by  private  study.  If  he  do  not  thns  reflect 
and  act ;  If  oonsiderationa  of  this  kind  do  not  con- 
stantly inflvtnee  his  mind,  he  may  shnt  ap  his  books. 
Quickly  as  he  may  acquire,  firmly  as  be  may  retaJn, 
ItwUlbealllost  upon  him;  allhisbcultlesandacqui- 
Bltions  will  fiill  him  when  the  day  of  trial  shall  have 
arrived. 

Whatever  be  the  subject  of  the  student's  reading  — 
either  a  treaUse,  or  a  report — ^let  him  Imagine  iiimself 
doing  so  in  preparsUon  for  the  next  day's  business. 
This  reflection  is  calculated,  more  than  any  thing  else, 
to  set  an  edge  upon  his  attention— to  pat  all  his 
powers  on  the  ^i  vive — to  throw  an  air  of  intense 
and  vivid  InlerMt  over  the  driest  stadtee.  Is  he 
reading  an  Intricate  case,  fall  of  elaborate  and  pn>- 
Ibond  argumentation  r  Let  him,  after  conddering 
eaoh  side  of  the  question,  draw  upon  hit  own  inge- 
nuity—Imagining himself  to  be  one  of  the  counsel 
engaged.  Does  he  differ  on  any  points  tnm  the  rea- 
soning which  lies  before  hlmf  Let  him  note  down 
the  grounds  of  such  difference — let  him.  In  short, 
eareftUly  and  calmly  weigh  eaoh  In  the  balance  of  his 
own  understanding :  endeavor  to  put  a  porticolar  ar> 
gnment  in  a  more  striking  point  of  view  — in  more 
cogent  terms— to  develop  some  latent  objeotioo — In 
abort,  to  reallie  the  case  and  make  it  his  own.  His 
reasoning  powers  cannot  &11  to  improve  very  rapidly 
under  this  sharp  and  constant  exendse,  which' trsns- 
Ibrma  a  reporter  Into  a  learned  and  Ingenious  and 
fUendly  personal  opponent.  If,  instead  of  this,  he 
rette  satisfied  with  what  be  oonaidera  a  rapid  concep- 


tion of  an  aathor's  meaning— with  asort  of  general 
notion  of  the  scope  and  drift  of  a  particular  argumen- 
taUon — and  make  no  efibrt  to  enter  into  it  as  a  matter 
of  personal  Inveetlgatlon  —  he  will  receive  but  little 
real  practical  benefit  from  the  best  course  of  reading 
that  could  be  devlaed;  he  will  become  one  of  tlinse 
already  alluded  to,  who  are  "  ever  Uaming,  and  ntoar 
able  to  come  to  the  knovledge  of  tAe  frwtA." 

Thns,  then,  let  the  student  make  a  prudent  seteo- 
tioti  of  a  course  of  reading,  and  steadily  adhere  to  It, 
but  In  doing  to  sedulously  and  perseverlngly  labor  io 
the  dlecipline  of  bis  mind ;  keeping  In  view  this  cod- 
temporaneoug  exerdse,  never  caring  how  severely, 
of  his  apprehension,  his  memory,  and  his  Judgment ; 
fixing  his  mind's  eye  upon  a  splendid  Instance  of  the 
advantages  conferred  by  early  disdpline  upon  a  natu- 
rally fine  Intellect— liord  Mansfield,- of  whom  it  is 
eloquently  said,  that  "  he  apprehended  the  facta  with 
such  olaamess,  rationed  every  (drcnmslance  with  such 
ease,  and  weighed  the  ingredients  of  equity  in  so  Just 
a  balance,  that  one  is  at  a  loss  whether  to  admire  moat 
the  quickness  of  his  apprehension,  the  strength  of  hla 
memory,  or  tbe  sonndness  of  his  Judgment." 

There  occurs  in  an  excellent  work  on  l^al  studlea 
snob  a  vivid  picture  of  tbe  advocate  destitute  of  a 
"clear  and  settled  judgment,"  as  Is  calculated  to  form 
an  instmctive  finale  to  this  chapter ; 

"How  would  that  advocate  appear,  who  sliould 
stand  up  in  a  court  of  Judicature,  without  having  ac- 
quired a  dear  comprehension  of  tlie  nature  of  his  caso, 
and  of  its  variona  parts  and  circumstances ;  wander- 
ing ftom  this  to  that  part  of  his  subject,  unable  to  dis- 
cern what  part  to  produce  and  what  part  to  retain; 
fixing,  by  diance,  upon  some  weak  or  di^oliiled 
member,  and  then,  with  an  unmeaning  solemnity, 
drsf^ng  it  forth  as  the  main  support  of  bis  cause ; 
discovering  his  mistake  only  by  the  Impatience  of  tila 
auditors,  and  covered  with  confHuion  at  a  sense  of  his 
Inability  to  rectuy  iti  tJnwiUing,  however,  to  termi- 
nate his  efforts  abruptly,  he  has  recourse  to  bis  Imagi- 
nation—and this  serves  only  to  make  his  weakness 
the  more  oonsplcuona ;  bis  uncertainty  Increases ;  be 
oonUnuea  to  beq>  words  upon  words  without  meaning 
or  end ;  now,  in  all  the  violence  of  auger,  he  declaims 
upon  the  iq]netioe—bnt(t^u>Aat,  he  cannot  tell;  now 
be  would  argue— bul^  like  a  man  talking  In  his  sleep, 
he  has  no  single  cert^n  position  on  which  to  found 
bis  argument :  now  he  would  complain,  now  remon- 
strate, now  entreat,  till  at  length  his  speech  beoomea 
a  chaos,  and  nothing  but  his  sUence  can  restore  bim, 
and  those  wliom  he  addreaem,  to  regularity  and  the 
^'Sbt." 

The  abolition  of  the  cumbrous  Common  Iaw  prac- 
tice, and  tbe  adoption  of  a  Coda  similar  to  that  la 
force  in  New  York,  Is  likely  to  be  one  of  the  results 
of  the  Oenstitntional  Convention  now  In  session  In 
lUiuols.  Mr.  I^cber  Introduced  a  reeolnUon  pro- 
viding for  tbe  appointment  of  a  commission  to  reviae, 
simpll^  and  abridge  tbe  mlee  of  practloe ;  to  abolish 
the  distinctions  between  law  and  equity,  etc.,  but 
afterward  withdrew  It,  to  be  agalD  presented  on  tbe 
coming  In  of  the  report  of  the  Judiciary  Committee^ 
Illinois  Is,  in  most  things,  a  wide-awake,  progresslTS 
Slate,  and  tbe  wonder  is  that  It  baa  so  long  adhered 
to  the  practice  of  the  andents  in  law  matters. 
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CUmOUB  IKAOINARY  TRIALS. 

"The  Arraigning  >nd  Indicting ofSlr  John  Barley- 
corn, Knt.,  printed  Tor  Timothy  Toupot,"  Is  a  vhim- 
■leal  little  tract,  in  which  the  knight  la  put  upon  his 
trial  at  the  sign  of  the  Three  Loggerheads,  before 
"Uliver,  and  Old  Nick,  bis  holy  Atber,"  as  Judges. 
The  witnesses  for  the  prosecation  were  cited  under 
Uie  hands  and  seals  of  the  said  Judges,  Bitting  "  at  the 
sign  of  the  Three  Merry  Companions  In. Bedlam; 
that  is  to  say.  Poor  Robin,  Merry  Tom,  and  Jack 
Lackwil."  The  prisoner  pleaded  not  guilty,  and 
Lawyer  Noisy  thos  opened  the  caose :  "  May  It  please 
your  lordship  and  gentlemenof  the  Jury,  lam  counsel 
for  the  king  against  the  prisoner  at  the  bar,  who 
stands  indicted  of  many  hednous  and  wicked  crimes. 
In  that  the  said  prisoner,  with  malice  prepense  and 
several  wicked  ways,  has  oonapired  and  brought  about 
the  death  of  several  of  his  majesty's  loving  subjects, 
to  the  great  loss  of  several  poor  families,  who  by  this 
means  Itave  been  brought  to  min  and  be^fary,  which, 
before  the  wicked  deeigns  and  contrivances  of  the 
prisoner,  lived  in  a  flourisliing  and  repntable  way, 
bat  now  are  reduced  to  low  droumslancea  and  great 
misery,  to  the  great  loss  of  their  own  bmilies  and  the 
nation  In  general.  We  ^all  call  oar  evidence,  and  if 
we  make  the  facts  appear,  I  do  not  doubt  but  yon  will 
And  him  guilty,  and  your  lordship  will  award  such 
punishment  as  the  nature  of  his  crimes  deserved." 
Vulcan,  the  Blacksmith,  then  teatlfled  that  the  prisoner 
badquarreledwlthhtm,Uirown  him  down,  picked  his 
parse,  and  set  his  wife  a-scolding.  Will,  the  Weaver, 
that  IJie  prisoner  bad  bound  him  hand  and  foot,  thrown 
him  In  adltcb,and  dislocated  his  shoulder.  Stitch,  the 
T^lor,  to  the  same  eifoct  Wheatley,  the  Baker,  that 
the  prisoner  bad  spoiled  his  business.  The  prisoner, 
being  called  on  for  his  defense,  urged  that  he  was  a 
Mend  to  his  accusers  until  they  abased  him,  and  that 
If  any  one  was  Ui  blame,  it  was  his  brother  Malt,  who, 
being  called,  nt^iied  tbe  same  arguments,  'niomas,  the 
Flocghman,  Bunch,  the  Brewer,  and  Mistress  Hostess, 
gave  the  prisoner  an  excellent  character,  insisting  that 
he  was  Indispensable  to  them,  and  that "  ifyou  put  him 
to  death,  all  England  Is  undone,  for  there  Is  not  another 
in  the  land  can  do  as  he  can  do,  and  hath  done ;  for  he 
can  make  a  cripple  go,  a  coward  fight,  and  a  soldier 
neither  fbel  hunger  nor  cold."  The  oourt  then  charge 
the  Jury!  "You  bavenowheardwhathasbeenotfered 
agaUist  Sir  John  Barleyoom,  and  the  evidence  that 
has  been  produced  in  his  defense.  If  you  are  of 
opinion  that  he  is  guilty  of  tbose  wicked  crimes  laid 
to  his  obarge,  and  has  with  malice  prepense  conspired 
and  brought  about  the  deathof  seveialof  his  majesty's 
loving  snl^ecta,  you  are  then  to  find  him  gallty ;  but 
if,  oo  the  coatrary,  you  are  of  opinion  that  be  had  no 
r«Bl  intention  of  wickedness,  and  was  not  the  Imme- 
diate, but  only  the  acddental,  cause  of  these  evils  laid 
to  his  charge,"  —that  Is,  I  suppose,  if  the  complain- 
ant's negligence  contributed  to  produce  the  injury  — 
"  then,  according  to  the  statute  law  of  this  kingdom, 
yououghttoacqaithim."   Verdict:  notgullty.   Itlsto 
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be  noted  that  the  prisoner,  according  to  tbe  ci 
law  usage,  liad  no  counsel ;  and  It  may  well  be,  that  If 
all  prisoners  were  RsinfluenUal  with  courts  and  Juries 
as  Sir  John,  their  rights  would  l>e  safe  without  counsel 
in  these  days. 

Another  curious  trial  is  that  of  Flora,  In  "  Fnnebria 
Florse,  the  Dowiifidl  of  May-games,"  a  tract  pub- 
lished In  ISSI  by  Thomas  Hall.  Tbe  arr^gnment  Is 
as  follows:  "Flora,  hold  up  thy  hand.  Thou  art 
here  Indicted  by  the  name  of  Flora,  of  the  dty  of 
Rome,  In  tbe  county  of  Babylon,  for  that  thou,  con- 
trary to  the  peace  of  our  sovereign  lord,  his  crown 
and  dignity,  hast  brought  In  a  pack  of  practical  fitnat- 
Ics,  vis. ;  Ignorants,  atheists,  papists,  drunkards, 
awearera,  awash  bucklers,  maid  marians,  morrice 
dancers,  maskers,  mummera,  May-pole  stealers, 
health-drinkers,  together  with  a  rascalllon  rent  of 
fiddlers,  tbols,  fighters,  gamesters,  lewd  women,  light 
women,  contemners  of  magistracy,  affronters  of  min- 
istry, reb^Uons  to  masters,  disobedient  to  parents, 
mlsspenders  of  time,  and  abusera  of  the  creature," 
Ac.  "  Judge :  What  sayost  thou,  guilty  or  not  gall  ty  T 
I^itoner;  Not  guilty,  my  lord.  Judge:  By  whom 
wilt  tbon  be  triedT  PrUoner:  By  tbe  pope's  holi- 
ness, my  lord.  Judge:  He  is  thy  patron  and  pro- 
tector, and  so  unfit  to  be  a  Judge  in  this  case. 
iVifoner;  Then  I  appeal  to  the  prelates  and  lord 
blsbops,  my  lord.  Judge :  This  is  but  a  tiffany  pat 
off,  for  tbongh  some  of  that  rank  did  lot  loose  the  rein 
to  such  profhneneas  in  causing  the  book  of  sports,  for 
the  profknaUon  of  Ood's  Iioly  day,  to  be  read  In 
churches,  yet  'tie  well  known  that  tbe  gravmt  and 
most  pious  of  that  order  have  abhorred  sncb  prorane- 
neas  and  misrule.  Prisoner:  Then  I  appeal  to  the 
rent  and  rabble  of  the  world.  Judge .-  These  are  thy 
followers  and  tby  fovorltes,  and  unfit  to  be  Judges  In 
their  own  case.  Priaoner:  My  lord.  If  there  be  no 
remedy  I  am  content  to  be  tried  byajury.  Judge: 
Then  bast  well  said ;  thou  shall  have  a  full,  a  fUr, 
and  a  free  hearing.  Crier,  call  tbe  Jury.  Crier: 
O  yest  O  yes  I  All  manner  of  persons  that  can  give 
evidence  against  the  prisoner  at  the  bar,  let  them  come 
into  court,  and  they  shall  be  freely  heard.  Judge: 
Call  In  the  Holy  Seripturet.  Crier:  Make  room  for 
the  ffoly  Seripturet  to  oome  in,"  Not  only  the  Holy 
Scripturet,  but  Pliny,  Lactautias,  Synodus  Francica, 
Charles  the  Second,  Ordinance  of  Parliament,  Solemn 
League  and  Covenant,  Order  of  tbe  Council  of  State, 
Mr.  Elton,  Dr.  Ames,  Bishops  Babington  and  An- 
drews, and  dually  Ovid,  give  testimony  against  the 
unfortunate  goddeoa.  No  one  appeared  to  testify  iu 
ber  behalf,  and  she  was  adjudged  to  perpetual  banish- 
ment, the  Judge  pronoanoing  sentence  without  any 
verdictfrom  the  Jury  or  Bummlngup  In  the  prisoner's 
behalf.  It  is  evident  that  these  trials,  like  parables, 
"  do  not  go  on  all  fours." 

Al>ont  the  beginning  of  the  eighteenth  century.  In 
England,  the  "Boyal  Oak  Lottery,"  aa  the  rival.  If 
not  the  parent,  of  the  various  otber  demorallEing 
schemes  of  the  same  sort,  obtained  the  largest  share 
of  public  odinm.  The  evils  It  had  created  are  popa- 
larly  set  forth  in  a  tract,  entitled  "  The  Arraignment, 
Trial,  and  Condemnation  of  Squire  Lottery,  aiiaa 
Royal  Oak  Lottery,"  London,  1090.  The  following 
Jurors  were  Impaneled  :  Mr.  Posltlva,  a  draper  ia 
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Covent  Garden ;  Mr.  Squander,  >n  oilman  in  Fleet 
street;  Mr.  Pert,  a  tobaceonlst,  ditto;  Mr.  Captious  a 
milliner  In  Paternoster  Row ;  Mr.  Feeble,  t,  cotfee 
man  near  the  Change;  Mr.  Altrick,  a  merchant  in 
Qrace  Church  street;  Mr.  Haughtj',  a  vintner,  by 
amy's  Inn,  Holborn ;  Mr.  Jealous,  a  cutler,  at  Char- 
ing Cross;  Mr.  Peorlah,  a  bookseller,  in  St.  PBal's 
Churc^Tard;  Mr.  SpUbook,  near  Fleet  bridge;  Mr. 
Noysle,  a  silkman  npon  Lodgat«  hill ;  Mr.  Finical,  a 
laarber  in  Cbeapsido.  The  indiotmsnt  and  arraign- 
ment are  as  follows:  "You  stand  indicted  by  the 
Dame  of  Squire  Lottery,  aliaa  Royal  Oak  Lottery,  for 
that  you,  the  said  Squire  Lottery,  not  having  the  fear 
of  God  in  yoar  heart,  nor  weighing  the  Regard  and 
Duty  you  owe,  and  of  right  ought  to  pay  to  the  Inter- 
est, Safety,  and  Satisfaction  of  your  Fellow-Sut^ecls, 
have  from  Ume  to  time,  and  at  several  times,  and  In 
several  places,  contrary  to  the  known  Laws  of  this 
Kingdom,  under  the  shadow  and  coverture  of  a  Royal 
Oak,  propagated,  continued,  and  carried  on  a  most 
unequal,  intricate,  and  insinuating  Qame,  to  the  utter 
ruin  and  destruction  of  many  thousand  Families; 
and  that  you,  the  said  Squire  Lottery,  aliax  Royal 
Oak  Lottery,  as  a  common  Enemy  to  all  yoang  Peo- 
ple, and  an  inveterate  Hater  of  all  good  Couversation 
and  Diversion,  have  for  many  jrears  last,  and  do  still 
continue,  by  certain  conning  Tricks  and  Stratagems, 
Insidiously,  falsely,  and  impiously,  to  trepan,  cheat, 
deceive,  deony,  and  entioe  divers  Ladles,  Gentlemen, 
Citisens,  Apprentices,  and  others,  to  play  away  their 
Money  at  manifest  Odds  and  Disadvantage.  And  that 
you,  the  said  Squire  Lottery,  alia4  Royal  Oak  Lottery, 
tiie  more  secrettyand  effectually  to  carry  on  and  prop- 
agate your  base,  mnlicloua,  and  covetous  Doaigna 
and  Practices,  did  and  do  still  encoarage  several  lewd 
and  disorderly  Peisons,  to  meet,  propose,  treat,  oon- 
sull,  consent,  and  agree  upon  several  unjust  and  ille- 
gal methods,  how  to  ensnare  and  entangle  People  into 
your  delusive  Oame ;  by  which  means,  you  have  for 
many  years  past,  utterly,  entirely,  and  Irreooverably, 
contrary  to  all  maimer  of  Justice,  Humanity,  or  good 
Nature,  despoiled,  depraved,  and  defrauded,  an  In- 
credible number  of  Persons  of  every  Rank,  Age,  Sex, 
and  condition,  of  all  their  Lands,  Goods,  snd  ElTects ; 
and  from  the  Rulna  of  multitudes  built  fine  Houses, 
and  purchased  large  Estates,  to  the  great  Scandal  and 
reflection  on  the  Wisdom  of  the  Nation,  fbr  suflerlng 
such  an  intolerable  Impostor  to  pass  so  long  unpun- 
ished. What  say'nt  thou.  Squire  Lottery,  art  thou 
guilty  of  the  aforesaid  Crimes,  Cheats,  Tricks,  and 
Misdemeanors,  thou  stand' st  Indicted  of,  or  not 
Guilty  T  Xofteri/.'  Not  Guilty.  But  before  I  proceed 
to  make  my  Defense,  I  beg  I  may  be  permitted  the 
assistance  of  three  or  four  loamed  Sharpers  to  plead 
for  me,  in  case  any  Matter  of  Law  arise."  The  man- 
agers for  the  prooeontion  then  call  as  witnesses  Cap- 
tain Pasthope  and  Counsellor  Frivolous,  who  testified 
as  to  tiie  means  used  by  the  accused  to  ruin  themselves 
and  others.  The  prisoner  called  Captain  Quondam 
and  Mr.  Scamper,  who  spoke  to  bis  good  character. 
The  Jury  found  against  the  prisoner,  who,  with  Mr, 
Auction  and  Dr.  Sandltank,  also  tried  and  ooovictad, 
was  then  sentenced.  The  prisoner.  In  the  course  of 
bis  argument,  uttered  the  following,  which,  however 
true  it  may  have  Leea  of  his  country,  oettaialy  can 


have  no  application  to  this  nation  and  th3«e  days: 
"  If  all  the  Knaves  and  Cheats  of  the  Nation  were 
called  to  the  Bar  and  executed,  there  wonld  only  be 
a  few  Fools  left  to  defend  the  Commonwealth." 

Under  the  present  heading  may  properly  be  dted 
some  extracts  from  "  Le  Revenant,"  a  paper  pub- 
lished in  Blackwood  for  April,  IH27,  purporting  to  be 
the  relation  of  one  who  had  been  hanged  snd  was 
still  alive.  The  account  of  the  trial  Is  terribly  pow- 
erful and  lifelike: 

"The  whole  burinesi  of  my  trial  and  sentAuoe 
passed  over  as  coolly  and  formslly  sa  I  would  hare 
calculated  a  question  of  interest  or  aammed  up  an 
underwriting  account.  I  had  never,  though  I  lived 
In  London,  witnessed  the  proceedings  of  a' criminal 
court  before,  and  1  could  hardly  believe  the  com- 
posure and  tndi&brence,  and  yet  civility  —  fbr  there 
WHBnoshowof  anger  or  ill  temper  — with  which  I  was 
treated;  togetherwithtbeapparent  perfect  iDsenslbiilty 
of  ell  thepartimronnd  me,  while  I  was  rolling  on  witli 
a  speed  which  nothing  could  check,  and  which  in- 
creased every  moment,  to  my  ruin,  I  was  called  sud- 
denly up  teovn  the  dook,  when  my  turn  Ibr  trial  came, 
and  placed  at  the  bar ;  and  the  Judge  asked,  in  a  tone 
which  bad  neither  severity  nor  compassion  about  it, 
nor  carelessness  nor  anxiety,  nor  any  character  or  ez- 
presdon  whatever  that  conld  be  distinguished,  'If 
there  was  any  oounsel  appeared  for  the  prosecntlonT ' 
A  tiarrister  then,  who  seemed  to  have  some  oonidder- 
Btlon— a  middle-aged,  gentiemaDly-Iooking  man- 
stated  the  case  against  me,  as  he  said  be  would  do, 
■very  fhiriy  and  forbearingty;'  but  as  soon  a*  he  read 
the  f^Cts  from  bis  brief;  'that  only,'  I  heard  an  ofBeer 
of  the  gaol  who  stood  behind  me  say,  'put  the  rope 
about  my  neck.'  My  master  then  was  called  to  give 
his  evidence,  which  he  did  very  temperately,  but  it 
was  conclusive.  A  young  gentleman,  who  was  my 
counsel,  ssked  a  few  questions  In  cross-exam inatioD, 
after  he  had  carefully  looked  over  the  Indictment,  but 
there  was  nothing  to  cross-examine  upon.  I  knew 
that  well  enough,  thon^  I  was  tbaokftil  for  the  in- 
terest be  seemed  to  take  in  my  case.  The  Judge  then 
told  mo  I  thought  more  gravely  than  lie  bad  spokso 
before ;  '  Uiat  it  was  time  for  me  to  speak  In  my  de- 
fence if  I  bad  any  thing  to  say.'  I  bad  nothing  to  say. 
I  thoi^;ht  one  moment  to  drop  down  on  my  knees  and 
beg  for  mercy,  but  again  I  thon^t  it  would  only 
make  me  look  ridiculous,  snd  I  only  aiwwered  aa. 
well  as  I  conld, '  That  I  would  not  trouble  the  court 
with  any  defense.'  Upon  this  the  Judge  turned 
round,  with  a  more  serious  air  still,  to  the  Jury,  who 
all  stood  up  to  listen  to  him  as  he  spoke.  And  I  lis- 
tened too— or  tried  to  listen  attentively— as  hard  as  I 
could,  and  j^  with  all  I  could  do  I  could  not  keep  my 
tboagbia  troai  wandering.  For  the  sight  of  the 
court— all  so  orderly,  and  regular,  and  corapcasd, 
and  formal,  and  well  satisfied —spectaton  and  all-~- 
whlle  I  was  running  on  with  the  speed  of  wheels  on 
smooth  soil  down  hlU  to  destruction,  seemed  as  If  the 
wiled*  trial  were  a  dream  and  not  a  tbing  in  earnest 
Itie  barristers  sat  round  the  table  silent,  but  otteriy 
nnoouoemed,  and  two  were  looking  over  their  brieb 
and  another  was  reading  a  newspaper,  and  the  speo- 
tators  In  the  gallery  looked  on  and  listened  as  pleas- 
antly as  though  it  wet«  a  matter  not  of  death,  gains 
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on,  but  of  paatime  or  amuaemeDt;  nnd  on«  very  lat 
man,  who  seemed  to  be  the  clerk  of  tbe  court,  stopped 
bU  writing  when  tbe  Judge  began,  but  leaned  back  In 
his  chair  with  hie  bands  in  bis  breedtes  pocketa,  ex- 
cept once  or  twioe  that  be  took  euuff,  and  not  one 
Uvlngsoulseemed  to  take  notice— tbey  did  not  seem 
to  know  the  (act  — Ihat  there  was  a  poor,  dasperiite, 
helpless  creatare,  whose  dajrs  were  fbst  running  out, 
whose  hoars  nt  life  were  even  with  the  last  grains  in 
the  bottom  of  tbe  sand  glasa,  among  them  t  I  lost  tbe 
whole  of  tbe  Judge's  charge,  Ibinkiug  of  I  know  not 
what— in  a  sort  of  dream— nnable  to  steady  my 
mind  losnything.andonlybiUng  tbe  stalk  of  a  piece 
of  rosemary  that  lay  by  me.  But  I  heard  tbe  tow 
distinct  whisper  of  the  foremnn  of  the  Jury  as  be 
brought  in  tbe  verdict,  '  Guilty,'  and  tbe  last  words 
of  the  Judge,  saying '  that  I  ahnold  be  hanged  by  tbe 
neck  until  I  was  dead,'  and  bidding  mo  '  prepare  my- 
seir  for  the  next  life,  for  my  crime  was  one  that 
adrnlttsd  of  no  mercy  in  this.'  As  the  door  of  the 
conrt  closed  behind  ua,  I  saw  the  Judge  fold  np  his 
papers,  and  tbe  Jnry  tjeing  sworn  In  the  next  case." 

To  pass  "  from  grave  to  gay ;"  I  had  hesitated  for  a 
moment  whether  to  include  the  following  under  the 
head  of  imaginary  trials,  for  it  seems  as  true  as  Robin- 
eon  Crusoe;  bntasaJuattoeoftJiepeacecould  scarcely 
have  had  Jurisdiction  of  an  action  of  damages  for 
breachof  promise  of  marriage,  and  parties  at  the  time 
indicated  were  not  competent  to  testify  on  Uielrown 
behalf,  I  bave  concluded  that  It  most  &11  under  my 
province. 

"  Phillit  Sehoonmaker  v.  CtuT  Sogeboom.  Tbls 
was  an  action  for  a  breach  of  the  marriage  promise, 
tried  before  Squire  DeWltl,  Justice  of  tbe  peooe  and 
quontm,  at  New  Falte,  N.  Y.  Tbe  parties,  as  their 
names  indicate,  were  black,  or,  as  pbllanthropista 
would  say,  colored  folk.  Counselor  Van  Scha^ck 
appeared  on  behalf  of  the  lady.  He  recapitulated  tbe 
many  verdicts  which  had  been  given  of  late  In  Civor 
of  injured  innocence,  mucb  to  tbe  honor  and  gallantry 
of  an  Americanjury.  It  was  time  to  put  an  end  to 
these  fiUtblesB  professions,  to  these  cold-hearted  delu- 
sions; It  was  time  to  pata  curb  u[>ODtheliilse  tongues 
mud  fidse  hearts  of  pretendedlovers,  who,  with  honied 
accents,  only  wno'd  to  ruin,  and  only  profossed  to  de- 
ceive. The  worthy  counselor  trusted  that  no  injori- 
ous  impression  would  be  made  on  the  minds  of  the 
Jnry  by  tbe  color  of  his  client : 


"She  was  black.  It  was  true;  so  was  the  honored 
wife  of  Moses,  tbe  most  illustrious  and  inspired  of 
prophets.  Othello,  tbe  celebrated  Moor  of  Venice,  nnd 
Itw  victorious  general  of  her  armies,  was  black,  yet 
tbe  lovely  Deedemona  saw  'Othello's  visage  in  his 
mind.'  In  modern  times,  we  might  quote  bis  sable 
majes^  of  Haytl,  or,  since  that  country  bad  become  a 
republic,  Ibe  gallant  Boyer.  He  could  also  refer  to 
Bhlo  Rblo,  king  of  Uie  Sandwich  Islands,  his  copper- 
colored  queen,  and  Madam  Foki,  so  hospitably  recel  red 
and  fed  to  deatb  by  Uieir  colleague,  the  King  of  Eng- 
land—  nay,  tbe  oouneelorwaa  well  advised  that  tbe 
brave  general  Sucre,  the  bero  of  Ayachucho,  was  a 
dark  mulatto.  Wtiot  then  is  color  in  estitnatli^  tbe 
grielb  of  a  forsaken  and  ill-treated  Ibmalor    She  was 


poor,  it  MBS  true,  and  in  a  humble  sphere  of  lire ;  but 
love  levelsall  distinctions:  the  blind  god  was  nojodgo 
and  no  respecter  of  oilors;  his  darts  penetrated  deep, 
not  skin  deep;  his  client,  though  black,  was  flesh  and 
blood,  nnd  possessed  affections,  passions,  resentments 
and  sensibilities;  and  in  this  case  aha  oinfldently 
threw  herself  upon  a  Jury  of  Areemen — of  men  of  the 
north,  aa  tlie  friends  of  the  northern  President  would 
say,  of  men  who  did  not  live  In  Missourt,  and  na 
sugar  plantaUoiis ;  and  from  such  bis  client  expected 
Just  and  libdnil  demnges. 

"  Phlllis  then  advanced  to  the  bar  to  give  her  testi- 
mony. She  was,  aa  her  counsel  represented,  truly 
made  up  of  fleith  and  blood,  being  what  Is  called  a 
strapping  wench,  as  blank  as  the  noe  of  spades.  She 
was  dressed  in  the  low  Dutch  fitsblon,  which  has  not 
varied  for  a  century,  linsej-woolsey  petUcnttts,  very 
short,  blue  worsted  stockings,  leotber  shoes,  with  a 
massive  pair  of  silver  buckles,  bead  eor-rlngs,  her 
woolly  baircombed,  and  fiice  sleek  and  greoxy.  There 
was  no  'd^ected  'bavlour  of  visage;'  no  broken 
heart  visible  in  ber  bee ;  she  looked  fat  and  conifort- 
uble,  aa  If  she  bad  sa^Cained  no  damage  by  tbe  perfidy 
of  her  awaln.  Before  she  was  sworn,  the  court  called 
the  defendant,  who  came  [rota  among  the  crowd,  and 
ntood  respectfully  before  the  bench.  CnfTwnsagood- 
looking  young  fellow,  with  a  tolerably  smartish  dress, 
and  appeared  as  Ifbebad  been  In  the  metropolis,  tak- 
ing lessons  of  perfldloa't  lovers ;  he  cast  one  or  two 
cutting  looks  at  PbiUls,  accompanied  by  a  nlgnlflcanl 
tnru  up  of  tbe  nose,  and  now  and  then  a  contemptu- 
ous ejaculation  of  Eb  I — Umpb  I  —  Ough  I—  which  did 
not  disconcert  the  fiilr  one  in  tbe  least,  she  returning 
tlie  compliment  by  placing  ber  arms  B-klmbo,  and 
onrveying  ber  lover  from  head  to  foot  The  court  in- 
(inlred  of  Cuff  whether  he  had  counsel  T  'No,  massa,' 
be  replied,  "I  tell  my  own  'tory;  yon  see,  Massa 
Sijuire,  1  know  de  gentlemen  of  de  jury  berry  veil ; 
dere  is  Mnasa  Teerpennhig,  of  Little  'Snphus,  know 
him  berry  veil ;  I  piongh  for  htm ;  den  dere  Is  Mossa 
Traphagan,  of  our  town  —  how  he  do,  massaT  —  ah, 
dere  Massa  Topper,  dat  prints  de  paper  at  Big  'So- 
phus  —  know  him,  too;  dere  is  Maasn  Feet  bteen- 
berg  —  know  him,  too;  he  owe  me  little  money;- 1 
knew  'em  all,  Massa  Squire;  I  did  go  to  get  Mossa 
Lucas  to  plead  for  me,  but  he  gone  to  tbe  Conrt  of 
Error  at  Albany;  Massa  Sam  Free  and  Massa  Cock- 
bum  said  they  come  to  gib  me  good  character,  but  I 
no  see  'em  here.' 

"  Cuff  was  ordered  to  stand  aside,  and  Fbillls  was 
sworn.  Plaintiff  said  she  did  not  know  how  old  sba 
was;  believed  aho  was  sixteen :  she  looked  nearer 
twenty-six ;  she  lived  with  Hons  Sehoonmaker ;  was 
brought  np  in  tbe  family.  She  told  her  cose  as  pa- 
thetically as  possible:  'Massa  Squire,'  said  she,  'I 
^"os  gone  up  to  Massa  Schnonmaker's  lot,  on  Sbaun- 
gum  nionntain,  to  pile  brush ;  den  Cuff,  ha  vat  stands 
dare,  cum  by  vid  de  teem,  he  top  his  horses  and  say, 
"  How  de  do,  FhllllsT"  or,  as  she  gave  it  probably  in 
Dutch,  'Howgaodltmltyouf  "  Hail  goot,"  said  I ; 
den  massa  be  look  at  me  berry  liard  and  say,  "  Fbillls, 
pose  yon  meet  me  in  the  nlte,  ven  de  moon  Is  np,  nesr 
debam,Igotsumtinglasay,"—denIsBy,"  berry  well, 
CulT,  I  vill;"  he  vent  up  de  monntaln,  and  I  rent 
home ;  ven  I  eat  my  sapper  and  milk  do  cows,  I  soy 
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to  myaelf,  PbUUs,  pose  you  go  down  to  do  bam,  and 
bear  what  Cuff  lias  to  asy.  Veil,  Masaa  Squli^  I  go. 
Dare  was  Cnff,  Bure  enoagli.  He  told  me  bsaps  of 
tings  all  about  love ;  c»Iled  me  Weenus,  and  Jewpe- 
ter,  and  oder  tings  vat  be  got  out  of  de  play-house  van 
he  vent  down  in  de  alnpe  to  New  York,  end  he  ax'd 
me  if  I'd  marry  him  before  de  Dominie,  Oatertutnt,  be 
vat  preached  in  Milton,  down  'pon  Marlbro'.  I  say, 
CnfT,  you  make  fan  on  me;  be  say,  "No,  by  mine 
seal.  I  vil  marry  you,  FbilUs;"  den  he  gib  me  die 
here  as  eamesk'  Phillis  here  drew  ftom  her  huge 
pocket  an  immense  p^r  of  sclsBOrs,  a  Jack-knUb,  and 
a  wooden  pipe  cnrlously  caryed,  whicb  she  offered  as 
a  testimony  of  the  promise,  and  wbioh  waa  awom  to 
as  the  property  of  Cuff,  who  subsequently  had  ref^aed 
to  fulfill  the  contract. 

"Cuff  admitted  that  he  had  made  her  ■  kind  of  pro- 
mise, but  that  It  waa  conditional.  '  I  told  her,  Massa 
Squire,  that  she'  was  a  slave  and  a  nigger,  and  ehe 
must  wait  till  the  year  27,  then  all  wonld  be  free,  'cord- 
ing to  the  new  constitution ;  den  she  said,  berry  veil, 
I  viU  valt.' 

"  Phillis  utterly  denied  the  period  of  probation ;  It 
waa  to  take  place,  she  said,  '  reu  lie  got  de  new  cordu- 
roy breeches  from  Crip]»leley  Coon,  de  tailor ;  be  owe 
tliTM  and  sixpence,  and  Maasa  Coon  won't  let  him 
hab  dem  vldout  de  money ;  den  Cuff  be  run  away  to 
Varslng;  I  send  Coon  Crook,  de  constable,  and  he  find 
■am  at  Shandaklu,  and  he  bring  him  before  you, 

"The  testimony  here  closed.  The  court  charged 
tbejury,  that  although  the  testimony  waa  not  concln- 
aive,  yet  the  court  was  not  warranted  in  taking  the 
owe  out  of  the  hands  of  the  Jury.  A  promise  had 
evidently  been  made  and  had  been  broken ;  some  dif- 
ference existed  as  to  the  period  when  the  matrimonial 
contract  was  to  have  been  fulflUed,  and  it  waa  equally 
true  and  honorable  that  in  the  year  1827  slavery  waa 
to  oease  In  the  State,  and  that  bet  might  have  war- 
ranted tbe  defendant  In  the  postponement ;  but  of  this 
there  was  no  positive  proof;  and  aa  the  purtles  ootild 
neither  read  nor  write,  the  preaenta  might  be  con- 
strued into  a  marriage  promise.  The  court  oonld  see 
no  rauon  why  these  bnml>le  Africans  should  not.  In 
imitation  of  their  betters,  in  such  cases,  appeal  to  a 
jury  for  damages;  but  It  was  advisable  not  to  make 
those  damages  more  enormous  than  dccumstances 
warranted,  yet  sufficient  to  act  as  a  lesson  to  those 
oolored  gentry  in  their  attempts  to  Imitate  bsblon- 
able  infidelity. 

"Tbe  Jury  broi^ht  In  a  verdict  of  ten  dollars  and 
ooats  for  the  plainUK  The  defendant,  not  being  able 
to  pay,  was  oommitted  to  Kingston  Jail,  a  martyr  to 
bis  own  folly  and  an  example  to  all  In  like  ensen 
offending." 

The  lawyers  employed  to  defend  David  Plillllps,  of 
Wood  county,  Ohio,  who  was  charged  with  murder, 
but  recentiy  acquitted  of  tbe  same  through  the  "in- 
sanity dodge,"  threaten  to  go  back  on  him.  It  seems 
that  David  (who  has  become  sane  again),  mortgaged, 
during  bis  "Insanity,"  hiafarm  to  the  attorneys.  Be 
now  repudiates  the  mortgage  because  of  the  insanity 
that  the  lawyers  tbemselvea  had  eetabUabed,  hence 
the  difficulty. 


CURRENT  TOPICS. 
Judge  William  Strong,  of  Philadelphia,  has  quallQed 
and  taken  bis  seat  aa  Associate  Justice  of  the  United 
States  Supreme  Court.  He  Is  a  Jurist  of  undoubted 
ability,  and  will  do  honor  to  his  high  position.  Bat, 
unfortunately,  the  declarations  of  some  of  the  Senatora 
previous  to  hia  confirmation  have  given  rise  to  the 
impression  In  some  very  respectable  quarters  that  ho 
may  have  forestalled  his  opinions  on  tbe  If^-tender 
question. 

The  confirmation  of  Joseph  Bradley,  of  New  Jersey, 
as  Associate  Justice  of  the  Supreme  Court  of  the  United 
Slates,  which  took  place  on  the  2lEt  Inst.,  is  a  very  oon- 
dusive  demonstration  of  what  we  have  always  sup- 
posed waa  the  fact— that  the  pretense  of  rejecting  Judge 
Hoar,  on  the  ground  of  locality,  was  all  moonshine. 
The  real  ground  was  that  be  had  offended  the  Senators 
by  his  independent  discharge  of  bla  duties,  and  tliat 
method  of  avenging  their  Injured  dignity,  and  of  dis- 
playing their  petty  spite,  was  resorted  to.  Judge  Hoar 
haa  a  very  high  reputation  aa  a  Jurist,  and  bis  appoint- 
ment was  hailed  asagoodomen  by  every  one  desirous 
of  maintaining  the  Judicial  repatation  of  tbe  Supreme 
Bench ;  bat  the  Senalois  bad  their  little  axe  to  grind, 
and  he  was  cast  overlxwrd. 


The  L^slature  of  Pennsylvania,  like  most  other 
legislatures,  ezhibita  a  remarkable  degree  of  caution 
and  reluctanoe  in  enacting  any  measure  demanded  by 
and  likely  to  benefit  the  people.  The  citizens  and 
bar  of  Philadelphia  are  making  strenaous  efforts  to 
procnre  an  increase  of  the  Judiciary  in  that  city  —  a 
measure  clearly  demanded  by  the  condition  of  afioiis 
—  but  the  Legislature  seems  inclined  either  not  to 
grant  Uieir  request  at  all,  or  to  do  It  only  half  way. 
The  petitioners  asked  for  the  appointment  of  two  ad- 
ditional Judges  for  the  District  Court,  and  of  one  for 
tbe  Common  Pleas.  The  Legislature  proposes  to  add 
two  Judges  to  the  Common  Pleas  without  adding  any 
to  the  District  Court  Owing  to  the  limil«d  Jurisdio- 
tionof  the  Court  of  Common  Pleas,  nine-tenths  of  tbe 
litigation  Is  In  the  District  Court.  That  court  was 
eatahlished,  with  three  Judges,  about  sixty  years  ago, 
when  Philadelphia  was  a  comparatively  small  dty, 
end  is  notoriously  inadequate  to  tbe  vastly  increased 
busineaa  of  the  present  day.  The  evils  that  this  state 
of  things  ent^ls  upon  litigants  are  grievous,  and  it 
Is  to  be  hoped  that  the  l^lalatora  will  be  tndnced  to 
leave  their  hobbles  long  enough  to  provide  a  remedy. 


Hercules  had  not  a  more  difficult  task  to  perform 
In  cleansing  the  Augean  stables,  than  have  the  Revis- 
ing Commission  in  simpllfjing  and  ^BtemaUiing  the 
statute  laws  of  this  Stale.  It  would  be  qnite  difficult 
to  conceive  of  a  eollecUon  of  statutes  more  chaotic, 
more  loosely  drawn,  or  more  botobed.  than  those  that 
grace  or  deftue  our  statute  books.  To  reduce  these, 
or  rather  the  law,  to  a  comprehensive  and  organised 
sdence— to  re-drait,  re-model,  re-cast  and  revise  nearly 
every  act  of  the  last  half  century— is  what  ought  to  hg 
done;  but,  unfortunately,  what  cannot  and  will  not  be 
done.    Such  a  task  would  require  tbe  ability  of  a  Solon 
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and  the  iajn  of  the  planet  Jupiter;  and,  besides,  It  is 
not  contemplated  by  the  act  fbr  revision.  All  that  we 
can  hope  Tor  la  a  tinkering  up  of  the  worst  BtatuCes, 
ftnd  a  systematic  arrangement  or  the  whole.  Wo  ex- 
pect this  much  at  the  hands  of  the  Commisslonen!. 
We  expect  them  to  prune  and  reform  to  the  full  ex- 
tent of  their  power,  and  to  give  as  an  arrangement 
which  shall  not  belike  the  present  one— "past  find- 
ing out."  To  do  this  it  will  be  essential  for  them  tn 
devote  themselTes  personally  to  the  task  betbre  them, 
and  not  to  leave  it  to  their  cletka,  nor  to  be  led  away 
1^  the  syren  voice  of  clients. 


A  Jeat  is  ont  of  place  in  a  criminal  trial,  ollhongh 
when  unpremeditated  and  arising  naturally  ont  of 
Inoidents  connected  with  the  trid,  it  Is  sometimes 
tolerated.  Bnt  what  shall  we  say  when,  by  design, 
premeditated  and  arranged  seveisl  days  previously, 
the  priMeedinga  at  a  trial  for  felony  are  converted  into 
a  burlesque  for  the  entertainment  of  conrt,  Jury  and 
■pectatora  T  Such  a  scene  was  witnessed  on  the  ITth 
of  the  present  month  at  the  Rensselaer  Court  of  Ses- 
sions. An  Ignorant  black  man  who  had  been  indicted 
for  assault  with  intent  to  kill,  was  persuaded  by  some 
persons  desiroos  of  fun,  to  solicit  the  assignment  as 
counsel  of  an  individnal  of  hia  own  oolor,  who  had 
been  hsngingaboat  the  conrt  for  some  time  previously, 
who  was  peribctly  incompelent  and  nnflt  to  take  any 
part  in  the  management  of  any  litigation  whatsoever, 
and  who  had  never  been  admitted  to  the  bar.  The 
prisoner's  request  vras  yielded  to,  although  a  little 
thought  would  have  reminded  the  Court  of  the  utter 
Injustice  of  such  a  course.  The  fiirce  (of  a  trial)  was 
subsequently  performed  oh  the  day  we  have  men- 
tioned, to  a  crowded  bonse,  csnsiiig  much  amusement 
to  thane  wltnesaing  it,  also  the  conviction  of  the  pris- 
oner, who  was  sentenced  to  the  Slate  prison. 


Oovemor  Hoffman  bas  appointed  Francis  Eeman, 
of  Utica;  Amasa  J.  Parker,  of  Albany,  and  Mont- 
gomery H.  Throop,  of  New  York,  commissioners  to 
revise  the  statute  laws  of  the  State,  under  the  recent 
act  for  that  purpose.  These  gentlemen  are  eminently 
qualified  to  do  the  work  well.  Mr.  Eernan  was  for 
some  years  reporter  of  the  Court  of  Appeals,  and  bas 
filled  other  public  positions  of  tiaat  and  honor. 
Judge  Parker  is  a  lawyer  of  acknowledged  ability, 
and  of  extensive  practice.  Ho  was  one  of  the  editors 
of  the  Filth  Edition  of  the  Revised  Statutes,  which, 
however,  did  we  regard  him  reeponaible  for  the  plan 
and  execution  of  that  work,  we  should  hardly  urge  as 
an  argument  In  Ms  bvor.  Mr.  Throop,  though  prob- 
ably less  known  to  the  pnbllc  than  the  other  gontle- 
men  of  the  Commission,  bas  equal  capacity  for  the 
position.  He  is  a  careful  and  thorough  student  of  the 
law,  and  a  gentleman  not  given  to  the  prolltleaa  pnr- 
•ait  of  the  wlU-o'-tbe-wtBps  of  public  life.  He  has 
recently  prepared— what  we  have  reason  to  believe  Is 
— a  very  masterly  treatise  on  the  "Validity  of  Verbal 
Agreements,"  which  is  shortly  to  be  Issued  troia 
the  press  of  John  D.  Parsons,  Jr.  No  member  of 
this  Commissioa  will  do  his  work  more  ably  or 
more  thoroughly  than  will  Mr.  Throop. 


The  apprehensions  of  a  oonfllct  of  anthorlty,  be- 
tween the  State  and  Federal  courts,  in  the  Bininger 
case,  have  been  dissipated  by  the  decision  of  Judge 
Biatctifbrd.  One  of  two  partners  bad  brought  an  ac- 
tion In  the  State  court  to  wind  up  tbo  partnership 
aShlrs,  and  had  procured  the  q>pointment  of  a  re- 
ceiver. Subsequently,  an  allied  creditor  commenced 
proceedings  In  bankruptcy  against  tbe  firm,  and  an 
assignee  was  appointed.  An  application  was  there- 
upon made  to  the  Slate  court  to  have  the  receiver 
turn  over  the  property  to  the  United  States  Marshal, 
which  was  denied.  (1  Law  Jodbfal,  23.)  There- 
upon the  assignee  applied  to  the  United  States  District 
Court  for  an  order  directing  the  Marshal  to  take  the 
property  from  the  possession  of  the  receiver,  and  to 
enjoin  the  receiver  tram  anj  further  Interference 
therewith.  Judge  Rlatcbfnrd  tias  Just  rendered  his 
decision,  holding  that  when  property  Is  lawfliliy 
placed  In  the  custody  of  a  receiver,  by  the  court 
which  appoints  such  receiver.  It  Is  in  the  ciistody  and 
under  the  protection  and  control  of  such  court  for  the 
time  being,  and  no  other  court  has  a  right  to  inter- 
fere with  such  possesion,  unless  It  be  some  court 
wblch  has  a  direct  supervisory  uontrol  over  the  court 
whose  process  has  first  taken  possession,  or  some 
superior  Jurisdiction  In  tbe  premises.  And  that  It 
does  not  appear  that  the  United  Stales  court  baa  such 
superior  Jurisdiction  in  tbe  premises,  or  snch  super- 
visory control  over  the  State  court,  in  respect  to  the 
property  in  question,  as  to  authorize  it  to  take  ftain 
the  State  court  the  possession  of  snch  property,  or  to 
ei^oln  the  receiver  flrom  further  Interfering  with  snch 
property. 

We  ^ve  elsewhere  a  letter  from  Mr,  Wallace,  Re- 
porter of  tbe  United  Stales  Supreme  Court,  relative 
to  the  deoiskin  of  tbe  legal  tender  case.  He  claims 
that  tbe  Court  stood  five  to  three,  instead  of  four  to 
three  as  bas  been  alleged.  We  are  not  clear  that  such 
was  the  t»eL  The  decision  was  pronounced  on  the 
seventh  of  February,  and  at  that  time  the  Conrt  num- 
bered but  seven  Judges.  Mr.  Justice  Oiler  had  re- 
signed, and  his  resignation  had  taken  effect  But  the 
question  Is  only  important  as  it  bears  upon  the  prob- 
abilities of  a  future  reversal  of  that  decldon.  Even 
on  that  qaestion  we  fiiil  to  discover  that  It  has  much 
weight.  Nor  do  we  believe  that  any  argument 
ngainst  reversal  can  he  drawn  ftom  the  past  custom 
of  the  courL  Tbo  situation  of  the  present  question  is 
unlike  that  of  any  former  one.  Two  new  Judges  have 
been  added  to  the  court,  and  It  is  tbe  manifest  inlen- 
Uon  of  the  Senate  topocJI:  thattribmialln  fiivor  of  the 
legal  tender  act.  JadgeStrong— a  man  confessedly 
opposed  to  Uie  decision  In  the  Hepburn  case  — has 
taken  his  seat,  and  the  Conrt  to-day  stands  a  tie— 
four  to  four— on  the  question.  When  the  ninth 
Judge  (Judge  Bradley)  shall  have  qualified,  the  Court 
will,  beyond  peradventure,  stand  five  to  four  in  op- 
position to  the  former  decision  of  the  Court.  How 
much  regard  tbe  m^ority  will  have  for  the  maxim, 
itare  deeitia,  we  stanll  see.  Nor  Is  the  Ledger  correct 
In  supposing  that  the  question  cannot  again  be 
brongbt  before  tbo  Court  within  two  or  three  years. 
We  understand  that  there  are  now  cases  on  the  pres- 
ent calendar  Involriug  the  very  same  question,  wblch 
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are  read;  Ibr  Brgument,  and  which  will  be  argned  aa 
aoon  03  there  shall  be  a  full  bench  or  nine  Judges. 


The  ZVi6un«  announces  that  "one  ofthe  great  politi- 
cal dlsooveriea  of  the  age  Is,  that  it  does  not  require 
lawyen  to  make  laws."  80  much  the  worse  for  the 
"age."  It  will  not  be  very  surprising  If  it  shall 
abortlf  be  announced  that  "one  of  the  dlsooTsrlea  of 
the  age  is,  that  it  does  not  require  a  pbT^idan  to  cure 
diaeaae  or  a  Burgeon  to  amputate  a  limb."  It  haa  be- 
come quite  the  taahlon  to  send  men  to  perform  the 
most  capital  operatlooB  in  law,  and  to  adminiater  the 
most  potent  l^slatlve  medicines,  who  have  never 
devoted  a  moment's  thought  to  the  plainest  prlndplee 
of  State  pathology  or  surgery.  Our  statute  books  are 
lasting  monuments  to  the  foUy  of  this  sort  of  thing. 
It  would  be  of  far  leee  moment  to  set  a  Ikrmer,  or  a 
merchant,  or  an  editor,  even,  loose  In  a  hospital  fall 
of  paUents,  with  a  full  stock  of  medlcinee  and  aurgl- 
oal  Instrumenta,  with  general  Inatructloos  to  dose  and 
cut  ad  lilntum,  than  to  set  him  at  work  to  enact  the 
lawa  of  the  State  without  a  lawyer  to  golde  and  direct 
him.  For  almost  every  other  buaineea  and  vocation 
of  life  a  preparatory  edncUlon  Is  deemed  absolutely 
esaentlal;  but  for  l^slation— the  noblest  and  most 
Important  of  them  all — no  diatipUne  Is  thought  necee- 
sary.  Every  man  thtnks  himself  a  bom  l^;ialator, 
and  destined  by  a  apeoiol  providence  to  shed  luster  on 
the  Jurisprudence  of  bis  country.  In  the  light  of  theee 
latter  daya  how  old  fbgyish  are  the  words  of  Tully, 
who,  two  thousand  years,  wrote :  "  It  ia  neceasary  for 
0,  Senator  to  be  thoroughly  acquainted  with  the  Con- 
sUtutlon;  and  this  la  aknowledge  of  the  most  exten- 
sive nature;  amatterof  science,  of  diligence,  of  refleo- 
tion;  without  which  no  Senator  can  possibly  l^eBtted 
for  his  offloe."  How  foolish  the  opinion  of  that  very 
worthy  gentleman,  Hr.  Blackstoue,  when  he  stdd: 
"  How  unbeccming  must  It  appear  In  a  member  of  the 
Legislature  to  vote  for  a  new  law,  who  is  utterly 
ignorant  of  the  old  I  What  lUnd  of  interpretation  can 
he  be  enabled  to  give,  who  is  a  stranger  to  the  text 
upon  which  he  comments  f" 


We  have  had  occasion  several  times  to  express  our 
conviction  that  trial  by  Jury  in  civil  cases  waa  not  as 
a  rule  the  most  satisfactory  way  of  arriving  at  the 
truth  of  an  issue.  ThoBngliBh  "  Judicature  Commts- 
•Ion,"  some  time  since,  made  a  report  In  wblch  Isoon- 
ttUned  the  following  proposed  method  of  trial,  with 
which  in  the  main  we  concur : 

"It  seems  to  us  that  It  Is  the  doty  of  the  conntry  to  pro- 
vide tribunals  adapted  totbe  trial  or  all  clasMaofcaBes, 
and  capable  of  adjnatlng  the  rights  of  litigant  partlea  Id 
the  manner  moat  iDltable  to  the  nature  of  theqaesUouB 
to  be  tried.  We.  therefore,  reoommeod  that  great  dl>- 
oretlon  should  be  Eiven  to  the  Snpreme  Court  as  to  tbe 
mode  ol  trial,  and  that  any  question*  to  t>e  tried  ihoald 
l>e  capable  of  belug  tried  In  any  division  at  tbe  court : 

"1.  By  ajodge. 

"1  Byajurj-. 

"3.  By  a  referee. 

"TheplalnUtrshouId  t>eat  liberty  to  give  notice  or  UinI 
by  any  one  or  these  modes  wbEeh  he  may  prefbr,  subject  to 
tbe  Tight  otUia  deftndant  to  move  the  J  edge  to  appoint  any 
other  mode.  When  the  trial  l«  to  be  by  a  Jury  or  by  ref- 
eree, a  Judge,  on  applloaUon  by  eltber  party,  U  he  think 


the  qaeatlonB  lo  be  tried  are  not  anOclentiy  ascertained 
npon  the  pleadings,  itioold  have  the  power  to  order  Ibnt 
issues  !)«  pr^wred  by  tbe  parties,  and,  If  neoemary,  Bettled 
byhlmselr.  Tbejudge  should  also,  on  tbe  application  ot 
either  party,  bare  power  to  direct  that  any  qoeatlon  of 
law  should  be  Hist  argned,  tbatdifferenlqaestionBOf  fact 
arising  In  tbe  same  suit  ibould  be  tried  by  dlflbrent  modes 
oftrlal,  and  thaloneor  more  questions  of  fact  should  be 
tried  before  the  othera. 

"The  system  which.  In  all  the  divisions  or  the  Suprema 
Oonrt  to  which  it  can  be  oonvenlently  applied,  we  would 
rial  or  matlera  suitable  for  trial  by  relCreea, 


"We  tbluk  tliatthereshoDld  be  attached  to  the  Bnpreroe 
Court  otncers  to  be  called  offlclal  reterees,  and  that  a  Judge 
■bould  bBTB  power,  at  anytime  after  tbe  writ  of  summons, 
and  wtthor  wltbont  pleadings,  a ud  generally  span  such 
terms  as  he  may  think  Ot,  to  order  a  canse,  or  any  matter 
arising  therein,  to  be  tried  t>y  a  referee;  and  that  when- 
ever acaose  Is  to  be  tried  by  a  reforee.snch  trial  should 
be  by  one  of  these  offldal  referees,  nnlras  a  Judge  other- 
wise order.  We  think,  however,  that  a  Judge  should 
taave  power  to  order  such  trial  to  be  by  some  person  not 
an  omclal  referee  of  tbe  court,  but  wbo  on  being  so  ap- 
pointed should  pro  Aae  tilee  be  deemed  to  be.  and  should 
act  as  ir  he  were  an  official  referee.  The  Jndge  should  have 
power  to  direct  when  a  trial  shall  take  place,  and  the  ref- 
eree sbonld  be  at  liberty,  sobject  to  any  directions  wblch 
may  trom  time  to  time  be  given  by  the  Judge,  to  adjourn 
the  trial  to  any  place  which  he  may  deem  to  be  mora 


"The  referee  should,  unless  the  Judge  otherwise  direct, 
proceed  with  the  trial  In  open  court,  at  a(t  in  diem,  with 
power,  however,  to  adjonnt  the  further  bearing  for  any 
canse  which  he  may  deem  sntnclent,  to  he  certlfled  under 
his  band  to  the  court 

"The  referee  sbonld  be  at  liberty,  by  writing  under  bis 
band,  lo  reserve,  or  pending  the  reference  to  submit,  any 
question  to  the  decision  of  the  court,  or  to  stete  any  focla 
specially,  with  power  to  the  court  to  drawlnferences;  and 
the  verdict  should  la  sncb  case  he  entered  as  the  con  rt 
may  direct.  In  some  other  respecis  tbe  decision  of  (he 
relMee  should  bare  theeflbct  of  a  verdict  at  ni*f  prJiu.  sub- 
ject to  tbe  power  of  the  court  to  require  any  explanation 
or  reasons  from  the  refsree.  end  to  remit  tbe  cause,  or 
any  part  thereof,  for  rcconslderaUon  to  the  same  or  any 
other  relbree.  The  referee  should,  subject  lo  tbe  control 
or  tike  eonrt,  have  rail  discretionary  power  over  the  whol* 
or  auy  part  of  the  costs  of  the  proceedings  t>efore  bim. 


A.  delicate  and  Important  duty  is  Imposed  upon  the 
present  Legislature,  in  the  enactment  of  laws  required 
to  carry  Into  effect  the  judiciary  article  of  tbe  Consti- 
tution, reorganizing  the  Supremo  Court  In  order  to 
mitigate  as  fiir  aa  possible  the  evils  resulting  fVom 
numerous  tribunals  of  equal  authority,  and  in  many 
instances  of  last  resort,  the  amended  Judiciary  article 
provided  for  a  reduction  of  the  number  of  general 
terms,  designating  four  as  the  limit,  but  permitting 
the  Legislature,  if  they  saw  At,  to  fix  upon  a  anudler 
number. 

Several  bills  were,  during  the  early  port  of  the  winter. 
Introduced  into  the  Senate,  for  the  purftose  of  carrying 
out  the  intention  of  the  Constitution.  In  each  of  these 
bills  there  are  excellent  features,  and,  it  seems  to  us, 
radiral  defects.  In  one  thing  they  agree,  namely,  In 
the  division  of  the  State  into  three  departments.  In 
each  of  which  a  general  term  ts  to  be  held.  The  bill 
introduced  by  Senator  Wood  provides  for  an  addi- 
tional general  term  for  the  whole  State,  to  be  held  at 
Albany,  and  to  hear  appeals  upon  non-enumerated 
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moUoni  And  upon  mntiona  relating  to  practice.  In 
their  detnils  tbe  Heveral  bills  differ  extensively,  as 
will  be  seen  by  referring  to  the  Lav  Journal  or  Janu- 
ary 2»b,  In  which  each  bill  Is  g:iven  in  full. 

The  object  bad  In  view  by  tbe  Constitntional  Con- 
vention, In  reducing  the  number  of  general  terms,  was 
to  produce  uniformity  or  an  approximation  to  It  In  Che 
decisions  of  the  Supreme  Court.  In  many  matters  it 
Is  of  very  Uttle  Importance  what  the  law  is.  If  it  be 
only  certain.  Many  minor  points  are  now  left  to  tbe 
disoretlon  of  the  conrt  in  each  parttcnUr  case.  On 
these  points  there  ia  no  law,  and  oftentimes,  by  an 
arbitrary  exeridse  of  discretion,  the  intent  of  the  law 
is  defeated.  The  erroneons  decision  ia  reported,  be- 
comes a  precedent,  is  fbliowed  and  accepted  as  settled 
law  until  some  fearless  and  independent  judge  over- 
rules It.  OnmattersofpracticeUilsfrequentlyoccurs, 
and  canses  uncertainty  and  contradiction  in  tbe  law. 
To  secure  perfect  nniformity  it  would  be  necessary  to 
Bubmit  all  questions  to  the  deolslon  of  one  court  Tbe 
vast  amount  of  business  oonUnually  arlaing  prevents 
this,  however,  and  some  expedient  must  be  devised 
whereby  the  end  desired  may  be  approximated  with- 
out incumbering  tbe  court  of  last  resort  with  too  many 
easu.  Senator  Wood  propones  to  do  this  by  dividing 
Appeals  into  two  classes.  One  class,  Involving  the 
law  concerning  the  subject  matters  In  ilt^tion,  must 
be  appealed  to  the  general  term  of  the  department  In 
which  tbe  trial  is  had.  Here  there  Is  a  chance  that  a 
variance  may  arise  among  the  decisions  In  the  differ- 
ent districts,  but  the  Court  of  Appeals  will  settle  mnch 
of  this  variance.  In  the  otheralaaa  in  which  tbe  merits 
of  tbe  canses  litigated  do  not  come  in  question,  but 
^raply  matters  of  practioe,  the  appeal  must  be  made 
to  one  tribunal  from  every  part  of  the  State.  Here 
the  decisions  will  be  unifbrm ;  and,  although  a  right 
of  appeal  may  exist,  this  court  will.  In  most  Instances, 
be  the  court  of  last  resort.  In  a  little  time  Its  experi- 
ence will  give  It  such  a  bmlllarity  with  the  matters 
Intrusted  to  its  Jurisdiction,  that  the  Appellate  Conrt 
will  revise  to  overrule  Its  decisions,  and  an  appeal 
therefrom  will  be  useless.  Mr.  Wood's  bill.  In  thia 
manner,  meets  a  dlfflcnlty  that  seemed  to  be  without 
remedy.  In  other  respects,  such  as  In  tlie  abolition 
of  the  Code  of  Procedure,  It  wiU  hardly  find  l^voc 
with  the  profession. 

Senator  Uardenbei^h  proposes  to  make  the  general 
term  consist  of  four  Justices,  one  of  whom  shall  be  a 
"presiding  Justice;"  and  In  this  respect  Ills  bill  has 
an  advantage  over  the  others.  If  Mr.  Wood's  pro- 
Vision,  organizing  a  fourth  general  term,  with  an  ad- 
ditional clansediiectlng  tbe  sittings  of  this  term  to  be 
held  alternately  In  Xew  York,  Albany  and  Rochester, 
oould  be  inoorporated  Into  Mr.  Hardeuberg's  bill,  we 
believe  a  law  would  be  ft«med  which  woold  be  satis- 
flwtory  to  the  profession,  and  do  mnch  to  simplify  and 
harmonize  the  decisions  of  the  Supreme  Court. 


There  will  be  very  few  lawyers  in  the  next  New 
Hampshire  legislature.  Manchester,  Concord,  Nasboa 
and  Keens  send  bnt  one  each,  and  there  is  a  much 
smaller  number  than  usual  from  other  portions  of  the 


■'Aq  InUUlsent witnea.  yonr Honor!"  " IntclUgent? 
Wb7  he  hasn't  Intelligence  enough  to  oomprehend  a  dag 
flKht." 

On  an  examination  of  candidates  tor  admlailon  to  ths 
bar  in  New  York  city,  not  Ions  since,  an  applicant  wai 
•aked  to  deHne  "Gnrtesy:"  "Oh,  sir,"  was  tbe  raply. 
"  that's  a  kind  of  A«  daaitT  I " 


WD  of  the  TOQui  lawysT  wbo 
id  nothing  to  do  tbe  Qnt  year, 
id — deftndlng  blmseU  agaiaat 


The  Instance  Is  well  km 
went  ODt  west,  wbere  be  i 
and  all  he  could  do  the  leot 
tradesmen's  snlu. 

It  has  t>eenoialm*d  that  the  North  American  Indians 
had  only  a  naufnict.  and  not  a  fee  In  tbe  land,  when  this 
continent  was  first  discovered.  Bowaouldanlndlanhold 
In  lee  simple  when  he  didn't  know  what  a  lee  wast 

"Whatdopaupen  in  yonrpart  of  ttas  Slate  UvsonT" 
Inquired  some  one  of  Jnd^  B.,  of  New  Hampshire,  who 
had  an  extra  namber  of  town  pauper  cases  to  try,  ai  a 
jnry  termT  ''On  the  provisions  ot  tbe  statnie,  I  rather 
think,"  was  the  answer. 

The  other  day  we  heard  of  a  practitioner  who,  when 
nuked  how  be  was  getting  along,  replied,  "  Oh  I  have  all 
I  can  do,"  and  then  qaletly  added,  after  a  panae, "  to  keep 
oat  of  the  work  hoase."  He  snbseqnently  claimed  that 
he  did  a  lai^e  collecting  bnslness.  It  seems  that  he  pssus 
a  contribntloQ  box  aronnd  regularly  every  Bnndsy. 

Hnntlng  np  reoords  la  sometimes  prosy  work  enongh, 
yet  pro/Csslonal  eonveyancers  like  nothing  better.  It  ts 
not  often  that  a  gleam  of  hnmor  shines  in  the  pages  ol 
the  record  ofllce.  We  remember  once,  however,  In  the  <n 
(ridinoiUuniclaDM  of  a  deed, coming  across  the  recital:  "I 
A  B,  being  unmarrlnd,  blessed  be  God  fOr  the  same."  eU. 

A  schoolmaster,  wbo  afterwards  stndled  law,  by  some 
strange  tOrtnne  managed  to  get  on  the  hsnch.  where  Car- 
tonately  be  did  not  stay  a  great  while.  A  member  of  the 
bar,  who  had  been  one  of  bis  pnplls  In  former  days,  osod 
to  say :  "  He  swung  that  (emle  ot  his  pretty  lively,  I  can 
tell  yon,  hnt  I  could  stand  hla  ralinga  then  a  great  deal 
better  than  I  can  now  I  " 

"  The  Judgment  In  that  case,  your  Honor,  was  n^ponAtat 
noWr,"  remarked  a  connsel  citing  a  case  before  a  Jnitlce 
ot  the  peace. 

"  How'B  tbatt "  Inquired  the  dignitary. 

The  connsel  repeated  bis  remarks. 

"  Ah.  yes,"  said  the  Justice  with  a  gleam  of  satlsfoetlon, 
"Tt^xmdtateialtt.  Exactly.  Let  the  respondent  be  onated. 


COURT  OF  APPBAia  ABSTRACT. 
JWv  SmiOi,  Adm'x,  tie.,  V.  The  Brit  SaUraaa  Oa. 
In  an  action  against  a  railroad  company,  for  eanilDff 
tbe  death  of  the  plalntlfT'a  IntesUle,  the  defendants  al- 
leged that  the  deceased  negligently  nnderlook  to  Croa  Its 
track  aboat  the  appointed  time  tbr  the  train  at  a  place 
not  asnally  uiied  or  prepared  for  crossing  with  teams. 
"  ■■  -   i^Ded  that  the  plaoe  hail  bee"  '-- - 

n.   ifi*l(t,  that  tbe  evidence  <* 


neverai  wiineasea  wen 
fbr  a  crossing  by  them. 


bo  submitted  W 
Jbhn  Cbpt,  Adm' 


the  guestli 


ejnr 


Opinion  by  Mukbav, 
id  Etitabtlh  UeCramii,  v.  JuUia 


He.,  ana  aiuaoti 

T.  Aldm,  If  oL 

u  been  received  which  In  eqnlty  be- 

B  action  for  money  had  and  raealved 


THE  ALBANY  LAW  JOURNAL. 


vlll  lie  for  iW  recovery  under  the  Code,  and  any  del^nse. 
legnl  oreqaliable,  mny  be  Inlerpoeod  by  clie  derendnnc. 
Tills  BC'ltin  wm  bronuhl  to    recover  lurplus  moneys 


grivpii  by  the  plain  ([(Tj  lo  the  defendant.    T 
Bought  tn  retftln  tbe  money  by  virtue  uf  i 

Kngenn  the  Mine  premlseB  from  •' '-' 

^heplnltilll^  ' '■■  -'"' '" 


, —0  plnlntlffs  to  lilm. 

iilir^.  In  reply,  claimed  that  the  latter  mortgage 
IS  void  for  uiary,  because  k  portion  or  Ibe  consideration 
...rreof  wnsa  bond  nnd  morlgafie  given  br  the  plnintlfT, 
EllEOtieth,  to  ibe  defenilnnt  on  landR  In  Wisconsin,  made 

:u(ed  In  tlilR  Htatei  wIDb  no  place  of  pnymeut 

<1  by  the  law*  ol  thU 

by  BKiabelb. 


and  executed  In  tlilR  Htate, 
speoined,  nnd  tor  a  loan  of 
arenler  rate  of  Interest  Iban  lb  <ui<^vtiai 
Slate.    Jfetd: 

11,  Ttiut  (he  bond  nno  mortsnEe,  so  e 
WBsKoverned  by  the  laws  of  this  Slate, 
Told  for  iiHnry. 

Sd.  That  that  mortgac*.  belns  nsbrloai  and  having  ei 
tered  Into  and  fiirmed  a  part  or  the  consideration  for  U 
mortsnge  on  which  the  derendnnt  sought  to  apply  tt 
■urpliia  money  In  bis  hands,  the  latter  was  also  ttiinti 
Willi  usury,  and  was  void  for  the  whole  amount, 

M.  That  the  Act  that  Elliubeth  had  sold  tbK  Wlu^nniil 
lands,  subject  to  the  usurious  mnr' 


the  usury  as  to  herself,  allhniigh  U 


f  usury  against  such 


Opinion  by  J  a 

JbAn  T.  ParmeCee  v.  Det/a  W.  Oameron. 
legacy  that  has.  by  the  death  of  the  testator,  become 


e  wilhlu  the  equity 


inndeqnale  prli 
which  enable* 
Tevorsloners  1 
by  Jambk,  J. 

ITuilon,  ^urvlvor  ^  Benkard,  v.  Babeoek  el  oL 
Id  an  action  ror  rent,  by  a  lessor  against  a  lensee,  where 

lOr  a  breach  ofUie  fesior's  covenant,  that  the  cellar  should 
at  all  times  be  Ary .—Htid.  thai  the  question  pnt  lo  n 
wltnes\  "  What,  In  your  Judgment,  were  the  premises 
— I  occupied  worth  less  per  annum  from  May.  iSM,  ifl 


]>e(<emher.  im2,  In  cnnnequence 

ones  lion.'  The  qnmtlon  aifto 
of  the  cellar  on  Ihe  henlth  of 
wai  c>h)ected  to  on  the  groui 


e  of  tl 

heeffect  of  the  dam  pi 

1  that  nothing  beyond 
Held,  that  the  object 


IxtTH^  f."" 


7b  KUbtequfni  paixhaser. 
iloo  of  renl  estat*  he  a  vi 
of  purchase  and 


lal  posscs- 
I  the  land. 


luenl  pnrchaser  of  t&e  Inlerextof  the  veni 

LDtv/ltOHLnndlng  Ibe  person  In  posaesslo-,  . „.,, 

>(  the  vendee,  and  not  the  venilee  himself,  (the  vendee 
iftving  put  the  tenant  In  poSBesalon  subsequently  to  hlg 
lurchase),  and  not wlthstan dine  the  sobJieqiient  pnr- 
hoser  Und  not  nctnal  knowledge  of  the  fact  of  such 
inssps^lnn.     Riiyce.   retp'l.    V.    I'lint  and  AnoOicr,  a}<pi'a. 


.., r '  "f  the  division  fence.    The  defendant  » 

Pep  e«ni>ed  rrom  bis  pasture  Into  the  plaloMIT's  whent 
Id.  through  a  brench  In  the  derendant's  part  of  the 
ice.  and  Injured  the  growlnR  crop.  That  part  of  the 
ice  hnd  been  recently  bnllt,  of  good  and  snltnble  mate- 
i!.  and  whs  lu  good  order  up  to  the  day  before  Ibe 
i-ape.bnt  during  the  night  of  that  day  one  lenxlh  of  the 
ire  wna  broken  down  by  a  log  being  thrown  upon  It  bv 
me  person  unknown,  and  the  sheep  escaped  through 
e  brench  thim  innde.  Hnd.  Ihat  the  defendant  wns 
ible.  Krom\.KirkendaU.  Opinion  by  jAUEsC.SMrTH,  J. 


EVlDinCE. 

QTmort^waue  —  JnterMt  — Act  Ion  by  the  vendor  for  the 
breach  of  an  agreement  lo  purchase  and  pny  for  a  quan- 
tity nf  barley  malt.  The  mnlt  was  to  be  Selivered  at  the 
d ertn dan t's  brewery  In  Auburn.  In  lots  as  the  defendant 
wBnle<l  to  use  It.  and  to  be  paid  for  as  fhstns  delivered.  II 
having  appeared  on  the  Irlal  that  there  wna  no  market 
price  of  barley  malt  at  Auburn,  at  or  about  the  lime  of 
the  breach,  the  plaintiff  was  permitted  lo  give  evidence 
of  the  market  value  at  New  York  and  Albany,  nnd  to 
show  that  the  prices  In  those  cities  an verned  the  price  at 
Auburn,  and  on  motion  for  a  new  trial  Ibis  was  held  lo 
be  unobjectionable.  Butlt  was  held  erroneous  io  permit 
bim  to  Introduce,  for  that   purpose,   the   testlrnony  of 

quotations  read  by  them  In  newspapers  published  in  New 

--■ ^  Albany,    and  of  telegraphic  dispatches  from 

«  printed  In  newspapers  published  at  Anbnrn. 
outii  tcoiimooy  [s  mere  hearsay.  Wliether,  In  such  case. 
Interest  Is  allowable,  as  matter  of  law,  or  only  In  Ibe  dli' 
cretlon  of  the  Jury,  quere.    f^errlt  v.  Svldl/r.    Opinion  by 


nisengers ,"  Ac.    The  Intesta 
thbun,  Steuben  county,  w 


—  The  defendants 
t  personal  InjE 
y  publls 


.t.^^m.^a.j., 


lo  travel  by  pul 


nientlon  of  setting 


'Ight  o'clockln  iheevenlnK.   On  1 

-..„ it  wharf,  the  party  started  on  fooi  u> 

go  to  the  station  of  Ihe  New  York  Central  Railroad  Coin- 


pany,abontseventy  rods  from  the  wharf,ln  further  pros< 
cutlonofthelrjourneyjandon  Uie  way,  the  pini  n  tlirs  In 
testate  slipped  and  fell  upon  the  aldewotk.  and  recclveu 
Injuries  of  which  she  diedin  a  few  days.  It  appeared  that 
It  was  usual  for  persona  arriving  on  the  steamboat  U)  past 
frnm  ihB  wh»rf  i«  ■>,»  ~  1 1roaf  _Btatlon  on  foot.   It  also 


NorOirup.j..     .,    .  _     ._ 

pant/.    Opinion  by  James  C.  Bkith,  J. 


The  esse   distinguished 

-" — »  " 'ff*^**  Auuranct  Ofmpapy 

R.  tsio.  cited  by  plaintiff's  counseL 


Adm.,  V.  ThcBatl'wai/ Pntmiffen'  Atturonet  Com- 
-  _.     _  jinlon  by  JamesC.  Bkith,  J. 
Jn*uro6;c(nljrre*(.  — The  defendants  agreed  lo  Insure  the 

Elalnllff  against  loea  or  damage  by  Are  to  the  amount  of 
l,fiOoon  his  woolen  Bictory,  and  Ihe  machinery  therein. 


to  oneCampbell  for  »J,<l'5,6:!,  t 
and  Campbell  was  also  to  psy 

money  unpaid  si 


—  .__  to  Ihat  sum.  lo  pay  all 

rebuild  Ihe  saw-mill ;  and  In  case  of  dehnll 

felt  all  payments  and  Iraprovemenlamade  by 

bIm.    Campheii  was  In  possession  under  the  contmct  at 


...„ K . 

ranee.  He  continued  In  poxscsalon  until  the  faclflry  and 
macblnery  wore  destroyed  by  Are.  Campbell  Ihllpd  lo 
perform  his  contract:  he  did  not  rebuild  the  saw-mill ;  hU 
payments  hnd  not  reduced  the  principal  more  than  IBDO 
at  the  time  of  the  lire,  and  after  the  Ore  he  declined  logo 
on.  and  requested  the  plaintiff  to  take  the  properly  back, 
which  be  did.  .Hetil.  that  Ihe  plaintiff  had  an  Insomble 
Interest ;  and  there  being  no  evidence  that  the  Inxuranee 
was  Intended  merely  as  a  collateral  security  to  the  debt 
owing  by  the  vendee,  and  not  lo  cover  the  whole  estate  In 
the  property  Insured,  AsW,  that  the  plaintiff  was  en  tilled 
to  recover  the  entire  amount  of  the  loss  covereil  by  the 

KUey.     Wood  v.   Tlie  HorilttBaUm  tat.   Co.    Opinion  by 
Has  C.  SuiTH,  J. 

-SeeiWdcncc. 


AStdairaqf,  lo  impeach  iwr(Ifd.~The  aOdavltofaJUror  )■ 
Incompetent  to  Impeach  the  verdlcl.  on  the  ground  that 
the  Jury  ralsapprcbended  and  r^eoled  the  lestlmony  of 


TO  eompel  Ou  Ogrr  and  TVrmfwT  to  leUte  and  tign  bm  oT 
ewfjirloin.  —  The  relator  was  tried  In  Ibe  Oyer  nnd  Term- 
iner of  Yates  county,  and  convicted  of  rape.  His  counsel 
look  several  eiceptions.  but  no  bill  at  eicepllona  was 
ilgnedby  the  court,  or  tendered  lo  the  court  to  be  signed, 


naked  for.  at  the  trial  U 
he  a  bill  of  exceptions.    A(a 
ladc  an  order  granting  leitV0< 
serve  a  bill  of  eicepUona.  U 

.,   dge  who  presided  at  Ihe  t--'      -^'•■ 

ofeiceptlons  was  made  and  noticed  forsettlen 

the  time  Hied  by  tbe  order,  but  the  setuement  was  p[«. 


be  setdod  by  Ihe'juSge  who'prealdeil''at  Vhe  trTifir";!^!!! 


THE  ALBAinr  LAW  JOUENAL. 


Tent«d  by  the  death  of  the  tadge.  SabBeqnentl;,  tbs  i 
tetor  moved  In  the  Oyer  una  Terminer  for  un  order  th 
the  bill  of  BicepClonB  be  seltled  by  the  cotirl.  bal  Ihe  m 


In  the  exercise  of  lU  discretion.  inBtead  of  decllnlnf 
aierolse  IIS  discretion  on  the  ground  of  a  want  of  pay 
Tlt»  Prmlt  m  CM  reL  t^  Dean  t.  T/u  Court  iff  Oi/er  and  Ti 
6isr  <^  raUt  CD.    Oplulon  b;  Jakes  C,  Bhith,  J. 


Sifflit  of  each  eu  to  partaerihip  properlir.— Oa  IbeBtb  No- 
vember, 18ST,  F  and  O  oirned  In  commoD  a  horse-power 
dredelns  macblue,  for  excavating  earth  ander  water, 
which  then  was.  and  Tot  raore  tb&n  a  year  had  been.  In 
the  sole  pOAsesHloa  of  F.  On  Ibat  day  P  entered  Into  a 
written  contracl  with  II  to  hire  out  the  dredge  to  him, 
10  do  certain  work  for  bJm,  at  a  atlpalated  price  per 
day,  and  soon  after  he  delivered  the  dredge  to  M, 
and  the  latter  tutd  the  use  of  It  under  tbe  contract. 
While  he  was  using  It,  and  after  he  had  made  partial 

Saymenta  ta  P,  O  gave  notice  to  U  that  one-half  of  the 
redge  belonged  to  him,  and  be  demanded  that  one-half 
of  Ihe  earnings  of  the  same  should  be  paid  to  him.  of 
which  notice  and  demand  H  Immediately  notlHed  P,  and 
he  thereafter  declined  to  pay  P  beyond  one-half  the  con- 
tract price  nnleaa  he  would  Inderantiy  him  against  the 
claim  of  O.  On  the  Kith  Juna,  1S5S,  O  sold  and  assigned 
to  U  his  half  of  the  dredge,  and  bis  Bbare  of  the  rent  and 
earnloES  thereof  from  the  ftth  November,  laTT,  to  the  lat 

June,  lOS,  and  on  the  iTth  of  the  same  month  F  sold  to  If 
IB  half  of  the  dredge.  On  the  IStb  Jaly  IXS,  F  and  U 
agreed  upon  the  amount  which  the  machine  bad  earned 
while  In  the  posaesBlon  of  M  under  the  contract,  and  II 
paid  toFasnm which,  with  the prevloUB payments,  made 
one-half  of  aueh  amount,  F  still  insisting  that  be  was 
entitled  to  reoelve  the  whole  of  snob  amount.  F  had  pat 
repairs  on  the  machine  to  a  large  amoant,  at  hlB  Indl- 
Tldnal  expense,  while  It  was  In  his  posseeslon:  and  there 
was  an  niillqaldated  account  between  blm  and  O  for 


the  claim  of  F  except  the  right  to  eail  ■ 


pinion  by  Jakes  C.  Sm itk,  J. 


tsentltlad  to  recover.   J^uterv.M 


DIGEST  OF  RECENT  AMERICAN  DECISIONS. 


.   See  Probate  AppeaL 


To  eay  of  a  person  '■!  will  tell  yon  what  the  matter  with 

■Mr  ta.    She  has  had  the "  (naming  a  venereal  disease), 

is  actionable,  as  Importing  that  the  person  of  whom  these 
words  were  spoken  was,  at  the  time  the  words  were  uttered, 
sqSbrlngtromthedlsease  named,  firmtle.  that  these  words 

ij — .  >. '•- ^nactlonablelf  theyhadslm 

IS  was  a  thing  of  the  past.    . 


BAXKS— BOKDSovOASHIKRaoP.    See  OuAfer'i  Amdi. 

Boans—CASBI Kits'.   See  OuM^rt' .Sondr. 

BOKUa— iZBCtnOBa'.    Bee  Pteadlngt  aiut  FraeUet  at  Lout, 


1.  In  ssnlt  against  a  cashier  of  a  bank,  a 
on  their  bond,  where  the  defendants  plead 

Is  no  detenae  to  the  salt  that  the  directors  ! 

llgent  In  examining  his  occounle.  AUtuBantv. 

i.  The  admission  of  the  cashier,  that  he  br' 
larae  inms  nr  money  without  the  consent  of  tl 
ivldence.   lb, 

■  Bnin  Joed  F.  Tosct.  reporter. 


concealmentotsomethlng  maurlal  tor  thesuretylo  know. 

DBBS.    See  TVuBf  and  Tnuleet,  2^[UU^  Plead- 
ing ana  jPraetiet,  S. 

See  CbriioraHoii*. 


A  stockholder  la  an  Insurance  company,  the  ohartcr  of 
which  provided,  at  the  time  he  purchased  bis  slock,  "that 
the  stockholders  should  not  be  liable  to  any  responslbllUy 
further  than  the  amount  of  their  respecUve  sbares  and 
Interest  thereon.  fOr  or  on  account  of  any  damnKe  or  loss 
sustained  by  said  company,  or  thr  or  on  account  of  any 
debt  due  thereon, '■  cannot  object  to  an  assessment  made 
upon  him  under  and  In  conformity  to  the  proviHlons  of 
chapter  USSof  the  Btatules.  which  provides  that,  "  when- 
ever the  capital  stock  of  any  luguranca  company  shall  be 
diminished  by  reason  of  losses,  or  from  any  other  cause, 
the  stockholders  of  said  company,  at  any  legal  meeting 
thereof  called  fhr  the  purpose,  may  (after  making  duo 
allowance  from  the  assets  of  the  company  of  such  amount 
as  may  be  required  to  re-Insure  Ita  ontslandlng  risks) 
assess  sncb  further  enm  as  may  be  necessary  to  flil  up  [he 
capital  stock  to  Its  original  amount,  upon  the  several 
stockholders  In  proportloD  to  the  amount  of  stock  owned 
by  each,  and  the  stock  of  every  stockholder  shall  tie  pledged 
and  liable  for  such  osHeBsment"  although  said  taut  named 
act  woB  passed  snbsequently  to  his  purchase  ofatock :  when 
the  General  Assembly  have  expressly  reserved  to  them- 
selves the  power  In  the  charter  to  alter,  amend,  or  repeal 
It  at  pleasure.    Oardncr  v.  ^<;pe  Intvranae  Cbinpany. 


In  case  of  an  application  to  the  Oaurt  of  Probal«  to 
appoint  a  gnardlan  of  a  person  of  full  age.  the  Intended 
ward  la  the  only  person  necessary  lo  be  notified,  although 
It  mw  be  advisable.  In  certain  cases,  to  notify  others. 
HamiSon  v.  Cburt  Of  Ptobnlt  of  ^oiik  Prwidene*. 

See  iVobote  Aeeount;  Probatt  Apptal. 


See  rteadino   ana 


1.  Wbeii  8.,  wife  of  0.  B.  S.,  had  obtained  a  decree  ot 
divorce  from  bed  and  board  and  future  cohabitation  with 
her  husband  and  the  custody  of  her  children,  sold  decree 
charging  certain  real  estate  of  the  hnsband  with  a  flied 
annual  payment  decreed  to  her  for  her  own  use  and  the 
support  of  her  children ;  ff  UKUheM,  that  the  court  would 
not,  at  her  suit,  pass  a  decree  enjoining  creditors  of  the 
husband  who  bod  made  attachments  on  said  eetate  and 
Bubsequeutly  obtained  Judgments  In  the  Bulls  In  which 
said  attachments  were  made,  and  who  had  levied  their 
execatlons  thereon,  from  proceeding  with  their  oxecu- 

d  atUch- 


sald  attach] 

ere  made  subsequently 
"--  petition,  when  It  - 


en  It  appears  they  were  m 

Loreof    filpmcff  v.  Spencer, 

le  WHB  not  entitled    to  sue 


previously   .  . 
3.  Stld,  fljrOrr, 


-    - — I  altachraent* 

uidontthelavlea,  determined  the  rights  of  the  parties.  lb. 
S.  .^tU.yUrlAer,  that  although  the  aforesaid  a  had  filed 
-ciliary  petition,  service  of  which  had  been  made 


prior  to  the  aforesaid  a..    . 

ney  In  feet  of  O.  B.  S.,  and  a 

eiijolnlng  the  said  O.  B.  S.  and  W.  8.  from  alienating  or 
encDmberlnir  the  estates  described  In  the  principal  peti- 
tion (iKlng  the  estates  attached  as  aforesaid),  until  the 
bearing  therein,  and  ebarglng  said  estates  with  an  ad 
interim  allowance,  neither  the  flllng  of  the  petition,  nor 
the  decree  entered  therein,  could  have  any  effect  to  defeat 
or  postpone  these  stiachments.  lb. 
4.  The  laws  of  Rhode  Island,  except  to  the  extent  of  the 

Sht  of  dower,  do  not  accord  to  the  right  of  wife  and 
Id  to  Bupporl  out  of  the  hoslHind's  property  a  prefer- 
right  of  the  creditor  to  payment,  but  rather 


there 


verse.  Jb. 

leQllngof  apetltlon  fbr  divorce  and  alimony  does 

eate  alien  o-  •- — —  "• — —  •* ■—*   --' 


I  suit,  to  prevent  the  den 
tlon  by  any  alienation  ■ 


n  acquired 


a  third  persons,  who 


of  the  llUgatli 
pendente  UU. 

Uanoe.  notice  of  such  a  petit —  ._  , 

are  creditors  of  I  ha  respondent  husband.  Is  n<_., 

persons,  equivalent  to  service  so  as  to  poslpoue  the  bona 
ytds  attachments.  lb, 

BQUITT  FI.K1J>IN0S  AKV  PKACTIGK. 

1.  It  Is  Within  the  Jortsdlotlon  of  the  Snpreme  Oonrt, 
nndgr  the  ttill  chanoery  powen  ooofbrred  npon  It  by  sec-  - 
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tlon  a,  cbapUr  IM,  of  the  KevUed  SMtatM,  to  ■anotlon.  In 
k  propM'  CMC,  tbe  Wle  or  exobaDga  ot  real  enUiM  beld 
upoa  Uiullbr^iarKablaaHB.  Brown  imAiiilnrt,Tnitlnt, 
V.  XefHito  SiTtH  BtmUM  SociUv.  ,       . 

1.  When  a  grant  la  made  apan  a  tnut  tor  charitable 
iMea.  tIM  remedr.  If  the  eatate  be  rolaappUed.  Is  not  Its 
forlellnre  lo  tbe  itiraDlor  or  bis  belm,  but  a  proceeding  on 
tbe  equity  aide  M  tbe  Supreme  OourL  to  enfbroe  the  tmst, 
nnleu  the  trnat  la  conpled  trlth  a  coDdiUon  that  tbe 


laaent  of  the  dAecton, 


_     _  a  upon  said  property,  by  virtue  at  aald 

mortnce.  It  eatabllabed  by  a  decree  or  court  or  otber- 
Wlae/>  n  oulr  obll«tHl,  In  oaae  of  loaa,  to  ealabUsb  bis  Hen 
on  a  portion  of  the  niorl£aged  property  equal  In  value  i» 
the  amount  ol  hla  Inauranoe,  in  order  to  recover  the 
amonnl  Insured.  HarrU  v.  Oaqtee  F.<kM 
pmy  and  aOien. 

%  All  moneya  received  by  aaid  mortgagee,  from  tbe  aale 
of  what  renulDCd  of  tbe  Inaured  property  arier  the  Are, 
matt  be  deducted  from  the  amount  which  abould  other- 
viae  be  paid  by  tbe  luaurBtice  company,  and  Intereat  on 

.. .  .^  t.  j^  DMA  la  to  be  oomputad  only  from  the 

tablUI;-'     " 


Umetl 


blUhed.  lb. 


.  K.  W.  and  E.  W..  hia  wife,  being  nortngeea  with 
wer  of  aale,  aold  the  mongaged  premlaea  to  H.  A.  P.. 
d  look  a  reconveyance  to  tbeniaelvea.  Tbe  mortgagor, 
owner  of  Uie  eqnlty  of  redemption  prior  to  the  Bale, 
J  »  hill  •«  ^.A^AA,..  diiA^vind  thA,  ijj^  mortgageea  hod 
the  bill  waa,  in  aub- 
-■—  ",  A.  P.  that  If 
lO  tbeamoODt 


■old  to  theroaelvea.   The  a: 


redeem,  alleging  that  tbe  mortgageea  he 

sivea.   The  answer  to  the  bill  waa,  in  aul. 

Btanoe.  that  llie  mortgageea  agreed  with  H,  A.  P.  that  If 
be  would  bid  upon  aald  mortgaged  property  t«tbea 
of  their  mortgagea  at  leaat,  in  csae  so  much  almnld  nuv  av 
bid  by  others,  (hey  would  purcbaae  tbe  aame  of  btm  at 
tbe  prioe  by  blm  bid,  and  save  him  from  any  loaa  In  oon- 
sequence  of  bla  BO  buying  aald  property,  or  take  It  off  bia 
bands,  and  admitted  tliat  aald  H.  A.  P.  had  conveyed  lo 
lliem  the  said  premises  In  pursuanoe  ot  said  agreement. 
BHd.  the  cnae  being  tried  on  blU  and  answer,  tbat  the 
mortgagor  was  atlll  entitled  1«  redeem,  tbe  mortgagees 
Dnvlng  acquired,  as  against  blm,  only  defeastble  tiUes. 
Ptxrmfnier  v-  Walker  ana  oihtra. 

"     "  ~   """  of  a  decenaed  mortgagee  may  sell  at 

1  eatatc  under  a  power  of  sale  contained 
id  convoy  good  title  lo  aald  property. 
the  provfelons  of  Title  XXIV.  of  the 
iBptsr  107.  UT-18,  Bald  aocUona  refer- 

containing  a  power  of  sale  in 

_.  ...     .  -.  .  ■oblblttng  contracts  between 

the  parties  Indepeodeotly  of  the  atatnte.    Sielunond  and 
ot^urt,  Sicecuiortf  v.  HiAgha, 

IfonoN  »0K  siw  TBIAI-    See  Ifma  TrioL 

Wbere  tbe  excess  of  damages  awarded  by  a  verdict  of  a 
Jury  la  ao  groat  and  palpalne  that  In  tbe  opinion  of  tbe 

court  tbe  verdict  oogbt  not  to  atand  as  found,  tbe  court 
WlU  grant  a  new  ^a1  union  tbe  plaintiff  will  enter  a 
remtiUtuT  ot  record  to  tbe  amount  oIIhsozcesB  over  what 
tbe  court  think  a  liberal  compenaatlon  for  the  damages 
he  baa  been  shown  to  have  su  tiered.  BwilKt  y.  Weeden. 
[BS.  See  Gbrpamaanf . 


notwitbstatiill 
Revised  Statu 


c?ln" 


1.  Tbe  court  will  preaume.  after  verdict  rendered,  that 
everything  was  found  by  the  Jary  which  waa  neceaaair 
to  aupport  the  verdict,  even  If  not  allied  In  the  plead- 
Inga  of  the  party  In  wboae  &vor  tbe  verdict  has  been 


ment,  in  advance  of  bis  conviction,  yet  it  ia^ompetent 
fbr  the  court  bcftire  which  the  case  against  blm  la  pend- 
ing to  require  him  to  pay  them  as  a  condition  of  the 
contlnaanceof  his  case,  which  lie  aeelis.  and  which  It  la 
within  tbe  dlacretlon  ortbe  court  either  tograntorrefase. 
InllitmaUtri^  DantelEiileafomtTttorarl. 

&  TbeolDoer  charged  with  theaervlce  of  the  wrltretnmed 
that "  tbe  body  of  ihsdefendant  was  not  to  be  Rmnd  with- 
in his  preolno^"  and  Mtoehad  the  dehndanMgoods.  Flea : 


d  luve  been  Ibnnd, 


etcr^HWd 


e  requirement 


of  the  statute,  tliBt  tlte  offlosr  shall  uae 

'  I  And  the  defendant.  Is  directory  only.    Tbe  proper  t 
— "^ '-  •'•attbedefendantwasTi 


Df  pleading  in  M 
In  the  State  (or 


preoiDat],  and  there  ut 


allowod.    lb. 
(.  The  remedy  In  caaa  of  the  neglect 

ertof  ezecutora  to  render  an  account,  1 
nd,  which  must,  under  the  provlelooa 
brought  at  the  Inalance  of  aome  party 
maaus  some  party  having  an  lnl«ieat  In 

and  atken  V.  Municipal  Cburf  of  ProviOenie, 


Interested,  which 


are,  are  liable  to  renc 
bate,  or  whether  said 
liieir  BcDonnt.    lb. 


B  executors,  whose  ai 
-n  account  to  the  Q 
rt  ought  lo  otie  thei 


tlea  tbey 
tof  Pro- 
J>  render 

riltlon  otherwlae  admlBslble  In  evidence  m» 
tbe  trial  of  a  cause,  although  the  deponent  u 
himself  In  oourt  at  the  time  It  laproduoed.  and  could  l>e 
put  upon  the  atand  by  the  partlea  offering  hla  depoalUon 
If  they  Bodeolred.  Thrmerv.  Thauer, 
Bee  Cmrl  c/ Probate  ;  Pntbatt  Aeooiait ;  PrvbaU  A^nai. 


The  National  Bankrupt  Act  of  ISBT,  chapter  SI,  aeoonil 
aeaalon  thirty-ninth  Coiigresa,  dow  not  suspend  or  auper- 
aede  the  Pvor  DebUrr'i  Ad  ot  Bhode  Island  (Rev.  Statatea, 
tllle8,chaptert1tS).  although,  as  held  by  the  court  In  the 
case  of  aideoQ  Beynolda.  It  haa,  to  tbe  extent  of  Ita  appli- 
cation, Boapended  the  tniolvmt  law  of  the  Btate  {Kevlsed 
BlatutOB,  title  tt,  chapter  200).  Jbnfon,  ifarth  *  Cb.  V.  At- 
drlckamtoam. 


Mirangofaaf  6alai. 


Errors  In  a  probata  acoount  may  be  corrected  by  open- 
ing the  acoount,  or  by  proper  charBee.  or  credits  la  a  new 
aooount,  wbere  the  Itema  have  not  been  apeolally  adjudi- 
cated npon.   Shtrman  t,  Ouut. 


bad  not  acconntei 


probate  appe*!,  chaiglng  that  an  admlnlatratrlz 
it  accounted  tOr  certain  property,  wbere  It  did  not 

that  the  Court  otProbal'    '    ^'    "     

Itema  of  her  account,  hi 

satlsOed  tbat  she  bad  accounlei 


ited  tor  certain  property,  i   .  . .    . 

Court  ot  Probate  had  adjudicated  speclHlIy 

' '  '•-•  the  Supreme  Court  were 

jr  the  property,  although 

under  an  Incorrect  deacrlptlon :  J7eld.  that  as  the  balance 
stated  waa  correct,  there  waa  no  need  of  opening  or  am  end- 
lug  theaooonnt  to  correct  the  description.  Sberman-v.Cliatt. 


.    See  Pleading  ana  J'rattix  at  Law,  4. 
.    See  JHortgagte^  Bala. 


anm  ot  money  on'deposlt  In  aafd  hank,  whic^  at 
credit  ot  their  tealaie  at  the  time  of  hla  deceaae.  but  was 
anbaequently  transferred  by  nald  bank  to  tbe  credit  ot 
aald  eiecutora,  the  bank  cannot  tw  allowed  to  act  off' a 
debt  due  to  ttaelf  from  aald  tealate.  It  harlng  no  Uen  on 
Bold  deposit.  J^ibeti't  SzecMOTt  v.  Jfanitfaf<uren  Hal.  Bmk. 
Bee  .^cftmiaMs  Wordt. 


'ai^ls  Slanged  Els  place  of  reeidenoe  (o  the  alUr  ot 

..    ,  that  by  the  provlalonB  of  the  Tax  Act  (Revised 

Statutes,  title  8.  chapter  3S,  aeotlon  ID)  he  was  properly 
taxed  In  the  town  of  N,  P.  In  the  year  UM,  Ibr  peraonu 
property,  tbe  Btatute  l>elng  held  to  apply  aa  well  to 
persons  having  only  one  reudenoe,  who  by  removal  have 
It  successive lyHn  different  towns,  aa  to  parsons  having  at 
the  aame  time  dlffbreDt  realdenoea  In  dUKrent  lowna. 
Tripp,  Oils/  r  "" ~ 


).  conveyed  to  O.  B.  and  othera,  a  oertaln  lot  ol 


the  donor  was  the  prnmailon  ot  the  charity,  the  Supreme 
Court  mlghtdlara ■  ^- ■— .j . .w...,, 

tloulsrpropertygf 

-"owsald  lolofl „-..,.. 

1  charity  would  be  benefited,      ilnnini  and  other*,  T 
•ccj,  V.  MeeUng  Street  SapOU  Soetel]/.  , 

3.  Tbe  Bale  or  exchange  of  such  a  trust  eatate.  In  such  a 
case  la  no  vloUtlon  of  the  Implied  contnct  on  the  parf 
of  the  truateea  that  they  will  perform  the  trust,  as  the 


THE  AlBANT  LAW  JOnENAL. 


nateaa  perlbrm  Um  Uiut  by  tbe  proper  exeroiae  tbereoL 


I.  Deelaloii  tn  Wheettrv.  Whaler,  1  B.  I.  M.  rsBfllrmcd, 
that  reToostlon  oik  win  by  mRirltige,  unaeroarMnlotea, 
la  preaumpUve  only.    UllUr  ami  oOten  v.  p/UlUpi,  RzanUor. 

i  Erldenoe  tluC  IhO  t«i™trli  who  wroM  B  will  before 
IMT  manlagv,  «poke  or  ber  will  after  her  marriage,  beld  to 
be  properly  admitted.    lb. 

S.  Bvldenee  oT parol  declaration  Is  admlaalble  to  rebnt  the 

Ereaamptlon  of  rerocatlon  frorn  marrinn,  to  be  weighed 
r  the  Jury  Id  oonneotloD  with  other  evidence.    lb. 
4.  John  b'  W..  by  the  third  olaow  of  bis  will,  provided 
•■  (blloWB:    "I  give,  beqaeath  and  devise  unto  mir  ann 
John  D'W.,  Jr^  during  his  natural   life,  the 


jadcinent  wm  animsd. 


Improveineot  of  the 

■lock  and  Arming  i „..., 

■-■-  ■■ '  -'-o.devlsa  and  baqaeat 


wbera  I  now  live,  with  the  live 
"~  belonging  therato,  and  alter 


both  real  and  personal,  to  my  grandson, 

D'W.,  hla  heire,  executors,  administrators  _u,.  —iB 

forever.    Provldod.  however,  that  If  the  said  A.  8,  B* 


Id  die  without  lawful  Issne  living  at  the  time  of  hlL 

death,  then.  In  that  ease,  I  give,  beqQSath  and  devise  the 
same  estAl«,  both  real  and  penonsl,  unto  his  surviving 
■Mere,  Husao  A.  D'W.,  Elliabeth  V.D'W..Bna  HarlnS; 
D'W..  oraiiDb  of  these  as  may  sarvlve  tbe  said  A.  R.  D'W.. 

.^_._v .        -ins  forever."    .0Blif,Jobn  D'W.  being 

.  bavins  died  prevlouely  '-   ■■-' — 


thelr^ialrs  and  aaslgi 

dead,   Amelia  D'W.  bavins  died  ...   ._   , 

leaving  children,  Algernon  living  and  having  Issae,  EI1«- 


abetb  and  Harla  both  living,  and  Elisabeth  being  \ 

rledj  — .HrK,  that  the  estate  given  to  Algernon  CD'W. 
was  a  1^  simple,  snbjeot  to  Osa  ooadltlons  expressod  In 
tbe  will;— jSmnxt^.  that  the  gift  over  referred  to  iHne 
ilvlos  at  his  death,  and  was  not  void  as  referring  to  an 
tndennlte  Mlurn  of  Issue,  but  was  good  as  an  exetntory 
devise;  and,  Ti^r^,  that  the  sisters  of  Alg«-non,  who 
snrvlved  him,  wouQ  take  tbe  estate  In  fee  (if  he  died 
without  leaving  Issue  Uvlngl.  but  that  the  luue  of  hla 
alsler  Amelia,  the  stater  who  died  befora  bim,  tooh  no 
Interest  In  the  estate,  and  that.  If  no  sister  of  Algernon 
■bonid  survive  blm,  tbe  fee,  once  vested  In  bIm,  woiud  not 
tie  dlnatad.    J>>  WoV  v.  OardMr. 

b.  A  mere  naked  possibility  or  ernsctancy  cannot  be 
aaslgned  at  law.  Init  a  oontlngent  right,  foanded  on  an 
•leonted  liistrnment,  where  the  contingency  does  not  de- 
pend on  the  exlstenoe  at  a  particular  time  of  a  person 
DOW  Id  existence,  can  be  releaaed  to  the  ttrrt  UnaM,  or 
person  In  poaseaslon  by  a  rightful  title  (although,  guaert, 
whether  It  can  be  so  released  tostrangen}.  Henoe,  ft  uxu 
k€Ul:,fi>urOi^,  that  the  slaters  of  AlgerDon  D'W.  might  paw 
tbelr  Interest  Id  said  estate  to  hun,  by  any  iDsnumpnt 
operating  by  way  of  eatoppel  or  release,  the  power  being 
given  to  bis  married  sister  to  release  her  intereat  Jointly 
with  berhnsband,  bychapler7Moftbeatatotee,eveDlf  It 
did  Dot  exlat  under  the  provisions  of  f  8  of  ctiapterIM  Of 
tbe  Bevlsed  Statntee.   16. 

WORDS  ACIIOKAXIA.    See  AcUanable  Wordt. 


Jfu  Jtulkf  (f  th»  Siaremt  Oaurt  tf  Ou  TMrd  JtiMDM  Db- 
frtet  1^  Sue  Tort  v.  TAa  CMM  StaCti,  tx  rd.  Xitrrat  and 
Budtleif.—Tba  qgestlana  prstenlad  Ibr  daetslon  In  this  <snse 
were,  whether  ths  act  of  Congiepa  providing  (Or  tbe  remavil  of 
a  esue  ft>r  new  trial  In  Iba  Fadarsr  Coart,  after  Jndgmant  by  a 
8ute  Court,  la  eoDstttntlonal;  and,  second.  witiSet  the  pro- 
vlalon  of  the  Conatltalloo.  which  declares  tbsl  no  Oct  tried  by 
a  Jnrr  ahall  be  rc-eisnilned  In  any  coart  of  tha  United  State* 
than  accordlcK  la  tbe  mlea  of  tha  commuD  law,  appllea  to  fteta 
tried  by  a  Jury  hi  a  Slate  Court.  Mr.  Justice  Nelaon  dallvared 
tha  opinion  of  tbe  Court,  boldlng  aabstaotlally  that  the  claaaa 
of  the  act  of  iBSl,  which  piovl^a  Ibr  the  removal  of  Cassts 
altar  JudgmaDt  from  tbe  State  to  the  redenl  Court,  was  not  in 
pDraunce  of  the  Canatlmtlon,  and  was,  therefore,  told.  Tha 
condnslon  arrived  at  In  respect  to  the  aecond  qnssHon  staled 
above  amoants  to  an  answer  In  the  afllrmatlva.  Tha  eouM  1* 
renianded,  with  directlona  to  diamlaa  tha  writ  of  emir,  to  the 
State  Conrt.  and  all  pioceadlDgs  oudar  It.  Tbla  If  Ihe  lUie 
tanprlaonment  case  of  iUrli  v.  Vutrat,  and  one  of  his  depntr 
marahala.  and  which,  after  Jodgment  agslnat  tbe  delkodanu.  It 
was  attempted  to  ramova  to  tbe  Circuit  Court  of  tbe  United 
StaM  by  writ  ut  error  nndcr  thv  act  la  qneitlon,  supported  by 
a  writ  of  mandamoe,  tha  JudKaa  of  the  giato  COHit  JiKlluIog  to 
tend  up  the  lecoid  of  Jodgment. 

m,  latl. 
—Appeal  ftom  tbe  Conrt 

iioo'bODiity'fo  _    _     _      _       _ 

_.. i_  .€»,   K.v..j__  ,.— n  diKharged  for  dlaabUlty  npon 

ntUyiogibeact  of  tbe  EiecatlTe,  theclalnuut 
«Hum  jvcuTBr,  the  act  providing  that  two  yeafs'  service  ahoDid 
have  beaa  rendered  to  entitle  the  aoMlsr  to  tha  bounty,  nnlera 
dlaebarged  fOr  wounds,  lit.  Jnatice  Uwayne  dalltered  the 
oplulon  of  Itu  eonit,  holding  subatanllally  that  "^ 


s  In  IMl.  bcbavlnK  baei 
suiyeon'a  ceTtlScata.  The  q 
tofCongi 


in  of  tbe  PrssUsDt  and  the  genaial  ordera  of  Iha  War  Depart. 


prDclsma. 


THE  LBQAL  TENDEB  DECISION. 
Mr.  Wallaoe,  Reporter  of  ttie  United  States  Supreme 
Court,  recently  wrote  tbe  following  letter  to  the  Philadel- 
phia Ledger  relative  to  tbe  recent  legal  lender  deelaton : 
To  a*  Editor  tf  Out  Hontt  Arttdt  qf  Ou  Ltdgtr: 

~      .,  XarA9, 1870. 
if  tender  caoe  was 

:bar  Ihen  ilied  tm  II  by  law.    And  the  ds- 
e  United  Slatei,  wb~  —• '-     '  ' 

f'Feiwn'ar:  " 


carrad  In  by jtaajndgea,  not  by 
jrrapb  q  noted.  'Tneia  lie  Jndi 
Ihe  Jnallces  IVelson.  Orler.  CUfl 


.  of  Appeal*  of  Kentacl^,  v 
.  wu  Irrevocably  and   perfectly 
aiireed  on.    And  tbla.  In  anbetance.  Is  alated  In  the  opinion  of 


.added  Ibe 

t  as  oOclally  printed,  Ihongh  ni 

*°Whlle  on  the  anbject.  and  alnca  I  have  seen  It  ataUd  that  tha 
dacielon  does  not  apply  to  inltrnt  which  has  acemed  alnce  tha 
legal  lender  acta  on  obllgatiooa  given  belbre  tbem.  and  Ihat, 
under  the  decision.  Intereat  on  *nrh  obligationa  may  be  paid  la 
paper.  I  may  take  leave  to  add  that  the  declaloa  did  apply  to  Id- 
tarsat  Jnat  aa  much  aa  to  principal.  Part  of  tbe  tandtr  made  Id 
the  case  was  exactly  lOr  Intenst;  Inlersat.  I  maao.  vhlcb  bad 
aecracd  after  the  pasnge  of  the  legal  tender  act.  Tbe  Coart  of 
Appeals  made  no  dlatlnctlon  between  principal  and  Intereat, 
but  beld  tbe  tender  bad  fn  (Ma,  And  ao  Ihe  Snpreme  Court 
held  It. 

I  may  add  that  on  no  ireat  conatltDtlonal  qnestloD,  wbere  pro- 
Fcielaital  and  public  opinion  baa  been  largely  divided,  do  I  recall 
1 . . 1 — ....=  1..J unaulmonji,  or  nearer 


IradJnSg'cid  m 


.    Thai 


battllT  adJnL„ ,  _ 

than  Irom  the  Act  that  ibe  qneatlon  Involved  In  It  waa.  li 
case  or  In  another,  and  with  more  or  Icaa  fitllueaa.  argnod  at  ins 
bar  not  leaa  than  Me  different  tlmea.  and  waa  held  very  long 
under  sdvUement.    I  am  your  obedient  aarrant. 

J.  W.  Wuj,*oi. 

The  Ledger,  from  which  we  take  this,  adds  ; 

We  have  yot  to  learn  that  there  la  any  case  now  on  tbe  docket 
which  InTolves  tbe  legal  tender  qDeallon.  All  bare  been  dls- 
poted  of,  aa  we  bear.  It  would  take  two  or  three  years  before  a 
new  case  could  be  got  op.  In  Ibe  present  crowded  stita  of  the 
Snpreme  Conrt  docket :  and  a  caae  raised  np  now.  and  In  the 
Ihce  of  the  late  emphatic  declaloo.  would  look  so  much  like  s 
caae  raised  for  delay  of  payment  that  the  parly  taking  an  appeal 
wonM  probably  be  conaldered  aa  coming  wlihla  tha  mle  of  tha 
coart  which  allowa  the  bench  to  add  Un  wr  canf  tataraaf  above 
the  legal  rate  on  any  caae  whicb  they  believe  Is  brought  for 
delay.    Tbe  rale,  aa  the  reported  doclalona  of  the  conrt  show, 

baa  bsan  twice  enlbrced  lately,  and  It  ia  a  dangarui — 

Irlile  with.    It  ahowa,  as  we  bsv* "■' ' —    ' 


•  sought  to  show,  that  there 


i*  lasDsd  iHior  to  Ptbreary,  1 


Id  conform  to  tha  aolenmly  sc 


BUPBBUB  COURT. 
Thb  Oobh  SxcRAHaa  Ihsubahcx  OoHPAirr  v.  Ajuoita 

Baboock,  iB^IecKtMl,  etc 
Where  a  marrisd  wouian.  possessed  of  separate  real  estate.  In- 
ly for  her  husband,  witbontcossldeiatlon 
>hersepafialeeslate,and  tha  Indorsement 


doned  a  note  aa  ac-  _ . 
and  withont  banaflt  to 


purported  In  terms  to  charge  her  aapaiaie  estate,  with  pay- 
ment; fKlif.lBt.  ThatasactionallawteekinganordlDary  pe- 
cnnia(TjBdirmant,Benpona  personal  contract,  was  notmalo- 
talnnble  on  sucti  notes  against  tbe  married  woman. 
(d.  That,  u  order  to  make  an  Indorsement,  In  each  case,  s  charge 
npon  her  aeparsta  eilata,  a  apeclllc  descrlpUon  of  the  proper^ 
In  the  Inatmmont  creating  the  cbarga.  aiecated  according  to 
legal  formalltiea,  and  enforced  In  eqiutynnder  a  complaint  aeak- 
it«  aa  relief  tbe  satlifutlon  of  tbe  charge  out  of  the  qieclSo 
properly  anbjected  iheralo,  la  eaaentlal. 
Apfeai.  from  a  Jndgment  entored  upon  the  report  of  t, 


a  brought  upon  t: 


le  promissory  notes. 
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thB  appellant,  Armlnn  Babcoc 
IWM,  Bbe  was  a  martial  woman 
lendant,  Edwan)  Bnbcnchl.  an< 
ealale,  consisting  of  real  props' 
were  InBOlvenr,    Tlie  referee 


snd  Indnned  by 


..      _  t  she  made  the 

B  for  the  beoeflC  of  the   otber  defendanle, 

Bteplicn  E.  and  Edwanl  Bsbtnck,  and  that  she  had  no 
Interest  !n  the  transaction  :  but  made  no  finding  thntBhe 
Intended  to  charge  her  separata  eelttta.  The  action  was 
In  thenrdlnnrr  form  o^nlnst  makers  and  Inrlnraera  of  a 
Brorahaocy  noie,  except  that  the  above  Indortu 

lUerally  copied,  and  the   —    "  '   ' 

Babcock  the  posaeBBlo] 
to  charge  said  estate. 


e  plaintiff' 

sr  dcrendauts:'ns  not  Uab 

V.  If  at  all,  In  equ"  -     -- 

;r  separata  esl 


moved  tc>  dls- 

axklDg  a  personal  J  udgment  agalnsl 

• inarly  Joined  TTltli  th( 

proving  an  Intent  l< 

leral  ]i«l„      .  . 
damages  (the  amoant 


'  The  Judgment  was  the  osnal  general  Judgment  In  an 

action  at  law  tora  pecuniary  Bum  as  da '•*• • 

d  the  costs  of  the  acU( 


B.  A.  pAiunHTSR,  for  plaintiff. 

J.  A.  MlLIukBTi.  for  defendant. 

Bv  Ok  COurl.  HooESOOH.  J,  — In  this  case  the  leorneil 
referee  gave  a  personal  money  Judgment  against  the  ap- 
pellant, a  married  woman,  in  an  action  at  Taw  fbr  a  debt 
of  her  bnBbuid,  not  benelltlng  her  separate  estate,  npon 
a  note  ofwhloh  she  WHS  limply  Indoraer  or  guaranlor  for 
blin.  And  In  the  proceedings  in  vblch  action  her  separate 
ealale  was  not  speciflcally  dSHrlhed,  and  to  which  eepa- 
mle  eslale  the  Judgment  made  no  allusion.   The  com- 

Clatnt  waa  In  the  ordinary  form  againBt  the  maker  and 
idoiaera  of  the  nole.  except  that  it  described  In  hoc 
urAa  the  appellant's  Indorsement,  and  by  amendment 
embraced  the  (urlher  allegntlon  that  the  appellant  was 
the  wife  of  the  defendant  Edward  Babcock.  ■'  and  at  the 
time  of  making  her  said  Indorsement  had  and  still  has  n 
teparate  eslale,  and  Inlanded  to  charge  her  separate 
•alate  by  her  said  ludorsementa."  The  only  proof  of  such 
Intent  produced  at  the  trial  was  the  character  of  her  In- 
donementa,  which  was  as  fallows: 

"For  vBlae  received  I  hereby  eharge  my  Individual 
property  with  the  payment  of  tbU  note. 

■'  AniirwA  Baboock." 


worth  sereral  thou 

Intent,  nor  that  the  indoreemcnt  was  for  the  benefit  of 
hor  lepantle  estat*.  but  on  the  contrary  finds  that "  such 
notes  were  Indorsed  by  the  said  Armlna  for  the  benefit  of 
the  said  Stephen  E.  and  Edward  Babcock,  she  having  no 
inlereit  In  the  tranaaotlon." 

Under  these  elreumitances.  I  do  not  think  this  Judgment 
eitn  besnstalned.  fiirreavins  which  I  proceed  to  give;  Int. 
The  common  law  disability  of  the  wife  to  bind  horaelf  In 
any  inch  war  as  I*  claimed  *"  have  been  done  by  t bene 
Indoraements  Is  conceded.  A  question  Is  raised  whether 
the  wrlrlng  ol  the  appellant  upon  the  back  of  the  note? 
amonnia  to  an  Indorsement,  but  for  the  purposes  of  this 
case  I  assume  that  It  does.  One  of  them  clearly  ' 
Csoae  it  directs  the  payment  to  be  made  to  ihR  i 
of  the  plaintiff.  The  disabllltlea  attaching 
are  not  lo  be  regarded  as  any  further  removed  thnn  they 
are  so  by  the  raarrlcd  women's  acts  of  IHM,  1318,  isea.  isoi, 
and  the  qnestlon  Is.  whether  these  acta  Juallfy  the  judg- 
ment given  In  this  cose.  While  they  are,  perhaps,  to  be 
conatmed  llbemlly  to  promote  the  objects  Inteniled,  It 
must  not  be  forgotten  that  their  leading  object  was  to 
benefit  and  protect  married  women,  and  not  to  eTposa 

llabltllles.  2d.  Prior  to  the  nets  of  1960  and  188^  It  wok 
not  soppoBcd,  ~  ' '  ' ..-J—  .. . .  -. 


IT  deeerlblng  It.  was  snlllolen 

and  of  course  wUhoat  any  to 
—  s  net  of  18SCI,  ch.  W>.  sec. 


t  like  thai 


.  .  .  charged  pprsonally.  In  thf 
Yide  V.  Dtdrrcr,  IB  N.  Y.,  MS  (repealedlv 
.,  .. i,_ij  .t„..i apaclty  of  married 


certainly  they 
leadlng  case  o 
before  the  couri«j,i  1.  i.»dii=h 

larged  by  the  acts  of  iSJa  Bn3~i849.~an(ra  married  wo. 

liaving  a  separate  estate,  does  not  bind  It  by  signing  i 
promissory  note  as  surety  for  her  husband.   This  r— 

*-n.A  A<i.ai»    and  flnallv  hpfnra  thp  (^ort  of  Anneals,  21. 
I.  that  1 


came  again,  and  finally  before  the  Court  of  Appeals,  23 II. 


lau,  wuHiB  luacuiirt  reached  thli 

ir  tocreale  a  charge  upon  the  separate 

iie  very  oontioet.  which  la  the  foundation  of  the 
irtheconslderattonmnstbeonegolng'    -'     ■' 
if  the  estate.    The  coart  did  not  deol(iH  m  ouai.  hihu 
(otherwise  than  that  It  must  be  In  the  contract  Itself) 
"     "t  be  made  to  appear  "■""" — ' 


ewlMxIIke  effoci 


rrled. 


that  her  power  was  equally  op 

estate,  one  question  would  bo 

ment  affecting  all  her  projwrty.  as  Wf 

husband.  In  which  she  hod  nn  Interest 

conjugal  relation  as  her  own  separata  pi 

proper.    I  think  this  Is  not  answered  b 

execution  of  the  JadgmenI  can  he  en 

limit  Its  enforcement  to  her  separate  pt 

ment  Itself  should  be  such  as  not  apparently  to 

adtct  any  property  other  than  that  on  which  It  Is 

The  broader  i 


;:& 


the  direct  ben  etli 


ceeding  to  sell  ench  i..., 

practice  of  courts  ot  equity  (the  < 

assuming  Juriadletloa  ot  anoh  a  proceeding),  or  wbethe 

a  (teneraf  declaration  of  an  Inten*  —  **■ —  -'  — 

actnat  charge  upon  faei  separate  < 


e  tm 


ainJV 


whether  the  authority  given 

In  reference  to  her  reel  estate  ._ _ __   ._ 

accordance  with  the  Intention  of  the  law  makers  h;.  _.. 
Indoreement  of  a  note  saying  thiii  she  charges  her  luill- 

attempted  to  miike  a  deed  or  conveyanca  of  her  property 
in  such  a^vray  lt_  would  be  plainly  Illegal,  and  I  £hlnk; 


!red  U 


e  lie 


II  or  convey!  my  Indl 
-s  tome  It  would  ben 


would  be  well  e 

na.  savlna;    -For  value  received!  hereby 
y  Individual  properly  tn  A 

1  be  tweeted  for  Indeflnlte- 

1K9IS  an  wen  as  lor  non-oompllaneo  with  the  forms  of  law, 
and  I  am  strongly  Inclined,  to  think  the  loose  and  Inded- 

obJecUon  to  Its  validity.  "Kor  value  received  "  may  pos- 
sibly answer  however  wholly  untrue  It-ln  (fcct  Is.  "1 
bereby  (that  U  upon  the  back  of  a  promissory  note) 
chargB  (that  Is  raorlRage,  pledge,  or  make  liable)  my 
Individual  property  (wiiljoul  describing  II,  without  a(v 
knowledglng  the  Instrument,  without  recording  it,  with- 
out lenlng  any  body  know  what  property  It  covers  or 
whether  It  covers  any)  with  the  payment  of  thla  note." 

juimi-  wftv  which  Is  lo  have  prefereuee,  according  lo  Ihe 
glven^or  amordlng  to^lhe  date  when  Judg- 


r  pledge  his 


Nom 


Sd.  But  K.tssalc 
subject  which  w< 
lAtMenUtin  (38  Ba 

and  Intent  of  tt 
made  In  this  wl 
iNaBAHAH  dla 
settled  rules  of  c 


rTlml 


Ing  It 

and  In  this 


le  liability  of  the  "« 
ire  compiled  with  by  a  charge 


of  equity,  when 


But  Jastlce 
lordtng  lo  well 
i  wife  wishes  to 
Husband's  111 debt- 


her  husband  and 
mining 


■r  his  beneat  u 


o  her?' 


lablliiy  for 
t  the  effect  of  sus- 


liability  iL_   ..._ 

LsiuBruiiuu.  would  be  to  place  her  in  a  worse  condition 
n  if  sole,  and  to  deprive  her  of  the  safeguards  which 
law  has  thrown  around  her  lo  protect  her  properly 
m  the  debts  of  her  liusbnnd.  Allhoogh  this  Is  a  Qan- 
1  Term  decision  It  was  made  by  a  divided  court,  and 
inot  claim  abaolute  authority  In  a  condition  of  th« 
'  so  new  nnd  unsettled  and  so  much  the  subjeot  of 
inictlngdec--'    -- 


It  Is 


3  Rosecrans  dissi 


t,  made  also  by  a  divided  c 
---..g)  r - 


and*'cha?^l5ig  i 

heldi  that  though  nol  In  le 
was  decided  by  the  case  ol 
and  22  N.  Y.  4B0,  That  the 
Is  absolutely  void  at  lawi 
ins  have  taken  from  Ihe  w. 
lure,  because  the  considers tli 


:tln  priQclple.  thu  co 


Jfe  no  [Usability  of  hi 


conveyance  of  any  interest  therein ;  that  the  question  Is 
nol  what  she  might  do  with  money  on  hsnd.orbyaneie- 
cnted  Inslrument,  under  seal,  in  a  form  to  bind  real  es* 

fit.  in  which  she  has  no  lu^ares™  which^s  void  at  taw  and 
tar  th>  enforcement  Of  Which  there  Is  no  adequate  Induce- 
■■      -       -  ,ide  from  the  well  established 

rt;  thatthequostionlswbether 


n  equity  to  sl 
■ovalllng  in  th 


made  valid  and  binding,  by  a  direction  thf 
iiess  be  charged  upon  her  separate  estate;  that  the  aetloo, 
also  la  one  at  law,  seeking  a  money  Judgment,  and  not. 
equitable  relief,  and  cannot  succeed  In  that  (Orm  nor  be 
turned  Into  an  equllabte  ootlon  without  violating  the 
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principle  or  pleadlDg.  (fitmoood  t.  Ttit  CUtf  of  Buffaio.  M 
S.  Y.,S10,) 

I  reel  Inclined  lo  ndnpt  the  rpunnlnK  or  the  liut  men- 
tlonci]  c::ro  rather  than  thnt  nf  ftamett  v.  Lichltnslcin,  as 

lont  nf  (ho  ipiii«u.iiire,  nnd  m  grant  b  new  trial  In  tills 
ai  the  following  reasonB: 
Bt  Inw  seeking  an  nrdlnnry,  pecnnl- 
n  &  peruonAl  contract  conBUjnniBted 
il  charoMer,  111  ll •*' ' '° 


■  the  Borety  of  her 
aJndorsMlilBDOte. 


■Inlntlfr  having  received 


2d.  Thai  the  plnlntlfr 

»  pre-existing  Indebted  1 , ._ ..   , 

M  a  bona  fide  pui-chnser  for  a  valuable  consideration. 

Sd.  Tbat  lu  the  nttempted  charge  upon  the  wife's  sepa- 
'n  tbis  ense  was  not  founded  upon  any 


hadany  Interest,  or  on  account  of  which  she  had  received 
any  consideration,  there  Is  no  occasion  or  Justification  tor 
any  departure  from  the  eBtabllshed  principles  and  pro- 
ceedings of  ft  court  of  eqully,  which  reqnlre,  In  order  to 
maku  and  enforce  a  valid  charge,  a  specific  description 
of  the  property  In  the  loBtrunient  creallng  the  chnrue, 
executed  according  to  legal  formalltleH,  and  enforcedin 
eqDliy  under  a  complaint  seeking  as  reljcf,  not  a  general 
Judgment,  but  the  satlsfticllon  ot  the  charge  out  of  the 
■peciac  property  sutjected  thereto. 

4th.  That  seollon  S  ot  the  act  of  1862,  empowering  e.  mar- 
ried woman,  poasessed  of  real  esuite  as  her  separate 
property,  to  bargain,  sell,  and  convey  tha  same,  and  to 
enter  Into  any  contract  In  reference  thereto  with  the  like 
eUbct  IQ  all  respects  as  If  she  were  unmarried,  refers  to 
■ach  uiodea  and  forms  of  bargain,  sate  and  convnjance  of 

nlzed  as  legal,  and  weie  In  conformity  with  the  law  as 
expounded  In  Judicial  tribunals  at  the  time,  and  does  not 


stlgatlon. 


w  the  rules  of  law  or  legal  proceedings  which 
obtained  in  regard  to  the  essential  character- 
h  actions,  or  the  kind  of  relief  to  besought. 

eth.  Thai  the  weight  of 

^  costs,  to  abide  the 


TERU3  OF  aUPKEHB  COURT  FOR  UABCH. 

4th  Monday.  BpeclHl  Term,  White  Plains.  Tappen. 

<th  Monday,  Circuit  and  oyer  and  Terminer,  Yalos,  J. 
C.  Smith, 

4th  Monday,  Clrcnltand  Oyer  and  Terminer,  Herkimer, 
Unllln. 


liaat  Monday,  Special  Term,  Monroe,  Dwlght 
Last  Monday,  Circnit  and  Oyer  and  Terminer,  Ton 

Last  Tuesday,  Hpeclal  Term,  Albany,  Miller. 
Idal  Taesday,  Speoial  Term,  Cortland,  Murray. 


APPOlNTJfENTS  BY  THE  QOVERNOK. 


>■  Public  coQllrmed  March  Ifl,  1S70 : 
CftduAm^ua  Onualv.—  Geo.  W.  True,  J.  B.  Mayhew,  Tim- 
othy Jodson,  John  Francis.  Charles  Holcomb,  Henry 
Kidder,  Fred'k  F.  Driggs,  Leveret  B.  Johnson,  Edward 
L.  McUuUough,  Wra.  LTLester.  James  Fennor.  Oeorge  W. 
True.  Jr.,  Austin  I.  Wells.  Joslas  P.  Kent,  William  Qreen, 
David  Barwell.  Orson  Stiles.  Wm.  T.  Coleman,  Jabes  B. 
Archibald,  Almond  Z.  Ualsoo,  lADgley  FaUager,  William 


ijltltr  CbuiWlf.— Charles  R  Adklns. 

Albany  Cauntii.—  Wm.  T.  Dodge.  Beth  F.  Owens,  Edwin 
Ellis.  Wni.  Reld,  T.  S.  Van  Hoevenherg.  Louis  Dreyer. 
CornellQB  Glen,  Peter  Veeder,  H.  J.  Boyle.  Murray  Hub- 
linrd,  Blephen  W.  Whitney,  Dwlght  King,  John  C,  Nolt. 
John  L.  Van  Valkenburgh,  Thomas  B.  Morrow,  William 
Klinmey,  Wm.  D.  Field.  Wm.  N.  Sandent.  Thomas  Whl^ 
heck,  Calvin  W.  Eaton.  John  Templeton,  Himrn  Orlggs, 
BcnryO.  RadcllBb,  Verplanck  Colvln,ThOB.  W.  Stevens, 


jiHeph  F.  WInne.Theo.  iSipen,  John  Ournev  Fine.  Uerrett 
A.  Van  Allen,  Geo.  O.  Davidson,  Norman  W.  F-"-  "'-— 
S.  Van  Amam.  Alston  Adams,  Wm.  R.  Prentli 


n  Allen,  Geo.  O.  Davidson,  Normon  W.  Folk,  Chaa. 
^n  Amam.  Alston  Adams,  Wm.  R.  Prentice. 

fVaiMH  CtounCv.— John  C.  Hollenbech,  Julius  D.Beck- 
With,  Pntuam  B.  FIsk,  James  C.  Bawyer,  Clark  J.  Law- 
TBDoe,  Ueorge  Trimble.  Ell  B.  Smith,  Samuel  A,  Beman. 

SroOTneCbu'Ky.— JOHph  B.  Change,  William  E.  Abbott, 
Stephen  C.  Wlllanl.  Martin  Rockwell.  Orville  E.  Coure, 
John  B.  Berry,  Fater  SohaOr,  Oeorge  F.  Sibley,  PaWr  J.  S. 


,  Aaron  Delano.  Francis  B.  Smith,  Cornelius  Rey- 


■Ts  M.  Smith.  John  E.  SloweU,  Olive 

rge  H.  Richards. 

impWiaOnflifti.— William  W.  Hare,  Philip  J,  Parten- 

ner.  Ransom  Howland,  Silas  S.  Monfijomery.  Marcus 

„  ci^~„_..  I  « e,  Garry  E.Chambers,  Ass  B.Clark, 


Pe>ry    Carter,  Gabriel    Bishop,   Buf 
IM.Rnasell.^AbUahJ.^Wellan— -    '- 

_    . „.^ __.  C,  Biiiffha,... 

eCWinhi.  — John  M.Olmslead,  Daniel  M.  Dibble. 

James  F.  Scott,  Charles  Noble,  George  E.  Marvine.  James 
A,  Huntly,  A.  Taylor,  Henry  Welsh,  David  H,  Gay,  IS;iao 
Mayaard,  Marshall  J.  Baltey,  Charles  J.  Knapp,  Lemuel 

f^iOan  Qjunfy.  —J.  Mcl^rren,  Nathan  P.  Wells.  LesWr 
Qetman.  James  P.  Rosa,  Jr.,  V.  J,  Mills,  H.  D.  Smith. 
"-  ■' CBu7i(i/,  — Albert  M.  Mills,  Watts  T.  Loorala, 


William  Qelmon.  Joslnh  A,  Steele.  Chester  Crlm,  Floyd 
C.  Shepard,  Dennis  R.  Kceler.  John  A.  Pitcher.  WlUlam 
Vanderbergh,  John  D.  Henderson,  Morris  Flkes. 

Jr^nrmn  Oninfi?.  — Qeorgo  M,  Hopklnson,  Oeorge  F.  Pad- 
dock, John  C.  ifoCariln.  Justin  W.  Weeks,  John  P,  Moflht, 
Frederick  lADSing,  Nathaniel  P.  Warriwp^L  Riiii»w  wit. 
son,  Andrew  C.  Cornwall,  Hugh  Mae 
Hantlngion,  K,  rt.  Myen.  John  ft.  / 
Jennings,  Charles  W.  Hubbard.  Anso 


.  _  E.'tfork.Herl 

-..~,.rj„,  u.  ^.  i,n...i..    n.ilpple,  Jnaej)h  W.  Reads,  John 
T,  Connell,  John  C.  Fulton,  Orrian  S.  Lewis, 
Lmaii  CbimTi;.  —  David  T,  Martin,  Jr.,  John  Q,  Msrvln, 
.,-^_,_.  ^. ._...■    ..^.. —    McCany. 


Nicholas  Gav 


I,  Alfred  H.  KelloE 


Earl  S.  Glilett.  DavTd  D.  Cassldy.  Joshua  Vcdder.  William 
N,  Johnson.  Joseph  Maxwell.  Hicks  B,  Waldron,  Abram 
V.  Morrta,  John  D.  Bervlss.  H.  Bleckman. 

Onlarlo  [Ibunrv. —James  R  Heart  well.  Thomas  A.  Weak- 
ley, Alfred  JVanklln,  John  WIrde,  Isaac  W.  Ruuyun,  D, 
A,  Lisk,  George  E.  Prltchett. 

Jlic/imorut  CBunW-  — Tbeodoro  Frean,  Frederick  Gros hen, 
John  J,  note,  Qeorao  J.  Greenfield,  Webley  J.  Edwanla, 
Francis  Hamilton,  Frederick  Cassner.  Edward  B.  Merrill, 
Ahram  H,  Wood.  E.  H,  Munlock,  Lewis  MoSorley. 

St.  Lnwrmrt  Cbund/.  — James  C.  Armstrong,  Edwin  M. 
Hosbrook,  Chlpman  B,  Martin,  Oeoree  R  Syeni,  Dclos 
McCurdy,  Horace  Moody.  Edward  WT  Thomas,  SilUmnn 
Foole,  Jnjin  Q.  Mclntyre,  George  Z.  Erwin.  MUlon  Brown, 
Watson  J.  Ferry,  John  t.  Hiitfierford.  Charles  R.  McClel- 
land, James  it.  Spencer,  Charles  Anlbonv,  Morell  D. 
Beckwlth.  James  Miller.  Nathaniel  P.  Hayes,  Enos 
Beach,  George  A,  Dillingham,  Emory  W.  Abbott.  Allen 
Wight,  Peter  Robertson,  Oeorge  B,  Shepard.  Bamnel  C. 
Crane.  Charles  C,  Monlgomery.  Thomas  A.  Hsll. 

Saraltiaa  Cbuiilv-  —  Aaron  R  Olmstead,  David  R.  Oakley, 
a  H.  Richards.  John  J,  Hornlhrook,  John  Peck,  A.  A. 
Palmer.  Edward  C.Bullard,  Lemuel  B.  Pike.  N,  R.  Pren- 
tiss, John  J.  Lee,  George  B.  Mar"       "  "      " 


i'.-'^.". 


C.  Park 


Patrick ,.„ 

Schenfctadv  Oninty.^ 

Jam'es  Fuller.  Charles  E  Palme",' JaoobW'.  o'uw.'' '^''*  """ 
Schoharie  Couniv.  —John  B.  Grant.  Seymour  Bonghton, 
Jr..  John  Van  Schalck,  Robertson  J.  Roscoe,  Tlflinv  Law- 


er.  Ji 


:n  Van  Schalck,  Robertson  J.  Boscoe,  Tlfliny  Law- 
mes  H.  Brown^^  ^Tl,4,  Bpfo.  John  H.  Griffin,  Sim- 


eon X.  Rood.  D.  El- 
.ugnstus  W.  Moore, 
,  James  M.  Relley, 
J],  Andrew  Cornell, 


up,  <3uulea  D.  Law- 


B  B  long  while  ago  that  a  New  Hampshlrs 


rigbt;  bni,  genUemen.you  attdlhavesotnaUtlneelBe 
toooDiider— It  lanot  lav  we  want,  bntjnatloe.''^ 
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NEW  YORK  STATITTES  AT  LARGE.' 

Cbap.  6ft 

Ak  Act  to  emible  non-re«tdent  gasrdianB  to  obtain 

property  in  tills  State  belonging  to  their  WMds  ro- 

Hiding  (a  other  States  or  Territoriea  of  the  United 

^'*'**"  PAnro  Hanb  10,  iSTO. 

TliePeopl*  qfOteauUe  i^  Nea  York,  rtpmtnua  tnBtMtt 

amt  AHfntb^,  do  enaet  at  /oOoun; 


TTit  People  of  OiaSlait 


l/oUouu 


Passks  March  10, 1S70. 


SBrrioH  I.  Section  fonr  of  the  BCtpoaaed  April  thirteen, 
elgtileen  Imndred  Hnd  flftT-llve.  eotltled  An  act  to 
aulhoTlie  the  recording  of  Charter*  otcatiegee  and  aeade- 
mles.  end  alteratloos  and  amendments  CtiBrelo.  by  Ihs 
Bpeenta  of  the  Univeisitf,  In  the  oOioe  of  tbe  secretary 
of  the  boartl  of  Regenti,"  la  hereby  amended  lo  ai  to 
read  a*  fotlowa : 

{ t.  Copies  of  and  extraota  Itom  any  and  all  records, 
books,  papers,  docnmenta.  llles  and  maatiscrlpls  In  the 
posaesstoo  or  cuatody  of  tbe  Regents  of  the  Unlverslly,  la 
:„„!,  „-  ..  >™.io^  of  the  State  Library,  or  otberwlae,  Ir 
<:lt^.  and  jluly  Butbentlcated  under  tbi 


ilofth 


Inced. 


wUb  tl 

1%  Tbe  leet  tor  recording  applications  aa  k>  colleges  and 
aoademles,  and  Ibr  other  nervlcea  mentioned  In  the  second 
section  of  lbs  said  act  hereby  amended,  are  hereby 
at)allBlied. 

)  «.  Thia  act  sball  take  eflbot  Immediately. 

Chap.  74. 

An  Aar  in  relation  to  the  reoorda  of  SDrrogateB' 

Courta. 

Pammd  Maroh  16,  IflD. 
TAe  Ftigtle  of  (M  fiKKs  cf  ITeur  Yorle,  Ttpnttnlea  m  Small 
and  Auemili/,  do  enact  atJOOota  ; 

Sectiion  1.  All  acts,  bitberto.  or  snrrogatea,  and  offloers 
acting  as  snob,  In  completing,  by  algnlng,  In  their  own 
names,  the  nnslaned  and  nncertlned  records  of  vllls,  and 
of  tbe  proofs  and  examinations  taken  In  the  prooeedlngs 
of  probate  thereof  before  iheir  predecesaora  In  oOlae, — 


,  J.  Forgreatet  certainty,  and  to  avoid  all  donbt.  It  la 
liereby  declared  to  be  lawful  for  any  snrrogaCe,  or  offloer 
ii<t.inir  ru  Hnnb,  hereafter,  in  like  manner  and  under  like 
_  i_  wi , ^„  •„  "'"n,  CBrtl^and  com- 


mpared  with  the  orlvlDalB, 
.  We  have  not  IhouibtU 
ig  to  esoli  the  oertlOcMe  of 


which  shall  have  the  like  eObet  as  Id  tb«  preoadliig  aaatloD 
mentioned. 
I A  This  act  shall  take  eObct  Iminediately. 

Chap,  6B. 
Am  Act  to  lucivase  tbe  powers  of  aaperrlBors. 

Pamkd  March  14,  ISTO. 
The  People  <4  Ute  State  tj/  Nea  York,  T^prteanttd  In  Snail 
and  Aiiembltli  itoetuiel  atfoOowe: 

Sacnoir  1.  TheBoperrlsorof  atown.oranyward  in  any 
or  Uie  citlM  of  thla  State,  shall  have  power  to  admlnialer 
Hatha  to  persons  necessary  in  relation  to  any  matter  or 
thins  whMh  may  come  before  sach  aopenleor,  or  the 
Iraara  of  superrlaora  of  wbioh  snob  snperviaor  is  a  mem- 
ber, Id  his  OT  their  offlelal  capacity. 

li  Any  person  guilty  of  fclse  swearing  to  any  oatb  or 
amdavlt  which  may  be  lawfaUy  required  and  admlnls- 

.  .. .. ^._  ., _,._..  ,__  jeemaj  gnllty  of  perjory, 

•■- .e  as  In  other  eaaea 

shall  take  ellbct  ImBaadtately. 


|V%ilaa 


LBOAT,  NEWS. 


The  (nembera  of  the  Bar  In  Tlrg^iilA  a; 
a  State  Law  Society. 

Judge  Strong,  Juat  elevated  to  the  bench  of  tbe 
Snpreme  Conrt,  left  a  law  praottce  of  t23,000  a  year 
fbr  a  salary  of  16,000. 

A  trespass  salt  is  on  trial  in  BuKlo  whlob  only 
involves  S26,  and  oq  which  Uie  coats  already  amount 
to  t^OO,  and  promise  to  become  duubia  thatomounL 

James  A.  Ii.  Wittier,  librarian  of  Haryard  Law 
School,  haa  been  appointed  non-reeidant  lectnrer  on 
law  In  Norwich  XJnlveraity. 

A  oonstable  in  Eentncky,  in  publishing  aome  per- 
sonal property  for  aale,  put  np  a  notice  with  the  tbl- 
lowing  clause :  "  I  wyll  xposeft'eall  tbe  6  day  IB70dt 
Jan  won  ly tie  rone  horse,  or  so  mnob  thorof  aa  ma  be 
neaary  to  sattefl  aed  gugment." 

In  the  circuit  court  of  Kane  oonoty,  niinols,  Frank 
Jackson  obtained  a  vordlot  of  (16,000  against  the 
Chicago  and  Northweetern  Railway.    He  waa  an  em- 

Sloyee  of  the  company,  and  while  conpUnff  cars,  last 
[oTsmber,  was  ran  over,  and  loet  both  ^  legs.  A 
motion  has  been  mode  for  a  new  trial. 

In  tbe  case  of  the  dndnnatl  Matoal  Health  Inanr* 
anoe  company  anlnst  Rudolph  Rosenthal]^  recover 
a  Hum  agreed  toM  paid  for  insurance,  the  Recorder's 
court  of  Chicago  hefd  that  the  plaintiff  conld  not  re- 
cover, the  DOD&aot  being  made  Dv  a  foreign  insurance 
company  without  the  authority  or  the  Stue  of  Illinois. 

Another  vaoancy  on  the  Bench  of  the  United  States 
Supreme  Court  is  soon  to  be  oreated  by  tbe  reelgna- 
tion  of  Justice  Samuel  Nolaon,  of  New  York,  and  of 
the  Second  Clrcillt.  There  is  great  Intereat  among 
l^ol  drclea  as  to  the  aucoeasion,  for  which  Wm.  IS. 
Evart«  and  Ward  Hunt,  of  Utlco,  are  prominently 
spoken  ot 

A  man  waa  recently  arrested  In  Sobuylltlll  county, 
who  made  a  pretonded  oonl^aeion  that  he  had  com- 
mitted a  mnrder  in  Pittaburgh.  He  was  taken  to  that 
city  whore  ho  was  recognized  as  an  "old  offender," 
and  the  conlbaalon  was  a  coo&denoe  dodge  to  obtain 
&:ee  transportation.  Ee  will  work  his  fiu^  out  In  tbe 
city  prison. 

In  the  celebrated  case  of  the  bark  QropMhot,  the 
SnpremeCourt  of  the  United  States  decided  that  the 
Provisional  Conrla  established  by  Preaident  Lincoln 
in  the  South  were  valid,  but  on  the  merits  of  tbecase 
the  judgment  below  waa  reversed,  with  directions  to 
refer  tbe  acooant  for  repairs  to  oommisaiouera  to  act 
under  instructions  of  tbe  court. 

The  United  States  Supreme  Court  baa  Just  decided 
a  point  which  has  longbeen  mooted,  bnt  never  before 
legally  determined.  The  point  was  brought  up  in 
several  ootlon  cases,  and  was,  in  brief:  When  did  the 
war  closer  The  court  axed  It  as  the  17th  day  of  An- 
gast,  1866,  that  being  the  daU  of  President  Joluwon'c 


proclamation  to  that  effect. 
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A  LB  Ayr,  April  2,  1870. 


HUSBAND  AND  WIFE  AS  WITNESSES  FOB 
AND  AGAINST  EACH  OTHER. 

JjagH  refonna  are  slowly  effected ;  foi  lawyers  are 
proyerblallj  conservaHve;  and  It  Ls  the  proression 
that  decl<1ea  every  qaeeUoa  of  reform.  It  is,  how- 
ever, by  no  means  tme  that  mi  active  practitioner  1b 
always  a  good  legialator.  But  the  past  twenty  years 
have  witnessed  great  iroprovemBiitB  in  the  law  of  evi- 
dence. Hade  with  the  relnclant  consent  of  many  of 
tlie  profession,  these  refbnua  have  worked  so  well  that 
the  wonder  la  they  were  so  long  delayed. 

Though  niQch  has  been  done,  there  ia  need  of  future 
change.  At  the  risk  of  being  considered  as  mncb  of 
an  extremist  as  the  tragedian  who  was  never  satisfied 
with  bis  make-up  as  "  Othello  "  nntU  he  blacked  his 
whole  body  over,  we  would  suggest  that  the  new  order 
of  things  has  not  gone  1^  enough,  and  that  another 
class  ought  to  be  fi«ed  from  their  l^al  incompetency 


To-day  the  tendency  is  to  nnivenal  competency,  to 
the  exclusion  of  no  one.  The  true  theory  is,  let  all 
objections  to  tecrtimony  be  made  to  its  weight,  not  to 
its  reception.  Let  the  Judge  or  Jury  hear  it,  and  stamp 
it  at  Ita  true  value.  Juries  are  constituted  differently 
now  from  wliat  they  were  when  the  laws  of  evidence 
were  first  growing  into  a  Byat«m,  They  have  too 
much  int(^Mgence  tobedocelvedby  awitnees  simply 
because  he  may  have  some  Interest  (never  mind  how 
trifling),  la  the  event  of  the  suit ;  or  simply  lieoause 
he  admits  tils  disbelief  in  Ood,  or  has  I>een  Incarcer- 
ated in  a  State  prison.  They  know  pretty  accurately 
bow  much  oottslderatton  to  give  to  circumstances  auoh 
as  these;  how  mu<^  it  is  likely  to  affect  his  credibility. 
They  do  not  Ijelieve  In  the  doctrine,  so  long  an  insult 
to  human  nature,  that  a  man  in  either  of  these  rela- 
tions, is  therefore  bo  likely  to  commit  peijury  that  it 
is  unsafe  to  admit  him  to  say  anything  at  all. 

Each  party  now  tells  ills  story  upon  the  stand,  and 
almost  every  avenne  of  information  has  been  titrown 
open.  We  ara  not  yet  prepared  h>  go  so  br  as  the 
teamed  Chief  Justice  of  M^ne  {a  State  which  has  in 
answer  to  his  able  and  energetic  efforts  taken  the  lead 
in  these  reforms),  and  to  urge  the  abolition  of  the  oon- 
fldential  privliege  of  attorney  and  client  (Applaton 
on  Evidence,  pp.  156-172) ;  but  we  confess  that,  upon 
deliberation,  we  cannot  but  believe  there  Is  much  to 
be  gained  by  an  abolition  of  the  restrictions  upon  the 
competency  of  husband  and  wife  as  witnesses  for  and 
•gainst  each  other. 

It  Is  very  hard  to  get  rid  of  the  traces  of  a  common 
law  doctrine,  no  matter  how  br  equity  or  statules 
may  have  modified  It.  We  are  apt,  in  spite  of  the 
growing  privileges  of  married  women,  to  look  upon 
husband  and  wife  not  as  two  individuals,  but  as  one 
person,  and  the  hustiand  as  that  one.  Coercion  by  the 
husband  is  one  of  the  relics  of  the  common  law,  of 
which  there  Is  more  in  law  than  In  Eact.  It  is  true 
that  such  coercion  exists.  So  does  ooerclon  of  the 
husband  by  the  wif^  but  nobody  thinks  of  founding 


a  rule  of  law  upon  it.  A  wifb  cannot  make  a  valid 
contract  with  her  husband,  because  they  are  one. 
Because  ooorta  do  not  wish  the  spectacle  of  husband 
and  wife  quarrelling  over  a  broken  agreement,  or  be- 
cause ereditots  would  beesslly  defrauded,  are  reasons 
much  more  worth  considering.  The  time  will  come 
probably  when  a  valid  conveyance  can  be  made 
directly  between  a  husband  and  his  wifo,  without  the 
meaningless  ceremony  of  calling  in  a  third  person  to 
act  as  a  conduit. 

But  the  present  inquiry  Is,  why  not  let  hoaband  and 
wife  go  upon  the  witness  stand  under  any  and  all  cir- 
cumstances T  Works  upon  evidence  (and  it  is  a  subject 
that  has  been  illunilnatod  by  the  labors  of  as  excel- 
lent text-writers  as  those  in  any  branch  of  the  law], 
abound  In  reasons  for  the  present  rule  of  exclusion. 
So  they  abounded  in  explanations,  often  labored,  why 
the  old-fosbloned  reetriotlons  were  right  and  proper. 
A  system  of  arbitrary  rules,  they  appear  to  have  been 
grounded  on  artificial  theories,  where  policy  was  some- 
times consulted  quite  as  much  as  JnsUce. 

The  chief  objection  to  the  cluuige  suggested  is,  that 
the  sanctity  of  the  domestic  relation  would  be  vio- 
lated. If  a  husband  or  wife  testify  against  the  otber, 
domestic  peace  and  concord  would  be  broken  and 
destroyed. 

It  is  probable  that,  in  a  m^ority  of  cases,  this  ob- 
jection would  have  no  weight  practically.  Except  In 
divorce  suits,  husbands  and  wives  generally  come  into 
oonrtwith harmonious foellngsand motives;  perhaps 
almost  invariably  their  sympathies  are  for  each  other. 
The  only  danger  to  be  apprehended  Is  (torn  their  be- 
ing too  swift  in  each  other's  behalf.  Juries  would 
not  bU,  however,  to  make  due  allowance  for  such  an 
intimate  relation  as  that  of  marriage. 

But  there  are  cases  where  the  wift  might  be  sum- 
moned in  as  a  witness  against  her  husband ;  hence  a 
domestic  grievance,  a  public  detriment,  so  severe  that 
the  party  had  better  go  without  bar  testimony  for  the 
sake  of  peace.  Without  stopping  to  inquire  how  fre- 
quently would  a  lawyer,  who  knew  anything  of  wit- 
nesses, lake  the  risk  of  summoning  a  wife  against  her 
wishes,  where  all  ber  tilings  are  enlisted  on  the  side 
of  her  husband,  we  would  suggest  tbat  many  a  hus- 
band would  be  glad  to  send  his  wife  in  as  a  witness 
on  the  otber  side,  if  her  testimony  were  not  particu- 
larly dama^ng  to  him.  His  opportunity  to  cross- 
examine  would  very  likely  be  well  Improved.  If  her 
testimony,  however,  would  l>e  very  strong  against 
him  and  he  knew  it,  so  much  the  better  average  for 
the  truth  to  work  upon  him,  and  oompol  him  to  a  set- 
tlement. 

A  wife,  or  husband,  who  goes  reluctantly  on  the 
stand  to  tesUfy  against  the  other,  will  not  be  likely  to 
provoke  anger  in  the  bosom  of  that  other  where  it 
never  before  existed.  If  the  step  is  taken  eagerly, 
and  the  testimony  is  given  with  the  animus  of  an  op- 
posing witness,  such  indications  of  domestic  iufelii^ty 
are  assuredly  not  created  by  this  rule  of  law,  but  only 
brought  to  the  surfboe. 

We  do  not  Ignore  the  ai^:nment  tbat  this  privll^^, 
if  thrown  open  to  married  people,  will  be  abnsed  and 
resorted  to  as  a  means  of  widening  and  aggravating 
an  already  existing  dissension.  A  sad  picture.  It  Is 
urged,  might  be  drawn  of  those  whose  vows  have  been 
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to  love  and  cheriBh,  arrayod  In  pablJo  against  each 
other,  evinchig  eetnuigement  and  all  the  hoBtility  that 
the  oocasloD  and  the  presence  of  the  court  will  permit 
This,  we  oonfev,  might  bo  occasionally  one  of  the 
Incidents  of  a  olunge  Id  the  law.  Very  unhappy  — 
very  mach  to  be  ragretted ;  and  if  the  oonrt  could  go 
deeper  and  t«inoTe  the  cause  of  it,  eyerybody  would 
r^oloe.  But  even  if  thedirect  result  of  the  new  role, 
we  are  satiafled  it  Is  not  BufSoient  to  outweigh  the 
permanent  adTantt^;ee  that  would  flow  tirom  It. 

The  more  intell^nt  and  ooldvated  the  married 
couple,  the  more  readily  will  tbey  yield  to  a  provision 
of  law  Uiat  treats  them  as  separate,  thinking  ludivld- 
nala,  with  the  same  duties  and  obligations  as  other 
individuala  to  come  forward  and  toll  the  truth,  when 
facts  are  in  controveisy.  Amongthe  more  Ignorant 
cloxaee,  while  there  Is  sometimes  great  affection,  there 
are  sometimes  very  lively  disona^ona  between  man 
and  wife;  and  the  appeoiMice  of  one  on  the  witness 
stand  to  awear  against  the  oUier  would  be  quite  as 
readily  fbrgiven  and  forgotten  as  would  the  inter- 
change of  high  words,  or  even  of  blows. 

A  woman  can  testify  against  her  hnsband  if  he  make 
an  Bsaault  apon  her.  Here  there  has  evidently  been  a 
domeetla  difficult,  and  the  court  is  not  aA^d  of  aug> 
nienting  it  by  hearing  the  parties.  In  those  cases, 
where  a  wife  refUses  to  go  Into  court  and  perjut«  her- 
self for  her  husband's  interests,  is  there  such  a  vlola- 
ticn  of  some  duties  Uiat  the  court  will  choose  to  shut 
Its  ears,  lose  an  important  witness,  and  prevent  a  pos- 
sible quarrel  that  will  be  sure  to  break  out  tn  si 
other  direction. 

We  do  not  believe  that  the  practical  results  of  this 
experiment  would  make  any  serious  difference  In  the 
fomily  relation.  Children  leetify  against  their  par- 
ents, brother  against  brother,  but  we  never  heard  of 
that  fact  alone  making  them  Inimical  to  each  other. 
The  foot  is,  that  the  husband  and  the  wife  would 
speedily  confbrm  themselves  to  such  a  rule,  and  thoir 
treatment  of  each  other  would  be  affected  very  little 
l>y  the  simple  requirement  of  law  that  each  knows 
the  other  cannot  avoid. 

The  advantages  of  the  rule  we  contend  tbr  are  I 
obvious  to  need  setting  forth  or  comment ;  and  benlde 
it  has  been  satjected  to  the  test  of  praotlcal  application 
in  the  State  of  New  York,  and  has  been  found  to  be 
fraught  with  none  of  those  evils  which  have  been 
predicted  of  It.  Upon  the  question  of  privileged  c 
munication,  we  may  have  something  to  say  In  another 
article. 


The  topic  which  we  have  auggested  Toaiy,  "  on  first 
blush,"  appear  to  be  almost  too  absurd  for  sincere 
consideration.  We  are  convinced,  however,  that  be- 
fore we  shall  have  concluded  the  few  remarks  which 
we  propose  in  this  article  to  present,  we  ahall  liave 
progressed  In  some  cousiderabie  d^ree  in  establish- 
ing the  propriety  and  force  of  an  affirmative  answer 
to  our  query.  It  Is  to  us  a  matter  of  considerable  sur- 
prise that,  amid  all  the  varied  legislation  upon  almost 
every  ether  subject  connected  with  the  administration 
of  civil  affidrs,  the  distingulahed  and  sagacious  gentle- 


men to  whose  wisdom  and  forethought  are  intrusted 
the  formation,  reformation  and  regulation  of  all  that 
pertains  to  the  practice  of  the  law,  civil  as  well  as 
criminal,  in  oar  oommonwealth,  shoald  have  over- 
looked one  important  subject,  which  seems  to  call 
now,  as  It  long  has  called,  loudly  for  legislative  inter- 
position and  BOtion. 

We  refer  to  the  &ot  that  the  unfortunate  individual 
who  happens  to  be,  for  any  reason,  subjected  to  s  crimi- 
nal prosecution,  has,  In  the  event  of,  establishing  his 
Innocenceof  the  offense  with  which  he  stands  charged, 
no  redress  in  any  form  Ibr  the  expense,  annoyance  or 
suffering  attendant  upon  such  a  prosecution. 

While,  in  crivil  actions,  the  person  against  whom  sny 
proceeding  is  wrongfully  instituted,  has,  in  case  his 
defense  be  successful,  the  satia&ction  of  knowing  that, 
according  to  the  statute  in  such  case  long  ago  provided, 
he  is  at  liberty  to  enter  up  a  judgment  against  his  nn- 
successful  adversary  for  the  amount  of  his  costs  and 
disbnrsementa,  and  compel  their  repayment,  the 
miserable  vicUm  of  the  criminid  law,  on  the  other 
hand,  against  whom  the  State  takes  proceedings,  has 
no  sneh  return,  nor  any  recompense  whatever  to 
which  he  may  look  forward,  In  case  be  sncceed  in 
establishing  his  innocence. 

In  other  words,  when  the  luckless  ol(]ect  of  acme 
false  or  unfounded  suspicion,  or  of  the  malicious  sug- 
geaUona  of  some  spiteful  enemy,  prompted  by  mali- 
cious purposes,  is  at  length  discharged  for  lack  of 
evidence  to  prove  the  charge  on  which  he  is  held,  he 
has  no  competisation  whatever  for  the  loss  of  time  and 
unavoidable  injury  to  his  character,  or  for  the  expendi- 
ture of  the  neceesary  fees  and  expenses  attendant  upon 
the  trial,  although  he  has  all  along  been  conscious  of  bia 
alisolute  innocence  of  any  crime,  and,  perhaps,  never 
dreamed  of  titing  arraigned  upon  a  criminal  ciiarge. 

It  may  be  said  that,  in  many  casea,  criminals  or  per- 
sons obarged  with  the  oommisslon  of  crime,  are  acquit- 
ted i«Uier  f>om  the  lack  of  legal  evidence  than  from 
any  moral  doubt  as  to  their  guilt.  This  does  not  fur- 
nish sny  argument  against  the  change  proposed.  The 
innooenoe  of  a  party  thus  acquitted  is  to  be  presumed. 
At  least  there  Is  no  more  reason  for  such  a  distinction 
In  criminal  than  In  dvil  cases. 

There  cert^nly  ought  to  be  some  provision  made  at 
once  for  such  cases,  so  that  when  the  SUte  shall  pro- 
ceed against  one  of  ite  dUzens  in  a  criminal  action,  and 
shall  fail  upon  the  trial  thereof  to  sustain  the  charge 
made,  the  person  whom  it  thus  subjecte  to  loss  of  time, 
money,  and  soraetimM  reputation  Itself,  shall  have 
some  remuneration  and  reimbursement  for  such  loss. 

Still  another  good  result  would  follow  such  a  change 
in  the  law,  namely :  there  would  be  of  a  necessity  fewer 
oases  of  noUe  protequi  than  at  the  present  time.  It  Is 
apparent  to  any  one  who  la  at  all  fomiliar  with  tbe 
history  of  our  criminal  courts,  particularly  those  of 
Inferior  grade,  that  of  the  large  number  of  cases  which 
are  called  up  for  trial  a  surprising  proportion  of  them 
are  either  dismissed  before  tbey  have  a  hearing  st  all, 
or  else  they  ore  in  the  process  of  trial,  when  the 
prosecuting  attorney  suddenly  discovers  that  he  is 
unable  te  prove  bis  complaint  and  the  Jury,  whose 
annoyance  and  expense  ought  likewise  to  be  con- 
sidered, are  therefore  directed,pro/amia,  by  the  court, 
to  return  a  verdict  of  "not  guilty,"    The  delighted 
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priaoner  U  then  informed,  in  a  tone  of  Judicial  dignity 
and  Beverly,  which  seems  almost  Itlce  a  rebake,  and 
ia  without  the  pretense  of  an  apology,  that  he  may 
depart  in  freedom :  and  he  emerges  troia  (he  conrt 
room,  Inlovhich  be  had  been  dragged  without  any 
provooatlnn,  stained  in  character,  degraded  in  his  own 
eyes,  as  well  as  in  the  estimation  of  hia  neighbors ; 
and  In  addition  to  all,  In  many  oases,  shora  of  the  few 
hard  earned  dollars  which  mayhap  he  bad  managed 
to  lay  by,  after  much  close  economy  and  pinching 
fmg^ty,  and  which  have  been  entirely  consnmed  in 
defendinghlmselfagalnstohargee  which  ought  never 
to  bava  been  inatitated,  and  which  wnold  never  bare 
been  InaUtoted  bnt  fhr  the  wide  discretion  and  looeo- 
neoB  ebaraoterlstlc  too  often  of  proaeouting  officers, 
who.  In  the  m^orlty  of  cases,  scarcely  know  what 
Uietr  case  la  nntil  they  oome  Into  court. 

In  what  we  have  saJd,  we  have  not  pretended  to 
exhaust  this  sal:!]«ct,  bat  will  rest  satisfied  If  we  liave 
■aooeeded  In  calling  attention  to  a  matter  which 
admits  of  mnch  more  argument  and  elaboration  than 
we  have  time  to  bestow  upon  it. 

We  say  im  oondnslon,  then,  that  there  ought  to  he 
some  provision  made  by  the  Iiegislature  for  enabling 
tba  victims  of  unsuccessful  criminal  prosecution  to 
collect  the  oosta  thereof,  as  in  olvll  cases  from  his  ad- 
versary; and  the  result  will  be  that  prosecuting 
attorneys  will  give  closer  attention  to  snch  cases  be- 
fore bringing  them  to  a  public  trial,  and  a  smaller 
calendar  will  occupy  the  attention  of  our  criminal 
oourta,  composed  of  cases  which  will  have  some  show 
of  being  established. 


ANTIftUmBS  OP  THE  UiW. 

TocartyontetirparpoMcf  reeonoUlng  thli  generation 
to  the  present  mode  of  admlDlsterlng  Justice,  by  con- 
trasUDg  It  vllb  Uia  put,  I  bsTH  amnwd  »  leisure  hour  by 
Jotting  down  some  note*  ol  Itie  oumbersome  machinery 
resorted  to  in  oldea  times.  Your  readers,  who  are  at  all 
acquainted  with  llie  slin];>llolty  of  modem  practice,  can 
reallKO  the  Improvement. 

FormerlythagmtinitramentwasaWaiT.  IwUlOrst 
give  the  deanltlon  ot  what  that  was,  and  then  show  the 
nKS  to  which  It  was  pat. 

WaiT  la  the  icing's  precept,  wherebj  any  thing  la  com- 
nwnded  toaehlDS  a  salt  or  aoUon.  And  these  writa  are 
dlTsnely  divided :  some.  In  respect  <)f  Iheli  order  or  man- 
ner of  Iran  ting,  are  termed  original,  and  some  JudloIaL 

Ortginal  writs  are  those  that  are  sent  out  aommonlng  ol 
the  defendants,  to  begin  tbe  salt. 

Judtdal  writa  are  those  which  are  sent  out  by  order  of 
the  conrt  where  the  caoae  depends. 

The  original  bear  date  In  the  name  of  the  Einfi,  bat  the 
jQdlolal  tiear  taste  in  the  name  of  the  Chief  Jnatice. 

AegulOandtM  FUgUi^  a  writ  that  lies  for  a  snrety  against 
a  creditor  whu  rerasea  to  acqalt  him  after  a  debt  is  paid, 

ArrettaneUt  Ixmit  ne  (UnfnpmAtr,  a  writ  which  lies  for  a 
ntan  whose  goods,  Ac.,  are  taken  by  another,  who  daring 
the  contest  doth  or  is  like  M  make  them  away. 

Armlawto  Iptum  qiU  ptcunlam  rtetpti,  a  writ  that  lieth 
ter  apprehending  a  perw>n  who  hath  taken  the  King's 
prest  money  to  serve  la  the  wars,  and  hld«B  hlmaeU 
when  be  ahould  go. 

Arretle  /ado  tuper  Unit  mavaloram  allmtgrnonon,  a  writ 
wbloh  ties  tor  a  denlien  agalnat  the  goods  of  an  alien  In 
recompense  of  uooda  taken  from  him  lu  a  foreign  coontry 
after  denial  of  restitution. 


Balilo  amovtnda,  a  writ  to  removea  balllSIrom  his  oOlce 
tat  want  ot  safflclent  land  In  his  bailiwick. 

BaMe,  a  writ  that  llee  where  tbe  grandtether  waa 
aelsed  In  hla  demesne  as  of  fee  of  any  lands  or  tenements 
the  day  be  died,  and  after  bla  death  a  atranger  al>ataB  or 
enters  the  aame  day  on  them  and  keeps  out  the  heir. 

Britf,  any  writ  In  writing  Issued  oat  of  any  of  tbe 
King's  coarts  ot  record  ot  Westmlaster,  whereby  any 
thing  la  commanded  to  be  done  In  order  to  Justice. 

Cape  la  a  writ  Judicial  tonehlng  pleaa  ot  lands,  Ac  It  Is 
divided  Into  cape  moffnutn  and  crqM  jMrmifn,  both  which 
take  hold  of  things  Immovable.  The  former  lletb  before 
appeamnceand  tbe  latter  after. 

OapUu  la  of  several  kinda : 

A<1  rapondencbm,  to  haTe  the  body  in  coort  to  answsr 
the  plalntllT. 

Alt  tcMtfaetgndim,  to  take  the  body  In  satlslhctloaof  the 
debt. 

VBigatam,  to  apprehend  an  outlawed  person. 

In  wUhtntton,  where  a  distress  Is  carried  out  of  the 
county  and  an  equal  amount  ot  the  dlatralnor'a  goods 
are  to  be  taken  Instead. 

Ouu  eOTOtmUi,  a  writ  of  entry  granted  where  the  tenant 
by  tbe  curtesy  or  tor  lite  aliens  In  foe  or  in  loll,  or  for 
another's  lIAi. 

Ctuu  prtnUo  Is  a  writ  of  entry  given  by  Ibe  Statute  ot 
aionc«ater,  c.  T,  where  a  tenant  In  dower  aliens  In  the. 

ailamteat>a»naBtlnaditbicUimit  Is  a  writ  that  lies  within 
a  borough  or  houaa  for  rent  going  ont  of  the  same,  and 
warrants  a  man  to  take  the  doors,  windows  or  gates  liy 
iliatresa  for  rent. 

Cbtailit  reddnuUi,  a  writ  which  lies  where  goods  are  dell  v> 
ored  to  a  man  to  keep  a  certain  day,  and  are  not  upon 
demand  delivered  at  tbe  day. 

Otd  oMb  tfftwntum  la  a  writ  that  a  woman  divorced  hath 
to  recover  lands,  Ac.,  from  blm  Mwhom  her  husband  had 
alienated  during  marriage. 

CviiavUa  laawrlt  of  entry  which  a  widow  bath  agalnat 
him  to  whom  her  husband  alienated  her  lands,  which 
must  contain  In  It  that  during  hla  lifo  (wl  (n  vtts)  she 
could  not  withstand  It. 

DauvirU.  —  Ttia  King  may  grant  a  writ  of  wammila  ittel 
to  any  person  which  shall  save  hie  detbalt  fOr  one  day,  l>e 
It  In  plea  of  land  or  other  action,  and  he  the  cause  true  or 
not ;  and  this  by  his  prerogative. 

Dteep<lont,  a  writ  that  ilea  properly  against  him  who 
decettfally  does  any  thing  In  the  name  ot  another. 

i>«<s>  Ionium,  a  writ  that  Ilea  against  a  Juror  who  hath 
taken  money  for  giving  his  verdict,  called  so  heoanse  It  ia 
to  reoover  ten  times  as  much  as  hs  look.  Stat,  (8,  Edw. 
in.  0.13  and  It. 

It  lie*  also  against  sherin  taking  rewards  foramving 
apsneL   ll  Hen.  VLcU;  Vln.  Abr.ns. 

De  tffendo  qtiUMn  de  Mania,  awrlt  which  lies  for  those 
who  are  by  privilege  (teed  from  the  payment  of  poll. 

De  txptntU  mUttum,  a  writ  commanding  the  aherUT  to 
levy  so  much  a  day  tor  the  expenses  ot  a  Knight  ot  the 
Bhlre.    4InBL4S. 

De  aoaeranda  pro  rata  porKontt  la  a  writ  that  lies  where 
one  In  deslratned  lor  rent  tbat  ought  to  be  paid  by  otheia 
proportlonably  with  him. 

De  quOtut  tur  Oineiiin,  a  writ  ot  entry. 

Detinue  la  a  writ  which  lies  where  any  man  comes  to 
goods  by  deilvery  or  Ondiug  and  refhaeth  to  deliver  them. 
I  mat.  2as. 

Dion  doiuU  otmnum,  a  Writ  out  Of  cbanaeiT  to  tbe 
escheator  ot  ttie  county,  upon  the  death  of  any  ot  the 
klng'aUnants  <naqM(a,to  inquire  byajury  of  what  lands 
hedledselsed,  their  valne  and  who  was  next  heir  Mhlm. 

iXAfngoa,  a  writ  to  tbe  sherlfr  to  distrain  one  ot  his 
gooda  to  enforce  compliance  with  what  la  required  ot  blm. 

DUMnffiufiaiUm-et.  a  writ  to  tbe  aberllT  to  diatrain  upon 
a  Jury  to  appear. 

Dome  reparanrta,  a  writ  for  one  against  bis  neighbor,  by 
the  &U  ot  whose  house  he  apprehend*  injitry  to  his  own. 
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Dale  oMflffnoTUla,  a  writ  thai  lay  tor  s  wMow  vbere  It  wsa 
once  found  that  the  king's  tenant  was  selm]  In  tee  or 
tall  at  the  day  at  hla  death,  and  that  hs  held  of  the  king. 
In  which  she  cams  Into  ohanoery  aud  there  made  oath 
she  would  not  many  without  the  king's  iMve,  and  them- 
npon  she  had  Uila  writ  to  the  e*clieator.    15  Ed.  Ul,  c.  4. 

£)olt  utiOt  nOM  Kabd,  a  writ  of  dower  sgalnat  one  wha 
bought  laud  of  bethniband.  who  was  aelied  in  inch  aort 
that  their  Issae  might  have  Inherited.    F.  N.  B.,  W. 

J>uin  non/uU  «inip«,  a  writ  that  Ucsagalnat  the  alienee 
for  him  that,  not  being  of  sound  mind,  aliened  hla  lands. 

Dun  fvU  Utf*i>  alaUm,  a  writ  that  lies  (or  bim  that,  be- 
fore ho  came  of  age,  madealMfRnentof  lilsland. 

EieeOont  eiMxUa,  a  writ  which  lies  against  blm  Who 
oaitlaoatagDardlan  from  any  land  during  the  minoiity 

ElffiU,  a  writ  of  eiecnllon  against  the  Un'la  Of  the  debtor. 
llnst:»8j  13  Ed.  1,0.18. 

Entni,  virtt  (V,  dlreo(«d  to  the  sherllT,  commanding  a 
tenant  to  render  to  the  demandant  posseaslou  of  lands,  or 
appear  tnoonrt  and  show  why  bebath  not  done  It. 

Tela  of  fbur  kinds.  Writ  of  entry  turtUucMn,-  a  writ  of 
entry  TOT cJisKtrin  fti /Ae per;  a  writ  ofentry  »urtH»!iifti  *i 
Ottptrandeui,aaAt  writ  of  entry  *ur  diaeMninitit  pot. 
1  Inst.,  ass. 

Error,  urit  qC,  s  oommlsslon  to  Judges  of  the  superior 
court  to  examine  the  record  npon  whtoh  a  Judgment  was 
given  in  an  Interior  court.   Jenk.  Rep.,!S. 

^nommunteato  detB>ertoido,  a  writ  to  the  sheriff  tat  the 
delivery  of  an  excommunicate  person  out  of  prison  upon 
certlScate  of  his  conformity  to  the  Jurisdiction  eoclealaa- 
tleal.   P.N.B.,6i. 

Bixemmxatiealo  eapiatdo,  a  writ  to  the  sheriff  IM  the  ap- 
prehending him  who  stands  obstinately  ezeommonlcated 
forty  days,  and  Imprisoning  him  without  bedl  or  main- 
prise.  6  &1IE.,  c.  "a. 

Exemnmanfealj)  mipiemio,  a  writ  whereby  persons  ez- 
aommuulcate,  traing  for  their  ohatlnscy  oommltted  to 
prison  and  unlawfully  dellTered  tlience,  before  they  have 
glTCQ  oantlon  to  obey  the  authority  of  the  church,  are 
commanded  to  be  sought  for  and  Imprisoned  again. 

Xx  araei  gveria,  a  writ  that  Ilea  fbrhim  to  whom  lands 
In  a  city  or  borough  are  devlsed,and  which  thebslrof  the 
devisor  has  taken  pOBsesslou  ot 

Etigenl,  a.  writ  that  lies  where  neither  tbs  defendant  nor 
any  property  can  be  found,  and  commands  the  sheriff  to 
proclaim  hi  m  live  times,  In  order  that  he  may  be  ontlawed. 

Sameralkine  tola,  a  writ  that  Ilea  for  the  king's  ward  to 
be  dlBtnrned  of  all  suits  during  his  minority. 

BtpmtU  mllKum  ImarKKi.  a  writ  commanding  the  sheriff 
to  levy  the  allowance  for  knights  In  parliament. 

BxpcfuU  mUttum  nan  fevorulti,  a  writ  prohibiting  the 
sheriff  from  levying  such  allDWanoe  npon  those  that  held 
In  ancient  demesne. 

Ecimt,A-wtiHa  the  sheriff  (Or  the  valuing  of  lands  and 
tenements, 

FtilM  tuOffnttnt,  writ  of,  Ilea  where  a  blse  Judgment  la 
given  In  acourt  not  of  record. 

ft«rc/iid(H,aJudiclal  writ  that  lay  within  a  year  and  a 
day  to  levy  the  Judgment  of  defendant's  goods. 

Orand  (Utirett,  a  writ  which  ilea  in  two  cases— either 
where  defendant  has  been  attached  and  does  not  appear, 
or  where  he  has  once  appeared  and  alter  makes  deA^nlt. 

Sabttu  torpora,  a  writ  to  bring  In  Ihe  Jury,  or  so  manyof 
them  as  refose  to  oome  on  Mtifrs  faelai. 

^BiiAeiuoiirpui.  — "Tbla  Is  the  most  celebrated  writ  In  the 
English  law,"  and  Is  of  several  kinds,  vU.: 

Ad  tuti/iciendum,  to  relieve  from  wrong  Imprisonment. 

Ad  factertdvm,  to  remove  a  cause  Into  a  superior  court. 

Ad  reapondendum,  to  remove  a  defendant  who  la  In  cu^ 
tody  In  a  lower  court  to  answer  to  a  cause  of  action  In  a 
higher  court. 

Ad  dettbemndum,  t«  remove  a  prisoner  Into  the  county 
wbere  he  la  to  be  tried. 

Bt  Ilea  after  J  ndgmeut 


Ad  ItiUfleartdum,  to  bring  a  prisoner  In  to  court  to  testify. 

Habere  faeiat  fimm,  a  writ  commanding  a  view  of  the 
lands  In  question. 

Hab«rtfaekattlt(nara,AinUot  execution  commanding 
the  sheriff  to  give  the  plaintiff  posseasloo  of  a  freehold. 
Wtaere  the  Interest  Is  less  than  freehold  the  writ  la  known 
as  ltaben/aeia»  poeaeut/Mtm. 

-It  to  ball  a  man  out  of  prison, 
a  writ  that  Ilea  for  blm  who  la  com- 
mltted  to  prison  for  another  man  In  the  same  name. 

Infjreua,  a  writ  of  entry, "  whereby  a  man  seeks  entry 
Into  lands  or  tenements;  it  lies  in  many  «aaa>  aud  hatb 
many  several  forma," 

JnAiftiMon,  a  Writ  to  forbid  a  Judge  ttota  farther  proceed- 
ing in  a  cause  before  him, 

irtfuncMon,  a  prohibitory  writ  restraining  a  person  from 
doing  a  thing  which  appeaia  to  be  against  equity  and 
good  consolence.    S  Bac.  Abr.  ITS. 

Jhfrulon  de  gard,  a  writ  that  lies  where  the  Infiint 
Within  age  entered  Into  his  lands  and  held  hla  lord  oat. 

Jvrli  utrurn,  a  writ  that  Lea  for  the  Incumbent  of  a 
cburch  whose  predeceasor  bath  altenaUtd  bis  lands. 

JvtUctet  Is  a  writ  directed  to  the  sheriff  to  do  Justice  In 
a  plea  of  trespoai  H  i<  armii  In  the  county  oourt.  It  la  la 
the  nature  of  a  commiaalon, 

LatOal,  a  writ  whereby  all  men  In  peiaonal  actions  are 
called  originally  In  the  King's  Bench. 

Levari  /aciai,  la  the  sheriff  to  levy  money  of  the  lands  of 
him  who  hath  forfeited  bla  recognizance. 

Levart  /aciai  rettdiaim,  a  writ  for  levying  the  remnant  ot 
a  debt  In  part  aatlsfled  before. 

LOerlatlbia  alhoandiM,  a  writ  lying  for  a  bnrgcaa  of  any 
city,  who,  coutrarytotha  llbettleaof  the  city,  Is  Impleaded 
before  the  King's  Jnstlces  to  have  his  privilege  allowed. 
F.  N.  B.  228. 

UcenUa  lurgendi,  "  the  writ  whereby  the  tenant  euofnnf 
de  malo  lectt  oljtalns  liberty  to  rise." 

{libKifn  slgnlflea  the  excuse  for  him  that  Is  summoned  or 
sought  for,  and  eatotn  de  mato  leeU  la  the  excnae  that  the 
man  is  aick  a  bed,  and  he  had  to  ane  out  the  writ  of 
to  get  It  up  again.) 
■■an  high  prerogative  writ  of  a  most  exten- 
sive remedial  nature,  and  may  be  lasoed  <n  tame  caeeM 
Where  the  Injured  pariy  has  also  another  more  tedious 
mode  of  redieas."    S  Black.  ICQ. 

ifamicapUo.  a  writ  that  Ilea  for  a  man,  who,  being  taken 
onstuplelon  of  telony,and  offering  solBcleDt  bail,  cannot 
be  admitted  thereto  by  the  sheriff  or  olber  having  power 
tolettomalnprize.    F.  N,  B.  H9. 

Uaritarffio  amitto  per  dfflMan,  a  writ  for  the  tenant  In 
/nmk  marrtejw  to  recover  lands,  etc.,  whereof  he  la  deforced 
by  another. 

("Frank  marriage  Isatennreinlall  special,  whereby  the 
donees  shall  havo  the  land  to  them  and  the  heirs  of  tbetr 
badlea.Bnd  shall  do  fealty  to  the  donor  till  the  fourth  de- 
gree.") 

Ittdia  aeguitando,  a  writ  Judicial  to  distrain  a  lord  for 
acquiring  a  mean  lord  for  a  rent  which  he  formerly 
acknowledged  In  oonrt  not  to  belong  to  him, 

UlUOatu,  a  writ  by  which  reoords  are  transferred  tnia 
one  court  to  another. 

Sfontlnnu  de  dnU,  a  writ  ont  of  chancery  for  the  subject 
to  be  restored  to  lands,  wblcb  he  shows  to  be  his  right, 
though  by  olBos  fonnd  to  he  In  the  possesston  of  another 
lately  dead. 

JfanifrawruRf.  a  writ  which  lies  for  the  tenanta  In 
aticinU  dememe,  being  distrained  for  any  toll  or  Impoal- 
Uon  contniry  to  their  liberty. 

NaKvB  hotwnda,  a  writ  to  the  sheriff  for  a  lord  whose 
vlUlen  run  from  blm,  for  apprehending  and  restoring  him 
to  bis  lord  again. 

(Villain  or  vllllen  were  of  two  sorts  In  England  — one 
termed  vUUen  In  gn—  who  was  Immediately  bound  to  th« 
person  of  his  lord  and  hla  heirs.) 

writ  Uiat  lies  for  the  plaintiff;  who  fMua 
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Ui«  biBhop  vlll  admll  the  clerk  or  tbe  derendunt  daring  , 
tlie  BDit  between  them. 

N<m  nmlatando.  a,  writ  which  Ilea  for  hint  who  molested 
eontrarp  to  the  king's  protection. 

Aon  ponenilftfnouliliet  JuroMt.  awrltlOrfteelDKPerBoni 
from  serving  on  anlzes  or  Juries  by  reason  o[  their  old 
age;  but  "  by  i  and  5  W.,  c.  21,  no  snch  writ  shall  be 
granted  unless  upon  oalh  made  that  the  saggestlona 
on  which  It  is  granted  are  true," 

(AlIJustlceHof  the  peace  were obllscd  to  be  present  at 
all  Bsalies,  Co  which  were  Issued  commissions  of  oyer  and 
terminer  and  gaol-dellTery.) 

Offtdarii  lum/adendts,  a  writ  to  the  magUtntt«*  of  a  cor- 
poration not  to  moke  BDCh  a  man  an  officer  until  Inquiry 
be  madeof  hlB  manners. 

Onerando  pro  rata  poritontt,  a  writ  that  Ilea  fOr  a  Joint- 
tenant  or  lennnt  In  common,  wbo  la  distrained  ft>r  more 
rent  than  his  proportion, 

rarwjiveto,  a  writ  that  lies  against  him  who  violently 
breaks  a  pound  and  takes  out  beasts  which  were  legally 
Impounded  tar  trespass  done. 

AinoKHt  (n  (u>I*.  a  wilt  (osliow  what  persons  Ihe  sheriff 
ought  to  Impanel  upon  assizes  and  Juries  and  what  not, 
as  also  what  number. 

nnltbai  repartmdit,  a  writ  directed  to  tbe  sheriff  requir- 
ing him  to  chaise  one  or  more  to  repair  a  bridge  to  whom 
It  belongeth. 

Pail  duteiiin,  a  writ  tbr  bim  that  having  recovered  land 
bj  piecipe  quod  reddat  upon  detnnUot  rendition  Is  again 
disseised  by  tbe  former  disseisor. 

Prtc^,  a  writ  commanding  one  to  do  the  thing  required 
or  show  cause  why  he  hath  not  done  It. 

Proctdendoadiaaielttm.a  will  which  lies  when  thejudgea 
of  any  coarl  delay  tbe  party,  and  will  not  give  Judgment 
In  a  case  when  they  ought  lo.    Wood's  InsL,  STO. 

(Worth  preserving  in  modern  practice.) 

ProhlbtUon,  a  prerogative  writ  to  tbe  Judges  of  an  inf^lor 
court,  commanding  them  to  cease  prosecuting  a  matter 
before  them.    S  Block.,  112. 

prohlbabi  de  Ttulo,  ajndlclal  writ  to  a  tenant  prohibiting 
him  iVom  making  waste  upon  the  land  In  controversy 
during  the  suit. 

Quatplura,  a  writ  which  lay  after  an  Inqnlsltlon  by  the 
escheator  Ibr  lands  Imagined  not  to  have  been  found. 

Quart  impedU,  a  writ  agalust  him  that  disturbs  one  In 
the  right  of  his  advowson,  by  presenting  a  clork  thereto 
when  the  church  la  void. 

(^duouvon  Is  the  right  of  presentation  lo  a  church.) 

Quorenon  adi>iMi,a  writ  against  a  bishop  refusing  to 
admit  a  clerk  that  hath  recovered  In  a  plea  of  advowson. 

(Clerk  means  cteHnu  MHseriMC),  a  parish  clerk  or  Interior 
aialsCant  to  the  parochial  priest.) 

Quid  Jurii  etonwl,  ajndlclal  wrltlssulng  out  of  the  record 
of  a  Unr. 

Quod  tidtforctal,^  writ  that  Ilea  Ibr  the  tenant  having 
lost  his  lauds  by  de&nlt. 

Quod  ptrmlUal,  a  writ  that  lies  for  one  who  la  disseised 
Of  his  common  of  posture. 

Quojure,  a  writ  for  him  In  Whose  land  anolher  claims 
}fpastQte,  to  Show  by  What  title  the  common  Is 


Quo  warranto,  a  writ  of  right  tOr  the  king  against  him 
wbo  claims  or  usurps  an  office. 

RavUhmenI  de  i/ard,  a  writ  against  him  who  look  from  a 
guardian  tbe  body  of  bis  ward. 

Jiecfo  d«  dole,  a  writ  of  right  of  dower. 

Rcinr  tncoiuuttn,  a  writ  issu^  from  the  king  to  the  Judges 
not  to  proceed  In  a  cause  which  may  prejudice  tbe  king 
an  111  he  Is  advised. 

Regio  <uien»er,  a  writ  whereby  the  king  gives  bis  royal 
asient  lo  (he  election  of  a  bishop. 

RrparaUone />Kleiida,  t>  writ  for  one  tenant  In  common 
lo  compel  his  co-teuants  lo  unite  In  repairs. 

Rttomo  Ad&mdo,  a  writ  whleh  lies  fbr  bIm  who  has 
proved  his  distress  lawful  to  have  tbe  cattle  returned  to 
him. 


Scirt  facial,  a  Jndlclol  writ  whereby  the  sheriff  Is  com- 
manded to  summon  the  defendant  In  a  Judgment  to  show 
cause  why  execution  should  not  Issue. 

Srulaglo  Aobendo,  a  writ  that  lay  for  the  king  or  other 
lord  to  the  tenant,  to  serve  byblmself  or  send  a  substitute. 

Seeta  ad  curiam,  a  writ  tlint  lies  against  him  who  retlisea 
to  perform  bis  suit  either  In  the  ooonty  or  aourt  baron. 

SecterUate  paela,  a  writ  that  1  lea  for  one  who  Is  threatened 
with  death  or  danger,  11  Is  token  ont  of  chaneery  and 
directed  to  tAe  sheriff. 

SeMn  a  tutbenda,  a  writ  wblch  lies  fbr  t^e  delivery  of 
seisin  to  the  lord  of  his  lands,  after  the  king  in  right  of 
his  prerogative  hath  had  the  year,  day.  and  waste. 

("  Year,  day.  and  waste  "  Is  part  of  the  king's  preroga- 
tive whereby  be  challenges  the  proBts  of  their  lands,  etc.. 
for  a  year  and  a  day  tbatare  attainted  of  pity,  treason,  or 
(blonyi  •  •  *  and  not  only  so.  but  In  tbe  end  may  waste 
the  tenements,  destroy  tbe  bouses,  root  up  the  woods,  gar- 
den, and  pasture,  and  plough  up  the  meadows.  Blaundf. 
Farog.  e.  18.) 

Bigr^fieatttt,  ^ynH  de  eseimmtuntealt  eapUtuta  •Om.iog  out 
ofchanceryaponacertlUcaleoftbeordluary,  that  aman 
stands  obstinately  eicommunloated  for  forty  days,  for 
laying  him  up  In  prison  without  hall  ormalnprlEenntU 
he  submit  himself  to  the  authority  of  the  church.  So 
called,  because  ttonijleaxit  Is  on  emphatlcal  word  In  the 
writ. 

("Ordinary"  is  the  Jndge  who  bath  exempt  and  inune- 
dlats  Jurisdiction  In  cboscs  ecdealaaUcal.  3  InsL  IV. 
"Mslnprlio"  Is  taking  a  man  Into  friendly  CQsUidy  upon 
his  giving  security  for  his  forthcoming.) 

Bl  non  oomtt,  a  writ  of  association  whereby  If  all  In  a 
commission  cannot  meet,  It  Is  allowed  that  two  or  more 
may  fflulsh  the  business. 

Bubpana,  a  writ  by  which  all  persons  ore  called  Into 
chancery  where  tbe  common  taw  Mis  and  hath  made  no 
provision. 

Bvmmont,  a  writ  to  tbe  aherUT  to  warn  one  to  appear  at 

AtperssdHu,  a  writ  whereby  *,  person  Is  directed  to  for- 
bear doing  something  therein  mentioned,  or.  If  dons 
already,  lo  revoke  the  act.   4  Bac.  Ab.  S8S. 

Bupptieenit,  a  writ  Issuing  out  of  chancery  for  taking  the 
surety  of  the  peace  against  a  man. 

Terrii  Itlterandl;  a  writ  that  lies  for  a  man  who  Is  at- 
tainted lo  take  a  Due  for  his  Imprisonment  and  restore 
him  his  lands  again. 

("Attainted"  Is  one  convicted  of  treason  or  tblony 
whereby  his  chlldreo  cannot  Inherit.) 

I'AelOnJum.a  writ  for  a  burgess  tosne  bIm  from  a  toll  by 
reason  of  the  privilege  of  his  city  or  town. 

Tttrt,  a  writ  thereby  a  cause  pending  In  a  court  boron  Is 

Fiuto,  a  writ  that  lie*  tor  the  heir  against  the  tenant  far 
making  waste.    F.  N.  B.  66. 

FimUMoneeqMnat.  a  writ  Judicial,  directed  tothennder- 
sherlff. commanding  him  to  sell  goods  which  he  had  seised 
for  satlsl^lng  a  Judgment. 

Yfntre  intpieiendo,  a  writ  to  search  a  woman  that  saltb 
she  Is  with  child,  and  thereby  withholds  lands  from  the 
next  kin.  By  which  writ  the  sheriff  is  com  mauded  that. 
In  presence  of  twelve  men  and  as  many  women,  he  canse 
examination  to  be  made  whether  she  Is  with  child  or  not, 
and  If  with  child,  thsn  about  what  time  it  will  be  bom, 
and  that  he  certify  the  same  to  tbe  Justices  of  the  assises, 
or  at  Westminster,  under  his  seal  and  the  seals  of  two  of 


them 

Fi  Mea  remoBHida,  a  writ  which  lies  whoi»  two  penons 
oonlend  Ibr  a  church,  and  one  of  them  enters  by  force,  and 
be  that  l>  holden  onl  aball  have  this  writ  directed  1«  the 
sheriff  that  he  remove  tbe  force. 

Waifata  agaiendD,  a  writ  for  the  taking  of  an  onUawed 
person  In  one  connly,  wbo  afterward  dies  Into  another. 

Wammtia  diarla,  a  writ  that  lies  where  a  man  Is 
enreotTbd  of  lands  with  wairantr.ond  than  he  Is  sued  or 
Impleaded.   T.  S.  B.  ISI. 
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WammUa  nutoUo.airrllJiidlalAl,  and  lay  for  lilm  who 
irai  challenged,  to  be  a  ward  to  another.  In  raepeet  to 
lands  said  to  beholden  In  knlgbt'a  service. 

WarraaOa  diet,  a  writ  lying  where  a  man,  haTlng  a  daj 
awlgned  to  appear  penonally  In  eohrt.  bat  In  the  mean 
lime  li  employed  in  the  king's  sairlce.  it  comnunda  tbe 
Jnitioea  (liat  they  neither  take  nor  record  him  in  debnlt 
Uutday. 

Writ  of  mult,  to  pnntah  the  offbnse  after  It  ia  oommlttad, 
partly  fOanded  on  the  conxmon  law  and  partly  on  the 
atattite  ol  Ulonceater.   3  Black,  zn. 

Wru  qf  oMtManta  Inaea  oDt  of  eiahequer  to  aotborifa 
any  penon  to  take  a  oonstabla  to  aelxe  goods  protilbttod 


Writ  c^  inqalTy,  a  Jodielal  vrrlt  to  the  aberlir  upon  s  Jndg- 
meot  by  deftMilt,  oommandlng  him  to  mmmon  a  Jury  to 
Ingoire  What  damagea  plaihtur  hath  (utalned. 
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9  IHAOINABT  TRIALS. 

Dc^  have  alwi^B  been  a  foTorite  aul^ect  of  Imagi- 
nary trials,  Bs  we  bave  wen  in  Ariatophanea  and 
Raalne.  In  1S81-2  the  Earl  of  Argyle  watt  tried  and 
oonvlated  of  high  treason  In  refoslng  tbe  t«et  oath 
without  certain  qtuUflcatiooa.  Haliftz  told  Charles 
n  he  nnderBlood  not  the  Soots  law,  bat  the  English 
law  wonld  not  have  boaged  a  dog  for  tnich  a  orlme. 
Clarendon  bleaaed  Ood,  he  lived  not  In  a  ooantry 
where  there  were  each  laws.  The  very  hoepltal  chil- 
dren made  a  mockerjr  ef  the  reasoning  of  tbe  crown 
lawyers.  The  boys  of  Heriot's  Hospital  resolved 
among  themseWee  that  tbe  bonse  dog  belonging  to 
that  BBtablisIunent  held  a  public  office,  and  ought  to 
take  the  teet>  The  paper  being  presented  to  him,  be 
refused  to  swallow  the  same  unless  It  was  rubbed 
overwith  batter.  Being  then  battered,  the  dog  swal- 
lowed it,  and  was  then  aocuaed  and  oondemned  for 
having  taken  the  test  with  a  qnallAcation,  as  In  the 
case  of  Argyle.  There  is  an  exoeedlngly  rare  "  Ac- 
count of  tbe  Arraignment,  Trial,  E^acape,  and  Con- 
demnation of  the  Dog  of  Heriot's  Hoepltal  in  Scotland, 
that  was  suppoaed  to  have  been  hang'd,  bnt  did  at  last 
slip  the  halter."  The  prisoner's  escape  was  tirged  as 
additloiMl  proof  of  bis  guilt,  and  proclamation  of 
attainder  was  iMued  against  this  "  cutt-lugged,  brown- 
Ish-oolonred  MastUT  Tyke,  called  Watch,  short-leged 
and  of  low  stature." 

Tbe  di^  is  again  made  a  scape-goat  In  "  The  Trial 
of  Parmer  Carter's  Dog  for  Murder,"  written  in  1771, 
by  Edward  Long,  some  time  Judge  of  tbe  Admiralty 
Court  of  Jamaica,  wblcb  purports  to  have  been  oom- 
poBsd  In  oonsequenee  of  "  a  real  event  which  actaally 
took  plaoe  in  1771,  near  Chichester,"  Tbe  names  of 
the  JtisUces  engaged  in  the  event  ridiculed  have  been 
preserved,  and  It  Is  said  that  the  ooort  were  long  and 
well  known  bj  the  nlck-namea  assigned  them  in  Mr. 
Long's  pamphlet.  In  presenting  this  admirable  satire 
In  full,  I  regret  tliat  I  cannot  reproduce  the  aooom- 
panying  picture  of  tbe  criminal,  sbadUed  and  haltered, 
■ittiiig  bolt  upright.  In  mortal  terror. 

"  OotTMTT  OF  SKIOOTHAJf ,  t»  : 

At  a  High  Court  of  Oyer  and  Terminer  and  Gaol- 
nA«rv...rf  -'"-"-■•""=— —Jbr  the MortliemDlsttlot 


Delivery,  holden  this day  of ,  177J,  at  Qotbam 

Hall. 
Present— Tbe  Worsbipfbl  J.  Bonxs,  Esq.,  Presi- 

A.  NooDLB,  Mat  o'thb  Uili^  Osmtk  Poksxb, 
Eeqa.,  Just-asaes  and  Assoolatea. 

QAHK-Airr,  I^ainliff,  v.  Poster,  D^endant. — Hie 
court  having  met,  tlie  indictment  was  read,  which  we 
omit  fbr  the  sake  of  brevity. 

Oburl :  Prisoner,  hold  up  your  paw  at  the  bar. 

Pint  OiMinaet;  He  Is  sullen  and  refOses. 

Court:  la  hesoT  Why,  then,  let  the  constable  hold 
it  up,  nolent  volena.    (Which  was  done  according  to 

Oanrt .-  What  is  the  prisoner's  nsmeT 

OmttdbU!  P—F—Po—rt—er,  an't  please  your 
worehlp. 

Omtrtr  What  does  the  Ibllow  say  r 

OoiutabU:  Porter!  an't  please  you;  ForUr; 

Mat. :  He  says  Porter.  It 's  the  name  of  a  liquor 
the  London  Jtennel*  much  delight  in. 

nmten  Ay,  'tlsao;  andlrememberanotberuame- 
sake  of  bis.  I  was  hand  in  glove  with  bim.  I'll 
tell  you  a  droll  story  about  bim. 

Ooart:  Hush,  brother.  Culprit,  how  will  you  be 
tried? 

Oountel  /or  Ftv*.  -'  Please  your  worship,  he  won't 
sayaword.    iSCaimuCtu— as  mnteasafisb." 

Here  Imagine  the  liefore-deecribed  picture  inserted. 

'•Cburt.'  Howt—wliat?— won't  the  iag  speakT 
Won'thsdowhattheoourt  bldshimT  What's  tobe 
donef  Is  tbe  dignity  of  ttiis  court  to  be  trifled  with 
IneuctaamannerT 

OOunael  for  Prot. '  Please  your  worships.  It  is  pro-  • 
Tided  by  the  stalatc  In  these  cases  tbat  when  a  culprit 
is  stubborn  and  refuses  to  plead,  be  is  to  be  made  to 
plead,  whether  be  will  or  no. 

court:  AyT    How's  that,  prayT 

COtmiel  /or  Pros, :  Why,  the  statute  says  that  he 
must  first  of  all  be  thumb-aertwed. 

Oomrt:  Very  good. 

CbuTuMl  for  Prot. .-  If  that  will  not  do,  he  must  be 
lidd  flat  on  bis  beck,  and  squeeEOd  like  a  cheese  In  a 
press  with  heavy  weights. 

Court:  Teiy  well,  and  what  then  T 

Ooun««t  for  Pros,  i  What  then  T  Why,  when  all 
the  breath  Is  sqneeied  out  of  his  body.  If  be  should 
still  continue  dumb,  which  sometimes  has  been  the 
case,  be  generally  dies  for  want  of  breath, 

Cburt.-  Very  likely. 

Qmntel  for  Proa. :  And  thereby  saves  the  court  a 
great  deal  of  trouble,  and  the  nation  tbe  expense  of  a 

Cburt.-   Well,  then,  sinoe  the  law  stands  thus — 

constable,  twist  a  cord  about  tbe  culprit's  forepaws  — 

Oauasel  for  Pros.  -'  Four  paws  I    Why,  be  has  but 

Cburt.'  Fore  paws,  or  fhre  feet,  blockhead  I  and 
atr^n  it  as  tight  as  you  can  till  you  make  him  open 
hia  month.  (The  constable  attempted  to  enforce  the 
order,  but  In  drawing  a  little  too  hard  received  a 
severe  bite.) 

Oomtdble:  'S  blood  and  snetl  Be  baa  snapped  off 
a  piece  off  my  nose. 

*Sls  worship  meant  eanaou. 
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OyuTt !  Mr.  Constable,  you  are  within  the  statute  of 
sirearing,  and  owe  the  court  one  BhiUlng. 

Oanatabte:  Zounds  and  death,  jour  worablpa.  I 
oould  not  help  It  tot  the  blood  o'  me. 

Oourt:  Now  jou  owe  us  two  shilUngs. 

Ooitstaile:  That's  a  d— d  bad  plaster,  your  wor- 
ships, for  a  sore  nose. 

Omrt:  That  being  bnt  half  an  oath,  the  whole  fine 
amoanta  to  two  shllllnga  and  sixpenoe,  or  a  half- 
crown  bowl.  So,  without  going  further,  if  yon  are 
afraid  of  his  teetb,  apply  this  pair  of  nnt-craokers  to 
hist^ 

OantlabUi  1 8h«al,  yonr  worships.  (He  had  better 
anocees  with  the  t^,  as  will  now  appear.) 

I^ittmer  i  Bow,  wow,  wow,  wow,  wow  1 

OoiiTt:  Hold,  enough ;  that  will  do. 

It  was  now  held,  that,  tbongh  the  prisoner  expressed 
himself  In  a  strange  language,  yet,  as  he  oonld  speak 
no  other,  and  as  the  law  cannot  only  make  dogs  to 
speak,  but  explain  their  meaning  too,  so  the  law  un- 
derstood and  inferred  that  the  prisoner  pleaded  not 
gnllty,  and  put  himself  npon  bis  trial.  Issue,  there- 
fore, being  joined,  theoounsel  for  the  proseoutlon  pro- 
ceeded to  address  the  court,  bnt  was  atopped  by  the 
other  side. 

Friaona''»  Ootmael:  I  take  leave  to  demur  to  the 
jurisdiction  of  the  oourt.  If  he  ia  to  hare  a  trial  per 
paret,  yon  must  either  suppose  their  worships  to  be 
his  equals ;  that  is  to  say,  not  his  betters,  which  would 
be  a  great  indignity,  or  else  yon  must  have  a  venire 
for  a  jury  of  twelve  dogs.  I  think  you  are  ihirly 
eanght  in  this  dilemma. 

Oouruel/or  Prot. :  By  no  means  \  it  Is  easily  oured. 
We'll  send  the  constable  with  a  trumdavm*  to  his 
Grace's  kennel. 

Pri»oaer'»  Onmael ;  They  are  foxhounds.  Not  the 
same  spedee;  therefore,  not  bis  equals.  I  do  not  ob- 
ject to  the  harrlets,  nor  to  a  tales  de  <dTaunitantibit». 

Ooxmtel  for  Proa. :  That's  artful,  brother,  bat  it 
won't  take.  I  smoke  your  Intention  of  garbling  a 
jnry.  Ton  know  the  harriers  will  be  partial,  and 
acquit  your  dient  at  any  rate.  NelOier  will  we  have 
any  thing  to  do  with  yonr  talet. 

Ifat.:  No,no;  yousayright.  Ihateyonrtsteaand 
tale-bearers.    They  are  a  rascally  pack  altogether. 

CSnmael /or  Proa,:  Besides,  the  statute  gives  your 
worships  ample  jurisdlcUon  in  this  <»se;  ondifltdld 
not  give  it,  your  worships  know  bow  to  take  it,  be- 
cause the  law  says,  boni  etl  jwdida  ampUare  Juriadio- 
(ionem. 

Priaoner'i  Oounatl:  Then  I  demur  for  Irregnlarity. 
The  prisoner  Is  a  dog,  and  cannot  be  triable  as  a  man. 
Urgo,  not  within  the  intent  of  the  statute. 

Oounatl  for  Proa.:  That's  a  poor  subterfuge.  If  the 
statute  respects  a  man  {a  fortiori)  It  will  affect  a  dog.' 

PoJtaer :  Yon  are  certainly  rif^t ;  for  when  I  waa  In 
the  Turkish  dominions  I  saw  an  Hebrew  Jew  put  to 
death  for  killing  a  dog,  although  dog  was  the  aggressor. 

OOutuel/orProa.'  Acasetn point, please yonrwor- 
shipa,  and  a  very  cuiious  and  learned  one  It  Is ;  and 
tbe  plain  induction  from  it  is  this :  that  the  Jew  (who 
I  take  for  granted  was  a  man),  being  put  to  death  for 
billing  a  dog,  it  fbllows  that  said  dog  was  as  respectable 
a  person,  and  of  equal  rank  In  society  with,  the  sold 
Jew;  and,  therefore— »r^— and  moreover,  that  said 


Cburt .-  We  are  all  clearly  of  that  opinion. 

Ontnael  for  Proa.:  Please  your  worships  of  the 
honorable  bench.  On  Saturday,  the  —  day  of  Febru- 
ary, Instant,  on  or  about  the  hour  of  five  In  the  after- 
noon, the  deceased  Mr.  Hare  waa  traveling  quietly 
about  his  business,  in  a  certain  highway  or  road  lead- 
ing towards  Muckingham ;  and  then  and  there,  tho 
prisoner  at  the  bar,  lieing  In  the  some  road,  in  and 
upon  the  body  of  the  deceased,  with  force  and  arms,  a 
violent  assault  did  make ;  and,  further,  not  having 
the  fear  of  your  worships  before  his  eyes,  but  being 
moved  and  seduced  by  the  instigation  of  a  devilish  Qt 
of  hunger,  be  tbe  said  prisoner  did  him  the  said  de- 
ceased, in  the  peace  of  onr  lord  of  the  manor  then  and 
there  being,  feloniously,  wickedly,  wantonly,  and  of 
malice  aforethought,  tear,  wound,  pull,  bani,  tounle, 
macerate,  masticate,  lacerate  and  dislocate,  and  other- 
wise evilly  entreat ;  of  all  and  singular  which  tearinga, 
woundii^s,  pullingB,  haulings,  tousleings,  mastica- 
tions, and  BO  forth,  malioionsly  Inflicted  in  manner 
and  fbrm  aforesaid,  the  said  Hare  did  languish,  and 
languishing  did  die,  in  Mr.  Just-ass  Ponser's  horse- 
pond,  to  wit:  and  that  iatosay,  contrary  to  the  statute 
in  that  case  made  and  provided,  and  against  the  peace 
of  onr  said  lord,  his  manor  and  dignity. 

This,  please  your  worships.  Is  the  purport  of  the 
Indictment;  to  this  indictment  tbe  prisoner  has 
pleaded  not  guilty,  and  now  stands  upon  his  tiial 
before  this  honorable  bench. 

Your  worships  will,  therefore,  allow  me,  before  I 
come  to  call  our  evidence,  to  expatiate  a  Uttle  upon 
the  heinous  sin  of  which  tbe  prisoner  at  the  hai  is 
charged.  Hem  t  —  to  murder  —  Ehem  I  —  to  murder, 
may  it  please  yonr  worships.  In  I^in,  is  — Is—mur- 
derare ;  or,  In  the  true  and  original  sense  of  the  word, 
mufder-Ao-rfl,  H,  as  your  worsbipe  well  know, 
beli^  not  as  yet  raised  to  the  dignity  of  a  letter  by 
any  act  of  parliament.  It  follows  that  It  plainly  is  no 
other  than  murder-a^e,  aooordlng  to  modern  refined 
pronunciation.  The  very  root  and  etymolt^y  of  the 
word  does,  therefore,  oomprehend,  in  itself,  a  ttaon- 
Band  volumes  In  folio,  to  show  the  nelkrtons  and 
abominable  guilt  of  the  prisoner.  In  the  oomralssion 
and  perpetraUon  of  this  horrid  bcb  And  It  must 
appear  as  clear  as  sunshine  to  yonr  worships,  that  the 
word  murderare,  which  denotes  the  prisoner's  crime, 
was  expressly  and  originally  applied  to  that  crime, 
and  to  that  only,  as  being  tbe  most  superlative  of  all 
possible  crimes  In  the  world.  I  do  not  deny  that  since 
It  first  come  ont  of  the  mint,  it  has,  through  corrup- 
tion, been  affixed  to  oflbnsesof  aless  criminal  nature, 
such  as  killing  a  man,  a  wodian,  or  a  child.  But  the 
sense  of  the  earliest  ages  having  stamped  hare-mnrder, 
or  fflurder-Ao-re  (as  the  old  books  have  it),  with  such 
extraordinary strocloasness,  lorn  sure  that  Just-asses 
of  your  worships'  acknowledged  and  well-known  wis- 
dom, piety,  erudition,  and  humanity,  will  not  at  this 
Ume  of  the  day  be  persuaded  to  bold  It  lees  detestable 
and  aiufbl.  Havii^  said  thus  much  on  the  nature  of 
the  prisoner's  gnilt,  I  mean  not  to  aggravate  the 
charge,  because  I  shall  always  fbel  due  compassion 
for  my  tbUow-areatures,  however  wickedly  they  may 
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demean  tbemBelvee.  I  eboll  next  proceed,  with  joar 
woTshlpa'  leave,  to  call  our  witnesses.  Call  lAwrence 
Iiurcher  and  Toby  Tunnel. 

Prit.  Oounsel:  1  mnst  object  to  sweftrlng  these 
witneesefi.  I  can  prove  thej  were  both  of  them 
diomb,  and  turn  compot,  daring  the  whole  evening. 
when  this  act  la  aiippcaed  to  have  been  ooinniltt«d. 

Sottle:  That  wiU  do  you  no  service;  I  am  very 
often  drunk  myself;  and  never  more  in  my  aeneee 
than  at  snch  tUnea. 

CouTt .-  We  all  agree  in  this  point  with  brother  Bot- 
tle.   (Objection  overruled,  and  witneasea  sworn.) 

Lnrelier :  As  I  and  Toby  Tunnel  here  was  a-going 
hoam  to  Squire  Ponser'B,  along  the  road,  one  evening 
after  dark,  we  sees  the  prisoner  at  the  bar  or  some- 
body like  him,  lay  hold  of  the  deceased  or  somebody 
like  him,  by  the  back,  an't please  yonr  worahipe.  So, 
says  I,  Toby,  says  I,  that  looks  for  all  the  world  like 
one  of  Squire  Ponser's  hares.  So  the  deceased  cried 
out  pitifully  for  help,  and  Jumped  over  a  hedge,  and 
the  prisoner  aHer  him,  growling  and  swearing  bit- 
terly all  the  way.  So,  says  I,  Toby,  let's  mn  after 
'urn.  So  I  scrambled  np  the  hedge;  but  Toby  laid 
holdof  my  1^  to  help  himself  np;  so  both  of  us  tum- 
bled through  a  thick  tane  bush  into  the  ditch.  So 
next  morning,  as  we  was  a-going  by  the  squire's,  we 
sees  the  deceased  in  bis  worship's  horse  pond. 

Prisoner' »  Oovmel:  Are  yon  sure  he  was  dead  T 

Lureker :  Ay,  aa  dead  as  my  great-grandmother. 

Prigoner's Counsel:  WliatdldyoudowiththebodyT 

Pottser .-  That's  not  a  bir  question.  It  ought  not  to 
be  answered, 

LuTcker :  I  bean't  ashamed  nor  aibard  to  tell,  not  I. 
We  carried  It  to  bis  worship  Squire  Ponser,  and  his 
worship  had  him  roasted,  with  a  pudding  In  hia  belly, 
for  dinner,  that  same  day. 

Oounael/or  Pros. :  That  is  nothing  to  the  purpose. 
Have  you  any  more  questions  for  the  witnessT 

Frisoner' a Oonnsel :  Yes;  Ihave.  Pray, friend, how 
do  yon  know  the  body  you  found  was  the  very  same 
you  saw  on  the  evening  befbre  T 

iMrcher!  I  can't  tell,  but  I'm  ready  to  take  my 
Bible  oath  on't. 

Prisoner's  COunteli  That  la  a  princely  ailment, 
and  I  shall  ask  you  nothing  further. 

Mrs.  Margery  Dripping,  cook  to  hia  worshljtSquire 
Ponser,  deposed  to  the  condition  of  the  deoeased. 

DBFEN3E, 

Prisoner's  Counsel:  Please  your  worships,  I  am 
coonsel  for  the  prisoner,  who,  in  obedience  to  your 
worships'  commands,  has  pleaded  not  goilty;  and  I 
hope  to  prove  that  his  plea  Is  a  good  plea;  and  that  he 
most  be  acquitted  by  the  J  ustioe  of  bis  cause.  In  the 
first  place,  the  wltnesse*  have  fiiiled  in  proving  the 
prisoner's  identity.  Next,  they  have  not  proved  the 
Identity  of  the  deceased ;  thirdly,  they  do  not  prove 
who  gave  the  woonds;  fourthly,  nor  to  whom  they 
were  given;  fifthly,  nor  whether  the  party  died  of  the 
woands.  If  they  were  given,  aa  supposed,  to  this  iden- 
tical hare.  For  I  Insist  upon  it,  that  because  a  hare 
was  foand  In  the  squire's  horse  pond,  non  sequitvr 
that  he  was  killed  and  thrown  In  by  the  defendant. 
Or  if  they  had  proved  that  defendant  had  maliciously, 
and  animofnrioso,  pursued  the  deceased  into  the  horse 


pond,  it  does  not  prove  the  doGandant  gnllty  of  his 
death,  because  he  might  owe  hia  death  to  the  water ; 
and,  therefore,  in  that  case  the  pond  would  be  guilty ; 
and  If  guilty,  triable;  and  If  triable,  punishable  for 
the  same,  and  not  n)y  client.  And  I  must  soy,  under 
Ikver,  that  hia  worship  would  likewise  be  particeps 
crifninis,  for  not  having  filled  it  ap  to  prevent  snch 
accidents.  One  evidence,  who  neversaw  the  prisoner 
UU  now,  nor  the  decessed  till  after  the  fiict  supposed 
to  have  happened,  declares  he  is  sure  the  prisoner 
killed  the  deceased.  And  why  T  Because  he  is  ready 
to  take  his  Bible  oath  on't.  This  is,  to  be  sure,  a  very 
logical  conviction. 

Court ,-  It  is  a  very  legal  one,  and  that's  better. 

Prisoner's  Counsel:  I  submit  to  year  wisdoms. 
But  I  nmst  conclude  with  observing,  that  admitting 
a  part  of  the  evidence  to  be  true,  viz. :  that  the  pris- 
oner did  meet  the  deceased  on  the  highway,  and  held 
some  conference  with  him ;  I  say,  that  sappoelng  this, 
for  argument  sake,  I  do  insist  that  Mr.  Hare,  the  de- 
ceased, was  not  following  a  lawful,  honest  business  at 
that  late  hour,  but  was  wickedly  and  mischievously 
bent  upon  a  felonious  design  of  trespassing  on  brmer 
Carter's  gronnd,  and  stealing,  consuming  and  carry- 
ing off  bis  com  and  his  turnips.  I  further  insist,  that 
the  defendant,  knowing  this  his  felonious  and  evil 
machination,  and  being  resolved  to  defend  the  prop- 
erty of  this  his  good  friend  and  patron  fW>m  snob 
depredations,  did  endeavor  to  divert  him  from  it, 
which,  not  being  able  to  effect  by  fcir  means,  be  was 
then  obliged  to  try  hia  utmost,  as  a  good  subject  and 
trusty  friend,  to  seize  and  apprehend  his  person,  and 
bring  him,  per  habeas  corpus,  before  your  worships, 
to  be  dealt  with  aocording  to  law.  But  the  deceased, 
being  too  nimble  for  him,  escaped  out  of  his  clutches, 
and  tumbling  acddentally  in  the  dark  into  his  wor- 
ship's horse  pond,  was  there  drowned.  This  Is,  I  do 
not  doubt,  a  true  history  of  the  whole  affiUr;  and 
proves  that  in  the  strictest  construction  of  law,  it  can 
only  i)e  a  case  otper  infortunium,  unless  your  worship 
should  rather  incline  to  deem  it  e./elo  de  se, 

ffoodle:  A  ftdlintheseal  No  snch  thing;  it  was 
only  a  horse  pond ;  that's  clear  from  the  evidence. 

Prisoner's  Counsel:  Howsoever  your  worships  may 
think  fit  to  Judge  of  it,  I  do  humbly  conceive,  upon 
the  whole  matter,  that  the  defendant  is  not  guilty ; 
and  I  hope  your  worships.  In  your  wisdoms,  will  oon- 
onr  with  me  In  opinion,  and  acquit  him. 

The  counsel  for  the  prosecution  replied  in  a  loi^ 
speech.  He  contended  that  Mr.  Hare,  the  deceased, 
was  a  peaceable,  quiet,  sobor  and  inoffensive  sort  of  a 
person,  beloved  by  king,  lords  and  commons,  and 
never  was  known  to  entert^n  any  idea  of  robbery, 
felony  or  depredation,  but  was  innocently  taking  the 
air  one  afternoon  for  the  benefit  of  bis  health,  when 
he  was  suddenly  accosted,  upon  his  majesty's  high- 
way, by  the  prisoner,  who  Immediately  and  bloody- 
mlndedly,  without  saying  a  syllable,  made  at  him, 
with  BO  much  fUry  in  his  countenance,  that  the  de- 
ceased was  put  In  bodily  fear,  and  being  a  lover  of 
peace,  crossed  the  other  side  of  (he  way ;  the  prisoner 
followed  him  close,  and  pressed  him  so  hard  that  he 
was  obliged  to  fly  over  hedge  and  diloh,  with  the 
prisoner  at  his  heels.  It  was  at  this  very  Juncture 
they  were  observed  by  the  two  witnesses  flrat  ex< 
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amlned.  The  learned  connsel  further  afBrmed  from 
droumstancm,  which  he  contended  amounted  to  pro- 
•nmptlve  evidence,  ttiat  aflor  Torious  twinlnga  and 
windings.  In  his  endeavors  to  escape,  his  Toot  slipped, 
and  the  prisoner  seized  Mm  and  inflicted  divers 
wonnda ;  but  that  the  deceased,  finding  means  to  get 
ftway,  took  to  the  pond,  in  order  to  swim  across ; 
when  the  prisoner,  rnnning  rotind  the  pond  inces- 
santly, prevented  his  escape;  bo  that,  fhint and  lan- 
guishing under  his  wonnda  and  loss  of  blood,  the 
haplevs  Tlotim  there  breathed  hln  last,  in  manner  and 
form  as  the  indictment  sets  forth.  He  also  alleged 
that  as  Mr.  Hare  lived  within  his  worship's  territory, 
where  there  are  several  more  of  the  same  fiunily,  he 
oould  not  therefore  be  going  to  fkrmer  Carter's;  for 
that  would  have  been  absurd,  when  he  might  have  got 
com  and  turnips  enough  on  his  worship's  own  grouud. 
Can  there,  said  the  learned  gentleman,  l>e  a  stronger,  a 
weightier,  nsurer,  a— a — af 

Coart:  We  understand  you.  It  is  as  clear  as  crystal. 
(Their  worships  in  consultation.) 

Court :  Has  the  prlsoner'a  counsel  any  thing  farther 
to  offer  in  his  behalf  T 

Friaoner't  Oouneel:  Call  firmer  Carter.  Pray, 
^mer  Carter,  inform  the  courtwhatyuuknowof  the 
prisoner's  life,  character  and  behavior? 

Oavter:  I  have  known  the  prisoner  these  several 
years.  He  has  lived  in  my  bouse  great  part  of  that 
time.    He  was  always  sober— 

Court :  Never  the  honeeter  for  that.    Well,  go  on. 

Carter:  Sober,  honest,  sincere,  trusty  and  careful. 
He  was  one  of  the  best  and  most  Mlbflil  friends  I  ever 
knew.  He  has  many  a  Ume  deterred  thieves  from 
breaking  Inte  my  bouse  at  night,  and  murdering  me 
and  my  &mily.  He  never  bated  nor  burt  anybody 
but  rogues  and  night-walkers.  He  performed  a  mil- 
lion of  good  offices  for  me,  for  no  other  recompense 
than  his  victuals  and  lodging,  and  seemed  always  hap- 
py and  contented  with  what  I  oould  afford  him,  how- 
ever scanty  the  provision.  He  has  driven  away  many 
B  tax.  that  came  te  steal  my  geese  and  turkeys,  and  for 
taking  care  of  a  flock  of  sheep  there  is  not  his  equal  In 
the  country.  In  short,  whenever  he  dies  I  shall  lose 
my  best  Mend,  my  best  servant,  and  most  vigilant 
protector.  I  am  positive  that  he  is  as  innocent  as  a 
bal>e  of  the  crime  charged  upon  him,  for  he  was  with 
me  the  whole  evening,  and  snpped  and  slept  at  home. 
He  was,  indeed,  my  oonstant  companion,  and  we  were 
seldom  or  never  asunder.  If  your  worships  please, 
Pll  be  bail  for  him  from  five  pounds  to  five  hundred. 

Court :  That  cannot  be ;  it  Is  not  a  bailable  offense. 
Have  you  any  tiling  else  to  say,  Mr.  PositlveT 

Carter:  SayT  I  think  I've  said  enough,  If  It  signi- 
fied any  thing. 

Bottle:  Drag  him  away  out  of  hearing. 

Oarttr:  I  will  have  Justice!  you,atlof  ye,  deserve 
banging  more  than  your  prisoner,  and  you  all  know 
it,  too. 

Court:  Away  with  him,  constable!  Scnm  of  the 
earth !  Base  bom  peasant  I  (Carter  Is  hauled  out  of 
tho  court,  after  a  stout  resistance.) 

Court :  A  sturdy  Ijcggar  t  We  must  find  out  some 
means  of  wiring  that  follow. 

The  connsel  for  the  prosecution  [nrayed  sentence  of 
death  npon  the  culprit  at  the  bar. 


e  competent 


OouTl:  How  says  the  statute?    Are  vi 
for  thisT 

Counsel  /or  IYo». :  The  statute  is,  I  confess,  silent. 
But  silence  gives  consent.  Beeldes,  this  la  a  case  of 
the  first  ImprosBlon,  and  unprovided  for  by  law.  It 
is  your  duty,  therefore,  as  good  and  wise  magistrates 
of  the  Hundreds  of  Qotham,  to  supply  this  defect  of 
the  laws,  and  to  suppose  that  the  law,  where  It  sajm 
nothing,  may  be  meant  to  say  whatever  your  wor- 
ships shall  be  pleased  to  make  IL 

Bottle:  It  is  nowlncumbentnponme  to  declare  the 
opinion  of  this  high  and  right  worshlpfU  court  here 
assembled.  Shall  the  reptile  of  adung-blU,  apaltry 
muck-worm,  a  pitch-fork  fallow,  presume  for  to  go  for 
to  keep  a'dogf  And  not  only  a  dog,  but  a  dog  that 
murders  hares  f  Are  Uiese  divine  oreaturee,  that  are 
religiously  consecrated  to  the  months  alone  of  squires 
and  nobles,  to  become  the  food  of  gartio-eatlng  rogues? 
It  is  a  food  that  nature  and  policy  forbid  to  be  con- 
taminated by  their  prof^e  teeth.  It  is  by  far  too 
dainty  for  their  robustious  constitutions.  How  are 
our  clayey  lands  to  be  turned  up  and  harrowed,  and 
our  harvests  to  be  got  in,  if  our  laborers,  who  should 
strengthen  themselves  with  beef  and  ale,  should  coma 
to  be  fed  with  hare,  partridge,  and  pheasant?  Shall 
we  suffer  our  giants  to  be  nourished  with  mince  meat 
and  pap?  Shall  we  f^ve  our  horses  chocolate  and 
mufflna?  No,  gentlemen.  The  brains  Of  laborers, 
tradesmen,  and  mechanics  (If  they  have  any),  should 
ever  be  sodden  and  stupefied  with  the  grosser  ail- 
ments of  bacon  and  dumpling.  What  is  It  but  the 
spirit  of  poaching,  that  has  set  all  the  lower  class, 
the  canaille,  a  hunUng  after  bares'  flesh  t  You  see 
theeffeotsof  it,  gentlemen;  they  are  all  run  mad  with 
politics,  resist  their  rulers,  despise  thdr  magistrates, 
and  abuse  ua  In  every  omner  of  the  kingdom.  If  you 
had  bc^n  banging  of  poachers  ten  years  ago,  d'ye 
think  yon  would  have  had  one  left  in  the  kingdom  by 
this  time?  No,  Til  answer  Ibr  It;  and  your  hares 
would  have  mnltlplied  till  they  had  been  as  plenty  as 
blackberries,  and  not  left  a  stalk  of  com  upon  the 
ground.  This,  gentlemen.  Is  the  very  thing  we  ought 
to  struggle  for;  that  these  insolent  clowns  may  come 
to  find  that  the  only  nse  they  are  good  for  is  to  fUmish 
provision  for  these  animals.  In  short,  gentlemen,  al- 
though it  is  not  totally  clear  ttoia  the  evidenoe  that 
the  prisoner  is  guilty,  nevertheless  hanged  he  must 
and  ought  to  be  ta  terrorem  to  all  other  offenders. 
Therefore,  let  the  culprit  stand  up,  and  hearken  to  the 
Judgment  of  the  court. 

Camtable :  Please,  your  worship,  he's  up. 

BottU:  Porter,  thonhast  been  found gnllty  of  amost 
daring,  horrible,  and  atrocious  crime.  Thou  hast, 
without  being  qualified  as  the  law  directs,  and  with- 
out license  or  deputation  fK>m  the  lord  of  the  manor, 
been  gnllty  of  shedding  innooent  blood.  In  so  doing, 
thou  bast  broken  the  peace  of  the  realm,  set  at  naught 
the  laws  and  statutes  of  thy  country,  and  (what  is  more 
than  all  these),  offended  against  these  respectable  per- 
son^Ces,  who  have  been  sitting  In  Judgment  upon 
thee.  For  all  this  enormity  of  guKt,  Hiy  life  doth 
Justly  become  forfoit,toatone  for  sndi  manifold  inju- 
ries done  to  our  most  excellent  constitution.  We  did 
intend.  In  Christian  charity,  to  have  given  some  mo- 
ments for  thy  due  repentance,  but  as  the  hour  is  late, 
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eud  dinner  ready,  now  hear  tby  doom.  Thon  mnst 
be  ted  rrom  the  bar  to  the  end  of  the  room,  where  thon 
art  to  be  banged  by  the  neck  t«  yonder  b^m,  coram 
nobig,  till  yon  are  dead,  dead,  dead.  Hangman,  do 
your  duty. 

OonsCable :  Please  yonr  worshlpa,  all  is  ready. 

Ponter:  Hoist  away,  then;  hoist  away.  (Porter  is 
tucked  up.) 

Mat.  -'  Come,  It  seems  to  be  pretty  well  over  with 
him  now.  The  constable  has  giTen  him  a  jerk  and 
done  his  basinees. 

Bottle:  He's  an  excellent  ibllow. 

Ponaer;  The  beat  informer  in  the  whole  country. 

Bottle:  And  mnst  be  well  enooaraged. 

Bonser:  He  shall  never  want  a  license  whilst  I  live. 

Jfoodle  .■  Come,  shalJ  we  go  to  dinner  I 

BottU:  Ay,  he'll  never  oourae  bares  ag^n  in  this 
world.    OenUeinen,  the  court  is  actjou™^    {Eteant 


Composed  by  Sam.  Snivel,  the  parish  clerk,  proposed 
to  be  put,  at  tarmer  Carter's  expense,  on  the  nnlbrtu- 
nate  male&ctor's  tombstone:  Here  lie  the  remains 
of  honest  Porter,  who,  after  an  Innocent  and  well- 
spent  lift,  was  dragged  hither  and  tried  for  a  crime 
he  never  committed,  upon  laws  to  which  be  was  una- 
menable, before  men  who  were  no  Judges,  found 
guilty  without  evidence,  and  hanged  withoat  mercy ; 
to  e^vs  to  future  ages  an  example  that  the  spirit  of 
Turkish  despotism,  QTanny,  and  oppression,  after 
glutting  itself  with  the  conquest  of  liberty  In  British 
men,  has  stooped  at  length  to  wreak  Its  bloody  ven- 
geanoe  on  British  dogs  I    Anno  Dom.mi.   Begvieaeat 

AU  the  nnitles  seem  to  be  observed  In  this  account. 
The  only  imaginable  improvement  wonld  be  to  write 
the  epitaph  in  dog  Latin. 


CUKEENT  TOPICS. 
The  law  of  this  Slate  with  regard  to  marriage  Is,  to 
say  the  least,  very  loose.  No  form  or  oeiemony,  civil 
ol'  religions,  no  notice  or  publication,  no  oohabitatlon, 
no  writing,  no  witnesses,  even,  are  essential  to  the  oon- 
elitution  of  this  the  most  important  contract  Into 
which  two  persons  can  enter.  Simple  consent  Is  the 
sole  requisite.  The  statutes  make  very  carets  pro- 
vJsioDB  for  contrada  effecting  the  sole  of  houses  and 
lands,  of  goods,  wares  and  merchandise,  but  leave 
without  saf^rnarda  or  precautions  of  any  sorii  the  con- 
tract that  unites  nun  and  woman  for  life — that  forms 
the  basis  and  bulwark  of  all  the  social  relations.  In 
this  reaped,  were  it  not  cynical,  we  mif^t  be  tempted 
toapply  to  matrimony  the  words  of  the  poet:  "/aeUit 
deacen9u»Avemi:  tedretoearegradumhoeoput.hie 


A  bill  is  pending  before  the  Legialature  providing 
Ibr  the  publication  of  the  laws  in  the  newspapers  of 
the  several  counties.  The  gist  of  the  bill  la  that  the 
laws  ahaU  be  published  In  one  paper  of  each  of  the 
principal  political  parties  in  eaiA  county.  It  would  be 
ntore  to  the  purpose  to  provide  for  a  jpenfy  publica- 
tion of  the  laws  after  the  a^jonmment  of  the  Legisla- 


ture. Under  the  present  arrangement  the  laws  are 
not  published  till  months  afEer  the  adjonmment ;  and 
heretofore  the  profession  have  been  kept  in  profound 
ignorance  of  the  latest  acta  for  a  very  oonj^derabls 
portion  of  the  year.  This  dlfflculty  is  now  mainly 
remedied  by  the  Law  Joubkal,  which  will  publish 
all  ads  of  a  general  nature  directly  alter  their  ap- 
proval ;  but,  nevertheless,  we  Insist  that  a  speedy 
publication  of  the  laws  should  be  provided  for. 


The  conflrmation  of  Judge  Bradley  gives  ns  a  fnll 
United  States  Supreme  Coml.  The  following  is  a  list 
of  the  Judges,  with  their  ages  and  the  dales  of  their 
appointments: 

Age.  Appm'L 

Salmon  P.  CbBH.  of  Ohio m  ISU 

Nathan  ClllTard,  of  Maine 66  1SS8 

Somnel  Nelson,  of  New  YoA TI  1649 

David  OavlH,  of  minols CS  188^ 

NoahH.  SwajnB,  otOhlo 60  1S6S 

Bamael  F.  Miller,  of  Iowa 54  IM) 

ateplienl.  Field,  of  Coliromla BS  1803 

William  Strong,  o(FeDDB}'lvaiila Bi  1910 

John  P.  Bradley,  Of  New  Jersey W  18T0 


The  Bar  of  New  York  dty  are  going  about  the  work 
of  elevating  the  profession  thoroughly  and  system- 
atically. A  bill  is  before  the  L^slsture  to  incorporate 
their  recently  formed  Bar  Aasodstlon,  and  now 
another  bill  has  been  Introduced  to  incorporate  an 
"  Evening  Law  School."  The  bill  names  Edwin  W. 
StoughtoD,  Sidney  Webster,  Algernon  S.  Sullivan, 
Clarwice  A.  Seward,  K  B.  Hart,  A.  J.  Keqnler,  Lewie 
Sanders,  and  others,  as  corporators.  The  persons 
above  namod  shall  form  the  first  board  of  trustees. 
These  trostees shall  electa  committee  from  their  num- 
ber, upon  whose  examination  and  recommendation, 
as  evidenced  by  the  d^ree  of  Bachelor  of  Iaws  con- 
ferred upon  them,  any  graduate  of  this  school  shall  be 
admitted  to  practice  as  attorney  and  counselor  In  all 
the  conrtB  of  the  State;  but  "no  diploma  shall  be 
sufficient  for  such  admission  which  shall  be  given  for 
a  period  of  attendance  upon  sold  law  school  leas  than 
three  terms  of  twelve  weeks  each,  or  two  terms  of 
twelve  weeks,  with  one  year's  study  elsewhere."  No 
professor   or   teaoher  in  the  law  aohool  shall  be  a 


We  print  elsewhere  the  act  providing  for  the  eleo- 
tion  of  the  Court  of  Appeals  Judges  under  the  new 
Judiciary  article  of  the  Constitution.  The  election  is 
to  take  place  on  the  third  Tueeday  of  May  next,  and 
it  is  probable  that  the  conventions  for  the  pnrpose  of 
making  nominations  will  meet  about  the  middle  of 
the  present  month.  This  la  a  matter  that  directly 
affects  the  members  of  the  bar,  and  we  trust  that  they 
will  personalty  interest  themselves  in  securing  the 
nomination  of  men  every  way  qualified  to  do  honor 
to  the  high  position  for  which  they  are  to  be  choeen. 
The  selections  should  be  made  chiefly,  if  not  entirely, 
flrom  the  present  Supreme  and  Appeals  benches,  or 
trom  among  those  who  have  hilherio  filled  high  Judi- 
cial portions.  The  experiment  of  selecting  men  nn-| ,  ^ 
tried  in  the  administration  of  Justice,  and  unused  to 
JudlcUl  duties,  is  fraught  with  risks  which  we  cannot 
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•t  pT«aent  afford  to  t&ke.  Nor  ia  it  neceaHory  to  take 
tbem  i  (br  among  the  thirty  odd  Judges  now  on  tbe 
bench  can  be  found  men  every  way  qoalifled,  both 
by  experieoce  and  learning,  to  -worthily  fill  the  pool- 
tlon.  The  qnalltiea  necessary  to  make  an  eminent 
Jndge  are  peoollar.  Every  great  Judge  must  be  a 
profound  lawyer,  but  not  every  profound  lawyer 
would  make  a  great  Judge.  However  well  read  In 
the  law  a  man  may  be,—  however  eminent  as  a  prac- 
titioner—hU  fitness  for  a  Judicial  position  can  be  fUly 
determined  only  after  he  ehall  have  been  subjected 
to  the  test  of  experienoe.  These  and  kindred  con- 
dderaUona  should  lead  to  the  selection  of  those  men 
who  have  been  tried  and  not  found  wanting. 


The  decision  of  the  ITnited  States  Supreme  Court  in 
the  case  of  The  Justice  of  the  TMrd  Dittriet  v.  Marrajf, 
a  note  of  which  was  given  In  our  last  number,  settles 
one  constitutional  question  of  con^derable  import- 
ance. Murray  was,  during  the  rebellion,  marshal  of 
the  New  York  district,  and  as  such  arrested  a  man 
named  Patrie  for  alleged  treasonable  words  and  acts, 
and  hod  him  oonflned  In  Port  LaOiyette.  Patrie  was 
afterward  discharged,  and  brought  an  action  agt^nst 
Murray,  which  was  tried  at  the  Greene  Circuit  in 
leM.  Murray  did  not  eet  up  any  special  Justification, 
bnt  relied  upon  a  general  denial ;  a  verdict  was  ren- 
dered  by  the  Jury  against  falm  for  9^,000  and  costs. 
Murray  thereupon  sued  out  a  writ  of  error  to  remove 
the  cause  to  the  Circuit  Court  of  the  United  States, 
under  the  fifth  section  of  the  act  of  Congress,  passed 
March  8d,  18S3,  entitled  "  An  act  relating  to  habeas 
eorpua  and  regulating  Judicial  prooeedlngs  in  oertaht 
cases;"  and  having  executed  and  iUed&e  bond  re- 
quired by  law,  moved  before  Mr.  Juadoe  M1LI.ER,  of 
the  Third  District,  at  spectal  term,  that  Uie  bond  and 
sureties  be  approved,  and  that  no  f\irther  proceed- 
ings be  had  in  the  case,  eto.  On  this  motion  Murray 
introduoedaffldavits  ailing  that  ho  had  made  the 
arrest  under  an  order  of  the  President  of  the  United 
States,  elA  Mr.  JustioeMiLLBR,afteta  most  learned 
and  elaborate  review  of  the  authorities,  held  that  the 
fifth  section  above  referred  to,  bo  for  as  It  authorised 
the  removal  of  a  cause  from  the  State  court  after  a 
verdlctand  a  trial  and  determination  of  the  focta  and 
the  law,  in  the  same  manner  as  if  the  same  bad  been 
originally  commenced  in  the  Clrcait  Court  of  the 
TJnlted  States,  was  in  vloli^on  of  the  seventh  amend- 
ment of  the  ConstituHon  of  the  United  States,  and 
was,  therefbre,  null  and  void.  (43  Barb.  323 ;  29  How. 
S12.)  On  appeal  the  Qeneral  Term  of  the  Third  Dis- 
trict affirmed  Judge  Millbr's  dedsion.  A  motion 
was  subeeqnently  made  In  the  Circuit  Court  of  the 
United  States  for  a  mandamus  directed  to  the  Justioee 
of  Uie  Third  Judicial  District  of  New  York,  requiring 
them  to  make  retnm  to  the  writ  of  error.  On  a  hear- 
ing, the  maadamns  was  issued,  and  from  that  order 
an  appeal  was  taken  to  the  Supreme  Court,  which  re- 
versed the  decision  of  the  Circuit  Court  and  sustidued 
the  dedsion  of  the  State  court. 


The  Tro J  Dailff  PreM  says;  "The  Albast  Law 
JouBNAt.  disagreee  with  the  position  we  have  taken 
as  regards  tiie  age  of  Judges  of  the  new  Court  of  A^i- 


peals.  It  claims  that  position  to  be  wrong,  on  the 
ground  that  it  will  deprive  us  of  the  services  of  those 
best  qualified  to  occupy  the  bench.  We  admit  that, 
and  still  are' able  to  hold  our  position  without  a  valid 
ot(jectloiito  It."  The  JVeM  proceeds  to  say  that  the 
design  of  the  long  tenure  was  to  make  the  court  per- 
manent, and  that  that  design  should  'be  carried  out, 
etc.  The  iVe«j  admits  the  only  argument  that  it  Is 
necessary  to  urge  ag^nst  debarring  men  over  filly- 
six  years  of  age,  vie.,  "  that  it  will  deprive  us  of  the 
eervleee  of  those  beat  qualified  to  occupy  the  bench." 
While,  In  the  lower  oourta,  mediocrity  may  be  toler- 
ated, in  thecourt  of  last  resort  pre-eminence  is  essen- 
tial. The  very  best  Jurisla  in  the  State  should  be 
chosen  irrespective  of  age  or  par^.  We  believe  that 
these  will  be  mainly  found  on  the  present  Supreme 
and  Appeals  beuchss— men  of  mature  minds,  of  pro- 
found learning  in  the  law,  and  of  years  of  experience 
in  the  administration  of  Justice.  Surely,  we  can  ill- 
afford  to  cast  aside  the  services  of  such  men  because, 
forsooQi,  they  have  crossed  the  Rubicon  of  fifty-six. 
WhUe  it  is  undoubtedly  true,  that  the  object  of  the 
long  tenure  was  to  give  the  court  stability  and  per- 
manence, yet  to  accomplish  this,  it  Is  not  necessary 
that  every  man  should  dt  the  full  term  of  fourteen 
yeaiB.  The  oourt  is  so  constituted  that  the  change  of 
one  man  every  year  would  not  In  any  perceptible 
degree  affect  ita  stability ;  and  it  is  hardly  probable, 
that  the  term  of  more  than  one  Judge,  or  at  the  most 
two,  would  expire  in  any  one  year  by  reason  of  the 
disability  of  age.  But  there  is  another  objection  to 
the  positJon  taken  by  the  I^cm,  which  is  of  grave 
importance,  and  oug^t,  it  seems  to  ns,  to  prove  fotal 
to  it,  and  that  is,  that,  by  electing  men  all  under  the 
age  of  fifty-dx,  the  terms  of  all  the  judges  would  ex- 
pire on  the  same  day,  and  an  Mitlrely  new  court  would 
have  to  be  Ibrmed.  This  would  certainly  be  opposed 
to  all  Ideas  of  permanence  and  stability.  The  fiict  Is, 
that  the  men  to  whom  will  be  intrusted  the  duly  of 
making  the  nominations  will  have  too  much  sense 
and  wisdom  to  adopt  the  chimera  of  our  worthy  oon- 
lemporary. 


GENERAL  TERM  ABSTRACT. 

BWEKTH  DiSTBICT  — UABCH  TBBX,  1910. 


ITnru^r  cattle.— Ia  an  action  tried  In  the  county  court  tor 
dainases  to  plaintiff's  lands  and  orops  by  eatUe  of  the  •)«- 
ftndant  enlerlng  throngli  a  division  Cbdoc!  StUt,  that  it 
waaeTTOT  to  admit  an  answer  to  the  queatlon,  on  the  part 
of  the  plaintiff,  "Were  the  detendant's  cattle  nnralyi" 
The  rule  of  liability  l«  Oxed  by  the  atatate,  and  did  not 
depend  npon  the  character  or  disposition  of  the  cattle.  If 
the  teaoe  through  which  they  passed  belouged  to  the  de- 
fendant to  maintain,  he  waa  liable  in  any  evenL  If  lo 
the  plaintiff,  the  defendant  was  equally  liable,  nnlesB  the 
plaintiff  had  Iklled  lo  maintain  the  fBQce,  or  to  keep  It 
In  repair.  The  evidence  received  was  calcalated  to  mis- 
lead thejary  u  to  tbe  real  issues  in  the  case,  and  lo  oper- 
ate to  the  prejadlee  of  the  deieodant.  .fMWr  V.  AlVortA. 
Opinion  by  Dwioht,  J. 


of  tbe  Code,  lanst  be  of  some  alleged  cause  of  acUou  /or 
tn^fudfceUon  by  Ihe  court.  That  provision  of  law  Is  not 
Intended  lo  enable  parties  to  take  the  advloe  or  opinion 
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of  tbe  court  npon  qaeetlons  In  dispute  between  them.  A 
case  most  be  presented  In  wblcb  a,  Judgment  may  be 
rendered  in  flavor  of  one  and  againit  anolbei  of  tbe  par- 
tlea;  and  tbe  eubmtulon  moat  ln(U«ate  wtaat  Judgment 
la  sought. 

AcoonUngly,  wbare  tbe  case  presanted  a  slal^pient  of 
tBcls  agreed  Upon  between  tbe  parttei,  and  tlien  propound- 
ed  three  qneatlons  to  be  BDswered  categorically  by  the 
court,  witboQt  Indicating  what,  or  that  any  Jadgmentwna 
asked  for,  lield  tliat  Hnch  Bnbmlsalon  miut  be  dlamlBaed 
without  costs  to  either  perty.  WuUanu  tt  oLv.  TheOttu 
BfBoeliailtrelal.    Opinion  by  Dwioar,  J. 

Where  an  aotlon  was  brought  by  the  repreaentatlvM  of 
a  deoeaaad  person,  on  a  note  alleged  to  be  loat,  and  on  the 
trial  the  note  was  prodnced  by  tbe  defendant,  the  maker, 
with  his  name  torn  off;  Beld,  that,  although  it  appeared 
that  tbe  note  bad  not  been  paid,  nor  extlngulBbed  by  off- 
set, yet  that  a  presumption  arose  from  the  bets  of  poeses- 
slon  by  tbe  maker  and  cancellation,  that  the  note  bad 
been  released  or  acguitted ;  and  Jndgmeut  on  tbe  report 
of  a  referee.  In  fftvor  of  the  defendant,  was  al9rmed.l?ray't 
Admrt.  T.  Grot).   Opinion  bj  Dwioht,  J. 


Wbere,  In  an  action  of  trover  against  the  sheriff,  thr  goods 
levied  on  by  execution,  tbe deiandantalleged. among  other 
things.  In  bis  third  answer,  that  tbe  transfer  by  tbe  Judg- 
ment debtor  to  the  {•lalntllT  vas  fraudulent,  and  on  the 
trial  made  an  oflbr  of  proof  In  tbe  following  language : 
"  Tbe  defendant  then  oSWred  to  prove  the  tbcta  set  up  In 
tbe  third  answer,  that."  etc.,  etc.,  enumerating  certain 
tuots:  Stld,  thatSQcb  oSbrmust  be  mnstrued  to  be  limit- 
ed to  tbe  tacts  specially  enumerated,  and  conld  not  be  held 
to  embrace  an  offbr  to  prove  all  the  lOcts  alleged  In  the 
tblrd  answer.  Accordingly,  the  facta  that  specially  enu- 
merated appearing  to  be  Immaterial,  it  was  held  that 
this  was  no  error  In  tbe  ruling  o(  tbe  conrt  ezclndlng  the 
evidence,  although  material  matters  were  alleged  In  the 
answer  referred  to.  StieUer  v.  ORatc.  Opinion  by  Dwiqbt,  J. 


In  an  action  by  a  creditor  against  the  grantees  of  a  de- 
ceased peraon,  to  set  aside  a  deed  of  real  estate  on  Iha 

ground  of  (rand,  and  as  an  Impediment  to  proceedings 
before  tbe  surrogate  to  obtain  an  order  to  mortgage,  lease 
or  sell  such  real  estate  to  pay  debts  of  tbe  intestate ;  Held 
that  a  judgment  obtained  by  tbe  creditor  against  the  ad- 
ministrators of  tbe  deceased,  upon  a  claim  referred  under 
tbe  statute,  was  not  evidence  of  the  Indebtedness  of  the 
deceased  as  against  the  defendants  In  this  action;  also, 
wmdfe,  that  the  Judgment  did  not  change  tbe  character  of 
the  lndehtedness,and,  tberefore,  did  not  take  the  case  out 
of  the  operation  of  the  statnle  of  limitations  applicable  to 
a  simple  contract  debt.  SJuapt  r.  Dreeman  H  al.  Opin- 
ion by  DwtOHT,  J. 


DIGEST  OF  RKCENT  AMERICAN  DECISIONS. 
BUFSEICE  OODBT  OV  •KTBCOTSSIS.* 

1.  Agalntl  tenant.  —  The  statatoiy  action  against  a  tenant 
boldlug  over  after  the  expiration  of  his  term  (sec.  12,  chap. 
IBI,  B.  B.),  mastbebroDghtby  "tbe  lessor, bis beirs,  eiec- 
ntors,  administrators,  or  assigns;"  and  If  a  goardlan  of 
the  lessor's  person  and  eetate  has  been  appointed,  be  must 
bring  tbe  action  In  Ote  name  tif  liit  wani.  Sine,  OvariUan, 
ttc,  V.  CutU. 

2.  Byrecrtveri.  —  In  an  action  touching  laud,  a  receiver 
was  appointed  "to  rent  the  premises,  take  care  of  them, 
and  collect  and  take  care  of  tbe  rents  during  the  pendency 
of  tbe  action;"  end  this  appointment  was  not  made  un- 
der any  special  statute  empowering  the  receiver  to  sue, 
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etc  ifeld,lhal,wllhoutanai 
by  the  defendant  in  said  action,  the  receiver  could  not  eue 
tnMtotwiBdnie  (under  sec.  12,  chap.  161,  B.  S.),  to  recover 
possession  of  the  land  ^om  the  lessee  of  said  defbodBnt, 
as  a  tenant  holding  over.  7b. 

S.  If  the  receiver  desires  to  bring  such  action  In  tba 
name  of  the  legal  owner,  he  must  apply  to  tbe  oonrt  for 
Icare,  on  notice  lo  sncb  owner,  lb. 


1.  7bot>»«wnMtojbr»e™fce»6j/(effacif.  — WhereAwhdors 
services  toB  (hr  a  salary,  with  an  agreement  that  ha  la  to 
bo  farther  compensated  by  a  provision  In  B's  last  will,  he 
may  recover  from  B's  estata  enongb  to  make  up  what  bis 
servleee  are  reasonably  worth.  SayOtt  v.  acnto  tf  Pricture. 

2.  Proof  that  after  A  hod  len  B's  servlee  fh>m  dlHsatls- 
(aotlon  with  the  salary  paid  him.  B  induced  blmto  retam 
by  representing  "  that  It  shoold  all  be  right,  and  that  he 
had  remembered  him  In  his  will;"  AeitI,  sufficient  to  show 
soeh  BO  agreement.  lb. 


Order  lUvt"!/  proeerdtngt,—Aa  order  staying  proceed- 
ings In  an  action  until  an  accounting  has  beea  bad  be- 
tween tbe  parties  In  another  pending  action  Is  not  appeal- 
able.  Ahnnn,  ex'r,  etc.  v.  SelUey. 


i.  SetUnneMqf.  — A  circuit  Judge  may  settle  a  bill  of  ex- 
ceptions (either  during  or  after  his  term  of  oQIce),  outside 
of  the  circuit  fOr  which  be  was  elected  and  In  which  tbo 
OBUse  was  tried.    OHtw  v.  Ttma  H  at. 

3.  Where  a  notice.  In  a  caose  tried  In  Fond  du  Lac 
county,  designated  tbe  Senate  cbamt>er  at  Madison  as  the 
place  fbr  the  settlement  of  the  bill,  the  appellant's  attor- 
ney and  the  Judge  being  Senators,  It  not  appearing  that  tbe 
respondent  was  prevented  from  taking  part  In  the  settle- 
ment by  tbe  character  of  the  place  selected,  an  ohJection 
to  the  bill  on  that  groand  Is  Insufflelent.  16. 

3.  Bat  where  the  Judge,  after  signing  the  bill,  wrote  on 
It  that "  tbe  whole  charge  givaa  to  tbe  Jury"  was  to  tie 
Inserted  therein,  this  not  referring  on  Its  fitoe  lo  a  wrlllan 
charge  on  Hie,— fisJd,  a  &tal  del^t.  lb. 


<y. — It  Is  not  essential  to  the  vaUdlty  of  a 

bill  of  exchange  that  It  should  be  made  payable  to  order 
or  bearer,  or  on  a  day  certain,  Or  at  a  particalar  place,  or 
have  the  words  "vaine  received."    Metilberg  v.  W»A«r, 

3.  Wtien  prima  faaim  pl^rmaa.  —  The  taking  of  a  bill  of 
exehonge  on  a  previous  Indebtedness  of  drawer  to  payee. 
Is  priffla/ucfea  payment  of  the  debt.  lb. 

8.  Sncb  taking  Is  al>soIute  payment  U  payee  or  bolder 
neglects  to  lake  proper  steps  to  obtain  payment  o(  the 
bill,  or  to  charge  the  drawer  with  liability  on  It  If  not 

4.  IToUee  nf  wmrocetftanet.  —  Notice  of  non-aoceptance 
or  non-payment  Is  not  required  in  order  to  charge  tbe 
drawer,  if  he  has  Do  funds  or  eoecls  in  the  drawee's  hands ; 
but  the  harden  of  proving  that  fhct  Is  on  the  holder.  lb. 

h.  Evidence  that  the  drawees  told  thebolder,  on  present- 
ation of  the  bill,  that  "  they  had  uo  money  lo  pay  It."  la 
not  competent,  being  mere  hearsay.  lb. 


Favment.  —  Where,  by  consent  of  the  parties,  mortgaged 
chattels  are  sold  and  tbe  money  paid  to  the  mortgagee,  he 
has  an  abeolate  rlgbt  to  apply  It  to  tbe  payment  of  the 
mortgage  debt,  and  themortgagor  cannot  direct  Its  appli- 
cation to  the  payment  a(  another  debt  due  the  mortgagee. 


lAabiUty  far  mitlnJce.  —  Goods  shipped  by  rail  for  C^icngo 
were  plainly  marked  "J.  Well  A  Bros.,"  but  the  station 
agentenlered  tbemontheway-blUasror"T.  WeilACo."  i' 
When  J.  Won  A.  Bros,  called  for  tbe  goods  at  Chicago,  they 
were  told  that  there  was  nothing  Ibr  them ;  and  tbo  mis- 
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t«ke  wu  not  lUsooverad  ontll  the  goods  were  destroyed 
with  Hie  depot  by  Are.  Held,  that  the  carrier  woa  ll&ble. 
Mtt/erv.aneaooHIf.  W.  SailKau  Oo. 


—  Cbapter  S!%  private  and  loc&l  laws  of 
ISSff,  which  BppolD  la  three  coram  Iks  lonern  "  to  Baporlnlend 
the  erection  ota  court  boaBO  In  the  coanty  of  Milwaukee," 
IB  Invalid,  being  In  conflict  with  secUon  a3.  Art.  IV.  of  the 
Btate  Constitution,  which  declares  that  "the  legislature 
■halt  establish  but  one  sjstem  of  town  and  county  gov- 
ernment, which  shall  be  as  nearly  uniform  as  practicable." 
SUMie  ex  reL  Ktenan  v.  Buperdion  qf  iBbBaukt»  Cbunllf. 


1.  Mirpcmnal  tenAeet,  —  In  an  action  for  plKlnlUTi  ser- 
Tloes  Hs  defendant's  agent  under  a  contract  la  employ  him 
tor  a  apeclfied  time  at  a  flied  salary,  the  answer  alleged 
that  the  contract  (which  was  In  writing),  was  procured  b; 
lUseand  freodalent  representations,  and  asked  that  It  be 
adjudged  void  and  canceled.  Held,  1.  That  It  la  doubtful 
whether  equity  will  adjudge  a  contract  for  penonal  ser- 
vices to  be  canceled  for  ft^ud,  the  fraud  being  always  a 
derense,and  thecontroctnotosBlgnable.  1.  Quare,  there- 
fore, whether  the  (hcta  alleged  farntah  a  ground  of  eounter- 
Clolm.    barker  T.  JTuieterioeto"  ZV*  Iniuranee  Omipant/. 

2.  Such  Acts  not  being  set  up  In  the  answer  distinctly 
(u-a  conn ler-cl aim.  and  defendant  having  gone  into  the 
prooft  as  though  they  were  In  Issue  (though  there  was  no 
replyl,  H  was  noterrorto  treat  them  merely  aa  a  iJ<ftn»e.  lb. 

S.  The  giving  of  Instructions  Inapplicable  to  the  feots  In 
evidence  Is  not  error,  If  they  do  not  mislead  the  Jury.  lb. 

*.  Damages  fbr  a  breach  of  contract  Ibr  plaintiff's  per- 
Bonal  services  may  be  reduced  by  the  amontat  which  he 
might  have  earned  (tom  other  Koarcea  during  the  time  of 
■Dch  breach ;  but  the  burden  of  showing  that  he  mlghl 
have  made  such  eamlnga  la  upon  the  defendant.  lb. 

G.  Therefuaolof  a  new  trial  will  not  be  regarded  OS  error, 
on  the  gronnd  that  the  verdict  was  contrary  to  the  evi- 
dence, If  any  conatructlon  of  the  evidence  which  tbejuiy 
were  at  liberty  ta  give,  would  anataln  the  verdict.  J  b, 

B.  Where  plolnttlT  was  shown  to  have  made  to  defend- 
ant, before  his  employment  by  the  latter,  a  &lse  repre- 
■enlatlon  as  to  the  amount  or  bualneea  he  had  procured 
Ibr  a  prevloas  employer,  but  there  was  also  evidence  that 
be  had  submitted  to  plaintiff's  agent  the  book  of  aoeoun ta 
on  which  this  repreaentatlou  was  baaed,  and  they  had 
gone  over  It  together,  the  Jury  would  be  at  liberty  to  Infer 
that  defendant  did  not  act  on  plaintiff's  representation, 
but  on  the  exomtnatjon  made  by  its  own  agent.  1  b. 


1.  Demonit— Part  of  a  raft  of  logs  which  plain  Ullh  were 
running  to  market,  after  being  sold  by  them  to  A,  were 
wrongfully  token  by  detendonls,  were  resold  by  A  to 
plolntl Ob.  and  were  afterward  sawed  Into  lumber  and  dis- 
posed o(  by  defendants:  HlsM.  that  no  donoml  was  neces- 
sary to  enable  plalntlSta  to  maintain  Uielr  action  aa  (Or  a 
rooveralon  of  their  property.    CbuUlnrd  v.  JoAfuon  «<  oL 

t.  It  teemt  that  if  the  conversion  had  token  place  before 
the  resale  to  the  plalntlQk.  a  demand  br  them  would  have 
been  neoessaiy.   lb. 

a.  Although  no  memorandum  of  such  resale  was  made 
and  no  money  paid  thereon,  yet,  as  the  loga  bad  not  been 
separated  and  delivered  to  A  at  the  time  of  the  sale  to 
him,  the  possession  was  with  plalntlflh,  as  against  blm, 
and  the  reaalo  was  valid,  notwithstanding  the  statute  of 
frands.   lb. 


1.  InadUmbi/leitor. — Complaint  against  lessee  of  a  hotel, 
alleging  thatwhenhlsterm  expired,  Instead  of  anrrender-, 
Ing  possession  aa  he  had  covenanted  to  do,  he  carried  off 
certain  articles  fbrming  part  of  the  property  leased. 
Counter-claim  tOr  the  value  of  articles  owned  by  defend- 
ant, bnt  which  plaintiff  refused  to  allow  him  to  remove, 
when  he  surreodered  ponoMilon  of  the  bulldittg :  BeU,  a 


goodDaunter-oialmnnderaub.i,*ec.il,oh.l2S,H.e.  Vilat 
v.ifmon. 

2.  It  was  alleged  and  proof  offered  by  defendant,  that 
plaintiff  bad  promised,  If  said  articles  were  left  In  the 
hotel,  he  would  pay  for  them  whenever  they  "  should  be 
adjudged,  by  suit  or  otherwise,"  to  belong  to  detbndant. 
Quart,  whether  the  adjudication  of  title,  which  was  tha 
condition  of  the  promise,  could  be  mode  for  the  Bnt  time 
in  an  action  on  the  promise  itself;  and  whether,  there- 
fore, this  oouid  be  upheld  as  a  oonnter-clalm  arising  upon 
contract.    lb, 

8.  An  amendment  which  merely  eompletea  tlie  Mats- 
mqnt  of  a  cause  of  action  or  ground  of  defense,  defectively 
staled,  should  be  allowed  on  Juat  terms.   lb. 

4,  Defendant  having  claimed  title  to  thoartlclea  men- 
tioned In  bisconnler-clalmDnderapnTaliaBerromathlra 
party,  and  plaintiff  having  Introduced  evidence  of  para- 
mount title  In  himself.  It  was  not  error  to  allow  an  amend- 
ment of  the  countor-elalm  by  alleging  any  IbcU  which 
would  etiop  plaintiff  from  setting  up  soch  paramount 
Utle.   lb. 


vieted  of  several  distinct  offenses,  the  court  may  proceed 
to  give  Judgment  upon  each;  and  In  so  doing  may  direct 
that  the  term  of  imprisonment  tor  one  shall  commence 
at  the  expiration  of  that  (or  another,  and  so  on  ontll  oil 
the  terms  have  expired.   I'ttllkmcfMcO/rmiek/OraBabtai 


1.  TnacMoru/grtrtfurfetfeU'^c,  — Inanactlonbyhuabaud 
and  wlfo  under  the  atatutea  for  Injuries  to  the  wife  from 
defendant's  negligence,  damages  cannot  bo  recovered  fer 
loss  of  her  time  and  eervlcea,  or  for  the  expenses  of  nurs- 
ing and  medical  attendance.   Saamagk  tt  iix.v,  Otts  n/ 

3.  Whether  damages  for  theae  Items  oonld  he  recovered 
In  a  separate  suit  by  the  husbaod,  Is  not  here  detor- 
mlned.  lb, 

8.  Where  sBOh  damage*  wera  Improperly  allowed,  the 
Judgment  Is  affirmed  on  condition  that  plalnUlb  remit 
a  certain  sum,  being  the  largest  amount  which  the  Jary 
could  have  allowed  tot  those  Itenu,  under  the  evidence.  Ih. 


Ar  tuffleel  and  detertlon.  —The  complaint  alleges  tnal 
defendant,  though  abundantly  able  to  work  and  earn  a 
good  livelihood  for  himself  and  plaintiff  (his  wife),  has 
ntlarly  blled  and  refused  to  do  so;  Uiat  he  has  not  pur- 
chased any  clothing  for  her  for  several  years,  nor  contri- 
buted any  thing  toward  her  support,  bnt  has  compelled 
her  to  go  out  to  work  by  the  day  and  week  among  slran- 
gers,  and  then  taken  her  wages  and  spent  them  tOr  bis 
owndlaalpatlon;  that  during  two  yearn  before  the  action 
be  liaa  never  furnished  her  with  any  house  nor  boarded 
her,  but  baa  oompelled  hei  to  wm-k  ont  as  a  servant ;  that 
be  has  frequently  left  her  Ibr  several  months  without  her 
knowing  whera  he  was,  and  then  she  would  learn  by  his 
writing  to  some  nelgbborortoher  employer;  and  that  he 
Is  wholly  IndlBbrent  to  her  happiness,  to  her  wishes,  and 
to  her  appearance.  Held,  a,  snOIaleut  ground  of  divorce, 
under  see.  11  and  snbd.  8,  aee.  lo,  chap.  Ill,  B.  B.   JTceter  v. 


1.  VTien  owner  etiopptd  at  agalnit  pun^tater  from  fAIrd 
jnrQr.  —  An  owner  of  property,  who  slandsby  and  sees  a 
third  party  selling  It  under  claim  of  title,  without  assert- 
ing his  own  title  or  giving  the  purchaser  any  notice 
thereof.  Is  estopped,  as  against  aneh  purchaser,  from 
asserting  It  afterward.    VUai  v.  Jfoftin. 

2.  In  such  a  case  the  purchaser  need  not  show  by  further 
proof  that  such  owner  tK^nded  to  Influence  or  ditl  la- 
flnencehls  conduct  In  making  the  purchase;  since  the 
lawwlllsopr^nmsfromthemclsatsted.    lb. 

i.  When  any  ooastractloD  of  the  evldeneo  which  the 
Jury  were  at  liberty  to  glTe  would  rastaln  the  verdict, 
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Bod  tbeoonrtbeloirrenised  a 
InterfBTe  on  tbe  (round  that  tl 
deaoa.    lb. 


I.  Amieer  tf  tottneti.  —  Where  the  answer  of  a  wltoeu 
Met  oaty  ftola  which  ore  Bdmlialble  In  evldenoe,  there 
no  error,  althongh  the  qneatlon  wta  lmproperl7  allowed. 


B.  A(MM<nbooi«i/(uaaHat— Whereawltneeahuiwom 
thai  he  knows  oeitalD  entries  In  a  book  of  aceonnU  to 
have  been  correctly  made,  the7  may  be  read  InBTldeuoe, 
BlthoDgh  not  made  hy  the  wltoeas,  bnt  by  another  per»on 
from  memoranda  fnrnlsbed  by  him,  and  althongh  each 
witness  cannot  testify  lo  the  facta  from  presont  reoollec- 
tloQ  Independently  of  the  entries.   Sieos  v.  WH*»  et  ai. 

8.  0/  ctrcumatanceM  to  eijtiain  aoeejjtanct.  —  A  draft  by  F. 
on  defendants  In  pl&lntilT'a  fbyor  was  accepted  "payable 
when  the  lumber  Is  run  to  market."  Held,  In  an  action 
nponlt,  that  the  parties  wereenbltJed  lo  show  the  circum- 
stances under  which  It  was  made,  to  explain  the  accept- 
ance.   Laanrm  v.  AmcA  tt  aL 

4.  Plain  tiff  proved  that  be  worked  fbr  F.  on  logs  onl  of 
which  lumber  was  to  be  made ;  that  the  draft  was  giTcn 
In  payment  for  his  labor ;  and  that  F,  sold  all  bis  luterefit 
in  the  logs  to  other  parties  before  the  action  was  com- 
meuoed.  JTetd,  that  detendanu  were  then  entitled  toshow 
an  agreement  between  them  and  F,  at  the  time  of  the 
aooeptance,  that  the  Inmber  fiom  the  logs  shonid  be 
delivered  to  them  to  be  sold  for  F.    lb, 

G.  On  proof  ol  the  liact  last  mentioned,  the  occeplance 
must  be  held  lo  moan,  that  defeodanla  wonld  pay  the 
draft  when  Ih^  bad  rnn  said  lumber  lo  market.    lb. 

t.  <4  vtrbaX  agreement  on  rioMtv  qf  note.— Evidence  of  a 
verbal  agreement  between  the  parties  to  a  note,  at  tbo 
time  it  was  made.  Is  admissible  lo  show  a  partial  or  totol 
failure  of  the  consideration.    Smith  v.  Oarier  el  at. 

t.  Thns  it  might  be  shown  that  the  note  was  given  In 
payment  lor  togs  cut  by  payee,  and  to  be  delivered  by  blm 
to  the  makers,  and  was  pnt  In  tbo  bands  or  a  third  person 
with  the  nnderstandlng  that  he  was  lo  pay  with  fiinds  of 
tlicmakersall  legal  claims  against  said  logs  (which  should 
be  considered  a  payment  upon  the  note),  and  [hat  be  did 
pay  certain  claims  of  that  character ;  also,  that  payee  did 
not  deliver  lo  the  makers  all  the  logs  Eigreed  upon ;  and  that 
a  part  of  those  delivered  bad  been  cut  upon  the  land  of 
another  person,  of  whom  the  makers  were  obliged  to  pnr- 
ohose  them.    lb. 

8.  Pto<^  (f  itttcripttm  givm  t^  loM  pn>p«r%i.— Id  an  action 
against  a  hotel-keeper  for  tbo  loss  of  plaintiff's  shawl,  the 
person  who  acted  as  plaintiff's  agent  In  making  demand 
tor  the  shawl,  having  described  It  as  a  witness  of  plaintiff, 
proof  of  what  be  had  said  In  describing  It  at  the  time  of 
making  snob  demand  was  admissible  for  the  defendant  as 
independent  evidence.    AnUA  v.  WaUaee. 

9.  Tbo  flict  that  Bach  pnxif  also  tended  lo  Impeacb  the 
agent's  testimony,  and  that  no  proper  foundation  hod 
been  laid  fbr  aach  impea^tiig  evidence,  did  not  render  It 
inadmissible.    lb. 

10.  Where  a  now  trial  was  denied,  If  any  legitimate  oon- 
atmctlon  of  the  evidence  will  support  the  verdict,  this 
court  will  not  Interfere,  though  it  may  think  the  weight 
of  evidence  was  the  other  way.   lb. 


—  Section  SI,  chap.  131,  R.  S.,  after 
allng  certain  animals  exempt  from  sale  i 
also  exempts  "  the  necessary  tOod  Ibr  all  the  stock  men- 
tioned In  this  aeclloD,  for  one  year's  support."  Held,  that 
this  does  not  exempt  fbod  for  animals  which  the  debtor 
doea  not  possess,  and  has  no  present  purpose  of  obtalolDg. 
Owon  T.  JUadi  tt  aX. 


I.  .d(7l(fav<te._Cbapter30a,  Laws  ofisei,  doea  ncfreiinlre, 
before  the  process  of  garnishment,  therein  provided  for, 
that  an  amdavlt  be  died  staling  that  defendant  in  the 


principal  inltla  Indebted  to  plaintiff  In  a  certain  sum  In 
excess  of  all  legal  sel-oOk.  etc    Orfon  v.  Koonan  et  aL 

i.  The  ooart  has,  however,  an  inherent  power  to  control 
proceedings  upon  summary  process,  so  as  to  prevent 
abuse.   lb. 

i.  Where  an  affidavit  of  the  princlpai  debtor  Is  Died. 
slating  that  he  Is  not  Indebted,  etc.,  plaintiff  should  be 
required  lo  nirnlsh  evidence  to  the  conU'arj',  at  least  by 
his  own  andavlt,  In  clear  and  express  terms,  of  the  ex- 
istence of  such  Indebledoess.    lb. 

4.  So  of  those  facts  which  theact  does  require  plaintiff's 
aflldavlt  to  slate.  If  defendant's  aflldavlt  explicitly  donlea 
them,  plaintiff  should  be  required  to  eslabllsh  them  by 
further  proof,  or  the  process  should  be  discharged.    lb. 

G.  Theparty  moving  fOrsDchdischargeshouldserveand 
Qle  bis  affidavits  therefor,  with  notice  of  motion;  plaint- 
iff should  then  be  required  to  file  his  affldavlts  by  a  cer< 
tain  day;  and  the  moving  party  should  then  have  a 
specified  time  Ibr  Qllng  further  aOdavIts  to  oontrovert 
any  new  fhcts  alleged.   lb. 

B.  DeHctry  </  proper^  to  Aerlff.  —  The  coaK.  man  order 
the  money  or  property  in  dispute  to  be  paid  or  delivered 
by  garnishee  to  the  sheriff  or  clerk,  or  other  oOoer,  to  be 
kept  for  the  person  who  shall  be  found  entitled  thereto ; 
and  such  order  Mould  be  made  where  it  appears  there  Is 
danger  of  the  property  being  lost  or  the  debt  l>eooming 


T.  Jtulfpnent  agt^ntt  gamMte.  —  Judgment  cannot  be 
rendered  against  a  garnishee  tOr  refnalng  lo  answer 
whether  he  has  received  property  of  the  prluoipal  debtor 
ilnce  notice  of  garnishment  was  served  upon  him;  that 
being  the  time  when  bis  llablllty  la  fixed.  IfWKl  v.  WaO, 
OamUhee. 

B.  In  case  of  a  refnsal  ot  gnrnlshee  to  answera  proper 
question,  the  court  shonid  inform  hlmof  bis  obligation  to 
answer  before  rendering  Judgment  against  lilm  tor  snch 
refusal.   lb. 


Subiiavted  UabUUt/.—Ttie  city  of  Watertown  Issued  lU 
bonds  In  aid  of  the  Milwaukee  and  Watertown  B.  R.  Co., 
which  guarantied  their  paymenL  Afterward  that  com- 
pany became  consolidaled.  In  pursoanoe  of  law.  with  the 
Milwaukee  and  La  Crosse  R.  R.  Co.,  which  subsequently 
sold  the  Walerlown  division  of  Its  road  (Including  what 
hod  previously  been  owned  by  the  Milwaukee  and  Water^ 
town  Co.),  lo  a  third  corporation,  which  sold  It  to  tbede- 
Itlndant.  Held,  that  while  the  guaranty  of  said  tHinds  be- 
came part  ot  the  general  indebtedness  of  the  Milwaukee 
and  La  Crosse  Co.,  after  the  cohsolldatlou,  defendant,  as 
purchaser  from  It  ot  the  Walerlown  division  of  Its  road, 
Is  not  liable  forany  part  of  snch  Indebtedness.  WrigbtY. 
Mbuttikte  and  SI.  AiuJ  Saaumy  CD. 


I.  Dedicatton.  —  An  acceptance  by  the  town  ofllcers  Is 
not  necessary  lo  constitute  a  highway  6v  dtdUn^lon,  but 
travel  ibereon  by  the  public,  lo  such  an  extent  and  for 
snch  a  length  of  time  as  to  show  that  the  public  conven- 
lonce  requires  the  road,  is  sufficient;  and  tills  time  ma; 
be  leas  than  ten  years.  Dixon,  C.  J.,  dissents.  Buclianan 
V,  CurtUeHK. 

a.  Proof  of  the  owner's  declarations,  as  well  afler  the 
alleged  dedication  as  at  the  time  thereof  Is  admissible  lo 
Hbow  that  there  was  no  IntentiOD  to  dedicate,  lb. 

3.  Dtfecuin  uw.  —  Objects  within  the  llmlu  of  a  high- 
way luKunilQ/  ealealaled  lofrisMim  tun-iei  of  ordtTiary  gentU- 
n«  may  oonstllute  snch  defects  In  the  way  as  to  render 
the  (own  liable,  even  though  so  Ihr  removed  ftt>m  the  trav- 
eled path  as  to  avoid  all  danger  of  collision,  fbihav  v. 
IbuTi  of  Olm  Haven. 

4.  An  InatrucUon  "that  an  object  existing  witbtn  the 
limits  Of  the  highway,  bnt  leaving  the  tmveled  path  un- 
obstructed, BO  that  the  traveler  Is  safe  team  collision  with 
It,  Is  not  an  InsuOlciency  in  the  way,  mcreJir  beeoiite  U  «z- 
pora  the  IraueUr't  horte  lo  beoome  frighZtned  at  Iha  *lotU  <^it, 
and  the  town  In  auch  case  wonld  not  lie  liable;"  KM, 
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erroneous,  bec&iiiie.  In  lU  moat  obvlona  aease,  aDil  aa  ap- 
plied to  tbe  bou  In  tbe  case,  It  conflicts  vltb  tbe  lew  as 
above  stated.  lb. 
S.  It\ftirletflvm  dtfeetfcetblaixakt.  — In  a,iiaietloa»%aiani 

a  city  for  InJurteB  to  plalntlff'a  person  reenlttng  from  the 
defective  CO  ndiUon  of  a  sidewalk,  plaintiff  most  show  that 
theoltr  an thorit lea  liad  actual  notice  of  tbe  defect,  or  that 
It  wsa  of  sncb  a  natare  and  bad  existed  for  so  long  a  time 
that  knowledge  on  their  part  most  be  presumed.  Oood- 
twuah  V.  Otl^  t^  CMx>ih. 


1.  Omtbmtd  eonqAlanee  tetih  condUiont.  —  How  Btr  tho 
plaintiff  In  an  Dctlou  on  an  Insarance  policy  most  in  the 
flrst  Instance  iDtrodnce  proof  of  a  eontlnned  coroptiance 
on  bis  part  with  all  Its  pnivlilons,  guan.  May  «<  oL  v. 
Bvctei/t  Mitu/U  ^u.  Oo. 

2.  A  pollayorinsnranoewaaissaedaponaftotoi7  whleb 
was  only  ran  during  a  part  of  the  year,  and  the  anawera 
to  the  company's  printed  Interrogatorlea.  atatlng  the  use 
of  tbebnlldlnKand  tbe  precaatloua  observed  against  Dre, 
were  sncb  as,  from  their  natare,  were  appropriate  only  to 
tbe  time  dnrlng  which  tbe  mill  was  ma,  and  tbe  agent 
who  laaned  the  policy  was  mode  folly  aware  of  tbe  EBcta, 
and  himself  filled  np  tbe  application  and  wrote  down  anoh 
portions  of  the  applicant's  atatementa  aa  be  oonstdered 
Important.  Htld,  Ibat  tbe  company,  even  If  it  had  not 
expressly  made  Itself  responsible  for  the  agent's  accuracy, 
oonld  not  avoid  liability  for  a  loss  Incnrred  dnrlng  tbe 
feason  when  the  factory  was  slopped,  on  the  ground  that 
the  answers  In  the  application  were  warranties  that  tbe 
same  state  of  tbings  should  oontlnaodoringthetlfcof  the 
polley.  lb. 

S.  AinMtr.~The  policy  In  this  case,  after  stating  what 
the  application  must  contain,  and  that  any  false  descrip- 
tion by  tbe  aainred.  or  omission  to  make  known  anr  foot 
material  to  tbe  rlak,  shall  render  said  polley  void,  adds: 
"  Bat  Ibe  company  will  tM  responsible  for  the  accuracy 
of  anrvsys  made  by  ita  ageuta."  Eeid,  that  the  word 
"snrrey"  mnst  here  be  constmed  1o  tncl ode  tbe  whole 
application,  when  made  out  by  the  agent,  and  the  com- 
pany Is  thus  expressly  preclnded  (ram  taking  advantage 
of  hia  Inaccuracy  or  omission  In  drawing  tbe  same,  where 
the  facta  have  been  folly  stated  to  him  by  the  aasured.  lb, 

4.  Parol  evidence  la  admlaslble  In  soch  a  case,  to  show 
that  the  agent.  In  filling  ont  tbe  application,  did  not  accn- 
rately  and  folly  state  tbe  answers  of  the  assured.  lb. 
lOoachklediuziiBeek.) 


APPOINTMENTS  BY  THE  QOVBIINOB, 
BT  AMD  WITH  THE  ADVICk  ABS  OOmSHT  OV  TBI  8BMATX. 

Hotarles  Public  conflrmed  Harcb  18;  IBTOj 
COfondCbiBi^iifirta  Fort —  Be-appolntments— Chris- 
tian Angele,  Chester  A.  Arthur,  Bernard  Amend,  Pj^mcls 
B.  Autx.  George  AshfOrtb.  Wm.  H.  Bnrrell,  Jamea  A. 
Byrnes,  Charles  G,  Brown,  Jallns  Biuae,  Charles  EL  Bo- 

Ert,  Win.  W.  Brackett.  Wro,  Boeckkl,  Herman  F,  Bower, 
le  Bonlu,  Morris  J.  Bennett,  Lawrence  Burke,  James 
L,  Berrien,  Robert  T.  Bailey.  Wm.  H.  Barker,  HeniV  O. 
Banks,  J.  Komalne  Brown.  John  Bouloo,  Wm.  A.  Boyd, 
Seymour  A.  Bance,  Wm.  Broorton,  Alexander  Blomen- 
sUel,  Vincent  Clark,  William  Coddlngton,  Prancla  J. 
Csmphcll,  Jr.,  John  V.  Costa,  Leonard  J.  Carpenter,  An- 
drew B.  Cbalmers,  Oeorge  W.  Coins,  Calvin  R.  Cheever, 
Charles  W.  Dayton,  William  H.  DaWs,  James  L.  Dayton. 
George  Desener.  David  Davis,  John  Drake,  James  Sidney 
Douglas,  Joseph  W.  Dugllss,  Artbar  J,  Delaney,  J.  Albert 
Englehart,  Edmond  Glmendorf,  Jr.,  Lewis  L,  Etttnger, 


Alei 


M.  Gagleaton,  Wm. 


m,  Hyer  El  nasi 


. — .    ^.muii,    nm,    a.    &yun      ,       ,     . 

Tboe.  L.  Feliner,  Joseph  P,  Fallon,  John  R.  Farralngt 
Wm.  T.  Qroir,  John  Gautler,  Jr.,  John  V,  Grldley,  Jonn 
F.  Gray.  WUliam  F.  QlUey,  Richard  C.  Greeoe,  Charles  E. 
Glldenleeve,  Harrison  C.  Olbson.  Chas.  A.  L.  Qoldcy, 
Peter  James  Gage,  Hdwsrd  Oebhard,  James  S.  Oreves, 
John  Hsyes,  Patrick  J.  Hanburg,  John  H.  Harnett,  Wm. 
Hlbbard,  Edward  B.  Heath,  John  R.  Hookelt,  Jame*  W, 
Hale,  William  A.  Herring,  John  Hayes.  George  Hllller, 
Oeoige  H.  Hansen,  Loula  P.  Klrcbels,  William  H.  KIpp, 
Joseph  Koch,  Hale  Klngsloy,  De  Lancy  W.  Knevels,  Wm. 
W.  KIpp,  Thomas  B.Kinmland,  John  D,  Krelibell,  Chos. 
P.  Klrklond,  HoKoF.  Koelker.  Charles  H.Kelchel.  Edgar 
Kelcllum,  Jr.,  Charles  W.  Krugcr,  Wm.  Lindsay,  Edward 


^taffora  OmoUii.  —  R^ppoln 

New  appointments  — Jerre  A.  Gladding,  Horatio  KU- 


-Joohna  flaaklll. 


ChrlHllan  FreeolT,  Wm.  O.  Tracej-,  Cbaa.  T.  Hicks, 

" Ty,  Henry  J.  Hubbard,  Heory  Babcoek,  Bdwm  k. 

>,  Geo.  B.  Leonard,  Levi  H.  Ballard,  J,  Henry  Bene- 


Newappolntroents— Harlow  DeWolTJtcob  A.  Notllng- 


dlcl, 

bam,  Howard  H.  Gdward^  Frank  P.  I^le.  H.  L.*  Darling, 
Mara  Nearlng,  Milton  H.  Northrop,  James  ft.  Plumb, 
Napoleon  B.  Boogh ton,  John  C.Keefe.  AndrewT.  Gilmor, 
Clarenoe  8.  Saflbrd,  W.  F.  Ix>ve,  Oonld  N.  I«wls,  W.  Otto 
Welrkotten,  Qeor^  B.  Warner,  Damon  Coals,  Benonl 
Lee,  Stephen  L.  Rockwell. 
FuOon  CWm^.  —  Be-appolntment  — Ashley  D.  L,^aker 

_         .    Bt   -^   --" 
DeMott. 


tnrllng, 
snlonk. 


■J.  S.  Norton,  Jul- 
111  am  Richardson, 


— _ ,.     Re-appoini , 

brose  Ryder,  Cyme  EL  Nelson,  Daniel  Baker.  William 

D.  aarrisoo.  Sexton  Smith,  Amal  U  Dean,  George  Lud- 

New  appolotmenta— LeRoy  Bamum,  Jobn  B.  Perrv, 
Charles  B.  Ferris. 

Notaries  Pnbtla  conflrmed  March  23,  ISTO: 

Chaumm  Ounftf.  — New  appointment —  HelvlUe  Keyes. 

I\illon  Onin<^.— New  appointment  — Hobert  A.  WihkI. 

Yiaa  OniWy.—  Re-oppolnl men  Is  — Spencer  S.  Raplee, 
JamesV.Von  Allen,  Aaron  R.  McLean,  Morris  Brown. 

New  a^polntmcnla  —Chas.  D.  Davis,  Michael  A.  Leary, 


eo,  K. 
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Israel  H.  Arnold,  Martin  J.  SnnilerllD,  Jsmea  O.  Beddoe. 
Oliver  B.  WllllBHia. 

Ontario  0»n(|/.— New  appolntmeat  —  LIndley  V.  Smith. 

JSswi  Cbunlii.— NewappnlQtmenl  — HarsliBll  Bhedd,  Jr. 

Orani/rOnnfv.—  Re-appoltitmeDla.— Jno.  C.  Noe.Thomaa 
C.  RlDg,  Wlckfiam  T.  I^lwv,  Jamea  N.  Dickey,  M.  C.  Bel- 
knap. Joiin  Baldwin.  O.  Youijb,  I*wla  E.  (Arr,  John  T. 
Johnson,  Wm.  M.  Murray.  M.  Cooper,  Wm.  H.  Blrehard, 
James  B.  Halse,  Henry  M.  Mcauoid,  Henry  A.  Wadi worth, 
John  Hulloek. 

NewnnpofntmentB.— Arthur  Wilson,  Nehemlah  Fowler, 
Qerald  Howardrop,  Enacno  A,  BrewsMr,  John  W.  Bash- 
Held,  A.  fiabols  StaaM,  6eo.  Blmendorf,  Qeo.  A.  Quemaey, 
Wm.  1.  arahnm,  John  P.  Sears.  Choa.  L.  Woodward. 

ITiuAfnaton  Cbunar.— RenppolntmooU — Sant'l  M.  Burke, 
Lewis  Potter.  Wm.  M.  Kellb.  Jamea  Thompaon,  Silas  P. 
Pike,  Thou.  HcClauKhry,  Oavld  V,  T.  Qna.  Uarlniu  Fair- 
child,  Edward  H.  Gibson.  Peter  Holbrook,  Wm.  A.  Rns- 
■ell,  Jr.,  E.  H.  Orcnlt,  Wm  P.  Robertson. 

nj,.^-,..      T, 1_. n  Rogers.  Hiram 


I.  H.  Blnde,  James  aoveney,  James  Sheldon, 

ale.  Henry  S.  Sprame,  Wm.  L.  G.  Smith, 

B.  Tanner.  Edmund  B.  Vedder.  Tobias  Wllmer, 
as  B.  Wright   8,  H.  Wortman,  Danlet  E  Walle.  E. 


9  Sohmale. 


il  b.  Job 


).  Thomps 


Gallatrher. 

„,._  — . 1  — J.  H.  Olltere,  Wra.  W.  Hammond, 

Edwsrd  O.  Hawks,  Oeorge  P.  Haywood,  Char' 
Darlua  A,  Hoovey,  Cfiaunoey  J.  Hb-" — ■    "- 
ler,  Henry  Koona.  Chas.  W.  Kreat»._ 
John  R^Lcn.  Jj>hn  O.  Lansner,  S.  R. 


Lnushlln,  Jamea 
"-wappoli 

»„_=.  ^™..=  .  .  .^,  „™.^^g™^.^^j^j, 

-  '■eiijaroln  H.  Long, 

_..  _. „ /era.  Price  A.  Mat- 

M»on.  Philip  HlUer.  Alex.  Martin,  Bernard  H.  Mnehler, 
Irfiuls  D.  VoltE,  Geo.  Newbrook,  James  W,  Otis,  Nicholas 
Ottenot,  John  H.  Parsons,  M.  Planer.  John  J.  P.  Read, 
John  L.  Romer,  Leo  M.  RItl,  Gregory  Rltt.  S.  Cary  Adams, 
W.  D.  Allen.  Wm.  R.  Allen.  Henir  Atwood,  Otia  Besser, 
Jas.  C.  Deeclier.  George  Bnrt,  Dlrck-V.  BenodloL  William 
S.  Bull,  George  Blgelow,  Henry  W.  Burt,  Cbos.  H,  Bailey, 
t>)nrBa  Baer,  Unrtla  H.  B»l«s,  Bela  H.  Colog rove,  John  A. 
Cosp,  Asa  Covell,  Fred'k  U  Danrbrth,  David  P.  Dobbins, 
Ebciiewr  P.  Dow.  Joaeph  B.  Dick,  Jno.  O.  Dayton,  Auron 
W.  Eggert,  Joseph  E.  Ewell,  Jamea  H.  Fiaher. 

RrnsKloer  OnoWii.— Ke-«ppolntmenls  — WllUatn  Hagen, 
Martin  L.  Townsend,  Alvah  Traver.  John  R  Kellogg, 
Francis  lira.  Richardson  H.  Thurman,  Silos  K.  Slow. 
Albert  E.  Wooater,  Edward  Babcock,  John  K.  Calder, 
Bufus  M.  TownseDil,  Cole  H,  Deiilo,  Henry  C.  Ix^kwood, 
Jored  E.  Bncon.  Henry  D.  C.  Osborn,  Calvin  K  Keaoh, 
Jonnlhon  Denlson,  H.  brum.  Alex.  Walsh,  Uastlngs  Kel- 
Initg,  Nelsnn  Webster,  Sid  ney  S.  Congdon,  Wm.  K.  Scrlveo, 
Ehor  W.  Carmlchoel,  Knndall  A.  Brown. 

New  Appointments  —  Daniel  W.  Ford,  Chas,  D.  Kellum, 

Michael  A  Manning,  Chas.  H.  Roberta,  John  H.  O'Brien, 

John  Hudson  Peck,  George  H.  SagendorC  J.  Edgar  Uoag, 

George  Barber,  James  Dongrey.  AlberC  C.  GomsUwlI,  Win. 

Hand,  Sylvester  Waterbary,  James  A.  Keanedy,  Leonard 

R  Saundere.  Jared  A.  Wells.  Charles  R.  Llndsey. 

Warren  CbuWu.—  Re-appolntment  — Henry  Phllo. 

New  appointments  — John  L.  Woatherhoad,  H.Wood. 

Notaries  Public  coudrmcd  March  21,  lg70; 

li'eur  York  Cbun((j.  —  Charles   Albert,    Enoch   Armltogo, 

Joseph  Bell.  Gotlleb  Bollelt.  Charles  J.  Breck,  Ssmnen'. 

Bell.  Edward  C.  Cook,  Charles  Dowd,  Ueorge  Elliot,  Jr., 

Frederick  Freeh,  William  F.  Flanoelly,  Frederick  Hcis, 

illnrenoe  M.  Hyde,  Isaac  H.  Hall.  Charles  E.  Hyatt,  John 

HiiEemao,  Jr.,  Geo.  E.  Jenkins,  Edward  H,  Kent,  John 

"■  -      -     ir  Lui.  Joseph  A.  NeBsler.Wllllam  H. 

- -'^"--t,  William  C.  Reddy, 

n,  A.  Luthen  Smith, 
niiiiB.  ,.,.  xiuwiiiiiii,  iiiumiiB  <i.  udker,  Allan  Cooper, 
James  L.  Crittenden.  William  L.  Oardlner,  laaoo  N. 
OUbert,  Cornelius  Van  Voorhlea,  Dudley  R  P.  Wilcox, 
James  W.  Carina,  Albert  Q.  Thorp,  Jr. 

JfudfjoB  Oiunfj/.  — Wallace  B,  Burdlok,  De  Wilt  C. 
Foi,  Ollberl  Blrdsall.  William  W.  CompMll,  Edwin  C. 
Green,  Thomas  Barlow,  Daniel  Gates,  William  E.  Flake. 
B.Franklin  Chapman,  David  M,  Ilosbach.  Theodore  F. 
Hand.Everell  S.  Card,  D.  Belford  Weal,  Charles  Steb- 
blns,  Jp,.  Lorenzo  D.  Dana,  Dennla  Hardin,  Thomns  Crar. 
dull,  Clarence  Cankadden,  Samuel  L.  Conde,  Eldwln  J, 
Brown,  Morgan  L.  Krown,  Ezekiel  P.  More,  Thomas  T. 
Looml.1,  Henry  K.  W.  Brupe.  Thomas  f.  Petrte. 
Albargi  CbuVV-  — Mayer  H,  Cohen. 

Dulchca  Cbunju.  — A.  M.  Card,  Charlea  Orecory,  Egbert 
Vincent,  Andrew  Cole,  William  R,  Srollh. 
Orleaat  COmttv.  —  Qonrgo  H.  Porter. 
HfrUmer  Oomty.  —  Clinton  A.  Moon. 
COl/ui/a  OmnJt/.  —  WllUora  Slade,  Jr. 
J,m>ii  Coan^.—B.  Albert  Johnson. 

Orimgt  Oamly,  — esjnael  B.  Derrick,  Cbaa.  B.  Halstead, 
Lowla  F.  CorwTn. 

Wyoming  Oavna/.  —  lj.  Lockwood    Thayar,    Uldeoa    H. 
JenElna.ByronHiyne.HeiiryH.  Joy,  WltllaraF.  8.  Agetl, 
LfraanaColeman,  R.  H.  SU-'adman,  John  P.   Robinson. 
OaondoQa  Oovnti/^  — James  R^ers. 

SI.  ixiwrnK»Owifv.  — Joseph  X.ChapIn.  Allen  Babcock. 
Joslnh  F.  Sanders,  C.  A.  Parker,  U.  L.  Roblnaon,  AJmlsou 
S.»qlur 


el  J.  Rui 


ft.™ 


raTRnl 


Mr.  DsTld  Dudley  Field,  of  New  Tork,  appeared  a  Ibw 
days  since  before  the  Jadlclary  Committee  (o  nige  some 
changes  In  eilstlng  laws.  Coming  from  such  a  source,  his 
suggestions  are  entitled  to  careful  consideration.  HI4 
remarks  were  In  substance  as  follows: 

"When  Ihe  Legislature  Is  aaked  to  act  In  respect  lo  aa 
alleged  erll.  the  llrsl  thing  Is  to  learn  what  the  evil  la,  and 
then  to  aeek  the  remedy.  The  reproach  which  has  been 
cast  Dpon  our  courts  Is  Rome  of  It  deserted,  hot  much  of  It 
undeserved.  The  Judiciary  or  this  State  Is  In  the  main 
learned,  (UlhfDl,  and  upright.    The  evils  which  do  eilst 


by  the  Constitution.  In  respect  to  the  administration  of 
civil  lusUoe,  the  evils  complained  of  are  delays,  con Olcla 
of  authority,  abuse  of  Injunctions  and  recelvetBhlps,  and 
Indlolal  patronage  In  the  appointment  of  referee.  The 
deloysarewllhoulexcuse.except  in  the  Court  of  Appeals. 
That  court  on  never  do  all  the  work  now  put  upon  It. 
The  bar  and  the  commanlt;  must  make  np  Uidr  minds 
(o  restrict  appeals  to  certain  classes  of  casea,  or  the  new 
oonrt  will  be  overwhelmed,  aa  the  last  has  been.  But  In 
the  Supreme  Oonrt  there  la  no  reason  whatever  tor  delar. 
There  ore  Judges  enough  for  all  the  work  ir  they  would  act 
In  ooBcert,  Ihoaa  of  one  district  assisting  those  of  another. 


iircUoga  Oaanly.  —  George  F.  Watson. 


W.  Whlttafcer. 


"TbeoonHlcla  of  jurisdiction  areeasr  to  be  avoided  by 
the  Judges  tbemseliee.  The  only  legislation  to  this  end- 
whloh  appears  dealrable  la  a  return  to  that  provision  ol 


ont  of  the  d_ _. 

frovislon  was  allowed  lo  stand  but  a  short  tl 
udgea  nowconfloe  themselves  chiefly  to  Uie  d 


^2"?A1 


■e  Judg 


r  the 


law  is  that  they  aho 

Judges  elected  In  the  .  . 

the  Stato  for  at  leaat  one-fourth  of  their  time,  and  let 
the  Judges  from  the  other  districts  coma  to  us.  In  this 
way  the  dislnlegrallon  of  the  court,  which  has  been 
going  on  ever  since  It  was  established,  will  be  stopped, 
and  the  evil  of  local  Influences  and  associations  wfll  be 
proportionately  aiolded.  The  Judges  themselves  have 
railed  lo  meet  In  conventions  for  BCTenil  years— I  think 
twelve,  though  the  Code  requires  them  to  meet  erery  two 
years  for  the  revision  of  the  rules.  But  If  the  Leglslatan 
will  restore  the  provlalona  of  the  Code  which  I  have  men- 
tioned, and  the  Judges  will  meet  next  August  to  revise  the 
rules,  they  can  effbctnally  prevent  oonfllcta  of  jurisdiction 


"The  abuse  of  Injunctions  consists  In  their  being  care- 
lessly granted  a: parte.  The  complaint  Is  not  of  late  date, 
but  Is  almost  coeval  with  courts  of  equity.    The  scope  of 

■  -.rlcted  by  the  Coile    hut  the  number 

B I erclae equity  Jutladlction  being In- 
.•it.,fi,...   ,1.=  ,.-„  „i  ,y^g  process  waa 

-'-:::•£•& 

, -    .       .    p ,     Broadway 

railway  case,  where  an  Injunction  against  an  a 


creased  by 

Increased. and  with  It  therlskofcarelesanesslnthe 
Olwervo  by  what  gradations  the  abuse  boa 
presentstate.   The  first  great  step         '     "' 


icll  to  expire  with  1852.  was  granted  ex  part* 

.-„  >,.„  —  - December,  with  an  order  to  show  cause  on 

the  second  Monday  of  January.  1B53,  why  It  should  not  be 
made  perpetual.  Thla  Injunction  waa  applauded  by  tha 
whole  community,  and  the  membors  of  the  common 
council  wore  flned  or  Imprisoned  fbr  passing  an  ordinance 
■ — ,.,... ...  .1 1.  .,jjg  of  the  Judges  of  the  Court  of 


Appealsbcgonosubsequentoplnlonnpon  another 
oflbo  litigation    with  thla  sentence;  'Nol 
least  striking  and  anomalous  charaotei ' 


■ng  the 

end  tenacity  with  which  Judicial  power 

ju  every  stage  of  It  has  been  asserted  aod  maintained.' 
The  next  step  was  In  the  street  commissioners'  oontro- 
reray  of  IKST,  where  conillcling  Injunctions  were  Issued  by 
the  Supreme  Court  and  Common  Pleaa.  Then  came  the 
Metropolitan  Police  oontroveray,  which  waa  b»un  by  an 
ex  parte  Injunction  restraining  the  execution  oran  act  of 
the  Legislature.  This  led  to  a  message  from  Qov.  King  to 
the  Legislature,  recommending  Uiat  l^unctlona  ahould 
only  be  granted  upon  notice.  I  drew  and  urged  upon  the 
Judiciary  Committee  some  provisions,  with  a  view  to 
remedy  the  abuse,  but  T  met  with  no  success.  The  rail- 
way lltlgatlona  of  the  last  three  yeara  have  brought  out 
ex  parte  Injunctions,  If  not  mure  objectionable  In  them- 
selves, yet  more  palpable  In  their  objectionable  features. 

power  of  granting  ex  parte  injunctions  lo  one  Judge  In 
each  district,  to  be  selected  by  tils  brethren;  another  Is  to 
provide  tlial  each  ei  jwrM  Injunction  sholl  contain  a  pro- 
vision that  the  parly  enjoined  may  apply  on  two  days' 


lay  apply  on  two  oaya-  ,> 
npon  such  application  ^ 
modlfled,  or  ducharged. 


THE  ALBANY  LAW  JOlJEIfAL. 


le  Judiciary  Con 
ieolher.   The  tufnT 
"         '  .    TMbI'q^u 


■.'K 


parle  Injuncllon  to  two  da 
atgeit  thin  provlnlon  npon 
Leglslatnre,   but  wlthont  BuoceBs.    Once    11   passed   oni 

Honso,  »nd  waa  deC-ated  In  llie  olher.   The  t'-'-' ■■- 

la  nerer  to  allow  Injanctlons  n  pane,  but  n 
lonBor  or  ihortor  to  bo  glveo  In  every  case 
the  whole,  I  think  the  best  remedy  of  all.  A 
Tialon  has  always  oblalaed  In  tbe  Federal 
Judges  should  lavor  It  because  It  would  relieve  uiem  icum 
ft  great  deal  of  dlBagrecable  responsibility.  They  are  now 
liable  to  be  importuned  by  suitors  npon  exaggerated 
slatemeut* ;  they  would  then  have  an  npporlnntty  Co  hear 
both  sides  before  acting.  No  doubt  there  are  some  citaea 
where  a  right  may  be  placed  In  Jeopardy  while  the  notice 
la  rnnnlng.  but  (hla  evil  In  tbene  few  Inslances  is  small 
compared  with  the  groal  evil  of  so  many  Indefensible  ex 
jwrtelujunellona.  And  lo  lease  n  even  the  former.  I  would 
alio  provide  that  when  an  Injunction  la  granted  npon 

dime  ofter  the  notloe  and  before  tbe  notion  to  be  undone 
and  matters  placed  fndatumio.  This  would  answer  moat 
of  the  purposes  of  a  restraining  order,  while  It  avoided  the 
evil  of  Judicial  order  affecting  one's  rights  before  lieoring 

BECEIVKBS  xm>  BETEBBEa. 

"  An  to  tbe  appointment  of  receivers.  1  do  not  believe 

sure  such  authority  in  flable  t 
make  sore  agal  nat  It  by  prohl 

palronage  In  the  appolntmei.. 

much  trouble.  It  was  so  Id  1U8.  and  one  section  of  tbe 
Code  wna  especially  directed  against  It.  That  provided 
that  when  the  parties  agreed  npon  a  relOree.  he  should  be 
appointed,  ana  if  they  did  not  agree,  one  stioald  be  named 
by  each  party  and  the  two  nbould  chooae  a  third,  or,  fall- 
ing tochoose,  a  third  ahould  be  drawn  from  the  Jury  box. 
Tbe  noteof  theCommlalonera  to  this  section  stated  that— 
"'The  power  given  to  the  court  of  appointing  referees 
baa  already.  In  the  city  of  New  York,  given  rise  to  great 


and  should  not  be  allowed 

the  beat  means  we  could  of  pnltli 
If  the  eOtct  should  he  to  induce 
Dpon  the  rcfsree,  as  we  hope  v 


opporLi 


a,  however.  Blood  but  a  abort  lime,  and 

way  to  tbe  preaent  mode  of  appointment.  I  would 
recur  to  that,  and  would  not  only  allow  the  partli 
choose  tbelrowD  reftiree,  hut  would  provide  for  a  moi 
nelectlon  independent  or  the  court,  wheoevei-  (he  na 
could  not  agree.  Thus  I  venture  to  suggejit, 
legislation  required  to  remedy  the  evils  Ihave 


.tion'^ 
oQe-roarth  of  the  time  at 


onrt  out  of  their  dlatriut. 

"2.  ReqQlrlnK  notice  belOie  Inning  an  Injunction  oi 

leleotlng  referees  solely  by  the  ! 


Dvlde  for 


s,  prepari 
laptod  to  I 


1    npon  the 

.  _n™cono1cM 
■ed  under  the 


-.  , sn.   The  book  of  ff 

antborlty  of  the  LeglBlnture,  am 

never  been  adopted.    It  would 

yers  and  a  saving  to  courts,  and  I  beg  leave  to  call  your 

attention  to  the  propriety  of  sanctlOQiiig  It  by  a  leclala- 

not  wlsft  to  use  them,  bu^b^  declaring  that,  when  used. 


Besldi 


med  Bulllcfent. 

r_^..  drawn  In  accordance  with  these  si 

I,  which  I  will  take  the  liberty  of  handing  tc 


take 

arrested 


ir  three  others  which  appear  dcBlrable.    One 
t  clearly  defines  tbe  duties  of  the  BherllTin  ei 
order  of  arrest,  so  that  he  shall  be  obliged 
tany  hour  of  tbe  day  or  night.    It  has  been  I 
New  York  to  receive  bull  only  at  the  shcrK 
OS  (hat  Is  closed  at  night,  n.  T>enu)n  nriprwn 
1  obliged  to  remain  In  cu 
This  should  bo  prevented, 
arrealea  after  nlghtbll  he  should 
en  at  that  time.    Then,  as  to  allowances  In  addition  to 
Its,  I  submit  tbat  they  ahould  be  reduced  more  nearly 
Ihe  limit  In  which  the  Code  flrst  placed  them,  tbat  la 
ootloiu  [or  money  demand  or  for  apeclflc  landa  or  chat- 
in     I  would  not  have  them  extended  generally  to  ac- 
(br  apeclflc  rellef—a  aecllon  having  that  object  is 
"  '^"  -**-'     Those  are  nil  the  snjnrestloos  which  I 
nlatratlon  of 


t^^l 


ilnal  practice.  I  would  somMtly  nrge 


:lslatnre  the  adoption  ol 


attorneys,  and  received  favorable  ai 

Delved  a  still  higher  sanction,  that  of  Ihe  Leglslalurea  of 

ten  at  teast  of  the  States  and  Terrllorlea  ol  this  Union, 


reach  of  oven'  olilien  a 


nt  possible  for  me  here  tc 

reach  of  every  clilsen  a  little  book  containing  the  whole 
law  relating  to  criminal  proceedings.  It  will  furnish  in- 
ferior magistrates  with  a  guide  tor  their  conduct  in  ofUce. 
It  win  do  away  with  the  onmbrous Jargon  of  our  present 
indictments,  and  snbstltnte  a  simpler  and  plainer  slale< 
ment  of  the  crime  chaised.  Itwlll  render  the  prosecntlon 
of  crime  more  eOTectual,  by  the  most  stringent  provisions 
in  respect  to  ball,  and  by  requiring  the  preliminary  ex- 
amination after  arrest  to  be  gone  through  at  a  single  alt- 
ting,  unless  tbe  magistrate,  for  good  cause  shown  by 
atndavlt,  adjonrns  It.  the  adjournment  lo  be  tor  not  more 

all.  unlaw  bycousentof  the  defendant.  And  11  wUI  throw 
additional  safwuardB  about  InnoceDcM,  three  or  four  of 
which  only  can  1  here  mention.  One  of  them  Is  the  giving 
to  a  defendant,  in  nil  coses,  an  opportunity  to  be  heard 
before  an  indictment  Is  found  against  him.  The  grand 
Jury  Is  now  not  Infrequently  made  the  Instrument  of 
private  malice.  It  Is  here  provided  that,  if  tbe  defendant 
has  not  previonsly  had  an  examination  before  a  commit- 
ting magistrate,  the  grand  Jury  aball  be  permitted  to 
originate  only  a  presentment,  npon  ahlch  a  warrant  for 

dlctment.  It  la  roenlionod  In  one  of  the  notes  that  an 
Indictment  had  been  found  'upon  a  one-sided  and  extra 
Judicial  amdavlt  taken  In  another  State.'  and  tbat  In 
another  a  witness  was  conducted  Into  the  grand  Jury  room 
with  a  long  written  narrative  prepared  by  another,  and 
was  sworn  by  the  grand  Jury  generally  as  to  the  tmth  of 

"  It  la  also  provided  that,  when  the  grand  Jury  have  once 
dlamlKsed  a  case,  it  cannot  be  renewed  before  another 
grand  jnry  wlthont  the  order  of  the  court.    Another  Is  lo 


money  fixed  by  the  magistrate.   The  other  provision  is 
giving  the  defendant  at  the  trial  the  last  word  to  the  Jury. 

(o  examine  Oils  Code,  and  upon  examination  I  trust  yon 
will  see  enough  to  induce  you  to  give  it  your  sanction. 


"Whllelam  upon  tbe  subject  of  eodltlCBtlon,  yon  will 
pardon  me  If  I  go  a  step  further  and  nrge  npon  you  the 
adoption  of  the  Civil  and  Penal  Codes  proposed  and  re- 
ported by  the  CommlsslonorB  of  the  Code  in  IHIG.  You 
know  that  the  Codes  of  Civil  and  Criminal  Procedure 
make  but  a  part  of  our  legal  system,  and  that  three  other 
Codes— tbe  Political,  avfl,  and  Penal— were  designed  to 
form  with  them  a  complete  body  of  law.  Thpse  were  all 
required  hy  tbe  Constitution  under  which  w 


tell  you.  Everything  waa  done  which  tbe  Commlssloncra 
could  do-lo  render  them  perfect.  First,  a  draft  waa  pre- 
pared and  distributed  among  the  Judges  and  others  Ibr 
criticism  and  suggestion.  After  that,  a  thorough  revision 
was  had;  the  whole  work  wa.i  gone  over  again,  ond  every- 
■  ■  'h  hod  been  snggesled,  or  which  the  Commfs- 


exlsta!  the  Civil  Code  erobracos  the  whole  subject  of  civil 
rights  anil  relations.  No  pains  were  spared  In  lis  prepa- 
ration.   Every  section  was  w^" ^  --  — '■' — 


uid  re-writlflii—aome 


ia\d.  p 

codes,  re ler  tnem  toa  Jol._.  , 

tlons  io  report  to  the  next  Legislature. 

"  One  word  more.  Bills  are  pending  to  carry  Into  efftot 
the  new  Judiciary  article  of  the  Constitution,  and  all  ot 
them  contemplate  tbe  union  of  tbe  First  District  with 
another  In  the  formation  of  a  General  Term.  The  boslness 
of  the  First  district  is  sufficient  to  occnpy  any  oneQeneral 
Term  the  whole  time,  and  If  tbe  busf  ness  of  another  dis- 
trict la  thrown  npon  it.  I  do  not  believe  appeals  can  be 
■--lard  as  fiist  as  they  arise.    """'  "■-  ■  — '-'-• 


e  LegislatDTe  oompars 


Judge  Poland,  and  other  lawyers  in  the  Honse  nf 
ReprcscnlativRs,  are  preparing  a  bill  ffivlnB  the  U.  8. 
Commissioners  and  Beftlstera  in  bankruptCT  power  to 
receive  Initiatory  pro<»odll)p^  In  odmlnilty  coses. 
This  is  intended  to  facilitate  admiralty  proowdlngs,  as 
the  Supreme  Conrt  has  decided  that  only  U.  8.  ooarts 
can  decide  auch  cases. 


THE  ALBANY  LAW  JOURNAL. 


BILL  OF  COSTS  OP  AN  ENGLIBH  SOLICITOR. 
A  putf  in  St.  Louis,  having  fUleu  heir  to  a  legaoy 
of  &lty  pounds  by  the  death  of  a  relative  in  England, 
employed  a  solicitor  of  London  to  collect  and  trans- 
mit it  The  bosineas  was  done  with  promptness,  and 
the  Bolioltor  sent  the  following  bill  of  charges  foe  his 

Mn.  Baker  to  John  3«aTy 


Jnne  — JnnHenrTa.  Bakerantl  Ifltcbell  Gardi- 
ner, deceased ;  InBtracUons  to  apply  (Or  paj- 
mentCfor  Mrs.  Baker)  of  fflO.  balance  nf  legacr 
left  ber  deceased  bnaband  by  Hltchell  Qardl- 

ner ., 6«  8d 

Letter  to  my  correepoDdent  In  Hungerlord,  to 
aacertalQ  partlcDlan  of  property  of  the  late 

Mrs.  Oardrner.and  entry 9b  6d 

JalyS— Letter  to  Hn.  Parka,  for  payment  of  leg- 
acy and  entry- — _ , .      Sa  ta 

Letter  to  Mra.  Baker-a  solicitors  In  Bt.  LodU,  V.  B. 

A..  In  reply  to  Iheln,  and  postage.^ —       4a  M 

AtlondlnB  and  searehlDg  for  will  of  Oardluer  In 

Proljate  Coort. ~ ~..~ *i  Bd 

Paid  for  Bearch  docket. - li 

Atlendlne  lo  bespeak  attested  oopy  of  will „■      As  Sil 

Paid  for  same a  8s  4d 

Copy  of  will  for  offlce  iue,U  tOUoa,  at  Bd Us 

Hnrcii  IB  —  Attending  on  solicitor  for  Mrs.  Parks, 
wben  be  required  me  to  prodnce  authentica- 
tion of  prohate  of  Mrs.  Baker 6s  Bd 

April  H  —  Peroslng  letter  fromMrs.  Baker's  sol  iol- 

tors,  with  probate Si  Bd 

April  IS  — Letter  to  Mrs.  Parks'  solicitor  that  I 
bad  received  anthentlcntlon  of  probate,  and 
reqnestlng  blm  tobave  the  matter  arranged, 
ana  entry Bs  Bd 

April  24  — Letter  to  Mrs.  Parks  In  reply  to  hers, 

and  entry Ss  Bd 

April  2g—  Attending  tbls  day  OD  Mm,  Parks  nod 
ber  solicitor  to  arrange  what  amount  of  Inter- 
est I  conld  claim  oa  leaacy,  when,  after  consult- 
ation as  lo  when  tbe  legacy  was  payable,  and 
when  funds  were  reollied,  I  agreed  to  accept 
£8U  In  full IBs  4d 

May  33— Letter  to  Mr.  Boggs,  Mrs.  Parka' solici- 
tor, thati  staonld  have  matters  settled  forlh- 
wllb  or  that  I  would  lake  proceedings,  and 
entry Ss  Bd 

Jnne  I— Attending  Mr.  Boggs  when  he  rcqncsted 
me  to  send  hlra  copies  of  admlnlHtratlon  end 
aathentlcatlon,  and  he  would  let  me  know 
whether  he  would  advise  his  client  to  pay Sa  8d 

lane  2— Copy  of  admin  istratlon  sent  to  Hr.  Boggs, 

eighteen  (olios _ Is  M 

Letter  Iberewlth,  and  entry _ 8s  Bd 

Junel  —  PemslDB  letter  from  Mr.  Boksb  ttiat  be 
coald  not  advise  his  client  lo  pay  wlthoutsome 
power  of  attorney  from  Mrs.  Baker 2b  Bd 

Jnne  6—  Letter  to  Messrs.  Smith  and  Jones,  Mrs. 
Baker's  solicitor.  In  Bt.  Lonls,  C.  B.  A.,  and 
entry  and  postage la  Bd 

Oct.  3— Perusing  letter  from  Messrs  Smltb  and 

Jones,  Inclosliig  power  ot  attorney „       2b  Bd 

Oct.  B  — Letter  to  Mrs.  Parks'  solicitor  that  I  had 
received  powerof  attorney,  and  requiring  him 
to  pay  me  amount  agreed  on _ 8s  Bd 

Oct.  8— Perusing  letter  from  Mr.  Boggs  to  reply, 
requiring  me  to  furnish  oopy  of  power  of  atlor- 

Oct.  W~Copy  power  of  attorn^  and 

tlon,  twen^-sti  folios. _ 

Letter  therewith,  and  entry. Ss  Bd 

Oct.  M—  Attending  Mra.  Parks'  solloltor.  produc- 
Ing  original  power  of  attorney  for  bis  Inspec- 
tion, and  settling  form  of  receipt  for  amount, 

Nov.  a— Attending  on  Mrs.  Parks  when  she  paid 

me  XBO.  and  giving  receipt. Oa  Bd 

Dee.  3— Attendance  at  bank  to  get  letur  of  credit 

(or  £SI  )b  Bd Bs  Bd 

tiec.  1— Letter  to  Measts.  Smith  and  Jones,  solici- 
tors, et.  Lonls,  n.  S.  A,  therewith,  and  entry 
and  postage. ~ ~ — ~ ~.      ia  Bd 

£S  lOsBd 


THE  aiOH  COURT  AT  TOURS. 

The  French  Oonstltutlon  of  January  14,  IBS2.  established 
a  BIgh  OoDrt  of  Justice,  which  adjudicates  In  cnsea  of 
attempts  against  the  life  al  the  Emperor,  or  a  conspiracy 
agalDBt  blm  or  the  security  of  the  Slate.  Its  Jurisdiction 
abo  Includes  Uie  trial  of  members  of  the  Imperial  family 
charged  with  grave  oflbusea.  nils  Court  Is  only  convoked 
by  Imperial  decree.  It  consists  ot  a  Chamber  of  Accusa- 
tion and  a  Judgment  Chamber,  formed  of  Judges  taken 
from  the  Court  al  Cassation,  with  a  High  Jury  composed 
of  members  from  the  Councils  Oenerals  of  the  Depart- 
ments. Each  Chamber  Is  composed  of  Ave  Judges  and  - 
ave  Assistant  Judges  They  are  named  annually  by  the 
Emperor.  The  President,  Proeurenr.General.  and  other 
magistrates  required  tor  the  organisation  of  the  Court, 
are  named  by  the  Imperial  decree  which  snramons  It. 

This  body  consists  of  tblrty-stx  Jurymen  and  foor  aeslat- 
ant  Judges.  When  tbe  decree  of  convocation  Is  Issued  Ui 


It  President  otthe  Court  of  Appeal  It 


Buch  d< 


J^Worra 


e  Jury  a 


Is  required  wllbin  ten  days  to  draw  by  lot.  In  open  court, 
the  name  of  one  person  from  tbe  list  of  the  mciobers  of 

tbe  Council  Oenenil,  lo  serve  --  ' -— ' ' 

penalty.    The  thirty-sli  whs 

token  from  tbe  Jurymen  wbe_ 

Hni,.  officials  are  Ineligible  to  act  on  the  High  Jury.   The 

_.,  « .  *..„  _....K  .u.  u.„.,  . fs  thus  seleot- 

nment.  which 

partmenttn  regard 

)Stlonoflai«:   It 

■  many  members  in  each  department  as  there 
irecBUHiQs.  but  tbe  nnmberlsin  no  case  to  exceed  thirty. 
An  electoral  assembly  In  each  canton, eonslsttng of  elect- 
-rs  and  dtlsens  toand  or  •*■-  ■ "-•  "' — • ■■"  ■- 


in  direct  taxes.   Borneo! 


Oeneral  are  elected  fc 


llElblt 

that  one-tbird  retire  every^tbree^yeara.    It  Is  apparent 


le  Chamber  of  Ace 

If  the  charge  Is  ni 


BBtlon  directed,  b 


. _„  Lcea  the  Court 

the  sentence  by  two  degrees. 

Upon  the  announcement  of  this  decision  the  Emperor 
convoked  the  High  Court,  which  Is  now  In  session.  In 
tbls  decree,  t;oiinselor  QIandas  Is  named  Presiding  Judge. 
He  has  had  an  eiperienceofthlrty-nlne  years  at  the  itSal 

CrofOsBlon,  and  belongs  to  a  &mlty  eminent  for  the  dis- 
ngulshed  men  It  bus  contributed  to  the  bar.  The  duties 
of  Procureur-Oeueral  are  Intrusted  to  M.  Qrandperrel, 
Procureur-General  of  tbe  Imperial  Court  of  Paris,  assisted 
by  H.  Bergognle,  his  deputy. 

'  An  Important  regnlatlnn  of  the  High  Court  Is  that  tha 
declaration  of  tbe  High  Jury  finding  the  accused  guilty, 
or  flndlng  that  exlenuatlnK  clrcumBlances  exist,  must  be 
rendered  by  a  majority  of  more  than  twenty  vol«8.  It 
will,  tberefbre.  be  necessary  that  at  least  thirty-one  mem- 
bers of  the  Jury  agree  to  a  verdict  of  guilty  to  render  It 
of  effect.  It  Is  evident  that  tbe  chances  of  disagreement 
are  very  great.— A'.  T.  Tribune. 


Judge  Carpenter,  of  Charleatoa,  decided  that  tt  note 
drawn  payable  "six  monthn  after  the  declaration  of 

peace  between  the  United  States  of  America  and  the 
Confederate  States  of  America  "  could  not  be  collected, 
as  no  peace  baa  been  declared  between  those  Oovern- 
menls.  Exceptions  were  taken  on  the  ground  that 
the  close  of  hostllitiea  was  a  virtual  declaration  of 


IstMonday,  Circuit  and  Oyer  and  Terminer,  Kings, 
Barnard. 
IstMonday,  Circuit  and  Oyer  and  Terminer,  Richmond, 


)wl«ht. 

iBt  Monday,  Circuit  and  Oyer  and  Terminer,  Bath,  J.  C. 

1st  Monday,  Circuit  and  Oyer  and  Terminer,  Cayoga, 


Johnson. 

let  Tuesday,  General  Term,  Schenectady. 
iBt  Tuesday,  Oeneral  Term,  Syracuse. 


."ai^lt' 
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LEGAL  NEWS. 

Tbe  bill  Inoorporating  the  New  York  Bar  AasExdatioii 
has  passed  In  tbe  Senate  of  tbla  State. 

Every  lawyer  in  CoUinsvllle,  Conn.,  has  been  blessed 
with  an  hell  daring  tbo  past  two  montha. 

Hon.  Frederick  Krapp,  one  of  tho  leading  members 
of  tbe  New  York  bar,  in  going  back  k>  Germany  to  live. 


resident  of  tliatpiaee  twenty  dollars 
two  grown-up  daughters. 

Judge  Ingraham,  of  New  Tork,  baa  decided  that 
there  can  be  no  appeal  from  a  decision  of  tbe  Court 
of  Special  Sessions  as  newly  organized. 

George  R.  I.  Bowden,  a  prominent  New  Tork 
lawyer,  died  In  London  a  few  days  ago  of  congestion 
of  tho  brain,  in  the  slxty-tblrd  year  of  hla  age. 

A  ChicMco  court  was  enlivened  the  other  day  by  a 
little  "  mill "  between  an  attorney  and  a  tonatablo  to 
decids  whether  or  not  the  former  told  the  truth  in 
calling  the  latter  a  tbief. 

An  Indiana  lawyer  recently  charged  a  client  |I0  Ihr 


Dollecting  te,  but  s^d  he  wonld  not  prei 
"--  -"---  dollar  for  •  (tew  days,  If  it  w( 
it  for  him  to  let  It  stand. 


e  other  dollar  for  •  tevr  days,  If  it  would  be  more 


The  President  has  signed  the  Joint  resolution  ap- 
propriating one  year's  salary  of  an  Associate  Justice 
of  the  Supreme  Court  for  the  benefit  of  the  widow  and 
ohildren  of  the  late  Bdwin  M.  Stanton. 

The  Maxsachasetts  House  of  Reprssenlatives  have, 
by  a  two-thlrdn  vote,  passed  to  be  engrossed  a  bill  to 
allow  husbands  ana  wives  to  be  witnesses  for  or 
against  each  other,  both  In  civil  and  criminal  suits. 

The  Chanoollor  of  Now  Jersey  luis  decided  that  the 
prinolpal  and  interest  due  on  a  mortgage  made  prior 
to  tho  passage  of  tho  legal  tender  act  In  1S62  was  pay- 
able In  gold  and  silver,  at  the  option  of  the  mortgagee. 

The  Pennsylvania  legislature  has  passed  a  bill 
antborliinK  the  jury  in  capital  cases  to  determine  by 
their  verdict  whether  the  prisimor  shall  be  punished 
by  death  or  by  Imprisonment  for  a  period  not  less 
than  flfteen  years. 

A  father  and  son,  named  O'Donnell,  have  been 
committed  for  trial  at  New  York,  the  fbrmer  charged 
with  attempted  rape  on  his  son's  wife,  and  the  son 
with  beating  her  and  driving  her  from  home,  on  the 
&cl8  being  made  known  to  him. 

J.  M.  Gaiaim,  Esq.,  of  Pittsburgh,  Pa.,  was  re- 
cently admitted  to  the  Unltod  Slates  Supreme  Court 
on  motion  of  Hon,  B,  F.  Butler.  The  Washington 
Chronicle  states  that  Mr.  Ga^zam  is  the  youngest  at- 
torney ever  admitted  to  that  court. 

The  Massachusetts  Hoasejudiciaryoommltteehave 
reported  a  bill  to  make  tho  annual  salary  of  the  Chief 
Justice  of  the  Supreme  Court  and  the  Astiociate 
Justices  te,000:  Chief  Justice  of  the  Superior  Court 
|5,500,  and  of  A^oclate  Justices  $5,200  each. 

One  of  the  ladlesonthelate  Jury  at  Wyoming  writes 
to  a  friend  that  she  feels  "  no  serious  disoomfort  from 
being  shut  up  four  days  and  nights,  and  would  have 
held  out  fbur  montliB  rather  than  be  oonvlnced  by 
■nch  an  argnroent  as  that  made  by  the  counsel  for 
the  defense^' 

Judge  Paxgon,  of  Cincinnati,  declares  that  the 
law  enabling  a  party  in  the  suit  to  testify  In  his  own 
case  has  prtxluced  a  frightful  Increase  of  peijury,  and 
that  it  Is  not  an  uncommon  occurrence  for  persons  fo 
come  into  tbe  criminal  courts  completeljaencasad  in 
an  armor  of  perjury. 

A  New  Orleans  paper  laments  the  decline  of  tbe 
bar  In  that  city,  saying  that  while  it  has  Increased  to 
more  than  four  hundred  members,  candor  compels 
the  admission  that  not  one-fouriJl  of  them  are  lawyers 
in  the  true  sense  of  the  term,  but  merely  attorneys 
for  collecting  claima. 


Brigham  Youngls  desirous  of  obtaining  the  dedaion 
of  the  Supreme  Court  on  the  oonstitntlonality  of 
polygamy  as  a  part  of  the  Mormon  religion,  and  under 
the  protection  of  the  constitution,  which  gnaranteea 
religious  freedom ;  and  professes  hiiuself  willing  to 
abide  by  such  decision. 

During  a  recent  session  of  tbe  Supreme  Coart 
(special  term),  in  New  York,  a  thief  stole  Judge 
Barnard's  hat  off  the  bench,  and  succeeded  In  makhig 
hisescape,  without  being  observed  either  by  the  jndge, 
the  lawyers  or  spectator.    Judge  Barnard  once  lost 


John  C,  Breckenrldgo,  in  an  ai^^nment  In  a  criminal 
case,  at  Lexington,  Ky.,  denounced  the  men  who  be- 
long to  the"Ku-Klux"aa  either  Idiots  or  vlllaina, 
and  asserted  that  he  was  free  from  any  fear  of  them, 
and  would  readily  respond  to  a  summons  from  the 
sheriff  as  one  of  a  po»»e  eommitatus  to  arrest  and 
bring  these  men  (o  Jostioe. 

Some  months  ago  an  Indiotment  vras  found  against 
General  Burbridge  in  the  District  Court  for  Missouri, 
since  which  time  Attorney-General  Hoar  has  ad- 
dressed a  letter  to  the  United  Slates  attorney  at  St 
Louis,  authorizing  him  to  enter  a  nolle  pTOt.  In  the 
case,  andadding:  "TheSecretaiy  of  tho  Treasury  baa 
transmitted  b>  me  his  approval  In  writing  of  the  dis- 
continuance of  the  prosecution." 

In  one  of  Mr.  Lincoln's  first  cases  he  appeared  to 
defend  a  man  accused  of  murder.  Circumstantial 
evidence  told  strongly  against  the  prisoner,  but,  liav- 
ing  suddenly  and  uneipectedly  received  succor.  Mr. 
Linooln  arose  and  said  that,  as  the  case  stood,  he  could 
not  look  for  any  thlngbut  a  verdict  against  bis  client, 
but  he  asked  permission  to  put  a  new  and  very  ma- 
terial witness  upon  the  stand.  Ho  then  called  hla 
witness,  who  proved  to  bo  the  "  murdered  "  man. 


trict,  comprising  tho  States  of  Georgia,  Florida,  Allia 


been  assigned. 

At  a  recent  session  of  the  Saco  (Maine)  Supreme 
Court,  a  leading  lawyer  wished  to  demonstrate  that 
deeds,  not  words,  show  the  animus  of  an  action,  and 
accordingly  cited  to  the  Jury  tbe  case  of  the  prodinl 
son,  "  whose  bther  divided  his  property  among  hla 
two  sons,  and  then  said  :  '  Go  work  to-day  In  my  vine- 
yard ;  '  and  one  of  them  said,  '  1  go,'  but  didn't ;  the 
other  refused,  and  afterward  went.'*  The  broad  BTln 
on  the  face  of  tho  oourt  and  Jury  convinced  the  aovo- 
cato  that  quoting  Scripture  was  not  his  forte. 

Tbe  county  court  of  Craig,  Vs.,  was  broken  up  re- 
cently In  an  unusol  manner.  When  the  court  met  in 
tho  morning,  the  presiding  magistrate  of  the  court  an- 
nonnced  that  one  of  the  members  of  tbe  oourt  bad 
consented  to  teach  a  negro  school,  and  for  one  he 
would  not  sit  on  the  bench  with  aucb  a  man.    Two 


ing  magistrate  procured  four  oUier  magistrates,  and 
opened  tho  oourt  anew,  and  considerable  business  wu 
transacted. 

Atai 

and  while  recounting  how  happily  they  used  to  llvej 
they  began  to  weep  at  tbe  reoollectlon.  The  Judge 
followed  suit,  the  audience  Joined  in,  and  tho  court 
room  fluttered  with  handkerchiefs.  When,  at  length, 
the  emotion  was  somewhat  under  control,  the  still 
sobbing  Judge  suggested  to  the  husband  and  wife  the 
propriety  of  trying  married  life  once  more.  With  a 
few  more  teani,  they  put  up  their  bandkerchieh,  left 
oourt,  and  went  homo  together. 

A  brmer  in  Kanaaa,  who  sold  a  keg  of  butter  to  a 
storekeeper  representing  the  same  to  be  "a  prime 
article,"  was  lately  sued  by  the  latter,  who  declared 
that  the  former's  statement  r^^arding  the  quality  of 
the  butter  was  Inoorrect.  On  the  occasion  of  the  mal, 
the  Jury  took  the  batter  (which  waa  in  ooort)  with 
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them  when  thoy  weDt  out  to  deliberate.  Some  crack- 
era  were  procured,  and,  the  keg  being  open,  they  all 
"pitched  In,"  and  after  amply  satisfyinR  the         '"  "' 

...  _  z Ihey  returned  to  the  court  re 

^•'"'  ■• 16  of  action." 


uie  iiMier  luuji,  ijicj 
rendered  a  verdict  of 

It  is  said  that  the  Lord  Chancellor  of  England  con- 
templates eBlabllsbtng  a  Bort  of  legal  university,  which 
will  grant  degrees  to  law  students  much  in  theaame 
manner  aa  the  unlversitiea  at  Oxford  and  Cambridge 
confer  distinctions  for  proficiency  in  classical  and  other 
Bcquiremente.  Lord  Hatherly,  it  Is  also  reported, 
proposes  to  create  a  new  court  of  appeals,  which  shall 
take  cognisance  of  all  cases,  whether  In  law  or  In 
equity,  and  the  members  of  which  sliall  consist  of  a 
president  and  four  ludgos,  two  of  the  latter  to  be 
taken  from  the  Court  of  Chancery  and  two  trom  the 
Courts  of  Common  Law,  This  new  court,  it  la  be- 
lieved, will  bo  the  first  step  toward  the  suppreaaion 
of  the  appellate  jurisdiction  of  the  House  of^  Lords. 

The  suit  of  Mrs.  Ruth  P.  Glenn,  a  fortnno-teller  of 
St.  Joseph  Mo.,  on  account  of  some  Injury  received 
in  an  accident  on  the  Hannibal  and  St.  Joseph  rail- 
road, was  del^nniiied  recently.  She  claimed  |3,000as 
damages.  There  aeemod  to  be  a  question  Involved  in 
her  allogod  capacity  as  a  fortune  teller.  On  the  one 
hand,  if  she  could  foresee  the  accident,  she  should 


might  have  also  foreseen  that  the  damages  she  could 
recover  would  fully  equal  those  she  could  suBlain, 
The  defendants  allied  that  they  could  show  that  she 
had  agreed  to  oompromlse  for  (200 1  but  her  oounsel 
threatened,  if  that  evidence  were  oflcred,  to  prove  her 
Insanity  at  the  time  of  making  the  agreement.  The 
court  gave  her  the  option  of  an  award  of  $500,  or  to 
bring  the  whole  matter  before  a  Jury,    Rather  than 


NEW  YORK  STATUTES  AT  LARGE.* 

Chap.  66. 

Am  Atrr  to  provide  tbr  an  election  of  Chief  Judge  and 

Associate  Judges  of  the  Court  of  Appaala,  and  Judges 

of  the  Court  of  Common  Pleaaof  the  city  and  county 

of  New  York. 

Passed  March  33, 18TD ;  three- flfths  being  presont. 

The  Feopte  t/  Ok  Stale  <if  Nets  Tor*,  repreiented  in  Senalt 
and  Aarmblt/,  doenaetat/oUouu: 

SBCnOH  1,  A  Chlet  Judge  and  mix  Associate  jQilges  of 
the  Court  of  Appeals  shall  becbnaen  by  the  electors  of  the 
Blate.  on  Ibe  third  Tuesday  of  May  next,  pursuant  to  the 
Judiciary  or  sixth  article  of  the  Constitution.  The  names 
of  all  persona  voted  for  at  such  election  by  any  elector 
■ball  be  npon  one  ballot.whJch  shall  designate  the  person 
voted  for  as  Chief  Judge  and  the  persons  voted  for  as  Aaso- 
elate  Judges,  and  no  elector  shall  vole  for  mo 
Chief  Judge  and  four  of  the  Associate  Judges, 
lot  shall  be  indorsed  "Judiciary,"  and  the  li 
election  shall  provide  a  boi,  labeled  "Judiciary,"  in  which 
the  ballots  shall  be  deposited.  The  person  receiving 
highest  number  of  votes  as  Chief  Judge  and  the  alz  i 
sous  receiving  ttie  hlgbest  number  of  volei 
Judges  shall  be  deemed  chosen  at  such  eleo 

{1.  At  the  same  election  there  shall  be  ahosen  by  the 
electors  of  the  city  and  connty  of  New  York  three  addi- 
tional Judges  of  the  oonrt  of  common  pleas  of  laid  city 
and  ooiinty,  aa  required  by  the  said  slitbartlcle  of  the 
Constitution.  The  names  of  the  persons  voted  (Or  shall 
be  upon  one  ballot,  which  shall  be  separate  from  the 
ballot  mentioned  Id  the  preceding  section,  and  shall 
Indorsed  "Judiciary,  Common  Fleas."     The  Inspectors 


shall  beep  aboi,  labeled  "Judiciary,  Common  Fleas,"ln 
which  the  balloU  shall  be  deposited.  The  three  persons 
receiving  the  highest  number  of  votes  shall  be  deemed 
chosen  at  such  election. 

fa.  Notice  of  such  election  shall  be  given  and  pnb- 
Ushed  for  not  less  than  four  weeks  preceding  the  same. 
As  to  the  Chief  Judge  and  Associate  Judges  of  the  Court 
of  Appeals,  the  notice  shall  beglvenas  now  required  by 
law  In  reference  lj>  general  elections,  and  as  to  Judges  ol 
tliesald  court  of  common  pleas  In  New  York,  It  shall  be 
given  as  now  required  In  reference  lo  local  elections  in 
tliat  city.  No  omission  of  notice  shall  InvaUdate  any 
election  provided  for  in  this  act. 

1 1.  At  such  election  the  registry  of  votes.  If  any  such 
rc^stryof  voles  be  required  b^the  then  existing  law, 
prepared  and  used  at  the  last  preceding  general  or  char- 
ter election,  as  the  case  maybe,  shall  l>e  used,  but  the 
Inspectors  of  election  shall  meet  In  their  several  election 
districts,  on  the  Friday  and  Saturday  preceding  the  elec- 
tion, to  revise,  correct  and  complete,  and  shall  revise, 
correctandcomplete.lhesald  registry.  In  the  manner  now 
required  by  law  in  reference  to  general  and  charter  elec- 
tions. If  such  registry  shall  then  be  required  by  law. 

{S.  The  board  of  Slate  canvassers  shall  meet  on  the 
second  Tuesday  of  June  next,  to  canvass  the  votes  for 
Chief  Judge  and  Associate  Jndges  of  the  Court  of  Appeals, 
and  shall  thereupon  proceed  according  to  existing  laws; 
and  except  as  In  this  act  otherwise  provided,  all  laws  In 
force  at  the  time  In  respect  to  the  holding  of  elections, 
the  quallOcallons  of  voters,  the  punishment  for  illegnl 
voting,  the  canvassing  and  return  of  the  votes,  and  all 
laws  preecrlbing  the  duties  of  Inspectors,  olBcera  and 
boards  In  reference  to  elections,  shall  apply  to  the  elec- 
tions autborlied  by  this  act,  so  Ibr  as  the  same  shall  be 
applicable  thereto.  Any  vaconcy  In  the  office  of  inspec- 
tor oC  election,  in  any  election  district  in  the  Stale,  shall 
be  fliied  in  the  manner  provided  by  law,  on  or  before  the 
dayofsncb  election. 

;  S.  The  additional  Judges  of  the  Court  of  l^mmon  Pleas 
of  the  city  and  county  of  New  York,  to  be  elected  pur- 
suant to  this  act,  shall  enter  upon  their  official  duties  on 
theflist  Monday  of  July  next,  and  shall  take  the  oath  of 
otDce  on  or  before  that  day. 

1 7.  Tbe  Chief  Judge  and  Associate  Judges  of  the  Oonrt 
of  Appeals  sball  meet  at  the  capltol.  In  Ihe  city  of  Albany, 
on  the  flrsl  Monday  of  Joly  next.  They  shall  then,  or 
before  that  time,  take  the  oath  of  office,  and  shall  there- 
upon enter  upon  their  official  duties. 

f  B.  Erery  person  elected  Chief  Jndge  or  Aasoelate  Judge 
of  tiieCourtof  Appeals,  whether  at  the  Qrst  or  any  Bobse- 
quent  election,  and  every  person  hereafter  elected  Jnftloe 
of  the  Supreme  Conrt,  Judge  of  the  Superior  Court  of  the 
city  and  county  ot  New  York,  or  of  the  Court  of  Common 
Pleas  of  said  city  and  eoanty,  or  of  the  Superior  Court  of 
the  city  of  Buffalo,  or  the  oily  conrt  of  Brooklyn,  or  of  any 
connty  court,  shall,  within  ten  days  after  he  enters  on 
the  duties  of  his  office,  make  and  sign  a  certlScate  In 
which  he  ahali  state  his  age  and  tbe  lime  when  his  official 
term  will  expire,  whether  by  effiuiion  of  afhll  term  or  by 
reason  of  thedlsoblllty  of  age  prescrlticd  In  the  Constitu- 
tion. The  cerliilcate  shall  be  flied  In  the  office  of  the 
Secretary  of  State;  and  the  Secretary  of  State  shall  keep 
In  his  office  a  record  in  which  sball  be  stated  the  name  ot 
every  person  elected  or  appointed  to  any  office  In  this 
section  specified,  and  the  time  of  the  commencement  and 
termination  of  his  official  term. 

IB.  When  the  offielal  term  of  any  Juatloe  or  Judge  of 
the  conrts  mentioned  In  the  last  preceding  section,  except 
county  Jud^,  will  expire  at  the  close  of  any  year,  by  the 
effluxion  of  time  or  the  disability  of  age,  the  successor  of 
such  Jnstlce  or  Judge  shall  be  chosen  at  the  preceding 
general  election.  Vncanclee  otherwise  occurring  In  the 
said  omccs  shall  l>e  fllteil  In  the  manner  prescribed  In  the 
ninth  section  of  said  sixth  article  of  the  Constltntlon 
{10.  This  act  shall  take  effbct  Immediately. 
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The  Altaiy  Law  Joumal. 


Albany,  April  9,  1870. 


REPORTS  OF  THE  COURT  OF  APPEAL. 

Tbe  recent  reports  of  cases  ]n  thU  court,  except  that 
of  Mr.  Hand,  are  an  outrage  upon  the  court,  the  pro- 
fta^n,  and  ttke  world.    For  inatanoe: 

In  OU&«r<  V.  Oilbert  (1  Keyee,  169;  M  Howard's 
Prac  142)  the  opinion  of  Mr.  Juatloe  InaoAOAM  waa 
a  diaseuting  opinion.  The  order  of  the  Qeneral  Term 
granting  a  new  trial  was  in  fact  reversed,  and  the 
Judgnient  on  the  report  of  the  referee  affirmed.  (S8 
Howard's  Prao.  Rep.  603.)  Substantially  a  contrary 
rule  to  that  laid  down  by  Mr.  Justice  iMaiuLHAif  In 
his  dissenting  opinion  bad  been  ealabllshed  by  the 
oourt  in  Seraon  t.  Seaman  (29  New  York  Rep.  696), 
and  aee  Broan  r.  Jott«t  (46  Barbour,  100). 

In  Mayor,  etc,  v.  Erben  (3S  New  York  Rep.  BOS), 
the  opinion  of  Judge  Hunt,  published,  was  a  dis- 
■enUng  opinion.  The  jndgment  below  (10  Bosworth, 
180]  waa  affirmed  as  lo  Erbeu  as  well  aa  to  tlie  other 
demandant.    (36  Howard's  Pnic.  Rep.  647.) 

In  Orounae  v.  Fiteh  (8  Abb.  Prac  Rep.  N,  S.  18S) 
the  opinion  of  Judge  GHOVEBwasadlssenting  opinion. 
The  Judgment  was  reversed  (36  Howard's  Praa  Rep, 
946)  upon  the  ground  that  the  oourt  oould  not  be  cer- 
tain the  admission  of  tbe  evldenoe  referred  lo  in  the 
last  bead-note  bad  not  prejudiced  the  defendant 

In  7it3/Uyr  t.  BradUn  (39  New  York  Rep.  144-6) 
tbe  writer  was  recently  informed  by  one  of  the  most 
eminent  and  carefhl  of  the  Judges  who  took  part  in 
thededslon  that  the  court  did  not  decide  that  opinions 
of  witnesses  as  to  the  value  of  a  contract  like  that  In 
controversy  were  admissible;  that  Judge  Qbotxh 
wrote  an  opinion  to  tbe  oontrary  upon  Ihia  point,  and 
the  question  waa  not  passed  upon,  the  Judgment  being 
reversed  upon  other  grounds. 

It  is  true  the  head-notes  of  the  report  of  the  case  do 
not  show  the  court  decided  that  snob  opinions  were 
admlaalble,  but  the  opinion  of  Judge  WooDsrpF  bo 
holds,  and'  there  Is  no  note  or  memorandum  by  the 
reporter  that  tbe  entire  court  did  not  oononr  in  tbe 
proportion.  This  being  so,  according  to  the  cases  of 
Jamaiv.i^t(ten(6New  York,9),and  Oakl^v.Aapin- 
wdl  (18  New  York  Rep.  BOO),  where  two  or  more 
points  are  dlscuBsed  in  the  opinions  delivered  on  tbe 
decision  of  a  cause,  and  the  determination  of  either 
point  In  the  manner  indicated  In  such  opiniona  would 
authorise  tbe  Judgment  pronounced  by  the  conrt,  the 
Judges  concurring  in  the  Judgment  must  be  regarded 
as  ooncurring  in  such  opinions  upon  all  the  points  bo 
dlsonssed,  unless  some  dissent  Is  expressed  or  tbe  dr- 
cumstancea  neceasarily  lead  to  a  different  oonciusion. 

We  are  Informed  that,  In  oonsequeuoeof  this  report, 
on  a  re-trlal  of  tbe  case  at  the  Chenango  Circuit,  tbe 
Circuit  Judge  felt  compelled  to  rule  that,  Instead  of  tbe 
witnesses  describing  the  Ihrm  and  tbe  oowa,  slating 
whether  the  season  waa  favorable  or  unfovorable,  wet 
or  dry,  and  stating  faeti  upon  which  the  Jury  were 
to  estimate  the  damages,  the  witnesses  were  by  these 
ojdnlona  subsbuitiaUy  made  tbe  Jury,  and  the  latter 
were  left  to  determine  limply  the  queatlon  as  lo  which 


of  the  witnesses  bad  guessed  most  correctly  upon 
ftets  known,  or  supposed  to  be,  by  the  witnesses,  but 
not  proven  to  tbe  Jury. 

In  Flora  v.  Oxrbrau  (88  New  York  Rep.  Ill,  112;, 
Instead  of  a  atalenient  of  ftcts,  the  first  part  of  Judge 
WooDurpp's  opinion  seems  to  be  duplicated. 

Several  caaea  are  twice  reported  in  Eeyea.  To  eu<4i 
an  extent  Is  this  so,  that  even  the  editor  fods  called 
upon  tn  the  last  volume  to  apotoe^  for  thia  careleaa- 

These  are  errora  which  we  have  casually  disoovered 
without  any  systematlo  examination  of  tbe  reports 
and  other  sources  of  Information  to  determine  wtaelber 
or  not  there  are  others.    It  Is  highly  probable  tbereare. 

Tbe  bead'Uotes  to  these  cases  have  already  gone  into 
the  State  Digests,  and  will  soon  appear  in  the  United 
States  Digest,  upon  which  tbe  bat  of  Uie  Union  de> 
pend.  To  say  nothing  of  tbe  disgrace  thus  brought 
upon  the  highest  tribunal  of  our  State,  Oie  conse- 
quences of  such  errora  cau  nether  Ido  foreseen  nor 
appreciated.  Among  them,  however,  may  t>e  men- 
tioned erroneous  advice  by  counsel  to  clients,  involv- 
ing them  In  serious  troubles  and  loaaes,  and  perbf^ 

When  the  courts  of  a  State  or  country  have  given  a 
conatmcUon  of  Its  atatnt«B,  those  of  another  will,  ordi- 
narlly,  consider  the  question  settled  by  such  decision 
[Oomteetieat,  etc.,  v.  Cleveland,  etc,  26  Howard's  Praa 
Rep.  226),  and  the  unwritten  law  of  another  State  ot 
country  (If  not,  as  by  our  Code,  prima  /ae/ie  proven 
by  the  production  of  the  reports  themselves)  may  ba 
proved  by  experts,  who  tesdQr  fMm  the  reports  and 
their  knowledge,  that  they  are  in  current  use  In  the 
State  where  they  are  published,  (Story's  Conflict  of 
Laws,  i  642.)  Suppose  the  section  of  our  statute  rela- 
tive to  naea  and  trusJa,  Involved  in  OilberC  v,  OUbert, 
eupra,  to  be  In  controversy  in  the  courts  of  Illinois, 
of  Elngiand,  or  of  France,  and  the  report  of  that  case 
in  Keyes  produced  and  proven ;  or  that  ttie  courts  of 
Fiance  aheuld  be  called  upon,  in  an  action  upon  a 
transacUon  occurring  here,  to  determine  Uie  polnta 
Involved  In  Mayor  v.  Drben,  as  our  courts  were  the 
Frent^  law  relative  to  tbe  marriage  contract  In  Bar- 
roH  V.  Welsh  (24  New  York  Rep.  167),  although  that 
case  strictly,  perhaps,  depended  upon  the  Code  Napo- 
leon. Would  not  the  party  rightfully  entitled  to  judg- 
ment, by  the  prodnctton  of  our  reports,  be  wrongfully 
defeated  f  How  are  tbe  profossion,  even  of  our  own 
State,  to  know  wbat  has  been  decidetl  t 

Tbe  evil  cannot  be  entirely  remedied,  bnt  It  may  be 
alleviated  by  tbe  publisbera  tbemselvee  reprinting  the 
Jtrat  leaves  of  tbe  cases  erroneously  reported,  drawing 
Unea  across  the  head-notes,  adding  a  foot-note  on  tbe 
flral  page  of  tbe  case,  and  furnishing  tbe  leaves  to 
those  who  have  purchased  the  volnmes,  and  to  the 
State  Librarian,  to  be  sent  to  excbangea  for  Insertion 
Instead  of  the  leaves  first  pubUsbed. 

In  tbe  late  imprints  of  SSth  New  York  Reports,  the 
publisbera  have  added  a  correction  at  the  end  of  the 
case.  This  Is,  practically,  valueless;  Ibr,  during  tbe 
burryof  a  droult  or  argument,  there  Is  no  time  to  read 
tbe  case  through  to  ascertain  tbe  error.  Besides,  the 
profession  should  not  be  compelled  to  spend  tbe  time 
necessary  to  read  a  long  opinion  only  to  find  In  the 
end  that  II  is  delusive  and  worthless, 
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Perhaps  a  better  and  more  effectual  remedy  woald  be 
to  dettroy  the  value  of  the  volumBs  thiw  pabUahed  [4 
of  KeyeeandSethandSOtliNewYork),  to  the  publish- 
ers, by  providing,  by  alatute,  for  an  authoritative  re- 
publicaUon  of  the  caam  by  the  Keporter,  or  some  other 
oompetent  penon,  who  will,  by  examination  of  the 
records  in  Uie  derk'B  offlos,  and  otherwise,  >■  fkr  as 
he  la  able,  at  Qiia  late  d^,  see  to  It,  that  the  opinions 
pnblUbed  are  In  accordance  with  the  Judgmenla  ren- 
dered. Reports  thna  pabllsbed  wonld  soon  enpeiBede 
the  trash  thrust  upon  the  profeesloii  by  greedy  pub- 
lishers, and  few  would  be  found  to  condole  with  them 
on  account  of  a  retribution  which  would  be  likely  to 
deter  them  and  others  from  hereafter  commlittng  like 
offenses. 


LAW  AND  LAWYERS  IN  LITERATUEE.* 
XIIL 

"BT0IflT*BBA.  MAVIS, 

The  Modem  Ship  ofFoola,"  Is  the  titleof  a  little  book 
published  at  London,  in  1807,  modeled  upon  the  cele- 
brated work  of  Sebastian  Brandt,  with  the  same  title. 
It  has  a  curious  colored  frontispiece,  representing 
"  Fools  passing  the  Portico  of  Folly."  Section  six  is 
addreved  to  "Foolish  Counselors,  Judges  and  Men 

■•  And  can  no  qntbble  law  luelr  exeaae ; 
Most  I  condemn  thee,  spite  of  all  thy  roseT 
A  wond'rons  (ale  my  cbroDlcle  now  lella; 

For  lo  the  place  of  Jadge'a  robe  sedate, 

The  lawyer's  garb,  the  wig  on  counsel'!  pat*. 

1  view  a  Eany'a  Iwlle.  ears  and  beUs. 
Bay.  wbat'B  thy  ]adgment  r  pr'y  thee,  sUly  asa, 
BrltUethyBelf  asBoy  Von  lee  hIom  ; 

Dar'slthoii  lake  life  whlrh  HeaT'u  alone  can  glvel 
Wbatare  thy  quirks,  ileoeltful  man  of  lawT 
What  are  thy  pleadlnRs,  coansel,  when  a  flaw 

CoDdemnstbegulltlesa,  bids  Chesullty  llvet 
a  pleasing  masquerade ; 

it  foul  or  fair. 
Browbeat  the  evidence,  turn  black  to  white, 
Hoodrflok  the  Jury  by  sophiatlc  flight, 
Hear  innocence  oonuem  nod;  what  need'Bt  thoti  care  T 


01utt«d  with  gold  by  fell  eitoillon  got. 
Thy  daring  principle  UkI/ alone: 
The  erles^f  injur'd,  and  the  prisoner's  groi 


Crowds  Qock  to  man  my  atuYtlfera  NavU. 

Section  3&  Is  "of  fools  who  go  lo  law  for  trlfies," 

with  the  motto:  "Oum  lieet  f-ugere,  n«  quare  litem": 

"  The  tool  wl 
And  lo  obi 
YBthaTioa  ... 
Appllea,  to  heal  I 
The  remedy  ne'e 
Upon  his  head,  si 
For,  If  with  law: 

Twill  strip  the  p_ 

And  from  the  ricb  alike  will  steal 
.  . ._.,  jiig  piip,..  ,.... 

LB  hedge  B 


Then  bleated  out  a  thonsand  thanks. 
And  bounded  blithe  to  innny  banks; 
Bat  found,  though  shelter'd  from  the  Wind, 
part  of  hl>  fleece  was  left  behind. 
Thus,  bramble-like,  we  flnd  that  law. 
When  once  a  tool  gets  In  Its  Jaw. 
Though  from  the  theft  It  savM  his  ooat. 
"Twill  Bleol  the  pound  and  leave  the  groat." 

As  no  work  on  law  can  be  oonsidorsd  complete 
without  a 

rBBOBDKNT  FOB  A  BltL  OF  COSTS, 

I  offer  the  fbUowing,  rendered  by  a  tailor  to  his  law- 
yer for  a  suit  of  olotbea,  and  designed  as  a  set-off 
against  the  lawyer's  bill : 

£a.  d. 

Attending  yon  inoonferenceooncernlngyonrpro- 
poaed  ault,  conferring  thereon  when  yon  eoald 

not  llnally  determine 0   8    8 

Attending  yon  again  thereon,  wben  found  yon 

prepared,  and  taking  meaanrea  accordingly. 0   6   B 

Entering ,. 0   14 

Instructions  and  warrant  to  woolen  draper . 0  G  0 

Oopy  thereof  to  keep 0    3   0 

lostmcUons  U>  foreman ,. ,. — 0  A  S 

DIflloulty  arising  as  to  pn)caedlngs,atteadlnBblni 

Paid  fees  to  woolen  draper  ..,_„..„.... _.„., j  18   • 

Attending  him  thereon •   t   8 

Penialng  his  receipt — __ ..~,„„^,-.—.„^...   OS* 

Filing.."?. °..^!!!!!;;™rjnz.~":~™™"»  i  • 

Attending  bntton-maker,  InstrnetlDK  bim _  OSS 

PaldhUcbarEea SIS  0 

Having  received  lammons  to  proceed,  pernalng 

and  considering  same ^ „ 0   •  S 

Drawing  consent  and  copy  to  keep .»..,..  0   4  4 

Poelnge „ •   1  • 

Oopy  order  thereon  and  enlerll^. „„ „ 0    10 

Appointing  couHUllatlOD  as  lo  farther  proceed- 
ings, and  atlendlngsame 0  IS  4 

Foreman  having  died  a  demurrer,  preparing  argu- 

ment  against  same. 0    0  8 

Attending  long  argament  on  demarrer,  wlien 

same  overruled _ _.. . 0  10  0 

Perusing  foreman's  plea ......._..  0   t  8 

Excepting  to  same _... _._.»,„.»„  0  6  S 

Entering  exceptions „,,...__ __  •   >  4 

Perusing  notice  of  motion  to  remove  salt,  and  pre- 
paring valid  objections  to  lay  before  yon 0  lo  0 

Same  being  overruled,  consent  thereto  on  an  nn- 

dertaking- _ OSS 

Expenses  on  removal  of  suit,  paid  by  yon  at  the 

Wri tin g you 'iii'y  eitreme  di'Mati Bftictlon ' a't'fln dl 
Ing  the  salt  removed  Into  the  King's  Bench,  and 
tlial  I  should  move  the  court,  when  yon  prom- 
ised lo  obtain  a  Rnle  as  soon  as  term  oom- 
nianoed,and  attend  me  thereon o  10  0 

Conferring  with  you,  in  presence  of  your  attend- 
ant, at  my  hoDiie,  on  the  flrst  day  of  term,  when 
you  succeeded  In  satlsiying  me  that  you  were  a 
Omt.  one,  etc.,  and  an  hononible  man,  and  ez- 

eressed  great  disaatlHfiictlon  at  the  proceedings 
ad  with  the  suit  while  out  of  my  hands;  receiv- 
ing yonr  Instructions  to  demand  of  yoMt-unde 
that  same  sbonld  return  to  me,  on  my  paying  a 
Km  he  claimed  thereon,  and  received  ftora  yon 

his  debenture  for  that  purpose 0  13  4 

Perusing  same,  and  Bliending  him  In  St.  George's 

flelds  llierBwith  and  thereon „-..    0  10    0 

Paid  him.  principal  and  Interest „ 3  10  4 

In  consideration  of  circumstances,  no  charge  for 

receiving  salt  back- „„ 0  0   0 

PeroBlng  letter  unexpectedly  received  from  yon, 
dated  from  yoar  own  house,  respecting  snort 

notice  of  trial _ - _ 0   B  8 

Attending  yon  thereon 0  I   S 

Attending  at  Westminster  several  morning  to 

try  the  suit,  when  at  last  got  same  on a   S  o 

Paid  fBcs. „ „    0  19  « 

Feetoporter OS* 

It  being  determined  that  the  suit  shonld  be  put 
Into  a  special  case,  drawing  special  I QStntOtlona 

to  boX'maker  for  same, ~ 0  IS  4 

Attending  him  therewith  and  ibereon 0  8  8 

Paid  hlrobis  fee  tor  special  case „ 3  18 

Phld  his  clerk's  fee. „ „„...„_   0   9  8 

Considering  case  as  settled 0   B   8 

Attending  loreman  fOr  his  consent  to  same,  whan 

he  promised  to  determine  shortly.....^....-.. 0    8   8 

Attending  him  again  thereoa  to  obvlBI*  tils  ohloc- 
tlons,  and  obtained  his  conaent  with  dtlBcDity,    0   8    B 

Drawing  bill  of  eoets. - 0  IB    0 

Falrcopy  for  Mr. to  peruse  and  settle^ 0   18 

Attending  hlratherewltli „ ., OSS 

Fee  lo  him  settling. 0   8   0 

Attending  blm  tor  same. ^ 0   B   8 

Perusing  and  cooslderlug  the  same  as  settled „    0  8  8 

AttendlngHr.  —  again,  snggestlngamendmenta.   0   8  8 
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.b  unendmentB,  to  kMp-.. 


PbIt  copy  tor  Hrvles. 
Tblrtr-elght  vuioiu 


AtMQdlng 

Euterlog  (une 

Atlendlng  yon  coneeratDK 
Aec«pl«d  ■eiTloa  ot  order  b 

BetalnliiK  lee  al  box  odtee.. 
Service  oT  order  on  box  ke< 
8alf»Dd 


it  the  tbeam, 


, jldren,  two  or  her  con- 

■iDi,  her  brother  and  hli  boo.  two  of  my  brotberi, 
my  ilster-ln-law.  Ibree  nephews,  lOar  nieces, 

each  nttendtnR  for  tour  " ■*  -  '--"  •"  — 

the"Ita<H]  toBulu"«Qil  .__  _ 
elyhty-flve  hours  and  a  ball,  at  Kb 
Tery  raoderata.... 


janiia  half  ic  — 
"  Baggara'  Opera," 
itSH-ld.  per  hour— 


Vocation  fee.... 


RetreinlnB  tee.... 


Iiettera  and  meaaensors.... 


To  nnmerooB.  varlonfl,  and  a  great  variety  of 
ttlvera  and  very  many  letters,  measles,  and 
atMndancea  b>,  from,  on,  and  upon,  yoa  and 
ynar  agents  and  otbers,  pendlns  a  negotiation 
for  salilement,  br  too  numeruas  to  De  men- 
tioned; and  an  InflDlle  deal  of  trouble,  too 
troQbtasoraa  to  trouble  yon  nltb,  or  to  be  ex- 
pressed, without  more  and  further  trouble,  but 


tr  be  tiuorined  o^  what  yon  pleaae,... 


The  mthlesB  reformerB  of  these  evil  days  have  done 
Bwaj  with  any  neceaaity  for  the  forgoing  aa  a  prece- 
dent, bnt  It  may  aerva  to  remind  the  proresaion  of 
that  paradise  of  compensation  ftt>m  which  they  have 
been  Reefed. 

In  nigged  and  forcible  verse,  thus  scolds  at  lawyers  in 


ikes  botches  pox, 


Whom  time  (which  . .         .... 

And  plodding  on  mnatmalceacalf  mi  u>.i. 

Hath  made  a  lawyer;  which  (alas  I)  of  late 

Bat  scarce  a  poet.  Jollier  of  this  state 

Than  are  new  beneficial  mlnlstem.  be  throws 

Uke  nets  or  lime-twigs,  wbereaoe'er  be  goes. 

His  title  of  barrister  on  every  wench. 

And  woos  In  language  of  the  pleas  and  bencb, 

'A  motion.  Lady.'   'Speak,  Cnsoaa,'    'Ihavebeen 

In  love  e'er  since  trieabnui  of  tlia  queen. 

Contlnnod  elalraK  I've  made,  injunctions  got. 

To  stay  my  rival's  sull,  that  he  should  not 

Froceed:  spare  me.  In  Hilary  lerm  I  went: 

Yon  said  tfl  returned  next  'size  In  Lent, 

I  shonid  be  In  remitter  of  yonr  grace ; 

In  the  Interim  my  letters  shonid  lake  place 

Of  aadavllB.'    words,  words,  which  wootd  tear 

The  tender  labyrinth  of  a  maid's  soft  est 

" — than  ten  Slavouiana'  scoldings,  more 

...  — rnloed  abtwya  re — 


Ith  poetry,  and  posseat  with  muse 

n  mad  —  I  hoped;  but  men  which  choose 


Wome  I ...  . . 

Now.  like  an  owl-like  watchman.  Ii 

Hit  bund  itlU  at  a  bill;  now  be  must  talk 
Idly,  like  prisoners,  which  whole  months  wilt  swi 
That  only  suretyship  hath  brought  I  hem  there, 
And  to  every  suitor  lie  In  everything. 
Like  a  klng^  [avorite,  or  like  a  ktng: 
Like  a  wedge  Ih  a  block,  wri  ng  to  the  bar. 
Bearing  like  asses,  and  more  shameless  for 
""- .->—■- ■'-  —  ibotfrBTe  Judge,  (or 


And  spying  heirs,  melting  with  luinry. 
Satan  will  not  Joy  at  their  sins,  as  he 
For  (as  a  thrifty  wench  scrapes  kllt 
AnU  barrelling  the  droppings,  and 


Reliciy  kept,  perchance  bnys  wedding  ch'eer). 
Piece-meal  be  gets  lands,  and  spends  as  much  time 
Wringing  each  acre,  as  maids  pulling  prime. 
In  parchment,  then,  large  as  the  flelds,  he  draws 
Assurances:  big  as  glossed  civil  laws. 
80  hnge,  that  men  (In  our  time's  Ibrwardness) 
Are  father*  of  tbe  charoh  /or  writing  low. 
These_hB  writes  not^  nor  for  thes- "' 

Iherwas' 

Each  day  his  beads ;  but  Saving  left  those  laws, 

AddstoChrlst'aprayer  the  power  and  glory  cir  — 

But  when  be  sells  or  chaages  land,  he  impairs 

Ula  writings,  and  (unwatclied)  leaves  oat  Mt  Ai 

And  slyly  as  any  commenler  goes  by 

Hard  words  or  sense;  or  in  divinity 

As  oonlrovertors  In  vouched  texts  leave  ont 

Bhrowd  words  which  might  against  tbem  ele*r  the 

.      THACEBBAT, 

In  "Cox'b  Diary,"  one  of  his  oollection  of  minor 
sketohea,  gives  this  plctare  of  an  irrepressible  Irish 
bairixter:  "We  received  a  strange  document  from 
HIggs,  in  London,  which  b^iiD:  'Middlesex,  to  wit: 
Samuel  Coi,  late  of  Portland  Place,  in  the  city  of 
Westminster,  In  said  county,  was  atlached  to  answer 
Samuel  Scapgoot  of  a  plea,  wherefore,  with  force  and 
arms,  he  entered  Into  one  messuage,  with  the  appur- 
tenances, which  John  Tuggeridge,  Esq.,  demised  to 
the  uld  Samuel  Scapgoat,  for  a  term  which  Is  not  yet 
expired,  and  ttjected  him.'  And  It  went  on  to  say  that 
we,  '  with  force  of  arms,  yiz. :  with  sworda,  knivea, 
and  staves,  ejected  him,'  Was  there  qver  such  a 
monstrous  falsehood  T  " 

"  Hl^s,  Bigga,  and  Blatterwick  had  evidently  been 
bribed,  for— would  you  believe  itf  —  they  told  us  to 
give  up  posseaslon  at  once,  as  a  will  was  found  and 
we  could  riot  defend  the  aoMon." 

"  Well,  the  cause  was  tried.  Why  need  I  say  any 
thing  concerning  itf  What  shall  I  my  of  the  Lord 
Chief  Jnstioe,  but  that  he  ought  to  be  ashamed  nf  the 

wig  he  rits  In  T    What  of  Mr. and  Mr.' ,  who 

exerted  their  eloquence  agiUnst  Justice  and'  the  poorT 
On  our  side,  too,  was  no  less  a  man  than  Mr.  Sergeant 
BlnkB,  who,  ashamed  I  am  tbr  the  honor  of  theBrltiah 
bar  to  say  it,  seemed  to  have  been  bibbed,  too,  for  he 
actually  threw  up  bis  easel  Had  be  behaved  like 
Mr.  Mulligan,  hU  Junior— and  to  whom,  in  thia 
humble  way,  loffer  my  thanks  — all  might  have  been 
well.  I  never  knew  such  an  effect  produced,  as  when 
Mr.  Mulligan,  appearing  for  the  first  time  In  that 
court,  said :  *  Standing  here,  upon  the  pideatal  of  secred 
Thamis;  seeing  around  me  the  amyminta  of  a  profls- 
slon  I  risplct;  having  before  me  avinerahle  Joodge 
and  an  enlightened  jury- the  oounthry's  glory, 
the  naUon's  cheap  deflnder,  the  poor  man's  prioelew 
palladium ;  how  must  I  tfarlmbie,  my  lard,  how  must 
the  blush  b«!)ew  my  cheek  — '  (Somebody  cried  out, 
'Oelieelcs/'  In  the  oonrt  there  was  a  dreadThl  roar 
of  laughing,  and  when  order  was  eetablfshed,  Mr. 
Mulligan  oonttnued):  'My  lard,  I  heed  them  not;  I 
come  from  a  connthry  accustomed  to  opprisslon ;  and 
as  that  oounthry— yes,  my  lard,  thai  Ireland  — (do 
not  laugh,  I  am  proud  of  it)  —  is  ever,  in  spite  of  her 
tymnts,  green,  and  lovely,  and  beautiful,  my  cUent'a 
cause,  likewias,  will  rise  superior  to  the  malignant 
imbecility— I  repeat,  the  HALiawAirr  iicbbcilitt  — 
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of  those  who  would  thrample  it  dowa ;  ftnd  hi  whoae 
teeth,  In  mrolient'i  name,  in  myconnthTya— ^e, 
eaAmyoum — I,with  folded  arm  ma,  hurl  aMnmttil 
and  eternal  deSanoel' 

"■For  heaven's  sake,  Hr.  MllUgan'—  ('MobU- 
QAN,  me  lard,'  cried  my  defender.)  '  Well,  Mulligan, 
then,  be  calm  and  keep  to  your  brief.' 

"Mr.  Mulligan  did;  and  fbr  three  hours  and  a 
quarter,  in  a  speech  crammed  with  Latin  quotations, 
and  unsurpassed  for  eloquence,  he  explained  the  sitn- 
atlon  of  me  and  my  bmlly;  the  romanUa  manner  In 
which  Tuggeridge,  Ihe  elder,  gained  Ms  fortune,  and 
by  which  It  afterward  cnrae  to  my  wife ;  the  stal 
Ireland ;  the  original  and  virtnouB  j^verty  of  the 
Coxea — fkvm  which  he  glanced  paasionstelyfbr  a  few 
minutsB  (until  the  Judge  stopped  him}  to  the  poverty 
of  his  own  countiy;  my  excellence  as  a  hnsband, 
fkther,  landlord ;  my  wife's,  aa  a  wife,  mother,  land- 
lady. 

"All  was  in  vi^;  tbe  trial  went  against  ns." 


The  (bUowfng   lines  are  inacritved  on  an  andeut 
print  of  Westminster  Hall : 

"When  foolalWl  ont,  (Orey'ryflaw, 


By  tedioni  proeeaa  from  above, 

Prora  oBlce  they  lo  oOloo  move  ; 

Tbro'  pleas,  demarrera,  the  devil,  and  all. 

At  lengtb  they  bring  It  to  the  hatt; 

The  dreadral  nail  by  Rnfm  rale'd. 

For  lofty  Oolhlo  arobea  prals'd. 

The  Drat  of  Term,  the  &lal  <■»)■, 

Doth  various  Imagee  convey; 

First,  (roin  the  oourle  wltb  clam'rooa  bawl. 

The  orlers  their  attorneys  call : 

One  of  the  gown,  discreet  and  wise, 

Rv  DToD/r  mcADs  hlfi  wltnnss  trltis; 

}t  ristat  or  law*. 

lenraaowi: 


From  Wroathook'a  gang  ni ,_ 

H*  BBiares  bis  trembling  client's  i^ 

This  gnaws  hli  hand kercb lef.  w lit. 

OlvcB  Ibe  kind  ogllna  nymph  his  hatj 
Here  ooe  In  love  with  cbolrlalers 
Hinds  BlDKlng  more  then  law  aOUrs. 
A  sergeant  limping  on  behind, 
Shows  Justice  lame  as  well  as  blind. 
To  ^u  new  clients  some  dispute. 
Others  protract  an  ancient  suit. 
Jargon  and  noise  alone  prevail, 
While  sense  and  reason's  sure  lolttll. 
At  Babel  thos  law  terms  began. 
And  now  at  Westm er  go  on." 

The  oconpatioDS  of  Flrat  Term  Day  are  farther  de- 
■oribed  in  the  following,  by  John  Baynea,  a  lawyer, 
who  lived  in  the  Utter  half  of  the  last  oentuty ;  the 
names  all  represent  real  penons : 


Saidwtn:   Hewett,  call  Taylor's  ball  — tor  I 
Shall  now  proceed  to  lDBtl&. 

ManUt .-       Where's  Taylor's  ball  t 

M  Sou :  1  can't  get  In. 

Heviett:      Make  way. 

Zfont  ManVMii :  For  heaven's  sake,  begin. 

Bta^:       Bat  Where's  the  other  T 

UAtU.'  Herelsland. 

JKbiiKV.-     Imnstezoepttobotb.    Command 

Bllenca  — andiryonrlordshlpcravelt, 
AuBlen  shall  read  oar  aRldavU. 

AtMMk :  Will  Prlddle,  lata  ot  Fleet  street,  gen  I, 
Makes  oath  and  salth,  that  late  he  went 
To  Duke's  place,  as  he  was  directed. 


'SSSS: 


By  noti( , 

ToflndtKithball  —  bnt  none ooold  tell 
Where  the  Drat  ball  lived  — 

Very  well. 
Aad  this  deponent  farther  says 
That  uking  who  the  second  was, 
BetOand  he'd  iMnkraptbeen,  and  yet 
Bad  ne'er  obc&lned  certificate. 
When  to  bis  house  deponent  went. 


He  fall  four  stories  high  was  sent. 
And  fband  a  lodging  almost  bar*' 
No  ftimllare  but  balf  a  cbair. 


most  bare ; 
lie.  bedst«d,~broken  nddle. 


Andabi 

(Signed)  TFUnoK  Pr<ddl«. 

Sworn  at  my  chambers. 


USott.- 
Jfia^iV.' 
2d  Soli.' 


Well,  rrleud. 
What  do  yoD 

Is  aU  a  lie. 


in  be  Adler. 

'oo've  heard  this  aflldavlt, 

B(r,  by  yoor  leave.  It 


And  pray,  sir,  * 
BankroptT 

A  tt>ODsandp< , ... 

In  what  constsUngT 

Slock  In  trade. 
And  pray,  friend,  tell  me,  doyoa  know 
Wlial  amn  you're  baU  rorT 

Tmly,  no, 
My  loids,youhear—no  oaths  have oheck'd  bin 
f  nope  your  lordships  will  — 

Refect  blm. 
Well,  blend,  now  tell  me  where  yon  dwellT 
Sir.  1  have  lived  tn  Clerkenwell 
These  ten  years. 

Half  a  guinea  dead.    (j4iide.) 


TaketUlto-D 


Call  the  paper." 
BICHB 

compares  the  learned  and  liberal  proI^eaionB  together 
Id  "Riche— his  Farewell  to  MlUtarle  ProreaBion," 
and  esUmatee  the  Law  thus:  "To  become  a  student 
In  the  Uwe,  there  are  snche  a  number  of  theim  already 
that  he  tblnkea  It  is  not  poailble  that  one  of  tbelm 
should  honestly  thrive  by  another;  and  some  will 
sale  that  oue  lawyer  and  one  goahanke  were  enough 
In  oue  shite.  But  of  my  conscience,  there  are  more 
lawyers  in  some  one  shire  In  Englande,  with  attor- 
nels,  soildtours,  or,  as  they  are  termed,  brokers  of 
causee,  or  pettie  f<%get8,  than  there  are  goahankee  in 
all  NorwiUe." 


JUDICIAL  LEGISLATION. 
IT. 
In  our  last  artide  we  promised  to  oondndewhat 
we  Intended  to  say  on  this  topic  by  oonaldering  the 
advantages  of  Judicial  It^lalation.  This  wili  lead  us 
to  compare  lie  products  with  those  of  legiaiatures  and 
parliaments.  The  great.  If  not  the  prime,  quality  of 
stAtute  law  is  lis  certainty,  Its  inflexibility,  lis  pre- 
cision. This  qnali^  la  of  first  Importance  in  criminal 
law,  for  in  that,  certainty  Is  the  grand  desideratum ; 
that  the  people  may  know  exactly  wbat  is  a  crime, 
aud  what  its  pnnisbmenl ;  and  it  has  ever  been  a 
fltvortte  maxim  of  the  common  law,  that  criminal 
laws  ehonid  be  construed  strictly,  and  that  all  donbt 
Bbonld  be  in  Ikvor  of  the  accused. 

This  caution,  so  necessary  to  the  preservation  of  pub- 
lic liberty,  can  never  bear  hard  on  indlTldnaia,  for  the 
law  cannot  be  made  to  Infllot  a  punishment  beyond 
what  the  letter  of  the  law  wonld  warrant.  But  what 
would  be  the  result  of  applying  this  doctrine  of  strict 
oonstruoUon  to  the  law  of  property  T  Would  it  not 
be  a  mere  contrivance  whereby  the  honest  and  unsus- 
peoting  would  become  the  prey  of  the  evil  and  de- 
signing T 

Indeed,  it  1b  allied  by  a  distinguished  legist  as  a 
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reBson  why  ttaad  has  not  been  accoratelj  daflned  In 
the  law,  that  the  dishonest  yraald  then  emAiy  And 
means  of  evading  It.  Chancellor  Kent  says,  in  his 
Commenbuies,  "  that  It  Is  the  constant  labor  ot  the 
coarts  to  prSTSnt,  by  tlialr  oonstruction  of  the  law, 
the  crafty  and  deaigning /torn  eircnmvantlngit;  for, 
as  ttmt  as  devlcee  are  gotten  np  to  take  advantage  of 
existing  laws,  the  conrts,  by  construing  them  so  as 
to  effect  their  beneScent  olject,  contrive  to  check- 
mate them." 

We  shall  not  be  permitted  In  this  brief  easay  to  ex- 
tend to  any  length  a  comparison  between  statute  and 
Judical  law,  though  we  may  be  permitted  to  give  an 
lllnstration  of  how  defective  and  nnsatlslactory  statu- 
tory law  Is,  when  applied  to  property  and  the  private 
righla  and  business  of  mankind. 

It  Is  said  that  Sir  Mathew  Hale  drew  the  statute 
IhratUarly  known  as  the  atatnte  of  frauds.  He  was 
undoubtedlya  man  of  rare  genius  and  great  learning. 
Ha  knew,  as  well  as  any  man  that  lived  In  his  time, 
or  perhaps  before  or  since,  what  he  meant  to  say  and 
how  to  aay  it.  He  had  also  abnndant  materials, 
since  much  of  tha  statute  is  said  to  be  but  an  affirm- 
ance of  the  rules  and  prlndples  of  the  oommon  law, 
yet  more  than  two  centuries  have  been  spent,  and 
nntold  sums  of  money,  in  attempting  to  find  out 
exactly  what  that  statnte  means.  Even  at  this  late 
day  its  meaning  may  be  said  to  be  quite  uncertain, 
and  a  distinguished  legist,  who  has  been  but  ro- 
oently  selected  by  the  governor  of  this  state  for  the 
very  Important  position  of  one  of  the  revisers  of  our 
statutes,  Is,  It  la  said.  Just  atxiut  to  Issue  a  work  in  two 
volumes,  to  supply  a  "  want,  long  felt  by  the  pro- 
fession, of  an  accurate  treatise  on  the  statute  of  Aaude." 
We  need  not  add  that  this  statute,  carefiilly  as  it  was 
filmed,  proved  a  ready  instrument  to  promote  fraud 
and  injustice  until  Judidal  legislation  loaned  It  Its  aid. 
And  this  la  not  an  isolated  case.  Tbe  statute  for  the 
protection  of  married  women,  passed  in  this  state  over 
twenty  yean  ago,  with  several  amendments  since, 
has  M  Involved  the  law  under  that  title  that  tbe  pro- 
fession feel  that  all  subjects  connected  with  that  law 
ate  In  great  donbt 

A  moment's  refleotlou  will  show  us  that  Uils  Is 
necessarily  bo,  for  there  is  so  small  a  portion  of  the 
relations  under  that  title  that  can  possibly  fUI  within 
the  letter  of  the  statute,  that  it  leaves  the  great  body 
of  the  law  to  l>a  evolved  by  the  courts,  whose  duty  it 
la  to  barmonlie,  and  reduce  to  a  system,  the  law 
under  tltat  title.  In  aocordanoe  with  the  supposed  in- 
tention of  the  legislature. 

Those  statutes — and,  we  might  add,  moat  others 
In  which  tlia  legislature  attempt  to  provide  rules  In 
respect  to  proper^,  or  to  provide  for  future  emer- 
gendes— illustamte  the  advantage,  nay,  the  naoesBity, 
of  Judi<dal  l^islatlon.  For,  aa  Sir  Matthew  Hale 
Bi^,  In  bis  prefiwe  to  Rolle'a  Abridgment, "  where  the 
eni^ect  of  a  law  Is  sli^e,  the  prudence  of  one  age 
may  go  fiur  at  one  essay  to  provide  a  fit  law ;  and  yet. 
In  Uie  wisest  provialonsof  tbat  kind,  experience  shows 
us  that  new  and  nnthought  of  emergencies  often 
happen,  tbat  necessarily  require  new  aupplements, 
abatements  or  explanations." 

We  do  not  by  Uiis  mean  to  Intimate  that  the  l^sla- 
ture  shoold  never  Interfere  with  the  laws  of  property 


should  never  even  make  those  radical  oluuiges  in 
the  law  which  the  sentiments  of  tbe  people  require,  but 
we  do  mean  to  say  that  experience  has  ahown  that  suoh 
Blatates  are  necessarily  Imperfect,  and  require  for  their 
perfection  the  aid  of  a  trained  body  of  men  who  are 
tboroogbly  vened  in  the  law ;  and  IVirther,  that  the 
moat  perfect  legislation  tliat  we  have  under  any 
tjtles  in  the  law.  Is  under  thoee  that  are  almost 
wholly  the  creation  of  the  courts. 

And  while  that  which  la  litcetlously  termed  In  satire 
and  song  "  the  glorious  uncertainty  "  of  the  law  may 
be  one  of  the  characteristics  of  Judicial  legiaiation,  still 
we  think  it  is,  on  the  whole,  preferable  totheoertainty 
of  an  arbitrary  code  like  tbat  of  tbe  Medes  and  Per- 
uana, which  changes  not,  and  consequently  cannot  be 
"  extended,  restrloted  or  modided  to  satisfy  new  wants, 
to  meet  tbe  exigencies  of  new  branches  of  business,  or 
to  become  adapted  to  the  requirements  of  an  ever  re- 
fining, enlarging  and  progreaaive  civilization."  Audaa 
wa  have  seen  arbitrary  and  inflexible  rules,  when  ap- 
plied to  property,tend  to  promote  fraud  and  ii\}usUce; 
therefore  we  say  that  some  decree  of  uncertainty  u 
better  for  all,  than  that  the  honest  and  nnsuspecElng 
should  invariably  become  tbe  prey  of  tlie  i»«ny  and 
designing. 

And  beyond  this  we  lay  It  down  as  a  well-settled 
Gict,  tbat  Judicial  legislation  ia  Indispensable  to  a  living 
nation — to  a  progressive  civilisation. 

History  la  said  to  be  philosophy  teadttlng  by  exam- 
ple, and  no  Aict  la  better  taught  or  more  fully  illus- 
trated In  history  than  that  codes  and  arbitrary  statutes 
alone  will  not  answer  tbe  purposes  of  a  living  civili- 
zation. Rome,  comparatively  soon  after  she  entered 
upon  her  mighty  career,  adopted  a  code  called  tbe 
twelve  tables,  but  experience  soon  taught  that  people 
that  a  collection  of  arbitrary  rules  was  not  adapted  K» 
the  wants  of  a  living  nation.  To  supply  ttita  deficl- 
eocy,  judicial  or  pnetorian  legislation  was  introduoed, 
and  we  are  informed  that.  In  the  time  of  Cloero,  judi- 
cial legislation  had  wholly  taken  the  place  of  the  code 
or  twelve  tables. 

Tbia  development  ofjudlcial  law  culminated  during 
the  period  of  tbe  republic,  and  declined  with  the  de- 
struction of  freedom,  when  tbe  true  Roman  life  had 
departed.  Henceforth  there  waa  no  need  for  constant 
reproduction. 

Than  came  the  proper  time  for  a  code.  Tbe  dead 
nation  needed  no  more  law.  Hence  Justinian  prop- 
erly ordered  that  the  printdplea,  maxims  and  rules 
which  lay  scattered  along  her  pathway  aboold  be  col- 
lected into  a  ooda ;  her  laws  were  then  sufficient  for  her 

In  tills  we  peroeive  bow  soon  a  living  nation  out- 
grows tiis  wisest  and  moat  carefuUy  prepared  oodes, 
and  this  logically  follows  from  the  fkct  that  oodes  and 
statutes  only  embrace  what  la  then  known  upon  the 
suttlect. 

But  judicial  l^islaUon,  by  Its  slow,  steady,  adap- 
tive growth,  provides  for  and  conforms  Itself  to  emer- 
genoiea  and  drcoinstancee  as  Uiey  arise.  Our  own 
national  conaCituUon  must  submit  to  the  same  pro- 
cess. Already  great  changes  have  been  made,  and 
doubtless  iu  the  oonrae  of  a  few  centuries  ita  text  will 
become  as  obscure  as  the  twelve  tables  In  the  days  of 
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That  this  BTBtem  1b  not  without  its  embarrawmente 
and  dlaadTKntogea,  is  not  ol^med ;  for  oonrtB  are  ope- 
rated by  hnmau  ageala,  who  are  not  exempt  from 
the  infinnltlei  of  onr  oommon  homanltf,  and  must 
Bometlmea  modwy  and  rererse  thdr  own  dedsiona. 
1b6  late  action  of  the  anpreme  oonrtof  the  United 
SluteB  apon  the  anbject  of  the  legal-tender  act  may  be 
cited  as  an  instance  of  the  diaadTantagea  attending 
the  system. 

It  cannot  be  denied  bnt  that  the  dedaton  in  that 
case — toon  about  to  be  reverBed,  It  is  said,  b;  the 
admission  of  new  raemben,  who  have  adjudged  the 
ease  before  argument — tuma  m^nlj  on  tlie  view 
taken  by  the  court  of  the  current  htntory  of  the  ootin- 
try  at  tbe  time  of  the  passage  of  the  act,  as  the  follow- 
ing ay  nopaia  of  the  opinions  In  that  ease  will  show: 

The  opinion  of  the  conrt,  aa  prononnoed  by  Chief 
JnsUoe  Chase,  lays  down  snbehuitially  this  propoai- 
Uon,  Uiat  Is :  The  law  is  not  expressly  anthorited  by 
the  conatitDtlon.and  was  not  indispensably  necessary 

to  preserve  the  llfo  of  the  nation,  and  does niiiillj 

impair  the  obligation  of  oontraota  then  exlatlngi  there- 
fore. It  cannot  be  within  the  spirit  of  the  oonatltatlon, 
and  mnst  be  void. 

Justloe  Miller,  who  delivered  the  diaaenUng  (q>inlon 
of  the  minority,  laya  down  this  as  his  proposition : 
That  the  law  la  not  prohibited  by  any  express  pro- 
vision of  the  oonstltntlon  ;  that  It  waa  indispensably 
neoessary  to  preserve  the  lUb  of  the  nation ;  that  it 
does  not  Impair  tlie  obligation  of  existing  oontracta 
more  Uion  other  acts,  which  have  been  acy  ndged  oonsU- 
tntlonal;  therefore,  the  act  la  within  the  spirit  of  the 
oonatitutlon,  and  Is  constitutional :  showing  that,  prac- 
tically, the  great  point  at  Issne  between  them  was  aa 
to  the  Btriot  neoesBlty  for  the  legal  tender  clause  at  the 
time  of  its  passage. 

StUlthls  nlUmale  power— this  power  of  declaring 
what  shall  and  what  shill  not  be  law  In  oases  of  doubt— 
aa  that  alone  mnst  be  lodged  somewhere ;  and  though 
It  takes  the  form  of  legislation  In  tbe  case  referred  to, 
the  only  question  1b,  should  it  be  lodged  In  congreas 
orln  theoourtT  Iflnoongreea,  thenweshonldhaveno 
farther  need  for  a  written  constitution,  for  all  aots  of 
congreas  would  have  tbe  force  of  constitutional  pro- 
-rislons,  and,  swayed  aa  that  body  always  has  been  and 
always  will  be,  by  party  passion  and  prejudice,  the 
llbertiea  of  the  people  would  be  Jeopardized  In  the 
straggle  for  power  between  rival  parties  and  fcctlons ; 
and.  If  we  may  credit  the  teachings  of  experience  and 
history  woold  olthnately  be  lost,  and  the  soenea 
enacted  in  the  days  of  Harins  and  Sylla  would  be 
re-enaotedlnthlswestem  world  of  ours;  for,  we  take 
it,  men  are  as  ambitions  now  aa  then,  and  wonld  not 
betdlate  to  nse  the  same  means  If  they  had  the  same 
oi^mrtunl^. 

Haying  now,  aa  we  think,  ehown  that  Jndldal  l^la- 
tatlon  Is  no  myth,  bnt  a  living  power ;  that  in  all  oon- 
sUtntlonal  governments  It  Is  the  practical  depository 
of  the  sovereign  power,  and  having  traced  Its  source 
and  Intimacy  to  naceeally  and  the  Infirmity  of  hu- 
man nature ;  having  shown  that  its  modes  of  opera- 
tion are  equitable  and  beneficent,  and  Infinitely  supe- 
rior to  those  of  statutory  enactments  j  and,  finally,  that 
in  every  living,  progressive  dvllliatlon,  a  municipal 
lav— the  result  of  Judical  leglalaUon— la  absolutely 


neoeaaary  (o  its  perfection,  we  conclude  by  saying 
that  Jndtdal  le^slaHou  has  famished  a  body  of 
laws  which  fills  np  every  Interstloe  and  occupiea  every 
wide  space  which  the  statute  Uw  doee  not  or  cannot 
fill;  that  It  iB  the  product  of  the  wisdom,  counsel 
and  experienoe  of  many  ages  of  wise  and  observing 
men;  that  Its  maxims  and  prindplee  are  admirably 
calculated  to  protect  andpreserve  civil  liberty;  Infine, 
that  it  la  Uie  grandest  monument  of  human  wisdom, 
that  has  withstood  the  "  waves  and  weather  of  time." 
And,  that  It  may  continue  to  occupy  Its  present  place, 
we  must  have  a  Judiciary  distinguished  for  their  ex- 
perienoe and  learning,  who  shall  be  above  fear  or 
Aivor,  disUnguisfaod  for  their  Immaculate  purity,  un- 
bending Integrity  and  lofty  morals,  who  shall  be  above 
even  the  suspicion  of  being  the  paid  retainers  of 
wealthy  oorporatJons,  or  the  supple  tools  of  party 
leaders,  so  that  our  courts  of  dvll  Judicature  may  ever 
present  the  "  inu^  of  the  sancUty  of  a  temple  whero 
truth  andjustlce  seem  to  be  enshrined  and  to  be  per- 
sonified fn  their  decrees." 


CURRENT  TOPICS. 
Mr.  Attomey-Oeneral  Hoar  seems  to  entertain  tbe 
opinion  that  the  binding  authority  of  a  decision  de- 
pends upon  tbe  mt^ority  of  the  court  In  Its  liivor.  He 
had  the  exceeding  bad  taste  —  to  call  it  by  no  harsher 
name— to  urge,  aa  a  reason  for  re-openlng  the  legal 
tender  question,  that  the  former  dedelon  rested  upon 
the  Judicial  opinion  of  a  single  man.  However  slight 
the  mqjority  In  its  favor,  It  was  the  decision  of  the 
court,  and,  as  such,  is  entitled  to  the  same  oonaldera- 
tion  aa  any  oUier  decision.  It  would  certainly  be  a 
novel  rule  to  Introduce,  that  a  precedent  might  be  ques- 
tioned on  the  ground  that  It  was  made  by  a  divided 
court  We  sboold  have  decidons  divided  Into  oa 
many  degrees  as  some  Jurists  are  in  the  habit  of  divid- 
ing negligence,  and  tbe  first  question  to  be  determined, 
before  any  dedsloD  could  be  received  aaon  authority, 
would  be  SB  to  how  the  conrt  stood  that  pronounced  It. 


It  la  proposed  In  some  quarters  to  secure  a  higher 
standard  of  qnallficaticn  for  admission  to  the  bar  by 
requiring  a  longer  and  more  severe  examination  of 
the  candidates  fbr  admission.  This  will  not  answer 
the  purpose.  Almost  any  graduate  of  a  first-clan 
New  England  college,  alter  three  montha'  study,  with 
this  end  in  view,  will  paas  any  examiuaUon  that  may 
be  given  him  by  a  committee  of  lawyeta.  The  ques- 
tions will  be  answered  or  evaded,  and,  so  br  as  the 
committee  can  determine,  he  la  equally  qualified  with 
who  has  passed  years  of  study  In  an  office.  An 
examination,  without  a  knowledge  of  the  previooa 
habits  and  InstracUon  of  the  candidate,  will  not  deter- 
mine hlB  fitness.  Aptneea  and  acddent  have  much  to 
do  with  success,  so  much,  indeed,  that  at  present  a 
person  will  hardly  be  excluded  because  he  rirsnn  a 
poor  examination.  Some  other  means  must  be  taken 
to  determine  the  qualiflcaUons  reqolslto  for  admis- 
aion  to  the  bar. 


It  Is  strange  that  the  contract  of  marriage,  which  fs'  ^ 
considered  of  so  high  a  nature  that  the  partiM  to  It 
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Mn  neither  releue  nor  vaiy  its  obligations,  may  be 
entered  into  bo  easily.  Under  onr  present  law,  per- 
aone  unable,  on  accoont  of  age,  to  malie  a  valid  bar- 
gain for  the  parcbass  of  a  sheet  of  paper,  may  bind 
tlteaiselTea  by  a  promise  which  reacbes,  not  only  their 
entire  property,  bat  their  persons,  and  affects,  either 
directly  or  Indirectly,  the  prosperity,  the  happiness, 
and  the  repntsUon  of  tlieir  duniliee.  And  this  prom- 
ise may  be  made  without  previous  notice,  without 
publicity,  and  without  ceremoDy,  and  will  be  binding 
under  ciroumslances  and  oondiUooa  that  would  avoid 
any  other  ooutracb  Many  of  the  states,  for  tbe  pur- 
pose of  aUeviatlDK  the  evils  which  result  trotn  tbe 
moltltnde  of  haaly  and  iU-advlsed  alliances,  Iiave 
opened  wide  the  gates  of  divorce,  by  placing  upon 
their  statute  books  laws  which  are  a  dlsgrsoe  to  oar 
civUlsatlon,  A  similar  course  has  been  recommended 
to  our  own  state,  but  we  think  tbe  better  plan  would 
be  to  tlirow  around  tbe  contract  of  marriage  such 
forms  and  civil  solemnities  as  would  secure  delibera- 
tion and  publicity,  adding,  In  the  caseof  minors,  some 
further  requirements  snfficient  to  protect  them  sgalnst 
the  consequsQces  of  thslr  own  Impmdenoe.  If  this 
be  done,  we  will  have  fewer  divorces,  and  be  lees  fre- 
quently called  upon  to  witness  those  diegracefal  occur- 
renoes  which  reanlt  from  unfortunate  marriages. 


The  United  States  supreme  court  are  again  to  re- 
bearse  that  very  lively  and  Interesting  play,  "The 
way  to  pay  old  debls,"  and  it  Is  not  at  all  improbable 
thst  the  epilc^pie  will  turn  out  quite  the  reverse  of 
that  pronounced  by  the  Chief  Justice.  On  motion  of 
Atlomey-QeDeral  Hoar,  that  court  has  decided  to  give 
prefereuoe  to  the  case  of  Latham  v.  The  United  SCatet, 
involvlngtbelegal  tender  queetlon.  This  motion  was 
granted  by  a  vote  of  five  to  four— the  Chief  Justice 
and  those  ixincurring  with  him  in  tbe  Hepburn  case 
voting  nay,  and  those  dissenting  in  that  case  and  the 
two  new  Judges  voting  aye.  Wliile  It  does  not  necea- 
sarily  fbllow  from  this  action  of  the  court  that  the 
former  decision  will  be  reversed,  we  cannot  escape  the 
conviction  that  sucb  will  be  the  ulUmate  result. 
Aside  tram  the  merits  of  the  question  involved,  such 
m  result  must  certainly  be  looked  upon  as  a  grave 
calamity.  Tbe  question  bea  been  but  recently  decided 
upon  solemn  argument  and  mature  deliberation,  and 
tbe  court  should  feel  bound,  by  every  consideration 
of  prudence,  propriety  and  dignity,  to  adhere  to  that 
time-honored  and  wise  maxim,  stare  deeiMs.  In  mak- 
ing their  former  decision,  as  in  making  any  other 
dedsloD,  the  court  crested  a  moral  power  above  Itself, 
and  the  Individual  opinions  of  the  membera  of  the 
coartshouldacknowledgeite  tbroe.  It  is  only  through 
the  stability  ttiat  oomea  from  a  reverenoe  for  prece- 
dents, that  professional  men  can  give  safe  advice  on 
matters  of  law,  or  that  mankind  in  general  can,  with 
confidence,  engage  in  the  ordinary  affitlrs  of  life ;  and 
It  will  be  a  serious  blow  at  this  alabilily  if  the  hlgh«et 
tribunal  in  the  country  shall  so  soon  or  so  lightly 
Ignore  a  precedent  itself  lias  solemnly  established. 
WtUle  we  are  not  prepared  to  say  that  courts  should 
be  bound  by  authority  as  firmly  as  the  Pagan  deiUes 
were  supposed  (o  be  bound  by  tiie  decrees  of  &te, 
yet  we  most  decidedly  concur  with  a  remark  of  Chan- 


cellor Kent,  that,  "wbenarala  has  been  once  delib- 
erately adopted  and  declared,  it  ou^t  not  to  be 
disturbed,  unless  by  «  court  of  appeal  or  review,  and 
never  by  the  same  conrt,  except  ftwm  very  cogent 
uid  upon  a  clear  manifestation  of  error." 


We  oonfees  to  some  anrprlse  that  the  delibersUons 
of  the  senate  Judiciary  committee  should  have  pro- 
duced no  better  reeulta  in  the  shape  of  a  bill  to  re- 
organize the  supreme  court  than  tbe  one  of  which  we 
give  an  abstract  elsewhere.  We  shall  content  our- 
eelvee  with  poinUng  out  two  or  ttiree  of  wtiat  we  be- 
lieve to  be  its  principal  short-comings..  The  third 
section  reads  as  follows :  "  The  governor,  by  a  writing 
to  be  filed  in  the  office  of  the  secretary  of  slate,  shall, 
immediately  alter  the  passage  of  this  sot,  designate, 
fh>m  the  whole  bench  of  Justdces  of  the  supreme 
court,  a  presiding  jusUoo  and  two  associate  Justices 
for  each  of  the  sold  departments,  to  compose  tbe  gen- 
eral term  therein.  One,  at  least,  of  the  Justices  com- 
posing the  said  general  terms  shall  be  eelected  from 
eachjudidal  district  in  the  department.  In  all  cosm, 
any  person  deelgoated  ss  presiding  Jastioe  shall  act 
as  such  during  his  offldal  term ;  and  any  person 
designated  as  associate  Justice  shall  act  as  such  for 
five  years  from  the  thirty-first  of  December  next 
after  the  time  of  bis  des^natlon,  or  until  the  earlier 
close  of  liis  official  term.  The  governor  shall,  In  like 
manner  as  aforestUd,  designate  presiding  and  Bsso<dat« 
Juttlcee  toBitin  such  general  terms,  as  often  asvscan- 
des  therein  shall  occur,  for  the  anezplred  term." 
We  are  at  a  loss  to  determine,  precisely,  the  force  of 
tbe  ezpreealoD  "for  the  unezptred  termt,"  Should 
an  associate  Jastioe  die  or  resign,  before  the  expira- 
tion of  tbe  five  years  for  which  he  was  appointed  to 
act  ss  such,  it  may  be  that  t&ere  would  be  an  "  unex- 
pired term;"  but,  suppose  the  offldal  term  of  an 
associate  Justice  should  close  before  the  expiration  of 
five  years,  it  can  hardly  be  claimed  that  there  would 
iM  an  '*  unexpired  term,"  since  the  term  as  associate 
would  be  limited  in  his  case  by  the  clause  "  or  until 
tbe  earlier  clcoe  of  his  offlcial  t«rm."  Or  suppose  an 
BssodateJuBticeBhallact  as  such  for  the  entire  five 
years,  what,  then,  is  &e  "unexpired  term"  for  which 
the  governor  Is  to  appoiutf  It  seems  to  us  that  a  Eiir 
oonatruotton  of  tlie  language  of  the  section  would 
limit  tbe  appointing  power  of  the  governor,  ailer  the 
first  appointments,  to  the  filling  of  vacantdes  for  "un- 
expired terms."  If  this  lie  so,  tliere  Is  no  provision 
in  the  bill  for  the  Ailing  of  vaoandsa  oocaaioned  by 
reason  of  tbe  expiration  of  tbe  time  limited  during 
whioh  the  general  term  Justtces  are  to  sit.  At  best, 
thelntentof  the  section  is  not  expressed  In  such  clear 
sod  precise  terms  as  should  be  employed  in  drafting 
a  statute. 

Again,  the  fourth  section  provided  that,  in  esse  no 
presiding  Justice  shall  iw  present  at  a  general  term, 
one  of  the  associates  is  to  act  in  that  capacity,  but  no 
provision  is  made  for  filling  the  vacancy  occasioned 
by  the  absence  of  tbe  presiding  Justice,  and  yet  the 
concurrence  of  twoJusWoes  la  made  necsssary  to  pro- 
nounce a  detdsion.  A  general  term  composed  of  but 
two  Justices,  where  the  concurrenoe  of  both  is  requi- 
site to  dedde  a  case,  wlU  be  likely  to  give  rise  to  a 
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great  deal  of  niuieoeBMry  dek^,  vaxaUon  and  expense 
toUMguita. 

No  provision  1b  made  Id  tbe  bill  for  the  appointment 
of  a  reporter,  an  overBigbt  which  seoma  to  ue  aome* 
wbat  extraordinary.  Tbe  Judioiary  article  of  tlie  con- 
atitntlon  Bay*,  "  The  legislatore  ihall  provide  ■  ■  ■ 
for  tbe  appointment,  by  the  joaUcea  of  the  sapreme 
coort  dwlgnated  to  hold  general  temu,  of  a  reporter 
of  the  deoisioQS  of  that  oourt,"  and  we  know  of  no 
Dioie  appropriate  place  to  make  tbia  proTislou  than  In 
the  bill  U>  reorganize  the  coart.  The  appointment  of 
B  competent  reporter,  who  will  promptly  and  carefully 
report  the  dedalons  of  the  oonrt.  Is  a  matter  of  im- 
portanoe  to  the  proEesBlon  and  the  piibUc,&nd  the  leg- 
iBlatnre  should  make  all  neceeeary  provialons  U>  thai 
end.  IttotobebopedthatthisblUwlUbesoamended 
In  tbe  assembly  aa  to  remedy  theae  defects  wbloh  have 
eaoaped  the  attention  of  tbe  senate. 


The  senate  of  this  state  has  prwsnd  a  bill  for  the  re- 
organisation of  the  anpreme  court.  This  bill  was 
reported  by  the  committee  on  the  Jndldary  as  a  sub- 
■Utnte  for  the  other  bills  introduced  on  that  sabjeot, 
and  heretofore  printed  in  the  I1I.W  Jocbkai.  The 
leading  ftatnres  of  the  bill  passed  are  as  follows: 
The  existing  general  terms  are  abrc^ated  after  the 
first  of  May,  and  all  cansea  pending  are  to  be  cog* 
nizabte  before  the  newgeneial  terms;  provided,  how- 
ever, that  the  existing  general  terms  shall  meet  on 
■ome  day,  to  be  designated  by  thejnstlcee,  for  the 
purpose  of  daddlng  all  matters  pending  before  tbem 
on  the  Srat  of  May.  The  state  is  divided  into  three 
Judidal  departments !  The  first,  comprising  the  flrst 
and  second  Judicial  districts;  tbe-second,  compri^g 
tbe  third,  fourth  and  sixth  dlstriota;  and  the  third, 
the  fifth,  seventh  and  eighth  districts.  In  the  fiiBt 
department  aix  general  terms  are  to  be  held  in  New 
Tork  and  two  in  Brooklyn.  In  the  seoond  depart- 
ment firar  general  terms  are  to  be  held  In  AltMny, 
.  one  in  Ballston,  one  in  Canton  and  one  In  Bingfaam- 
ton.  In  the  third  department  two  general  terms  are 
to  be  held  in  Syracuse,  fonr  in  Rochester  and  two  in 
BufGklo.  The  first  sessions  of  the  general  terms  are  to 
be  held  on  the  first  Monday  in  June.  The  general  term 
for  each  department  is  to  be  composed  of  a  predding 
JusUce  and  two  asaodate  Justices,  to  be  designated 
from  tlie  entire  supreme  bench  by  the  governor.  At 
least  one  of  the  Justices  oompodng  the  general  terms 
shall  be  selected  fWim  each  Jndldal  district  In  the  de- 
partment. The  preaidlng  Justices  are  to  act  daring 
their  official  term,  and  ttie  associates  for  five  years 
Irota  the  91st  December  next  after  the  time  of  their 
designation,  or  until  the  earlier  close  of  their  offidal 
term.  Vacancies  eoonrring  sre  to  be  filled-  by  tbe 
governor.  In  case  of  the  absence  of  the  chief  JnsUoe 
from  anygeneral  term,  the  associate  having  the  shortest 
time  to  serve  is  to  preside,  and  In  case  one  or  both  the 
associates  are  absent,  the  presiding  Justice  la  to  seleot 
any  Justice  or  Justices  of  the  court  to  hold  with  him. 
The  powers  and  Jurisdiction  of  the  existing  general 
term  are  conferred  on  the  new  general  terms.  The 
ooncurrence  of  two  Justices  shall  be  necessary  to 
prononnce  a  decision. 

If  two  shall  not  concnr,  a  re-argnment  may  be 
oidarad.    In  case  of  sndi  disagreement,  when  any 


one  of  the  Justices  shall  not  be  qoallfled  to  sit,  the 
cause  msy  be  directed  to  be  beard  in  another 
department.  The  aBBoci^«  jnstloea  of  one  depart- 
ment may  sit  in  another  department.  The  governor 
may,  on  request  of  a  Justice  In  any  district,  ap- 
point Justices  to  hold  such  drcnita,  etc.,  as  have 
been  assigned  to  those  jnstlces  who  shall  be 
chosen  to  the  general  term;  provided,  however, 
that  the  justices  In  any  district  may  make  provl^on 
for  holding  such  courts.  At  least  one  month  before 
the  expiration  of  1S71,  tbe  Justices  of  each  department 
are  to  appolql  the  times  and  places  tbr  circuits,  speda) 
terms,  etc ;  and  like  appointments  are  to  be  made 
every  two  years.  Hie  Jostlnes  of  the  snpreme  oonrt 
are  to  receive  an  annual  salary  of  six  thousand  dol- 
lars, and  a  per  diem  allowance  not  exceeding  five 
dollars  for  expenses  when  absent  from  home  engaged 
in  holding  general  or  spedal  term,  circuit,  etc  Ap- 
peals are  to  be  heard  in  the  department  in  which  the 
judgment  or  order  appealed  tiom  Is  entered,  unless 
two  of  the  general  term  justices  In  such  department 
shall  be  Incapable  of  sitting  on  the  appeal,  in  wfal<di 
case  the  appeal  shall  be  ordered  to  be  heard  la  some 
Other  department  All  rules  of  tiie  court  now  in  force 
are  to  remain  until  abolished  or  altered  l)y  tiie  general 
term  justices,  the  chief  judges  of  the  superior  courts  . 
of  dtlee,  the  chief  judge  of  tbe  court  of  common  pleas 
of  New  Tork  and  of  Brooklyn,  in  convention  assem- 
tiled,  in  Albany.  A  convention  of  such  justicee  and 
chief  judges  shall  be  held  in  Albany  on  the  first 
Wednesday  In  Aognst,  1870,  and  every  two  yean 
thereafter,  to  revise,  alter,,aboIlsh,  and  make  rules. 
In  any  action  which  was  referred  to  a  justice  of  the 
supreme  court,  and  was  pending  and  nndetermined 
no  the  first  day  of  January,  1670,  and  in  wlilch  testi- 
mony has  been  taken,  the  supreme  court  at  special 
term  may,  in  Its  discretion,  order  tbe  evidence  so 
taken,  and  the  proceedli^  had,  In  such  action  to  stand, 
and  have  the  same  force  in  the  further  prosecution  ot 
Uie  action  before  tbe  court,  as  If  suoh  evidence  had 
been  taken  or  prooeedings  bad  before  the  oaort. 


OBITER  DICTA. 
Lawrers  who  give  odTlce  expect  to  b< 


poldft) 


*'  Dry  aa  the  reroalnder  blsonit  altera voyaca  "— Fsame. 
A  prayer  for  dlaoovery—  that  of  Christopher  Columbus. 
"  FBVDTSble  oases,"  soys  Lonl  Maiulleld,  "  make  bad 


An  Indictment  fOr  "  Ibrglng  a  bond  whereby  A  was 
traond  u>  B,"  wsa  held  bad,  beoanse  A  oonldn't  be  bound 
t>y  a  Ibrged  bond. 

An  Alabama  Jndse,  being  told  that  he  ihoold  charge  the 
Jury,  assessed  tbem  Otty  oeDCa  eaob,  and  stopped  the  trial 
until  they  came  down  with  tbe  stamps. 

Some  lawyers  (br  the  sake  of  getting  buslneps  trast  their  '^ 
ollents.   80  do  their  ellents  trust  tbem;  It  Is  dlfflcnltto 
soy  whloh  do  the  wildcat  credit  bnainess. 


THE  AliBANT  LAW  JOUENAL. 


Mr.  Blabop,  In  hU  "  Flnt  Book  ot  the  Iaw,"  aara  It  la  a 
l«  write  "aelelD/'aaUuingh  apelt  wltli  b  "s," 
But  there  an  aQthorlUea  lOr  e«atl  mode  ot 


A  Killellor,  whoaeprlaeawera  ntherbtgh  Ibramoderate 
krtlole  of  laiW,  waa  lemarUng  that  be  liked  equity  pnetlee 
aodfaltparfeotlrat  home  Id  It.  "EapeoUlly  the  ohurg- 
Ing  IMTt  of  a  bill,"  added  a  brother  QDletlr. 

A  ronng  law  atudeDt  rather  aatODkhed  his  laadladr  one 
day  at  dinner  by  reconunendltig  her  to  seod  a  pleoe  of 
vary  rare  beef  "  Into  e>iDlty."  "  For,"  aald  be,  "  that  oou- 
aUera  every  thing  done  whlob  oogbt  to  be  done." 

"  Law."  aald  John  Horace  Tooke, "  onght  to  be  not  a 
iDxnry  for  the  rich,  but  a  remedy  to  be  eaally,  cheaply 
and  epeedlly  ohlainad  by  the  poor."  Some  one  remarked 
that  the  EoBlUh  oonrta  of  Jnatlce  are  open  to  all.  "Bo  la 
the  London  taTero,"  waa  the  reply. 

A  araart  Yankee  woman,  being  railed  Into  oonrt  aa  a 
witness,  got  oot  of  patlenoe  at  the  qneeblona  pnt  to  her, 
and  told  the  Judge  that  sbe  wonld  leave  the  sund,  for  h« 
waa  "  nly  one  of  the  most  InqoIsIUTe  old  Bentlemen  she 

One  of  the  beat  things  ever  said  on  the  BngUsta  bench 
waa  Baron  AldervoD's  gentle  reproof  when  a  learned  conn- 
eel  of  the  exchequer  spoke  ot  a  nt>U(  pra«gu(.  lengthening 
the  penultimate  syllable.  "  Consider,  sir.  that  this  le  the 
last  day  ot  the  term,  and  don't  make  UilDg*  unnecessarily 

"  Will  your  honor  oommlt  me  for  contempt  of  court," 
said  a  lawyer,  after  a  mil  ng  agal  net  him,  "fori  entertain 
the ntmoat  contempt  fbrttT"  "I cannot,"  said  tbe Judge, 
■' (Or  that  wonld  be  a  violation  ot  law."  "HowsoT"  said 
the  lawyer.  "  Bacsose."  replied  the  Judge,  "  the  law  pro- 
hibits commltUDg 


A  Cincinnati  paper  reoenlly  had  an  article  with  the  fol- 
lowing tormldable  heading:  "Beglunlng,  progreea,  and 
termlnatloD  of  a  Ittlgation ;  commencing  with  an  action 
for  aednctlon:  followed  by  an  attachment  snlt;  then 
garnishee  process ;  then  prosecution  under  the  bastardy 
act.  A  marriage  taking  place  In  the  mean  time,  the  pro- 
ceeding changes  to  a  snlt  for  alimony,  and  ends  tn  an  ami- 
cable settlement." 

A  dniU  story  Is  told  abnut  the  "  Hardwicke,"  a  law-de- 
bating society,  Bunons  In  tbe  annals  of  the  Gngllnh  bar. 
Some  few  years  since  the  members  of  that  lenmed  frater- 
nity assembled  at  tbelr  customary  place  of  meeting— a 
large  room  In  Anderson's  hotel,  Fleet  street— to  dlscnss 
a  knotty  qnesUou  of  law.  Tbe  mnsterof  young  men  was 
strong,  and  among  them  consplcnous  fOr  his  advanoed 
years.  Jovial,  red  DOse  end  air  of  perplexity,  sat  an  old 
gentleman,  who  was  evidently  a  stranger  to  every  lawyer 
preaeut.  Who  was  heT  Who  brongbt  blml  and  like 
wtalapera  floated  amnnd  concerning  the  Jolly  old  man. 
arrayed  In  btne  coat  and  drab  breechee.  who  took  bis 
snnff  lu  silence  aod  watched  the  proceedings  with  evi- 
dent surprise  and  dlssatlslhetlon.  After  Ilstenlngtothree 
speeches,  this  antique.  Jolly  stranger  arose,  and,  with 
mueb  embarrasament,  addraesed  tbe  chair.  "Mr,  Preal- 
dent,"  he  said,  "exonse  me,  bnt  may  I  ask  Is  this  'The 
Convivial  BabbltsT'"  A  roar  of  langhler  followed  this 
Inquiry  from  a  "  convivial  rabbit "  who,  having  mistaken 
the  evening  of  the  week,  hnd  wandered  Into  the  room  In 
which  hla  oonvlvlBl  fellow -clnbeterl  had  held  a  meeting 
tbe  evening  prevlons.  On  receiving  the  President's  asanr- 
anoe  that  the  learned  members  of  a  law  debating  society 
were  not  "convivial  rabbits,"  the  elderly  stranger  but- 
toned his  blue  coat  and  beat  a  speedy  retreat. 


OENERAL  TBRU  ABSTRACT. 
BBVEitTH  Dmxicr.  — UABoa  Tn^  imo. 

The  defondant  was  Indlded  for  arson  In  the  third 
degree,  and  charged  with  setting  Are  to  and  barulng  In 
thenlgbt  time  a  certain  bnlldiug  "erected  for  tbe  mann- 
(hctory  of  woolen  goods,"  "belonging  lo  the  Phcenli  Hills 
Company,  a  corporation  duly  authorlied,"  *o.  Upon  the 
trial  It  appeared  by  tbecertlflcaleot  organization  that  the 
name  of  the  corporation  whs  "  The  Phmnti  Mills  ofSeneea 
Falta"  It  also  appeared  that  the  building  was  not  com- 
pleted so  that  It  conld  he  nsed  at  the  time  ot  tbe  Are.  It 
had  been  raised,  covered  with  a  root,  was  inclosed  on  two 
sldee  and  partly  on  the  third,  the  floors  were  mostly  laid, 
and  the  window  frames  all  In  but  not  tbe  sasb.  Tbe  de- 
fendant on  the  trial  ofTered  himself  as  a  witness  In  hla 
own  behalf,  and  was  admitted  and  examined.  The  dis- 
trict attorney  on  the  trial  proved  under  defendant's 
objection  by  parol  that  the  name  by  which  the  corpora- 
tion was  generally  known  at  aeneca  Falls,  and  spoken  o^ 
was  that  by  which  It  was  described  tu  tbe  Indictment 
Also  the  object  and  purpose  for  which  tbe  building  was 
erected  and  in  oonrse  of  completion.  Tbe  defendant,  on 
his  croBS-eianil nation,  objected  and  declined  to  answer 
certain  qnestloDs,  on  the  gronnd  that  he  conld  not  be  com- 
pelled to  give  evidence  against  himself,  which  objection 
was  overruled.  To  these  mllngi  the  defendant  severally 
eioepted.  Tbe  Judge  charged  tbe  Jury  that  If  the  build- 
ing which  was  set  on  Ore,  though  not  compleud  and 
ready  tor  use  as  a  mannlhclory,  waa  erected,  "and  so  Ihr 
advanced  In  Its  construction  as  (o  have  assumed  fbrm 
and  ebaraeter  as  a  building,  and  (o  l>e  properly  denomi- 
nated a  bulldlhg,"  It  was  the  subject  of  araon  within  tbe 
statute.  There  was  an  exception  to  this  part  of  the 
charge.  Hetd,  that  the  charge  waa  corrocL  Helil,  also, 
that  It  was  proper  to  prove  by  parol  tbe  name  by  which 
tbe  corporation  was  generally  known ;  also,  that  It  was 
competent  to  prove  for  what  purpose  tbe  building  had 
been  erected  and  was  In  prooess  of  completion.  Httd, 
farther,  that  when  a  person  on  trial  onder  an  Indictment 
against  bim  voluntarily  makes  himself  a  witness  In  hla 
own  behalf,  under  chapter  ITS  of  Hesslon  Laws  ot  ISW,  he 
waives  the  coDsUtntlonal  protection  In  his  tkvor,  and 
Bobjecls  himself  to  a  cross-examination  the  same  as  any 
otber  witness.  People  v.  MsOarr)/.  Opinion  by  JoHir- 
eon,!. 


if  surplus  funds  of 
KoHngt  bank.  The  retnm  shows  that  prior  to  May  mh, 
len.  the  bank  bad  $109,200  oaeh  surplus,  and  on  that  day 
by  resolution  directed  Its  tnvsnrerto  Invest  tlOI),0n>  of 
such  surplus  In  United  States  Oovemment  bojids.  On 
tbe  SSd  of  May  thereafter  the  treasurer.  Instead  of  pnr- 
abasing  that  amount  of  bonds,  transferred  upon  tbe  hank 
books  the  snm  ot  (100.000  ot  this  cosh  surplus  tn  the  gen- 
eral funds  of  the  bank,  and  from  tbe  latter  fund  tlW.OOO 
of  United  States  gorera  men  t  bonds  belongi  ng  to  tbat  fund 
to  the  surplns  fund.  Tbe  asaeaaora  afterward  assessed 
tbe  bank  fbr  1100,100  surplns.  The  bank  claimed  that  It 
Should  have  been  assessed  for  ttjna  surplus  only;  that 
tbe  1100,000  having  been  Invested  In  United  Rtatea  bonds 
was  exempt.  Ssfd,  that  the  entries  upon  the  bank  books 
by  the  treasurer  did  not  constitute  an  Investment  under 
the  reaolntlon ;  that  tbe  bank  waa  In  the  same  sltnatloD 
precisely  alter  the  entry  as  before,  and  that  the  aseses 
ment  was  proper  and  valid.  Pwpl«txr«l.IteeltetUr&aiiinoi 
BanJiv.  Boanl  tf  Atttttort  Iff  CUi/ i^  BoeAetUr.    Opinion  tiy 


The  plaintiff  was  Indorser  and  surety  for  one  Qraen, 
and  took  a  chattel  mortgage  from  Qreen  of  the  goods  In 
question  by  way  of  security,  containing  the  nsnal  power 
to  take  poBseaslan  and  ssll.   The  obUgatlou  ware  aboat 


THE  AI.BAHT  LAW  JOUBNAIj. 


maturlDg.  and  the  plalnUir,  Id  ponnanoe  of  the  power 
In  Uie  mortgage,  and  vltta  the  ooDsent  of  Qreen,  took 
poawmlon  of  the  goods,  and  vaa  prooeeding  to  sell  the 
same  to  pay  the  debts.  After  be  bad  been  In  poaseMlon  toi 
several  days,  tbe  defendant,  who  was  a  abettIC,  levied 
upon  the  gooda  by  virtue  of  ao  eiecntion  lasoed  to  bim 
on  ajodgment  In  Iiivor  of  the  oredltora  of  the  mortgagor, 
against  anch  mortgagor.  The  action  waa  to  recover  the 
poaaesalon  of  the  goods.  J?etif,  that  the  morlgagor  had,  at 
the  time  of  the  levy,  no  interest  In  Ibe  goods  which  was 
the  subject  of  levy  and  sale  by  execution,  and  that  the 
action  waa  well  bionght  ITichoU  v.  Mead.  Oploloa  by 
Joasaos,J, 

COITRACr  BT  PABOL. 

The  defendant  was  B  former,  and  In  Hay,  UU,  had  a 
cropof  hops  growing  upon  his  Ihrm.  The  pUlnUlT'saa- 
slgaor  on  the  11th  of  that  month  asked  the  defendant  It 
be  wonld  take  nfteen  oenla  perponnd  for  bis  ccopof  hops 
thatseaaon,BndUiedefeDdBnt  replied  that  be  would.  The 
plaintiff's  aaalgnor  then  said  the  hops  must  be  of  flrst 
quality,  to  which  the  defendant  replied  yea.  The  Ibrmer 
then  took  ftY>m  his  pocket  Ave  dollars  and  handed  It  to 
the  latter,  aaylug  that  be  gave  him  that  to  bind  the  bar- 
gain. The  defendant  look  the  money  and  kept  II,  wltbont 
any  offer  to  retnm  It.  When  the  crop  matured  and  waa 
prepared  fOr  market,  the  defendant  sold  It  to  other  par- 
tlsa,  and  refused  to  deliver  It  to  the  plaintiff,  or  any  part 
of  It,  at  tbe  sUpnlated  price.  The  plaintiff  was  the  aa- 
Blgnee  of  the  purchaser.  The  crop  produced  seventeen 
bales,  averaging  380  pounds  to  tbe  bale,  and  tbe  market 
price  waa  tblrty-flve  cents  when  sold  by  defendant.  Htld, 
that  the  contract  was  a  valid  and  binding  contract,  and 
that  the  plaintiff  was  entitled  lo  recover  the  dlfltarence 
between  tbe  aUpnlated  price  and  tbe  market  price  of  the 
hops.   V. ,   Opinion  by  JoHKSoa,  J. 


ODRVXBBIon 

The  plaintiff  worked  the  defendant's  ttum  on  shares  for 
one  year,  tbe  plaintiff  to  have  one-third  aikd  thedefbod- 
ant  two-thirds  of  all  erops  raised  when  i«ndy  Ibr  ose  or 
market.  At  tbe  eiplratlon  of  the  year,  the  plaintiff  re- 
moved from  tbe  place,  leaving  tbe  crop  of  oals  raised  In 
the  bam  threshed  and  In  apUe,  bnt  not  eleaned,  and  ready 
fbr  market  or  division.  A  tew  days  after,  the  plaintiff 
retnmed  to  the  place  for  tbe  purpose  of  elennlng  np  (he 
oata,  and  dividing  them  acoordlng  to  the  agreement.  The 
defendant  refuaed  to  allow  him  to  clean  np  tbe  oats  or  di- 
vide tbem,  and  ordered  him  off  from  the  premises.  The 
plaintiff  retnmed  several  times,  and  InaUled  upon  his 
right  to  clean  np  tbe  oata,  and  sever  and  take  away  bla 
share,  and  demanded  bis  shan,  bnt  the  defaodant  reftased 
and  forbid  his  remaining  or  coming  upon  the  premises. 
Inimedlatety  after  thla,  and  while  the  oats  ware  in  tlie 
bam  In  this  condition,  tbe  plaintiff  bronght  bla  action  In 
A  Juatlce's  oourt  to  recover  tbe  value  of  his  abare  of  the 
oats,  where  he  recovered.  The  defendant  thereapou  ap- 
pealed to  the  conn  ty  court,  where  a  trial  waa  had,  and  the 
plaintiff  there  recovered.  Btid,  on  appeal  to  this  court, 
that  the  action  was  well  brought,  and  the  plain  tiff  entitled 
to  recover ;  that  the  plaintiff  bad  the  abeolnte  and  un- 
qoatlfled  right  to  clean  up  tbe  oata  and  sever  bis  share 
and  lake  It  away,  and  that  this  right  was  superior  In  re- 
gard to  property  of  that  description .  to  the  right  of  either 
tenant  In  common  to  retain  poaaesalon  of  the  whole,  and 
that  Iha  refusal  was  a  conversion  of  tbe  plaintiff's  share. 
Otherwise,  bad  tbe  refuaal  been  to  deliver  tbe  common 
property.    Cftamnony.Liitk.   Opinion  by  Johbboh,  J. 


me  plaintiff  purchased  tbe  premise*,  on  wtalob  the  in- 
mred  bnlldlng  stood,  of  Mrs.  Brown,  with  other  premises, 
by  a  contract,  which  entitled  blm  to  a  conveyance  on 
making  the  payments  as  provided.  Ue  took  posseoslOD, 
and  made  a  portion  of  tbe  payments,  and  then  contracted 
to  sell  Uie  portion  on  which  the  Insured  bnlldlng  stood  to 
Cnrtla,  and  to  make  or  procure  a  deed  to  Curtis,  on  his 


making  tbe  payments  aooordlng  to  hfa  oontracL  White 
thus  In  posseoalon,  and  after  bla  contract  with  Curtis,  the 
plaintiff  obtained  the  policy  of  Insncsnee  In  question 
upon  the  building.  Tbe  policy  contained  a  provision  that 
"  If  the  aaanred,  or  any  other  person  or  parties,  aball  have 
existing  during  the  contlnnance  of  thla  policy  any  other 
contract  or  agreement  Ibr  Insurance  (whether  valid  of 
not),  against  loaa  or  damage  by  Ore,  on  the  property  here- 
by Insnred,  not  consented  to  by  this  company,"  etc, 
"then  this  Insurance  shall  tie  void  and  of  no  effect." 
Curtbs  afterward,  and  without  tbe  knowledge  or  consent 
of  the  plaintiff,  and  withont  ftallUUDg  his  contract  with 
him.  went  to  Mrs.  Brown  and  paid  her  the  amount  due  on 
tbe  property  from  the  plaintiff,  and  took  a  oonveyanoe 
to  himself  of  tbe  prcmlgea.  and  procured  for  and  to  him- 
self an  Insurance  upon  the  same  bnlldlng,  while  the 
plaintiff's  policy  waa  yet  In  force,  ^cld,  that  tbe  plaintiff 
bad  an  tnsnnible  Interest  on  the  building,  and  that  the 
same  was  not  destroyed  or  pn^ndlced  by  the  conveyance 
of  the  title  by  Mrs.  Brown  to  Curtis  In  tbat  manner. 
HiUl,  also,  that  the  provision  In  the  policy  waa  limited, 
and  applicable  only  to  the  plaintiff's  insurable  Interest, 
and  tbat  a  third  person  who  had  a  dlObrent  and  aeparate 
intareat  In  the  same  bnlldlng  could  not,  by  obtaining  an 
InaaranoB  thereon,  without  the  plaintiff's  knowledge  or 
consent,  defeat  and  avoid  the  plaintiff's  policy.  Acer  v. 
The  MerthanU'  Iiauranea  Ompanv  of  Barifard.   Opinion 

by  JOHBBOIl  J. 

The  defendants  being  proprietors  of  an  institution  la 
the  city  of  New  York,  known  as  a  eommerclaJ  agency, 
whose  bnslneaa  waa  to  obtain  Infermatlon  concerning 
the  responsibility  and  commercial  standing  as  to  credit 
of  all  memhanta  and  traders  througbont  the  United 
Stales  and  Canade^wblch  information  they  published  In 
a  weekly  paper,  and  distributed  to  the  subscribers  to 
such  agency  only,  who  were  very  nnmerous,  under  oer- 
taln  Hguresand  cyphers  — bad  published  In  their  paper, 
and  sent  to  their  auhacrlbera  the  namea  of  the  plnlntlltk, 
with  certain  figures  attached  thereto.  Indicating  that  they 
were  Inoolvent.  The  Import  of  these  figures  oould  only 
be  known  to  pemons  having  the  key,whlch  was  sent  by 
tbe  defendaotB  only  to  tlieir  agenta  and  Bal>scrlberB.  Thla 
weekly  sheet  waa  headed  "  Strictly  Conadentlol."  In  an 
action  by  the  ptalntlflk  for  a  libel  founded  upon  this  pub- 
lication :  field,  tbat  such  pabltcAllon  was  not  aprlvUcged 
Oonuunnlcation.  Amdsrtin  aad  anoCAor  v.  Braditrtel  and 
oOtcn.    Opinlonby  JOHNBOK,  J. 


The  plaintiff  and  defendant  were  partners.  In  a  single 
venture.  The  property  wasall  disposed  of  and  converted 
Into  money,  which  waa  received  by  tbe  defendant.  Tbe 
parties  then  looked  over  the  partnership  account,  aaoer- 
talned  the  proportion  due  to  each,  and  struck  a  balauoe 
between  them.  Mo  express  promise  to  pay  was  shown. 
Afterward  tbe  defendant  refused  to  pay  over  plaintiff's 
share.  On  the  trial  of  tbe  acUon,  which  was  In  the  nature 
of  an  action  Ibr  money  bad  and  received  by  tbe  defend- 
ant to  plaintiff's  use,  no  question  was  raised,  or  objec- 
tion taken  by  tbe  defendant,  that  no  express  promise  to 
pay  plaintiff's  share  bad  been  proved.  The  only  ques- 
tion litigated  upon  the  trial  was,  wheUiar  tbe  plaintiff 
was  the  defendant's  partner  In  tbe  transaction.  Plaintiff 
had  a  verdict.  Sield,  on  motion  for  new  trial,  that  tbe 
action  was  well  brought,  and  the  plaintiff  entitled  to 
recover,   ^atn^nrd  v.  AiXn^imt.   Opinion  by  JOHHSOti.J. 


The  action  was  brought  upon  two  promissory  noloa 
made  by  tbe  defendants,  payable  to  tbe  order  ot  Ball, 
Baff  A  Saiton.  The  complaint  alleged  that  the  payees 
of  said  notes,  "  before  the  maturity  theteoC  dnly  In- 
dorsed, assigned  and  transferred  tbe  same"  to  the  plaint- 


iff, w 


THB  ALBANY  LAW  JOUBNAL. 


tlierao£  Ttie  defendOQla,  by  way  of  deftnee,  amoiiK  otber 
tbluga,liia  Beparale  moswer,  ftliegcd  that  the  plaintiff 
wu  one  of  the  wen  of  «ftld  noU*.  and  otber  beta  ibow- 
tag  tbat  the  notes  were  wltboat  coDildentlon,  which 
was  alio  averred,  bat  there  wai  no  averment  In  the  an- 
■wer  that  the  plaintiff  bad  notice,  oc  knowledge,  of  the 
IkcU,  or  the  waat  ol  conalderatlon.  The  plaintiff  de- 
mnrred  to  the  aniwer,  on  the  gronnd  that  It  did  not 
allege  noUos  to  the  plaluUff  of  the  want  of  conalderatlon 
befbre  the  traDsfer.  On  appeal,  nrom  the  order  of  the 
■pedal  term,  austalnlng  the  demurrer.  —  Bold,  that  the 
plalntlffbelngoneuf  the  payees  of  the  notea,  the  answer 
was  SQlflclent  wlthoDt  alleging  notice  to  him,  and  that 
he  was  not  —  In  the  oommerolal  aenie  —  the  bona  flde 
indorser  and  holder  of  the  nol«a,  so  as  to  render  the  aver- 
ment of  notice  naceasary  to  eonitltnte  a  valid  deOenae. 
That  the  Indorsement  and  delivery,  by  tlie  three  payees, 
to  the  plaintiff,  who  was  one  of  them,  operated  aa  an 
•alignment  only  of  the  interest  of  the  other  two  to  the 
plaintiff   Saxtm  V.  Dodffe  md  cOen.   Opinion  by  Johk- 

In  another  action  brongbt  by  the  same  plaintiff  and 
John  Dewolt,  are  two  other  notes  of  the  same  ciaos  and 
arising  ODt  of  the  same  tianaaotlon.  The  eomplalnt, 
answer  and  demnrrer  were  all  the  same  as  In  the  other 
action, except  the  additional  plaintiff  The  mis  was  held 
to  be  the  same,  and  that  Dewolt— by  taking  the  tiotes  as 
Joint  Indorsee  and  holder,  with  Baxton,  one  of  the  payees 
—became  anbleet  to  the  same  defense,  without  notice,  or 
the  averment  of  notice,  ftcdon  and  DeiocU  T.  Dodge  and 
oUitrt.   Opinion  by  JoBiraoir,  J. 


The  plaintiff  was  allowed  tipon  the  trial  to  prove  a  rep- 
eUtloD  by  the  defendant  of  the  same  alanderons  ehargeon 
other  oceaalona  and  ■nbaaquent  to  the  ooDunenoement  ol 
the  action,  by  way  of  showing  the  degree  and  extent  of 
.deftindant'a  malice  In  making  the  charge.  Defendant 
excepted.  After  the  testimony  wasalQaed,and  before  the 
oinse  was  mmmed  np  to  the  Jury,  the  plaintiff's  counsel 
asked  leave  to  amend  the  complalntM  that  It  might  claim 
11,000  damages  Inatead  of  tMO,  as  it  then  atood.  The  oonrt 
allowed  the  amendment  to  be  made,  and  the  defendant 
excepted.  The  )ary  found  a  verdict  fbr  plaintiff  of  taSO. 
Beld,  that  the  ruling  was  correct  on  both  points.  Ji)A»- 
aoifr.  Brotun.   Opinion  by  JOBNBOtr,  J. 


The  plaintiff's  assignor  worked  the  defendant's  term  on 
shares,  under  an  agreement  that  he  sbonld  have  "one- 
Ihlrdofall  the  crops  rmtsed  on  said  Ikrm  for  oatntar," 
*nd  the  defendant  two-thirds,  the  latter  to  famish  all 
seed,  and  team,  and  the  former  to  do  the  labor  and  de- 
liver all  the  grain,  etc..  In  the  hall  hoihel.  The  agree- 
ment waa  dated  the  first  of  April,  and  there  was  then  a 
crop  of  winter  wheat  growing  on  (lie  term,  which  waa 
excepted  from  the  agreement.  There  was  no  other  limi- 
tation aa  to  time  than  that  above  quoted.  In  the  Oil  of 
that  year  the  plaintiff's  aaslgnor  put  in  a  crop  of  winter 
wheat,  the  defendant  furnishing  the  seed  and  team,  ao- 
oordlnglothe  agreement.  In  thespringof  the  next  year 
the  plalntlffpurchased  of  the  cropper,  and  look  an  assign- 
ment of.  Ills  Interest  and  share  of  the  crop.  When  the 
orop  was  ready  to  harvest  the  defendant  barTeeted  It,  and 
converted  It,  and  refused  to  allow  the  plaintiff  to  do  the 
work  or  to  have  an  y  share  of  the  orop.  The  action  was 
referred,  and  the  referee  held  that  the  Interest  of  the 
oropper  terminated  and  became  extlngnlshed  on  the  flrst 
of  April  next  after  the  date  of  the  agreement.  Held  on 
appeal,  reversing  the  judgment,  that  the  Interest  of  the 
cropper  continued  until  the  crop  matured,  and  did  sot 
eease  and  become  extinguished  at  the  expiration  of  the 
yearlTom  the  dale  of  the  agreement.  That  the  instrument 
was  not  a  lease  which  created  the  relation  of  landlord  and 
tenant,  and  that  the  terms  of  limitation  In  theagreement 


rogt  grown  or  raised  within  one  year  from  the 
ere  sown  or  planted,  nnder  the  agreement.— 
.  Bk/metL   Opinion  by  JoKltBOlf ,  J. 


Upon  the  state  dam,  belonging  to  the  atate  prison  at 
Auburn,  the  agent  of  tbe  prison  and  the  contractors  there, 
using  the  power  thereby  created,  had  iMen  In  the  habit  of 
placing  and  using  flUBh  boards  (Or  the  purpose  of  raising 
the  head  of  water,  varying  In  height  or  width.  (bTapsTlod 
of  about  thtrty-flve  years  before  tbe  oommenoement  of 
tbis  action.  The  eflbct  of  these  flush  boards  was  to  set  the 
water  back  upon  the  wheels  of  the  plalntlllh'  mill  upon 
the  stream  above,  and  injured  their  water  power.  When- 
ever the  plalntlOh  or  their  grantors,  during  this  period, 
complained  of  the  back  water  thus  occasioned,  the  agent 
of  the  prison  or  the  contractors  would  either  lower  the 
flush  boards  or  take  them  wholly  away.  This  was  done 
frequently  up  to  within  Ave  oralzyearaof  theeommence- 
meut  of  this  action,  since  which  time  the  agent  and  con- 
tractors have  reftased,  upon  request,  either  to  lower  or 
remove  the  flash  boarda,  claiming  the  right  to  have  them 
remain.  Atuoperlod  had  theflaahboardsremalnedoon- 
tluDously  for  twenty  years.  The  stats  purchased  the 
premlseson  which  tbedam  was  built,  bat  had  no  grant 
ofanyrlghttoralseandsettkackthewater.  Shortly  before 
the  oommencement  of  this  sctlon  a  freshet  In  the  stream 
carried  the  Hash  boarda  wholly  away,  and  before  the 
defendants  oonid  replace  them  the  plalntlffli  brought  their 
action,  praying  that  the  defendants  might  be  perpetaally 
euiolned  and  restrained  from  using  Hush  boarda  on  the 
dam  to  setback  water  upon  the  plaint!  IT 'a  wheels  and  ma- 
'cblnery.  A  temporary  Injunction  waa  allowed.  iTeld, 
that  no  right  to  nae  fluab  boards  to  raise  the  water  and 
set  It  back  upon  ths  plalntlOb'  premises  bad  been  ac- 
quired by  user;  and  also  Md,  that  the  remedy  sought  by 
ths  action  waa  appropriate  and  the  aotion  malntaloable. 
HaaandamoOierv.AvgtbttrviM^oaert.  Opinion  by  JoHM- 

BOH,J. 


t.  Auwrt  of  reeelBer.  —  When  a  receiver  of  the  property 
and  ellteta  ol  a  corporation  Is  appointed,  andlsqnallBed, 
he  t>eoomes.  by  the  express  terms  of  tbe  statnte,  a  trustee 
not  only  for  the  creditor  upon  whose  application  be  waa 
iqipolnted,  but  for  all  the  Other  creditors  of  tbe  corpora- 
tion.   LIbbv  V.  Botekraiu  et  aL 

X  Dfrtetkmt  to  reerfMr.  —  And  where,  upon  the  applica- 
tion of  such  receiver,  directions  are  given  by  the  court  as 
tn  tbe  manner  of  making  a  sale  of  the  property  of  the 
corporation  In  his  hands,  anch  directions  cannot  be  ns- 
aalled  in  a  collateral  action,  onthegronnd  that  tliey  were 
in  effect  procured  by  a  Judgment  creditor  of  the  corpora- 
tion who  then  was,  and  still  la,  a  Justice  of  the  court  giv- 
ing the  directions,  lb. 

i.  Itdoes  not  follow,  ttota  that  drcumatance,  that  tbe 
creditor  was  not  anthoriied  to  apply  for  an  order  of  sale 
and  dlrecUona  as  to  tbe  manner  of  conducting  It  \  or  that 
he  ooDid  not  draw  tbe  petition  on  which  Itwas  made,  and 
the  order  itself,  either  befbre  or  after  It  was  directed  to 
tM  entered,  lb. 

4.  Saithj/rtetl/ver:  *ttU)V  atldt.  — It  Is  no  ground  for  set- 
ting aside  a  sale  of  the  property  of  a  corporation,  made 
by  a  receiver,  ttiat  the  creditor  upon  whose  application 
the  order  of  sale  vras  obtained,  being  a  Justice  of  the 
court,  was,  by  means  of  his  official  position,  able  to  exer- 
cise an  Improper  Inllnenee  In  the  proceedings  over  tbe 
conrt:  where  It  la  not  shown  that  his  offlclal  poaluon 
resulted  in  producing  anydiSbrsnt  order  or  direction  than 
II  In  tbe  Htb  VDliuns 
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tbe  setUed  practice  aathorlied  the  court  to  give,  or  than 
would  bavo  been  glTen  where  any  other  ponwnWMintt*- 
eiled  In  the  prooeediuBi  to  be  taken.  lb. 

AcUon  /or.— An  action  of  turf  can  be  maintained  osalnit 
a  panon,  or  hi*  personal  repreeentsUr«,  tor  deceit  in 
making  false  represenlaUoni  bb  to  the  solTency  Of  a  mer- 
cautlte  arm  of  whloh  he  was  a  member,  althongh  a  Judg- 
ment haa  been  recorered  agalnat  the  Arm  (and  of  ootirae 
■gainst  htm  Jointly  with  the  others)  lOr  the  price  ol  the 
goods  sold  on  credit  to  the  drm  by  the  plalntm  In  con- 
sequence of  mlBrepreientatlonB.  Morgan  etoLY.SkUlimm, 


1.  Jisvfsux^pnKeKUnpituNrirut.— The snpremeooart will 
not  review,  on  certiorari,  prooeedlugs  taken  against  an 
Indlrldnal  as  a  disorderly  person,  nnder  the  act  of  April 
IT,  1800,  "  In  relation  to  police  courts  In  the  Cll^  Of  Ncnr 
York  "  (Laws  of  1800.  p.  lOOT),  for  threatening  to  abandon, 
and  abandoning  hla  wife.    Matter  qf  Soot. 

t.  Section  Iborofthataot  provides thatanyappealfiom, 
or  amendment  to,  an  order  made  by  a  magistrate  In  mch 
proceedings,  shall  "  be  eicInslTely  for  the  action  of  tbe 
conrt  of  special  seaslons."  And  U  that  oonrt  refosen  to 
entertain  Jarlsdlotlon  lnBacbaoaae,itnuiyhe  oompelled 
b;  mandamni  to  do  so.  lb. 


person,  so  ■■  to  make  a  decree  of  dlToroe  whloh  the  conrta 
of  this  state  are  bonnd  to  r^ard  as  conoliulTe  evidence 
of  a  decree  valid  as  to  her.  lb. 

i.  Tbe  oonrta  of  this  state  will  not  regard  a  servloe  or 
noUce  of  the  pendency  of  an  action,  by  pnbllcatlon  In  an 
Indiana  newspaper,  as  giving  a  eoart  of  that  state  Jorla- 
diction  of  a  defendant  who  was,  at  tbe  time,  a  resident  of 
this  sl»t«.  lb. 

.aiffUtojsrcKttMcuaMOnHv.  c(e.  — AlthODghiBB  agenprsl 
n^e,  a  Jnstloe  of  this  oonrt  is  prohibited  from  practice  In 

as  an  attorney  or  oonnselor.  yet  that  prohibition  does 
not  extend  to.  or  Inelnde,  a  piooeeding  wherea  Jnstlcels 
Interested  In  the  snt^ecl-mstter  of  it.  In  saoh  a  case  he 
Is,  by  tbe  express  language  of  tbe  itatale,  at  liberty  to 


1.  Dtem/or.-^A  decree  for  divorce  ahonid  not  direct 
tbe  payment,  by  tbe  defendant,  of  arrears  of  alimony 
prevlonsly  ordered  by  tbe  court.  The  plalutllT  shonld  be 
left  to  enforce  the  payment  of  soch  arrears  In  the  ordinary 


2.  In  respect  to  permanent  alimony,  the  better  w 
to  direct  a  reference  to  ascertain  the  amount  whloh  should 
be  allowed.  Yet  a  decree  of  dlforoe  will  not  be  reversed, 
on  appeal,  beoanse  It  orders  the  payment  of  a  speelfled 
snm  wlthOQt  a  reference.  lb. 


1.  WhaJw<IIi)(u>.—CeiUflcatesof>lock,andoonpon  gov- 
ernment bonds  will  pass  by  delivery  morHi  taiaa,  without 
any  writing.    WaliJi,  Bucutar,  tie.,  T.  Sexton. 

2.  Tbns,  Where  the  plaintiff's  lestatrli,  during  her 
Illness,  having  examined  certain  oertlfloates  of  bank 
railroad  stock,  and  coupon  government  bonds,  owned  by 
her,  sent  tor  her  husband,  tbe  delbndaut,  and  on  his 
Inglnto  the  room  she  handed  him  the  box  containing  the 
securities,  with  the  key  thereof,  saying  that  she  gave  hi 
the  box  and  Its  oontenta ;  that  they  would  be  of  use 
him  after  her  death ;  and  the  box  and  Its  contents  w< 
taken  and  retained  by  him:  Meld,  that  tbe  title  to  the 
securltlee  passed  to  the  defendant,  although  n.o  transfer 
of  the  stook  was  signed,  and  no  power  authorising  sneh 
transfer  was  executed  b;  the  tealatrlx.  Jb. 


I.  .^Mfi/il«rcei</<ttuT«  to,  oicvldfliiK.— When  tbe  ques- 
tion arises  la  an  action  broogbt  In  this  court,  by  a  wlfo 
against  her  husband,  (or  a  divorce,  pro  eauta  adultery, 
as  to  the  eflbot  which  shall  be  given  here  to  a  decree  of 
divorce  obtained  In  a  olrcolt  oonrt  of  Indians,  by  tbe 
nusband  against  his  wife,  oirvldmce.  It  Is  exclusively  a 
Question  as  to  the  Jurisdiction  of  the  Indiana  oourt  to 
make  the  decree.    Bqffmanv.Hajffimoi. 

SL  In  determining  that  question.  In  the  second  action, 
tbe  court  has  uothlng  to  do  with  any  allegations  of  fraud 
In  Instituting  the  action  iD,  or  procuring  the  decree  of, 
the  Indiana  court,  lb. 

S.  JiirUdletbm  qf.  —  Tbe  tact  that  the  defendant  in  tbe 
farmer  action  Instituted  a  suit  to  set  aside  the  decree  In 
that  action,  for  fraud,  will  not  estop  her,  when  plaintiff 
In  the  second  action,  ftora  Insisting,  on  tbe  trial  thereof, 
that  the  lodlana  oonrt  never  sc^alred  inrUdletlon  of  her 


tfodei  (ifeonrcUnoerronin.—Tim  law  provides  but  two 
modes  of  correcting  errors  In  l^»l  proceedings;  one  by 
nuUon,  where  the  error  Is  one  of  tbrm,  arising  out  of  a 
lUlnre  to  conforni  to  the  settled  rules  of  practice  of  the 
court;  the  other  by<fnic(tl>  where  tbe  errors  consist  In  the 
omission  of  the  court  Itself  to  properly  observe  and  apply 
tbe  law  affecting  the  lights  lirvolved  In  controversy  Id 
making  Its  adjudication  npon  them.  Ubbv  v.  Hoielerant 
etaL 

3.  Where,lnBetlonsnponoontraclafDrthesaleand  par- 
chase  of  land,  the  Judgments  ascertained  the  amounts 
prospectively  to  become  dne  to  the  plain  tl  (Di.  respecti  vely, 
for  principal  and  Interest,  at  the  several  tlmn  when  the 
same  were  agreed  to  be  paid  by  the  defendant,  and  then 
directed  that  In  case  the  same  should,  at  those  periods, 
remain  unpaid,  then  tbe  plalntlllk  should  have  Judg- 
ments fbr  their  recovery,  and  execution  Ibr  their  collec- 
tion ;  held,  that  there  was  not  only  nothing  Improper  In 
this  disposition  of  the  cases,  bot  that,  on  tbe  contrary, 
the  oorrect  practice  relating  to  them  was  punned.  lb. 

S.  B'eld.  also,  that  even  If  the  directions  conlolned  la 
such  Judgments  were  nnwarranted  by  the  law  applicable 
to  sneh  eases,  tbe  error  coald  not  be  corrected  by  means 
of  an  Independent  action  against  the  plalntlDb  In  such 
Jadgments,  brought  by  a  stockholder  In  the  corporation 
whloh  was  the  defendant  therein.  lb. 


I.  Muter'iKaMJlQi/oriiniHtiAi/ncuii^KircoU,— Ifaservant 
does,  without  special  orders,  an  act  of  such  a  nature  that 
he  Is  Justified  In  doing  It,  as  between  him  and  his  master, 
without  an  express  order,  the  master  Is  liable  fbr  dam- 
ages maintained  by  an  Individual  la  consequence  of  tbe 
act  being  done  In  an  nnsklUfnl  manner.  Gilnartin  v. 
The  Mcvor,  etc.,  i^  Out  OUv  qf  J^™  Tork. 

I  Thus,  where  thedefendanta' gardener.  In  attemptlngto 
take  down  a  liberty  pole.  In  a  public  park,  which  had  be- 
come dangerous,  did  It  so  nnsklll fully  that  It  was  precipi- 
tated against  a  telegraph  pole,  which  was  thereby  broken 
off  and  cast  against  the  plaintiff's  daughter,  causing  her 
death  :  ITeld.  that  the  defendants  were  liable,  although 
the  gardener  had  received  no  express  orders  to  remove 
the  pole  from  tbe  oncer  having  charge  of  the  publlo 
parka.  ly 

mnnciFAi.  cobporatiok. 

IHjmeUotu  agalnil,  —  Where  the  charter  of  a  rallrond 
company  In  the  city  of  New  York  not  only  prfhlblteil  the 
dty  oorpontlon  Itvm  doing  any  act  to  hinder,  delay,  or 
obstmcttheconBtmctlon,  but  also  the  operation,  of  the 
railroad,  and  made  It  incumbent  upon  the  city  authori- 
tlee  to  do  such  acts  as  migbt  be  needfol  to  promote  the 
eonstructlon.  and  to  protect  CwspemHim  of  the  road;  AWit, 
that  an  Injunction  would  He,  at  the  suit  of  the  railroad 
company,  to  restrain  the  city  corporation  from  proceed- 
ing with  the  constractlon  of  certain  sewers  in  said  city, 
ordered  by  the  Croton  Aqueduct  Board,  under  an  act  of 
the  legislatnre;  where  the  effect  of  their  so  proceeding 
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iroold  b«  to  oompel  tbe  ntUrowl  compiuiy  to  remove  Ita 
track  to  another  part  o[  the  atreet,  and  to  subject  It  to 
great  IneooTeuieuee,  hlndranae,  and  dalar  In  the  opera- 
tion ot  tba  road,  and  th«  public  to  a  nupeniion  ot  travel 
OTerll.  The  Dtv -Doet,  SaM  BTWiamai/,  tte.,  Jtaanait  Onn- 
JKHVT.  The  ifat/or,  tie.,  </ IfaB  Yorlc 

S.  ItlBDO  ana««r  to  an  applloatlon  foran  Injanotlon, 
In  raeh  a  case,  that  the  building  of  sewera  la  beneftolal  to 
tbepnbUe.  and  neoeasary  to  tbe  bealtliortheoltr;  where 
It  doea  not  appear  bnt  that  the  seven  ma;  1>«  bnllt  with- 
out laterftrlng  with  tbe  plalntlBk.  lb. 


Xemall/  agaftut  tilate  q/'  dtetattd  vaxtiuir.  —  Tbe  rale,  that 
theeredlton  of  a  partnersblp  will  not  be  permitted  to 
reach  the  Individual  estate  of  a  deceaiad  partner  until 
all  the  separate  creditors  are  satlaOed,  appllet  only  U> 
oaaei  foaoded  on  Uie  relatloa  of  debtor  and  creditor,  and 
oannot  Inlerfsre  with  the  remedy  against  any  Individual, 
or  bla  estate,  m  a  wrong-doer.   Margon  et  < 


omen.' AoiGoarmted.— If  an  order,  directing  the  receiver 
Of  a  oorporatlon  ae  to  the  manner  In  which  be  aball  pro- 
eaed  In  giving  notice  of,  and  conducting,  a  sale  of  real  es- 
tate. Is  Irregolar  or  Improvident,  Ita  oorreotion  should  be 
Bongbt  by  a  motion  before  the  conrt  that  made  It.  An 
Independent  action  will  not  He,  Ibr  that  porpoae,  even 
though  the  plalutilTwas  not  a  party  lo  the  proceeding  In 
wbioh  the  order  was  made.  Bucbanordercannotbeqaes- 
tloned  In  a  collateral  action  brought  by  a  stockholder  of 
thsoorporatlonwhoaepropertylSBOld.  lAbb^r. Itotdmint. 


I.  Upon  a  sale  of  speclflo  articles,  the  title  vesta  Id  the 
pDrcbaaer;  and  that  being  so,  It  Is  well  settled  that  the 
loss.  If  any,  Ibllow*,  or  atUwhea  to,  the  title.  Dixier  t. 
Norton. 

3.  Tbe  vendor  beoomea  aimply  a  bailee,  and  cadnat, 
where  there  I*  no  fault  on  his  part,  be  liable  by  reaaon  of 
the  destruction  of  the  bailment.  lb. 


—  Proof  that  a  witness  had  prevlonsly 
told  to  others  the  same  story  he  testlflea  to  la  Inadmissi- 
ble for  the  purpoaeotcoiroboraUnghla  testimony.  Henoe 
the  testimony  of  tbe  plalntKr.  showing  that  (acta  aworn 
to  by  a  witness  were  prevlonaly  commanlcated  to  him  by 
the  latter,  can  scarcely  be  regarded  oa  any  legal  evldenoe 
to  oontirm  tbe  wltnesa.   Sutler  v.  IViutois. 

9.  OnUMHtii. —Where  a  relteree  slated.  In  hla  report, 
that  there  were  many  clrcumitancea  tending  to  weaken 
■nd  disparage  the  testimony  of  a  wltnees,  yet  that,  in  view 
of  all  the  Qlrcnmataneea,  he  (Ut  Impelled  to  believe  blm 
M  a  tptr^td  jnrMcular;  held,  that  this  was  a  proper  case 
fbr  tbe  application  of  the  maxim,  Fatrut  ta  uno  JUitut  M 
OnailboM.  lb. 

S.  Where  the  testimony  of  a  witness  was  Improbable, 
and  Inconsistent  with  the  inrroundlng  beta;  waa  con- 
tradicted by  the  defendant  and  by  the  cironmstaucea ;  tbe 
witness  oontradieted  and  Impeached  himself,  by  his  writ- 
ings and  acU;  all  the  defendant's  wltneaaeeoontradloted 
him;  and  he  was  snatalned  by  no  witness  andnoclrcom- 
■tancM;  htUL,  tbat  It  would  be  a  mockery  of  Jaatlce  to 
mslaln  a  jngment  fbnnded  upon  bU  testimony.  lb. 


(Ctm'lnunl  fntm  UM  uwdt.) 


JVMofetfpoTAeT.  — Plolntlfr,  by  hla  agent,  made  an  oral 
application  ftir  Insurance  upon  furniture  at  hU  private 
room  In  a  hotel,  and  tbe  Insurance  agent,  under  a  mla- 
apprebensloD,  made  out  a  written  application  fOr  an  In- 
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Burance  upon  furniture  In  plalntllT's  office  In  another 
building.  Afterward  plalntllTslgned  tbe  application,  paid 
tbe  premium  and  received  the  policy,  without  noticing 
the  mistake.  The  rate  charged  waa  tnucA  1«  than  would 
have  been  charged  for  Insuring  thefDmUiireattbe  hotel. 
In  an  action  to  reform  the  policy,  etc..  fi«I(t,  that  the 
minds  of  the  parties  never  met,  and  there  was  no oontroat, 
Lediiant  V.  H<Blfard  Pitt  iiu.  Cb. 


Si^H  to  ^an^er  muU  Ut/fdtral  anirt.  — The  fiKtthat  an 
tuauranee  company,  created  by  the  lawn  of  anotberstate, 
do««  business  In  this  atate  In  caoformlty  to  its  laws  reg- 
ulating the  transaction  of  Insurance  bualneaa  by  Ibrelgn 
ccanponlea,  and  that  Ita  ogenta  here  are  authorised  to 
accept  service  of  process  from  our  state  courts,  does  not 
deprive  It  of  the  right  to  translbr  to  the  federal  coorU 
(under  the  12th  section  of  the  Jndlolary  act  of  178^  a  anlt 
oommcDced  against  It  In  a  court  of  this  slate  and  by  a 
citizen  thereof. 

(Paittb,  J.,  Is  of  opinion  that  so  much  of  tbe  Jndlolary 
act  aa  provides  (Or  the  transfer  of  canaea  from  atate  courts 
lo  tbe  (Bdeml  courla  la'InvaUd.  coij,  3.,  though  of  the 
sameoplnlon,  sciioteaoeB  In  the  ipplloaUon  ot  the  act  to 
this  cause,  to  save  loss  and  embarrassment  lo  tbe  parties, 
Dixon,  C  J.,  holds  the  act  valid.)  Siorr  v.  Tht  Btme 
Imumnei  Cbmpanv  Of  New  York. 


1.  InaeUono/  (or(,— Owners  In  common  of  a  mill,  who 
have  derived  their  respective  rlghla  ander  dlH^rent  con- 
veyancBB.  may  join  In  an  action  of  tort  (Or  a  diversion  of 
water  from  their  mill,  bnt  cannot  Join  In  an  action  Ibr 
breach  of  defendant'a  covenanla  In  reftrenoe  to  such 
water.    Samuflt  ei  at.  v.  BUmchard  et  al. 

a.  Whenfudfftnent  iii<IIno<  be  rmennl. —Where  the  sum- 
mons waa  fbr  a  money  demand  on  contract,  but  the  alle- 
gations of  the  complaint,  tbough  apporentiy  designed  to 
state  a  cause  of  aotlon  on  contract,  are  snlBclent  lo  show 
ajolntcanseofaotiontotort.and  the  cause  was  tried  as 
sac h,  Judgment  (Or  plolntm  will  not  be  reversed  on  tbe 
ground  ttiat  they  could  not  join  In  the  aotlon  aa  one  on 
oontiact.    lb. 

S.  JTou/  etfeeUim  U>  be  taken — Where  tbe  tOcIs  showing 
tbat  plalutlfb  could  not  Join  In  the  action  as  one  on  con- 
tract appeared  on  the  &ce  of  tbe  complaint,  and  the  objec- 
tion waa  not  taken  by  demurrer,  the  appellate  court  will 
not  oaanme  that  It  was  taken  at  the  trial  (agalnat  the 
stotemeutot  the  respondent's  counsel  to  the  contrary), 
merely  because  there  was  a  motion  tor  a  nonsuit,  the 
grounds  of  which  do  not  appear.    lb. 


t.  NM  to  ezomfH ju^e'imteuM,  —Jurors  abonld  not  ex- 
amine thejndge's  minnles  of  evldenoe  without  the  dlreo- 
tlon  or  consent  of  the  court.    Oraoet  v.  Oibu, 

3.  But  where  It  appears  that,  though  this  waa  done,  the 
verdict  was  olTbclad  thereby  only  in  Iraing  rendered  more 
taTotable  to  detbndanta,  It  should  notbesetasldeODtheli 
motion.   lb. 

immcX'B  tODBT. 

1.  oannatadmlt  OepoiUtm  taken  out  q^riots.- AJusUoe's 
eoort  eanuot  admit  In  evidence  a  deposition  taken  on  t  of 
the  stats  befbre  a  notary,  although  the  adverse  party  had 
notice  oftha  taking  and  opportunity  for  oross-examlna- 
Uon.   amllhetaLv.Slring'iam. 

2.  Bat  where  the  oause  Is  tried  de  nam  on  appeal  from 
the  Justice,  tbe  appellate  court  has  dlaoreUon  to  receive 
tbe  ertdenee,  under  see.  38,  chap.  IS7,  &  B.  Jb. 


1.  On eoiulrtialloini/ railroad.— 1.  Wberepartof  Btraetof 
land  bos  been  taken  (br  a  railroad.  If  the  market  value  of 
the  residue  la  reduced  by  reason  of  the  road  crosalng  it, 
the  owner  bl  entitled  to  damages  (br  moh  depredation. 
anvderetoL  r.  WMera  UnioaB.X.  CC 
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3.  In  snoh  case  It  Is  Dot  error  to  att  wltnessea,  who 
ate  fiirmera  owning  land*  In  the  vicinity,  bow  mucb  in 
their  opinion  pl&lntllTB  land  has  been  depreclktAiI  by 
■Dch  road  oroMlns  It.  n, 

>.  Nor  la  It  error  to  permit  the  vltneasea  to  state  the 
reasona  fbr  andi  decreolatlon,  wben  the  Jory  are  In- 
airneted  that  Uiey  are  to  allow  damagea  only  for  the  aotoal 
redaction  In  tbe  market  ralne.  lb. 


»  ftir  vflori.— By  a  oertalD  Instmment  A.  and  B 
3  C  and  D,  their  heirs,  etc,  a  oeilalu  amoant  of 
water  at  a  certain  dam,  for  four  years;  and  altar  a  cove- 
nant by  leaaeea  to  pay  a  apeclfled  r«Dt,  and  one  by  lesson 
to  raise  the  dam.  etc.,  and  aatlpulatlon  that  leaneca  might 
purehasethewaterlaqavetlonataspeciaed  price, a  clause 
la  added  by  which  logsors  "fnrthar  covenant  and  agree 
that  tn  case  leasees  ahall  not  purchase  tbe  water  as  here- 
inbefore provided,  and  ahall  signify  their  trlsh  to  lessors, 
their  heirs,  etc,  at  the  eiplratloD  of  this  lease,  to  have 
the  same  extended,  they  (lessors)  hereby  covenant  and 
agree,  fbr  thenuelvea,  their  helm,  etc..  to  eilend  the  lease 
far  the  term  of  ulnety-nlne  ysais;  provided,  always,  that 
in  case  laid  lease  shall  be  so  extended,"  the  lessees  shall 
pay  a  certain  annual  rent.  Coli,  J,,  vas  of  opinion  that 
this  was  not  a  dtmite  for  a  fhture  term  of  nlnety-ntne 
yeiirs,  to  take  eObct  at  lessee's  sole  option,  and  on  the 
giving  of  said  notice,  bnt  was  merely  a  eovenml  to  renew. 
DizoB,  C  J.,  waa  of  the  opposite  opinion.    Orfon  v.  Koonan 


].  n  meant  eonirtMf.  —  Where  the  law  requires  a  pnblle 
work  to  be  let  to  tbe  lowest  bidder,  snch  bidder,  after  bla 
bid  baa  twen  r^eolad  and  the  contract  awarded  to  an- 
other, has  no  abaolnte  right  to  a  manOamut  to  compel  the 
eiecatlon  of  a  oontraot  With  him ;  and  in  this  case  tlie 
court  refuses  to  complicate  the  matter  by  directing  the 
court  below  to  isane  the  writ.  Batt  ex.  rel.  fActon  etoLv, 
Soard  of  Eduealion  i)t  .flmd  du  hae. 

%  What therigbiaottfiepuiiUamBybelnsualiacaMDot 
here  determined.  Zb, 

J.  ^(«on /or  treipoM.  —  A  married  woman  may  sue  atone 
tor  a  trespass  to  land  of  which  she  waa  In  poaseaalon, 
claiming  it  as  her  separate  property,  althoogh  her  hus- 
band lived  with  her  on  the  land  and  cultivated  It  for  her, 
be  having  no  right  to  the  land  except  what  those  busts 
gavehlm,    Rxfv.Oombrr. 

1.  It,  atler  proof  ot  her  possession  and  of  tbe  trespaas, 
the  ftujt  Uiat  she  U  a  married  woman  appears  on  tbe 
crosH-exam  I  nation,  parol  evidence  is  admissible  on  her 
part  to  explain  tlie  nature  of  her  possession  and  of  her 
husband's  occDpancy,  although  such  evidence  would  not 
be  admissible  to  prove  her  tUa,  or  the  court  may  have  no 
Jurisdiction  to  try  title  to  land.  Jb. 


1.  Ji^W<i^ountsr.— Where,  by  conveyances  of  water  Bta 
dam.  a  particular  owner  Is  entitled  to  apriority  In  tbe 
nie  ot  a  speollled  amount  of  water,  tbta  muat  be  held  to 
imply  that  be  is  entitled  to  aoch  a  head  of  water  aa  will 
enable  him  to  make  a  beneflclal  nae  of  that  amount  Id 
propelling  machinery.    Ainwclt  <f  at.  v.  BUxitAarA  et  at. 

a.  Wroaena  dfveriloa.  -~  If  in  luoh  case  tbe  bead  becomes 
so  low  that  parties  subsequent  la  right,  by  continuing  to 
use  the  water,  prevent  such  benetlclaJ  use  by  tbe  party 
ir  in  right,  they  ore  liable  as  for  a  wrongful  diversion. 


lb. 


1.  £W<lene«tAii(d«d(ibto(utetD(uim^n«>r«(Vf.— The  evi- 
dence required  before  a  deed  absolute  on  Its  face  will  be 
adlndged  to  be  only  a  mortgage  should  be  clear  and  con- 
vlnclng,  such  aa  courts  of  equity  formerly  required  in 


such  cases,  and  equal  In  force  to  that  upon  which  a  deed 
wilt  ba  reformed.    Ke7\i  v.  Latley  et  aL 

3.  Whether,  after  tbe  death  ot  grantee,  the  unaided  tes- 
timony ot  grantor  alone,  however  Intelligent  and  cred> 
Ible,  should  be  held  aofllcieut  In  such  case,  gaare.  lb. 

i.  In  thlscaae  grantee  being  dead,and  the  onlyevldenoa 
being  that  ot  grantor,  which  the  court  regards  as  vooU- 
latlng  and  contradictory,  and  unsupported  by  any  strong 
Borroboratlng  dreumstance,  ajndgment  giving  full  elTect 
to  thedeed  asan  abaoluteconveyance,  iaaffinned.  lb. 

t.  AitwsgumlV  aegulTadproperii/.—A  railroad  company 
mortgaged  Its  line  ot  road.  Including  Its  "right  at  way, 
and  tbe  land  occupied  by  the  road,  with  the  supentmc- 
ture  and  tracks  thereon,"  and  oil  its  rolling  stock,  etc., 
etc.,  "and  all  other  personal  property  appertaining  to  said 
line  of  rood  and  now  belonging  to  said  company,  or  here- 
after to  be  acquired  by  It,  and  all  rights  thereto  and  inter- 
est therein ;  and  also  all  the  fature  tight  thereto,  and  In- 
terest therein,  to  tie  acquired  by  said  company,"  with  lis 
n:an<jilaes,  etc.,  etc.  A  strip  of  plalntllT's  land,  occupied 
by  tbe  company  for  Ita  road-bed  at  the  dale  of  said  mort- 
gage, was  tubtequaitUi  deeded  to  the  company,  and  after- 
ward defendant  purchased  the  road  under  a  foreclosure 
or  said  mortgage.  BOd,  that  said  strip  of  land  was  cov- 
ered by  tbe  mortgage,  and  defondent  look  the  same  t^ee 
ot  the  vendor's  lien  for  unpaid  purchase-money.  Ptene 
T-TKeWl-AaLFmUSaUmiiiOa. 


1.  Poieer  lo  I«v  lax.  —  Where  a  city  it 
bnlld  a  hart>or.  Issue  Its  bonds  for  the  price,  and  raise 
money  by  taxation  to  pay  tbe  Interest  and  principal 
thereof  aa  they  should  beoome  due,  but,  on  Its  failure  to 
Issue  the  bonds,  tbe  contractor  obtained  a  money  Judg- 
ment for  the  amount,  and  tbe  city  had  no  properly  OD 
which  execution  conld  be  levied:  Bad,  that  the  city 
council  had  tbe  power,  and  would  be  oompelled  by  mon- 
damv»,  to  levy  and  ooilect  a  tax  to  pay  auch  Judgment, 
BtaU  ex  reU  Bajbrouek  v.  CUi/  itf  MOuiauktt. 

2.  Whether  B  power  tn  a  municipal  corporation  to  con- 
iroct  ft  debt  necessarily  carries  with  it  the  power  to  raise 
money  by  taxation  for  Its  payment,  is  not  here  decided. 
DiXOH,  C  J.,  la  of  the  opinion  tliat  it  does,  where  that  Is 
the  only  means  which  the  debtor  lioa  of  enforcing  pay- 
ment lb. 


1.  TtazoUoncif.— Shares  In  national bankslocaled  In  tbla 
state  are  suhject  to  taxation  bytheatate.although  shares 
In  the  slate  t>anka  are  not  taxed  eo  nomliu.  Thedeolslon 
In  ftm^itsv.  3^iSto<«,S3WlS.MIS,  adhered  to.    Boffnaa 

2.  Cliapter  136,  lAwa  of  1868,  which  provides  "  for  tbe  re- 
assessment and  oollectlon  of  delinquent  taxes  of  ISSGand 
OK,  on  the  shares  ot  national  tianka  In  this  state,"  1* 
valid.  lb. 

a.  The  tax  levied  by  law  upon  tbe  aipUal  ot  the  state  Is 
a  full  egxUvaleni  to  that  levied  upon  the  iliaree  ot  the  na- 
tional banks,  under  said  chapter;  and  adequate  provlaion 
Is  made  by  it  to  prevent  the  rate  of  taxation  upon  those 
shores  being  greater  than  upon  other  moneyed  capital  In 
this  State.  Tb. 

«.  An  averment  ttiat the  rate  of  taxation  upon  plaintiff's 
■harea  In  a  national  bank  In  this  staCe  was  greater  than 
that  assessed  for  "state  tax"  upon  other  moneyed  capital 
In  the  hands  of  Individual  citliena  of  tbe  city  in  which 
plaintiff  raided,  >keld  Insufflolent  to  show  the  tax  Illegal; 
It  not  appearing  Uiat  such  rate  waa  greater  than  that  Im- 
posed upon  such  other  moneyed  capital  for  state,  oonnty, 
and  municipal  purposes.  lb. 


JhcraatntruaU.  —  Wberea  crosawatk  was  in  such  a  de- 
fective condition  as  would  render  the  ctty  liable  for  Inja- 
rlea  resulting  therefrom  without  contributory  negligence, 
tlw  court  cannot  hold,  aa  a  matter  of  law,  tbat  plaintiff 
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IFIivn  rafuWfa  proBl.  —  Wbere  a  motion  lOr  »  nonaiilt  la 
Improperlr  denied,  but  the  requlHlte  proof  Is  anerword 
■applied,  the  error  Is  onred.  Mati  et  al.  -v.  Buckew  Uuluai 
InM.Oa. 

1.  Pavable  in  tpeaifle  arffe2#K  — In  ui  aotloD  opon  a  note 
pajBble  In  Iqnber.  the  court  oooOned  the  eTldeuce  ai  to 
the  value  oftbelnnibec  to  the  time  Then  the  notebeouna 
dne,  and  the  time  to  wblch  payment  iraa  extended  by  oral 
anrnDgement.  Held,  that  there  waa  no  error  of  wblcti 
dqftnilonU  coold  complain.    Ormttv.  QatuetoL 

1.  There  being  no  pretense  that  deftDdanU'  llBblllty  ax 
makera  of  the  note  waa  not  abeolute,  or  that  It  vaa  allboud 
by  the  BtatQle  of  Irandi,  their  oBat  to  show  that  It  iraa 
Blven  In  payment  for  property  delivered  to  a  third  party 
waa  wholly  Inuoalerlal.  lb. 

To  nu/rtgoffte  tfrighlt  ttftqattabU  oamer.  —  Where  P,,  being 
the  eqnitable  owner  of  sixty  acres  of  land,  cleared,  fenced, 
and  cnltlvated,  by  a  tenant,  three-qoBrtera  of  an  acre 
thereof,  the  land  being  heavily  timbered  and  In  a  sparsely 
settled  conntry,  and  the  neighbors  generally  undentand- 
Ing  tbat  It  belonged  to,  and  vas  ocoapled  fbr  P..  Bfld,  that 
this  was  SDoh  an  open,  visible,  notorious,  and  anamblgn- 
ouB  possession  aa  oonstltalad  ni>tlee  of  P.'a  rights  (o  one 
who  took  a  mortgage  (Torn  the  holder  of  the  legal  title. 
WlekfU.LakaHoL 


1.  CbuMq^dcMMt.— An  allegation  In  the  complaint  that 
plalntUT's  horses  having  strayed  npon  defandant's  track, 
without  any  Ihnlt  of  plalnUlT,  defendant "  so  oareleesly 
■ud  negligently  nm  and  mroiaoetl  Iti  locomotive  and  oars, 
and  Its  railroad  track,  gronnds  and  Jena—,"  that  Its  said 
locomotive  and  cars  ran  over  and  killed  said  horses, 
stateaacanseof  action  for  the  n^llgeot  management  of 
Oie  (rain,  hot  not  one  fOr  Injuries  caosed  by  defendant's 
neglect  (t>  maintain  proper  (bnoee,luaonseqaence  whereof 
the  horaes  strayed  upon  the  track  and  were  killed.  AnU*- 
dsU  V.  Ofk  A  iVl  W.  Oailvnv  0>- 

3.  Bat,  the  bill  of  excepUons  ftOUog  to  slate  that  It  con- 
tains all  the  evidence.  It  most  be  prestmied.  In  tavor  of 
the  Judgment,  that  there  was  evldenoe  to  anitala  the 
cause  of  action  stated,  althongb  Uie  evidence  contained  In 
the  bill  bearing  npon  the  question  of  negligence  all 
relates  to  the  condition  ol  delendant'a  Ane«.    lb. 

I.  Degm  {ifdaigmee.  —  Under  the  aiotule  Which  requires 
i«UroBd  aomp«uiies  to  ibnoe  ttaelr  tracks  and  makes  them 
abatdntsly  liable  for  Inlnrles  to  domestic  animals  stray- 
ing tbereapon  in  case  of  their  negleot  to  do  ao,  such  com- 
panleaare  bound  to  exercise  ^  MffTidrgr^tf  Mloenet  in 
keeping  their  IBncee  In  a  safb  condition.    Tb. 

i.  B  tteau  that  If  the  company  has  a  patrol  passing 
along  tbe  track  dally,  and  If,  when  informed  of  any  de- 
fsot  In  its  fence.  It  at  once  makes  the  necessary  repairs, 
this  wlUdlsoharge  It  from  liability.   lb. 

S.  Bat  It  was  not  error  for  the  conrt  to  refuse  to  instmet 
the  Jury  In  this  case,  that  "defendant  was  required  to  ex- 
ercise only  ordMoTv  «^re  and  diligence  In  maintaining  tbe 
fenoealongltaroad."   lb. 

S.  JInBn<naHonq^p(ir4i.  — TTnderohapterlTS.lAwsof  IBSS, 
a  partr  to  an  action  may  be  examined  as  a  witness  on  bis 
own  behaltwltbont  notice  to  the  adverae  parly,  allhotigh 
the  latter  is  a  corporation.  Dtibxmatur  etoLv.  M.  and  F. 
du  CK  R.ILO). 

T.  IfeOtlotnee  fnprmiMfturnittaUfplaCibnn.  ~  In  an  action 
against  a  railroad  company  fi>r  Injnir  u>  the  person, 
■Dffbred  by  a  passenger  in  descending  from  a  oar  to  tbe 
company's  platform,  the  coart,  having  Ihlrly  Hubmltled 
to  the  Jury  whether  the  platform  was  a  snltableone  and 
the  cor  properly  drawn  ap  to  It,  did  not  err  In  refusing  to 


submit  further  the  qaeations  "  whether  defendant  had 
any  reasonable  or  probable  ground  to  expect  an  accident 
to  a  passenger  properly  deecendlng,"  etc..  and  whether  It 
had,  for  a  long  time  before  the  accident,  need  the  vOOb 
platform  In  the  same  condition  and  In  oonnectlon  will) 
me  same  ear,  etc   Jb. 

S.  Where  a  railroad  oompan]',  by  Its  negligence,  oom< 
pels  a  passenger  to  choose  between  Incurring  some  riak 
lu  leaving  tbe  train,  and  being  exposed  to  other  inooD- 
venleaoes  to  which  It  has  no  right  to  expose  him,  and  he 
la  litjured  lugettlugoirnDderclrcunutancea  which  would 
not  prevent  a  person  of  ordinary  prudenea  from  doing  ao. 


,   lb. 


1.  Stipulntiim  lo  rtftr.  — Where  parties  loan  action  stlp- 
nlale  that  It  may  be  referred  to  any  one  or  two  of  certain 
persons  named,  as  the  plaintiff  may  elect,  the  defendant 
Is  not  entitled  to  any  notice  of  the  election  or  of  the  order 
of  reference,  other  than  tbe  notice  to  appear  before  the 
referee  ao  appointed.    AndnuM  v.  SttUrUii. 

%.  Tbe  Judge  of  another  circuit  than  that  In  which  tbe 
actlonlapendlngmaybeappolntedraferee,  If  the  parties 
so  stipulate,  lb. 

i.  An  ohiectlon  that  the  trial  before  the  referee  was  Bp- 
poluted  to  be  held  lu  an  nnsoltable  place  should  be  token 
before  the  trlaL  lb. 


L  Becordingdnd  In  frtmd  ef  prior  HirAf*.~One  who  pro- 
cures and  pots  on  reoord  a  deed  of  land  In  fraud  of  the 
rlgbtaof  aprlor  grantee  whose  deed  Is  not  recorded  be- 
comes a  trustee  of  the  legal  UtIetOt  blm.    TronOt^Bimk 

2.  Where  anch  title,  after  a  transfer  to  an  innocent  pnr- 
cbaser,  revests  In  such  ttauduleot  grantee^  tbe  trust  re> 
attacliea  to  It.  lb. 


1.  AffldaM  for  pubUealloa  qf  lummont.  —  An  afltdavlt  fbr 
publication  of  summons,  which  states  that  defendant 
cannot  with  due  diligence  be  found  in  this  slale,  need 
not  show  ufhol  diligence  has  )>eeu  used.    Sueterlee  y.  Sir. 

%.  Whera  the  order  of  publication  states  that  a  cause  of 
action  eilBU  In  plalntUTa  Ihvor  a^nst  defendant, 
founded  npon  contract,  that  la  (by  ch.  4W,  Laws  of  IStG) 
evidence  of  those  Huts;  and  It  cannot  be  ohJected,  on 
appeal  troia  the  Judgment,  tbat  the  qmitartt  does  notshow 


theu 


lb. 


S.  Where,  through  Inadvertence,  the  evidence  of  due 
service  of  summons  by  publication  was  not  filed  beforo 
appealtakeo  from  the  Judgment,  the  circuit  court  (under 
sec  18.  ch.  IIB,  R.  8.)  may  allow  It  to  be  filed  aa  of  the  day 
Judgment  was  entered.  lb. 

4.  Tbe  appellant,  In  such  eaae,  would  be  allowed  there- 
upon to  dismiss  his  appeal  without  costs.  lb. 


BoBMnaUen  <)f  d^itor't  viift.— la  snpplemeDtary  pro- 
ceedings, the  Judgment  debtor's  wUb  may  be  required  lo 
disclose  wbetbir  she  has  property  of  the  husband  under 
her  control,  and  may  be  attached  as  fOr  a  contempt  tOt 
rethslng  to  answer.    AHtton  </  Mary  J,  tyBrim  /Or  a  Bar 


UobOUfH  .Air  pmloui  tcmu,  —  Where  the  olSce  of  county 
treasurer  Is  held  by  the  aame  person  (or  two  snocssslva 
terms,  the  suretlea  on  his  bond  fOr  the  second  term  are  not 
liable  for  moneys  which  should  have  been  In  his  hands  as 
such  treasurer  at  tbe  commenoemeut  of  that  term,  but 
which  he  had  la  bet  converted  during  his  tlrst  term. 
Vh^anV.Odtelat. 
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■apervlaon  promlud  Ihe  owner's  agent  on  Bandar  fi>l- 
lowlng  that  he  iroald  not  open  hla  offloe  the  next  da; 
nntll  the  rcsnlar  hour  (B  a.  h.},  and  woald  then  give  him 
a  fair  opportuoltr  to  redeem;  bat,  by  oollulon  with  the 
osent  of  the  bolder  of  the  tax  certificate,  be  opened  the 
oflloe  at  six  o'clock  Uonday  mornloB.  and  executed  tbe 
tax  deed  and  bad  It  apon  record.  Held,  that  on  tbeee 
faolB  the  tax  deed  might  not  only  be  annulled  Id  eqalty, 
bat  avoided,  aa  fraadnleat.  In  ^leolment.    JUiKAw  t. 


%  Whether  a  biz  deed  can  be  legally  exeeoted  oat  of 
builneu  boor*,  not  deiennlned.  lb. 

S.  Where  the  complaint  In  ejectment  U  la  the  ordinary 
form,  and  does  not  dlsclooe  the  origin  of  plalntllTi  title, 
defendant,  aader  a  general  denial,  may  prove  any  (acta 
wblch  will  defeat  tbe  title  set  up  by  plaintIS  lb. 

4.  When  luiCa  ai  to  which  there  la  no  cooHlct  of  teetl- 
mony  ihow  the  verdict  lo  be  clearly  rlgbt.  Judgment 
thereapon  will  not  be  revereed  for  erron  lo  the  mllng  of 
the  court,  lb. 


1.  OnulrufiUan  of  act  trtaUng  c^.— Where  an  act,  ap- 
proved March  Sth,  ISSS,  to  incorporate  tbe  city  of  River 
Falla,  declared  that  a  certain  part  of  thebnm  of  that  name 
should  oonalltnte  anoh  city,  and  that  an  election  for  mu- 
nicipal offlcera  ibooldbeheld  on  the  firet  Monday  of  said 
month  of  April,  upon  a  notice  of  at  least  two  weeks  — but 
said  act  waa  not  published  until  April  1st,  and  no  election 
waa  had  nor  organization  of  a  city  government  eOteCed: 
Held,  that  tbe  district  so  deeJgnated  eontlaaed  to  be  a 
port  of  the  ttmm  of  River  Falls,  and  its  inhabltauU  were 
entitled  to  vote  at  the  poll  of  said  town  at  the  next  sub- 
■eqnent  lUl  election.    BtaleexreL  TFife  v,  SuOon. 

3.  Declarations  In  said  act  that  from  and  after  lald  flrst 
Monday  of  April  the  deslgnaled  district  sbould  consti- 
tute the  city  of  River  Falls,  and  the  connection  between 
that  distriot  and  the  town  shoald  be  dissolved  for  all 
town  parpoaea,  must  be  conatmed,  with  retbrenoe  to  the 
whole  scope  of  the  act,  aa  intended  to  become  fhliy  opera- 
tive .only  when  tbe  dty  organlcation  sbonld  he  effected. 


lb. 


In  efpats  eoiuetrffiifiv^itrv.— WhereaneqiiityoaaBeiB 
Wed  by  a  Jury,  the  court  shoald  render  a  Judgment 
Hgal  nst  the  verdict  unsupported  by  the  evidence.    Blair 


1.  In  6111  t/ (ale.  —  Where  a  bill  of  sale  contains  lome 
express  warrnn ties,  oral  proof  of  others  la  laadmlaslble. 
MerHman  V.  Field. 

i.  Thus,  where  a  vendor  of  lumber  exeeated  to  vendee 
a  memorandnm  of  the  aale  containing  warranties  of  title 
and  a^nat  Incumbranoea,  vendee  could  not  ahow  an 
express  oral  warranty  that  the  lumber  was  mercttant- 
able.  lb. 

S.  7nq)Uaf.— But  where  vendor  waa  the  manalactarer, 
and  vendee  a  lumber  merchant,  and  the  lumber  at  the 
time  of  aale  waa  lo  rafia  and  Incapable  of  inspection, 
there  was  an  tmpUed  warranty  tiiat  It  was  merchant- 
able. It. 

t.  What  doer  not  eoiuUftde.  —  FlalntllT's  aasarancee  that 
trees  sold  by  him  to  defendants  were  not  injured  by  hla 
manner  of  iceeplog  them  after  taking  them  op  and  before 
pocking  them,  held  not  to  constitute  a  warranty,  where 
defendants  were  present  daring  the  time,  knew  how  the 
trees  were  kept,  and  after  they  were  packed  accepted  a 
bill  of  Bale,  paid  part  of  the  purchase-money,  and  agreed 
In  writing  (which  contained  no  referenoe  to  warranty)  to 
pay  tbe  remainder  on  delivery  of  the  trees.  Baker  v. 
BendtnmtlaL 

5.  After  such  acceptance  of  the  bill  of  sale,  and  the  eze- 


1.  AdvaneemenL^A.  wUl  contained  the  fbllowiog  pro- 
vision :  '■  I  ¥mi  unto  my  son  D.  W.  all  the  value  contained 
In  three  certain  parcels  of  land  conveyed  to  hi m  by  me  by 
deed  on  the  lOth  of  October,  1869,  excepting  and  reserving 
tbe  sum  of  tl.OOa  with  Interest,  according  to  certain  notes 
given  by  the  said  D.  W. ;  which  said  sum  of  tl.OOO  is  to  be 
added  to  my  personal  estate."  Held,  that  on  its  Ikce  this 
most  be  constrned  to  mean  that  said  land  had  been  con- 
veyed to  D.  W.  by  way  of  advancement,  and  not  to  be  a 
t>eqD«t  of  money  equal  to  the  value  of  said  land.  Jtfiil- 
ford  V.  Ooon,  ex'r,  etc. 

i.  OmdOiimal  bequetl.  —  i.  will,  after  certain  absolnte 
devises  and  beqneaCa,  proceeds:  "And  whereas  I  have 
entered  into  a  eontrsct  to  sell  or  lease  a  certain  portion 
of  my  mineral  lands  to  J,  C.  fbr  a  certain  price,  which  la 
atipnlated  In  a  written  agreement  between  J.  C  and  my- 
self, now.  if  tbe  said  sale  la  oonaammaled.  I  hereby  make 
tbe  following  bequeala."  Here  follow  bequests  lo  X.  and 
Y.  Tbesale  to  J.  C.  was  never  consummated;  but,  from 
other  cBUSM.  the  testator's  estate  largely  Increased  In 
VBlne  after  his  deatb.  so  as  to  leave  a  large  anrplos  after 
paying  all  debts,  tiequests,  and  legaoleii.  ir«Id,  tbat  upon 
these  &cts  alone  the  court  could  not  hold  tbe  conditional 
bequests  to  Z.  and  T.  ever  to  have  vested.  Teamttuaift 
AppeaitnreLa^WiUt^ilcOov. 

3.  Thewlllconlalnedafurtheralanaeaflfbltows;  "And 
lastly,  If  the  contract  between  J.  C  and  myself  should  be 
consummated,  it  is  my  opinion  there  will  be  a  surplus 
after  paying  my  debts  and  the  tiequests  herein  before 
made;  if  ao.  I  desire  that  the  some  be  divided  between 
my  legatees  In  the  same  ratio  that  I  have  already  given 
them."  Beia,  1.  That  the  condition  herein  defined  Is, 
simply  that  there  shall  tie  a  aurplns,  and  not  that  it  shall 
arlae  in  the  manner  suggested.  3.  Tbat  taking  th la  clause 
with  tbatjnstmentioned,  CislnWnHonof  tbe  testator  most 
be  held  to  have  been,  tbat  X.  and  Y.  should  take  in  caaa 
ofsuch  a  surplus;  and  the  ooxirt  ahonld  give  effect  to  that 
IntenOon.  lb. 

i.  ih<ni<q^  testator.— The  tnloMan  of  a  testator,  as  col- 
lected from  the  will,  must  prevail,  whenever  effect  can  l>e 
given  to  it.  BatbTtan  v.  BetbUtary  Legateet,  etc. 

&.  A  testator  devised  to  his  wife  In  Ibe  one-third  of  all 
tbe  real  eatat«  of  which  be  sbould  die  seised,  and  be- 
queathed her  one-half  of  his  personal  properQ'.  After 
certain  other  t>equesls,  ha  beqneathed  to  his  fMher  and 
mother,  and  tbesurrivor  of  tbem,  the  use  and  profits  of 
the  residue  of  his  property,  devising  snob  reeidne  of  tbe 
real  estate  ta  the  executor  in  tmst  fOr  that  purpose,  and 
added;  "If  at  the  decease  of  my  Ihther  and  motber,  the 
value  of  tbe  real  estate  devised  to  my  wife,  added  to  the 
amount  of  personal  property  •  •  •  •  aliBll  not  be 
In  the  aggrwate  rJS,000,  then  *  *  •  1  devise  and  bequeath 
unto  her  such  sum  aa  will  make  tbe  aggregate  sum  derived 
from  my  estate  t!S,€00."  Tbeexeeutor  waa  empowered  to 
sell  thereat  estalAwben  he  migbtdeem  best,  and  Invest 
the  proceeds,  etc.;  and  residuary  l^aleea  were  named. 
After  probate  of  the  will,  the  wholeestale  was  Inventoried 
and  appraised  according  to  tbe  statute.  Certain  portions 
of  the  real  property  were  partitioned  lietween  tlie  wife  and 
tbe  executor  shortly  after,  and  other  portions  were  sold 
and  one-third  of  tbe  purchase-money  paid  to  her.  Upon 
Bsettlement  of  the  estate  after  the  death  of  t«talor's 
parents.  Htld.  that.  In  aacertalning  whether  the  wife  ba  I 
received  tbe  foil  amount  of  tSB,DIIO,  the  value  of  the  lands 
assigned  to  her  must  bedetermlued  oa  follows:  1.  Aa  to 
Buch  lands  asahethen  retained,  abe  must  be  Charged  with 
their  value  at  the  time  qf  the  ilealli  ig  Ote  UttaUir't  portnto, 
and  not  at  the  death  of  testator  or  probate  of  tbe  will. 
1.  As  to  lands  sold  by  her  before  the  death  of  testator^ 
parents,  she  must  be  charged  with  the  price  obtained  j^ 
for  them.  lb.  -• 
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Qlllp  to  keep  Uiem  np  to  tbelr  work.  Heir  require  more  Bt- 
tentloQ  than  tbe  Inns  of  Court.  Nothing  la  fitrther  Itom 
otu  wlslies  than  to  Join  In  tbeHiltyand  often  valBBTtanuti 
Which  are  not  unfreiiaently  tllrected  asoliut  them.  We 
bear  no  malice  BgalaBt  thelrdlDDen  i  we  have  little  donbt 
that  the  eipendltnre  of  their  IncomM  can  be  accounted 
for  withont  the  dlicloaure  of  an;  myBtar;  of  Iniquity. 
We  are  ever  readr  to  look  with  Indulgence,  If  not  exactly 
with  catlebctloD,  on  their  habit  of  hoarding  op  large  soma 
of  mouey,  which  are  at  last  laid  oat  In  new  halls  or  llbra- 
rlea,  not,  perbapa,  materially  bettor  tbao  the  old  ones. 
Having,  however,  made  all  tbeae  coucesslous,  we  cannot 
acquit  IhfTD  of  a  good  deal  of  negligence  In  the  discharge 
of  a  most  Important  duty  ~  the  maintenance  of  the  char- 
acter of  the  EoglUh  bar  abroad  and  at  home.  Trlt«  as  the 
remark  U,  we  must  observe  once  mors  that  that  duty  will 
never  he  AatlBlkctoril;  performed  till  the  bare  fact  that  a 
man  Is  a  banUler  is  ooncluslve  proof  that  he  has  gone 
throagh  a  careful  education,  and  passed  examinations 
which  aObrd  a  real  and  searching  teat  of  that  IkcL  We 
think  It  a  matter  of  the  highest  Importance,  socially  and 
politically,  that  no  one  who  Is  not  thoroughly  well  edu- 
cated, both  In  general  knowledge  and  In  law.shonldbe 
able  to  call  himself  a  barrister.  This  proposition  will,  no 
doubt,  sound  heterodox  and  absurd  to  the  governing 
bodies  of  most  of  the  Inns  of  Conrt,  but  ws  believe  It  to  be 
not  merely  true,  but  of  the  hlgbest  Importance;  thongh 
not  for  the  reasons  usually  assigned. 

We  attach  little  Importanoe  to  the  object  of  protecting 
the  public  against  Incompeteuce ;  tncompelent  barristers 
in  any  land  practically  Injure  none  but  themselves  We 
do  not  attach  very  much  Importance  to  the  effect  which, 
as  many  people  soppose,  would  be  produced  upon  the  law 
Itself  by  a  more  elaborate  edacBUon  of  advocates.  Prac- 
tically, changes  In  the  law,  and  those  changes  In  pnbllc 
feelings  which  prodnoe  changes  In  the  law,  precede  and 
oanse  changes  In  the  education  of  lawyers.  Nor  do  these 
educational  changes  make  bo  much  dlDbreuee  as  many 
people  suppose.  A  man  with  a  taste  for  l^al  speculation 
will  generally  gratify  It  qnt(«  apart  from  his  edncatlon; 
and  no  edncatlon  will  give  such  a  taste  to  a  man  who  has 
not  got  It 

The  trae  object  of  an  Improved  edncatloli  among  bar- 
risters Is  to  keep  up  the  credit  of  the  profession  Itself  In 
the  eyea  of  Uie  pabllo,  and  to  save  the  social  prestige  and 
political  Inflaenoe  It  still  possesses. 

It  may,  of  course,  be  objected  In  Umlru  that  this  ot^ect 
is  not  a  good  one;  that  the  public  has  no  Interest  In  the 
exIsUnceof  aprlvll{4;ed  profession;  that  free  trade  shontd 
be  the  rule  In  law  as  In  other  things,  and  that  the  best 
orrangemcDt  for  the  publla  Interest  would  be  that  the 
distinction  between  burrlstera  and  attorneys  ahould  be 
abolished;  that  all  the  professional  rules  whlchdlstlngulsh 
between  the  two  classes  Bhonld  be  obliterated,  and  that 
the  division  both  of  labor  and  of  patronage  sbocld  be  left 
to  And  Its  own  level  apart  from  all  artUlclal  ralea.  This 
no  doubt  la  a  perfOcUy  Intelligible  view.  We  do  not  share 
It,  and  we  do  not,  on  the  present  occasion  at  least,  pro- 
pose to  discuss  It.  We  simply  ask  the  Inns  of  Court  this 
question:  Is  It  your  vlewt  Do  you  wish  lo  see  the  bar 
as  a  dlstloot  profession  pass  awayT  Should  yon  like  to 
have  the  general  principle  of  free  trade  applied  to  you 
with  nncompromlotng  severity  t  If  so,  there  1b  nothing 
to  be  said  upon  the  subject,  except  that  yon  ore  taking 
ezocUy  the  right  course  to  obtain  yonr  wishes.  Neglect, 
Ibrafew  years  more,  to  give  the  bar  a  right  to  say:  "  We 
really  are  in  a  superior  position ;  the  members  of  our 
branch  of  the  profession  are  tn  tMt  persons  of  high  edn- 
catlon, and  have  proved  It  by  snbmlltlng  to  the  applica- 
tion of  stringent  lests,"  and  the  public  will  most  assuredly 
take  the  free  trade  view  of  the  subject.  On  the  other 
band,  the  institution  of  hard  examinations,  compulsory 


In  every  case  as  a  condition  of  being  called  to  the  bar, 
would  give  the  profession  a  new  lease  of  lllb.  Mo  one  oan 
have  observed  the  course  of  public  opinion  la  England 
with  any  degree  of  care,  withont  seeing  that  In  every  de- 
partment of  life  there  is  a  strong  and  growing  inollna- 
Uon  to  respect  and  defer  to  special  knowledge  and 
vigorous  organisation  of  whatever  kind.  Iliere  Is  to  be 
seen  On  all  sidee  a  reaction  against  the  extreme  appllcs- 
tloQ  of  the  old  feshloned  theories  of  tree  trade,  and  It  la 
probable  that  Institutions  which  are  leaJly  prepared  to 
Justify  their  existence  by  the  display  of  some  degree  of 
vital  energy  have  a  better  chance  of  permanence  at 
present  than  they  have  had  lOr  a  great  length  of  time.  We 
have  no  doubt  that  by  a  decided  and  vigorous  policy  the 
Inns  of  court  might  put  the  bar  In  the  course  of  a  very 
few  years  In  a  poslllon  which  they  might  hold  fbr  gener- 
ations. They  might  be  able  then  to  say,  to  all  whom  It 
might  concern:  "You  perceive  that,ln  point  of  act,  wo 
are  one  of  (be  most  highly  educated  bodies  of  men  In  the 
conntry.  We  are,  by  training,  aud  also  by  tradition 
and  nprtf  de  oorpit,  Uie  guardians  of  the  laws  of  England, 
and  of  every  thing  which  la  sanctioned  and  defended 
by  those  laws.  Will  you  break  up  such  an  InsUlu- 
tlont"  The  answer  would  most  assuredly  be  "No;"  and 
we  are  Inclined  to  believe  that  the  pnbllo  ought  to  return 
that  answer  to  the  question,  even  If  things  remained  In 
their  present  position.  We  do  not,  however,  believe  that 
they  will  remain  as  they  ore.  They  rather  like  the  bar 
than  not.  They  would  like  to  have  an  excuse  for  allowing 
It  lo  retain  lis  present  position,  bat  the  reforming  or  de- 
stroying hand  will  descend  npon  it  sooner  or  later  unless 
that  excuse  Is  provided. 

Many  English  questions  ar«  beat  nndeiatood  when  they 
are  looked  at  from  a  little  distance,  and  we  should 
strongly  advise  any  bsneber  who  dislikes  the  notion  of 
compulsory  examinations,  and  who  prefeia  to  see  the 
English  bar  stand  on  what  he  regards  as  the  solid  ground 
of  lis  real  Intrinsic  merits,  to  ask  some  one  who  has  had 
colonial  experience  what  is  thonght  of  British  banisters 
practicing  out  of  the  four  seas.  We  are  very  much  mis- 
taken. If  he  would  not  find  thatalmosteverTOne,ln  a  po- 
sition to  form  an  Intelligent  opinion  on  the  BabJect.  would 
tell  him  that  the  absence  of  any  re«l  test  among  men  who 
ore  called  to  the  bar  In  England  lowen  the  character  of 
the  English  bar  In  the  colonies  beyond  all  calculation. 
Here  and  there,  nodoubt,  the  colonial  and  thelndlan  ban 
are  well  snppUed ;  bat,  in  many  Instances,  men  come  out 
With  certificates  of  their  call  who  know  nothing  what- 
ever of  their  profession,  and  who  certainly  do  not  give  a 
fdvorable  Impression  of  It  to  those  who  are  obliged  to  form 
their  opinions  of  It  from  a  small  nnmbei  of  specimens. 
Those  who  know  nothing  at  all  aboat  law,  and  never  had 
the  &iln test  Intention  ofknowlngany  thing  about  It,  may, 
and  under  the  existing  system  oooaaionally  do,  become 
barrlBlerB,  and  make  use  of  their  light  to  the  title  In  a 
manner  which  would  certainly  not  edl^  those  who 
adorned  them  with  It.  The  true  leason  Is  to  be  learned 
nearer  home.  In  plenty  of  English  provincial  towns  bar- 
rlsteis  are  settled  who  have  no  more  right  to  be  members 
of  such  profession  than  they  have  to  be  clergymen.  We 
could  mention  more  than  one  case  In  which  retail  trades- 
men (In  deOanoe  of  all  mlea  and  by  signing  false  state- 
ments) were  called  to  the  bar.  It  Is.  Indeed,  notorious  lo 
any  one  who  is  acquainted  with  the  lower  ranks  of  the 
profusion,  that  It  has  a  very  low  rank  Indeed  ;  and  that 
what  may  be  described  as  a  hedge  barrister  Is  often  In 
every  way  a  leas  respectable  person,  morally,  socially,  and 
Intellectually,  than  almost  the  worst  attorney.  These 
block  sheep  of  tbe  profession  might  all  be  kept  out  by  a 
fenoe  which  It  would  cost  nothing  to  raise  and  keep  In 
repair.  The  same  fence  would,atthe  same  time,  keep  ont 
anotherklndotpeison  who  Is  no  credit  to  the  bar,  though 
heoflenniafcesagood  tbiogof  it— the  noisy,  Ituent.  un- 
educated man  who  has  not.  and  Is  not  capable  of  obtain- 
ing, any  real  legal  knowledge  at  all,  and  who  often  gets  a 
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coDHlderdble  Hbsre  of  pmctice  by  the  exemlsa  of  talents 
whloh  do  »  Br»t  de*l  more  btna  than  good  to  the  com- 
mQnlty.  It  Is,  bi  obvlons  reaaona.  Impoailble  to  give 
lUoBtratlons  under  tUa  bead ;  bnt  bd j  one  who  donbta 
whatve  My  may  eaally  aatlsiy  himself  of  tbe  Unth  of  It 
by  K  very  ahorl  atteadanoe  at  Weatminster  Hall,  the  Old 
Bailey,  and  the  M iddieaez  Beaalona,  He  will  see  and  hear 
Tarioiumen  of  a  good  detU  otablllty  there  whom  it  vonld 
have  been  moat  desirable  to  have  ttirown  ont  of  the  pro- 
fsMlDU  before  they  had  developed  the  ooarae  talent,  and 
aoqnlred  tbe  rank  experience,  Tbloh  ntl  their  pookelB  with 
Knlneas,aDd  whloh  oontlniialty  pervert  Joatlce  and  oieate 
Bcandal  of  every  deaorlptlon. 

We  write  with  a  tCelloK  that  It  U  bopelCM  to  try  to 
aroose  Uie  bodlea  which  we  addreaa.  They  will  never  be 
perBQadedto  take  the  slepa  whloh  wonid  nve  their  own 
poaltloD  and  that  of  the  profesilon  to  whloh  they  belong, 
of  which  for  the  moat  part  they  are  very  Jnatly  and  natn- 
Tally  prood.  We  have  some  hope,  however,  that  Parllsi- 
ment  may  be  vlaer  than  the  Inna  of  Comrt,  and  fbroe 
them  to  l4ik«  the  meoanrea  which  their  own  Interest  most 
imperaUvely  reqnliea  U  they  will  not  aee  it.— A>tl  Xatt 


NOVEL  POINT. 


The  following  novel  point  was  presentad  the  other  day. 
In  the  case  of  O'Dormrlt  v.  The  AUighanu  ValUv  BaUroaO, 
in  the  tenth  Judicial  district  of  Pennaylvania,  ludge 
STEBBiTra  holding  apeolnl  term : 

Tbe  canae  itself  had  obtained  oonslderable  celebrity, 
having  been  twice  tried  betbre  In  the  district  coort,  and 
as  often  reveraed  la  the  supreme  conrt  for  errora  of  law. 
On  tbe  ad  of  Hateb,  initant.  It  was  progressing  on  a  third 
trial.  In  maintaining  the  iBsae  on  his  part,  the  plaintlir 
had  to  oali  a  certain  Edmand  Listen.  Boon  after  the 
witness  had  been  sworn,  It  became  apparent,  Ihnn  his 
eccentric  bebavlDr  and  Incoherent  answers,  that  he  was 
intoxieatfd  and  dlagnnllned  to  give  evidence ;  and.  at  ttie 
aaggestloQ  of  the  court  he  was  withdrawn,  and  admon- 
isbed  by  the  presiding  Jndga  "to  oolleot  bis  thonghts" 
before  bis  recall  neit  morning.  Immediately  npoa  bla 
withdrawal  the  eonnael  lot  the  plaintiff,  Hr.  Fnlton,  of 
Delaware,  and  Mr.  Barclay,  of  Pennsylvania,  oRbred  to 
read  the  Judge's  notes  of  Llston's  testimony,  tahen  on 
the  last  trial.  Thia  waa  objected  to  by  tbe  counsel  tor  tbe 
defendant,  Messrs.  Golden  and  Neale. 

The  next  morning  the  wltnesa  was  recalled,  bnt  being 
atlll  Intoxicated,  and,  tn  conseqnenoe,  nollt  to  testify,  at 
the  suggestion  of  tbe.  court,  he  was  again  wllbdrawn. 
The  plalntitT's  oounsel  now  again  offtored  the  Judge's 
notes  of  his  testimony,  taken  on  the  preceding  trial.  This 
being  again  objeoled  tn,  the  proposition  was  reduced  to 
writing.  In  substantially  the  tbilowing  tbrm : 

Vlt  appearing  to  the  conrt  that  Edmnnd  Llaton,  a 
wltneas  called  on  behalf  of  the  plaintllT,  la  incapable  of 
teatlfying  by  reason  of  Intoxication,  the  plaintiff,  there- 
fbre,  oWera  tbe  notes  of  his  testimony,  taken  by  the  pre- 
siding Jndge  on  tbe  last  trial,  to  be  accompanied  by  due 
proorof  their  genaineness  and  accuracy." 

This  was  resisted  by  defendant's  counsel,  bnt,  after 
atgnment,  admitted,  and  a  bill  of  exceptloDS  sealed.  Tbe 
ground  taken  by  plalntlff'a  couoael  waa,  that  the  rmnn 
tor  admitting  not«a  or  deposition  waa  that  the  wllneas 
could  not  be  produced,  or  conveniently  produced,  so  as 
to  enable  the  party  to  obtain  the  benefit  of  his  testimony 
at  the  time.  That  thia  being  the  principle,  It  mattered 
not  from  what  canae  the  inability  aroae.  That  the  com- 
mon law  was  a  aystem  of  general  principles,  which  pro- 
gressively enlarged  and  adapted  Itself  to  tbe  every-dsy 
buslneaa  of  life,  and  not  a  code  of  apecUled  and  arbitrary 
mlee,  reetricted  and  limited  to  already  defined  or  adjudi- 
cated caaee.  That  tbe  test  of  the  admissibility  of  this 
evidence  waa  the  plolDtiir'a  ability  to  present  It  Inaleas 


objectionable  form.  That  If  the  wllneea  were  dead,  <n*anc, 
ortnUqfl/teJwiMiictUnq^tAeeoiirt^XiietB  could  be  no ques- 
Uon  ofthe  admissibility  of  the  odbr.  Tbattn  the  caseat 
bar.  It  wBsasmncb  oat  of  the  plalntllTa  power  to  obtain 
the  oral  testimony  of  this  wltneaa  as  In  any  of  the  In- 
stances named. 

The  only  answer  to  this  was  that  the  witness  was  pr«wnl 
in  toart,  and,  therefore,  notes  of  his  fOrmer  examination 
ooold  not  be  received. 

The  oourt  remarked  that  it  was  a  novel  ease.  That 
neither  Id  Ita  experience  or  reading  had  such  a  question 
come  to  Its  knowledge;  but  that,  npon  principle  and 
analogy.  It  seemed  admissible.  It  would,  therefore,  ad- 
mit the  evidence,  and  give  the  defendant  ai 
Ruled  aocordlngly. 


E  NATIONAL  BANRB  ANT)  T 


s  nsrosY  LAW. 


In  superior  court  of  Buffhlo,  before  Judge  Mabtxh,  tbe 
TMnl  SatUmai  Bank  ofBvffalo  v.  Pnn  Ffec*  and  TOdtn. 

This  was  an  action  upon  two  promissory  nol^soflUHM 
eoob  dUconnted  by  the  plaintiff.  I>efen»e,  usury.  The 
plaintiff  is  a  national  bank,  organized  under  the  act  ot 
longrees.   There  was  no  material  dl  .... 

r. '-"ded,  on  the  1      "     ■ 

~ .jverned  by  IJ -. . 

hence  that  no  recovery  could  be  had  npon  the  notes.  That 

the  whole  debt  was  forfeited.    That  the  nc*~' -'■-' 

not  declu^  that  the  atatuta  of  naury  of  t 
not  apply  to  loana  made  In  tl  ' 


.na    II    ILOIO,    11  WOUIU  l»    UU«»UBtILULJUUHI.       UQ    LUC   pHTfr 

<f  the  plaintiff.  U  was  contended  that  the  case  wils  gov- 
erned entirely  by  the  act  of  congress,  by  which  tbe  Inter- 
est only  was  forfeited.  The  courtmledthat  IbeeaBe  was 
to  be  disposed  of  under  tbe  actor  congress,  ThstU  hav- 
ing been  established  that  congress  ties  the  constitutional 
power  to  establish  national  ban ks^  It  necessarily  follows 
that  It  can  establish  tlie  rale  at  which  they  may  discount 
paper,  and  the  effect  of  taking  oi  reserving  a  greater  rate, 
and  ordered  Judgment  (or  tbe  plaintiff  foe  tbe  amount  of 
the  notes  less  the  Interest. 

Lewis  A  Ourney,  fOr  plaintiff;  B.  H,  Williams,  Esq.,  for 
def^danL 


TAXING  NATIONAL  B 

Tbe  following  decision  wasrendered  by  the  United  States 
.  „_  .,._  — .t ..,.  .  .,  »..  ^-ttlfattmat  BanlC 

e  Btate  oV  Kenlucly.     The  question  In 

hher  a  state  may  lay  a  tax  on  the  shares 

il  banks,  and  enforce  Its  collection  through  the 

■  1,  Mr,  Justice  Miller  delivering  the 


dlatlDCt  from  tl 


called  a  ahare.  la 


the  atockof  the  bank  may  beall  Invested  In  united  Btalee 
securities.  The  law  requiring  tiie  bank  offloera  to  pay  the 
tax  does  not  me^e  It  a  tax  on  or  aoalnat  llaatoek.  A 
national  bank,  as  an  inatrnment  of  the  geneml  rovem- 
' maSe  II-"-- 


,1  respect  of  Ibe  tax  on  tbe  abarsB 

rcholrtets.  and  they  may  be  compelled  lo  pay  It. 
sonld  bo  garnlBbed  for  a  perwinal  debt  of  a  stock- 
''     ■      eaponslble  r        ■ 


Judge  INORAHAK,  Of  the  Bupreme  Court,  First  district. 


.payment  of  tlnee.  Imposed  b 

lorthe  non-performance  of  doty.    The  Judge  said, . 

stance:  "Two  questions  are  submitted:  Pint — Does  tl 


tennthorlte  Imprisonment  for  tl 


, , if  the  goods  and  chattels  _. 

jBtlsfy  the  same,  then  t«  lake  tiie  body  of  sucli 

delinquent  and "-"—  **  "—  '-"  ■  — '  "■"  """ — '" 


J ., la  I  _., 

i  reeled  to  keep  Huch  penion  closely  conflned  twodaysfor  |^ 


days  for  every  additional  dollar.    By^ 
W  bos.  section  2S,  this  was  amended. 
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and  the  autboiily  to  order  the  arrett  a 
»nd  his  committal  wa«  omitted,  vliilo  se 
Ids  the  Jailer  to  keep  hini  safety  w 
lied  me  Iniprlsr -  ■"-  — 


IdlrwL: 

nd  lim- 

The  dlfflcalty  arise*, 

DoweTcr.  iruin  bume  umeadmeDln,  lo  flud  ftiiy  authority 
lOTtlia  ofllcer  serving  tlie  warrant  to  arrest  the  delln- 
qaent.  Noanoh  auchorlly  la  now  given  by  the  statute, 
nor  can  the  otOoer  Issnlng  the  WBTiantorder  such  arrest. 
Noother  person  has  any  such  anchnritv  ■  and.  nnlwa 
■peclfla  authority  tor  th— ~-' 

would  be  a  trespasser  Ii a- 

143  o(  the  original  act  Airnlshes  such  aulborlty.  That 
seotloD  ODiy  aathorliei  tlie  pertOrmauce  of  the  nsnal 
duties  of  mi  rshals,  sod  U>  eiecnls  the  processes  Issued. 
It  does  not  authorise  the  marshal  U>  do  an  act  wblcti  the 
varrantdoes  not  direoC.  But  If  there  was  any  doublon 
this  point,  I  think  It  removed  by  the  eighth  secUon  of  tbe 
act  of  IMa.  The  first  section  amends  the  '^Atb  section, 
and  the  eighth  section  repeals  the  SSBLh  section  entirely. 
'Whether  tbesa  two  sections  aretii  be  taken  toaelher,  or 
the  latter  one  la  to  be  considered  as  controlled  by  tbe 
thrmer,  t  tblok  Rcleur  that  the  same  Is  to  be  considered 

warrant.  There  Is  no  suRb  section  now  In  fome  In  tbe  act 
of  I«02.  and,  although  amended  by  the  act  of  ISSB.  by  the 
same  act  It  was  repealed.  The  only  retlonsl  eonstruc- 
tlon  of  this  legislation  Is,  that  the  amendment  of  this 
section  was  overlooked  when  they  (on nd  the  whole  sec- 
tion wai  Inconsistent  with  the  abolition  of  Imprisonment 
Ibr  fines.  I  think  there  Is  no  authority  to  arreet  tbe 
petitioner,  and  that  he  most  be  discharged. 


A  KEW  HAMPSHIRE  JUDOE  OF  OLDEN  TIMS. 
John  Dndley,  of  Raymond,  N.  H..  who  was  a  Judge  I: 


It  state  from  ITSS  lo 


li  education  what 


iutcBi<i.j  u.  oof  alike  against  ihreala  and  Battery .  He  was, 
■ays  the  Exeter  Xeint  LeUrr,  a  reoolute,  strong-minded 
man.  Intent  oa  doing  substantial  Justice  In  every  case, 
ttiongh  often  IndlfRirenC  lo  the  (brnu  and  requirements 


le  lale  Theoph  litis  Paisons 


Is  charges  lo  the  Jury,  grammatical  pecuUarl- 


saldlnllUscii 


aeaa  to  mate  a  good 
or  LDeir  ciihiiuii  uiey  are  piuo  lor  It,  end  Ihey  have  t 
a  this  ease  well  enongb.    But  you  and  I,  genlleme 


will 


law  In  this 


Ir  cllenls:  they  are  paid 

..J  ease  w" »■     "■•' 

theJUTT.have 

law.    wny.  gentlemen.  It  Is  not  law  we  want,  but  Justice. 
They  would  govern  ua  by  the  common  law  of  England. 

Eulde  Ibr  ns— the  common  sense  of  Raymond,  Eplng. 
lioter,  and  other  towns  which  have  sent  ns  here  lo  ti7 
this  case  between  two  of  onr  nelghlxirs.  A  clear  head 
and  an  honest  heart  Is  worth  more  than  all  the  lawyers. 
"  There  was  one  good  thing  said  at  ttie  bar.  It  was  from 
atiakspeare,  an  English  player,  I  believe.  No  matixr.  It's 
good  enough  almost  to  have  been  In  the  Bible. 
'Hejnstand  fbar  not.'  That,  gentlemen.  Is  th< 
case,  ind  Ihw  enough  lo  any  case.  'Bejnst  snu  lear  nui. 
It  Is  our  builnesB  to  do  Justice  between  the  parties,  not  by 
any  quirks  of  tbe  law  out  of  Coke  or  Blaokstone— books 
that!  never  read,  and  never  will;  but  by  oommon  seuse 
and  common  honeety  as  between  man  and  man.  That  is 
OUT  business,  and  the  curse  of  Qod  Is  opon  us  If  we  neglect 
or  evade,  or  tarn  aside  from  It. 

"And  now.  Mr.SherlS'.  takeout  the  Jutt;  yon.Mr.  Fore- 
man, do  not  keep  as  waiting  with  Idle  talk,  of  which  there 
h  already,  about  matters  which  have 
the  merits  of  the  case.    Glveusanbon- 
aa  plain,  conimon-aenae  men,  yon 


Mlsa'  Ij.  BarkaloT  of  Brooklni,  a  itndent  of  the  St 
Loala  Iaw  Scbool,  wm  rocentlr  admitted  to  practice, 
nfter  DndergoinK  a  severe  examination  befom  Judtire 
Knlgtit  of  tbe  Circuit  Coart,  St.  Louis.  Ulss  Barka- 
low  "la  twenty-two;  buxom, uniable  and  very  in- 
telUgem."  ' 


A  man  named  Harrison  Lemon,  who  had  Just  com- 

Sleted  a  term  of  ail(<en  years  Imprisonment  in  the 
bio  penitentiary  for  fcrand  larceny,  was  met  at  the 
doorof  hisoell  tbe  other  day,  as  he  was  about  to  leave 
the  institutlnn,  by  on  officer,  who  aiTMted  him  on 
anotlier  charge  of  grand  laioeny. 


TERMS  OF  THE  SUPBEHB  OODRT  FOR  APRIL. 

Zd  Monday,  Circuit  and  Oyer  and  Terminer,  Rockland, 

Pratt.  '■  '  .  . 

2d  Monday,  Circuit  and  Oyer  and  Terminer,  Colnmbla, 

'.Circuit  and  Oyer  and  Terminer,  Wyoming, 

',  Special  Term,  ChemnnR,  Bolcom. 

',  Orcnlt  and  Oyer  and  terminer,  Newbargh, 

y,  Clreolt  and  Oyer  and  Terminer,  TTlBter, 
B 

',  CIronIt  and  Oyer  and  Terminer,  Hebobarie, 

r.  Circuit  and  Oyer  and  Terminer,  Cortland, 
B 

T,  Special  Term.  Onondan,  Morgan. 

ly,  Circuit  and  Oyer  and  Terminer,  SnOblk. 

tth  MondEiy,  Circuit  and  Oyer  and  Terminer,  Johnstown. 
Bockes, 

4th  Monday,  Clrcatt  and  Oyer  and  Terminer,  Livingston. 
Johnson. 

4th  Monday,  Circuit  and  Oyer  and  Terminer.  Wayne, 
Dwight. 

4th  Tuesday.  Clreolt  and  Oyer  and  Terminer,  Lewis, 
Morgan. 

'  —  "—lay.  Special  Term,  Ontario  J.  C.  Smith. 


LEGAL  NEWS. 


Three  ladles  of  Coldwaler.  Hich..  are  studying  law. 

Judge  Bufileed  la  dangerouHly  111  again  la  Mont- 
gomery, Ala. 

The  prohibitory  law  in  Iowa  has  been  dedded  nn- 
constltutlonal  by  a  Davenport  Judge. 

A  Westeheater  justice  recently  sentenced  a  man  to 
one  month's  imprisonment  fbr  stealing  an  nmbrolla. 

It  is  estimated  that  there  are  over  one  hundred 
vpung  ladiee  engaged  In  the  stndy  of  the  law  in  tbe 
United  States. 

Jndge  Dibble,  the  lately  appointed  circuit  Jad(^  at 
Louisiana,  was  a  private  In  a  New  York  regiment 
during  the  late  war,  and  lost  a  leg  at  Port  Hudson. 

A  novel. Bait  has  been  on  trial  In  Old  Lyme,  Ct., 
involving  the  ownerahip  of  the  bottom  of  a  mill  pond 
which  had  been  flowed  for  over  one  hundred  years. 

A  resident  of  St.  Louia  has  brought  a  suit  againat 
his  neighbor  because  the  neighbor's  seven  sous  "  all 
play  the  trombone  at  unseasonable  hours  of  the  night." 

An  Indianapolis  Justice  of  the  peace  lately  married 
a  couple,  adapting  the  service  to  modern  times,  by 

Eronoundng  them  "  man  and  wife  until  Beparst«d  t^ 
iw." 

^the  wrecked   steamer 
ty  has  sued  the  . 

, J   fbr  «0.00a  damase 

endured. 

Tbe  grand  Jury  of  the  county  of  Laramie,  Wyoming 
Territory,  have  given  notice  to  persons  carrying  on 
business  in  Cheyenne,  except  druggists,  that  every 
person  found  doing  bnainess  on  Sunday  will  be  liable 
to  be  indicted. 
The  lawyeisof  Newark,  N.  J.,  propose  tendering  a 

complimentary dinne"  '""""  ""      ■" '  "  "-  ^'- 

recently  confirmed  a 

Court  or  tbe  United  Su>un>,  aim  lu 

board  of  trade  have  offered  their  rt 


that  purpose  the 


The  bill  allowtna;  Judge  Watrous,  of  Texas,  to  re- 
sign, on  account  of  phiwlcal  disabllltlea,  continuing 
his  salary  and  authorizing  theappointment  of  another 
Judge,  liaa  passed  both  Houses  at  Washington,  and  is 
now  l>efore  the  President  for  his  signature. 

A  Juror  in  New  Orleans,  who  was  asked  as  to  bis 
having  conscientious  scruplea  against  the  Infliction  of 
capital  punishment,  was  somewhat  pozsled  at  llrsl  to 
answer  or  even  understand  the  question,  but,  alter 
pondering  on  the  subject,  arrived  tu  the  sensible  con- 
clusion that  In  hla  own  case  he  should  prefer  aomfl 
other  punishment 
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A  certain  Jndfjie.  in  a  recent  chari^,  described  the 

(ail  of  Warren  cxiunty  to  be  "  tiie  n>oet  infamouB  one 
n  the  Slate,"  and  referring  to  the  case  of  a  critnioal 
who  escaped  from  it  three  BU0C6«slve  timee,  remarked, 
that  he  would  "  Instruct  the  Jury  that  breaking  out 
of  Buch  a  Jail  as  that  did  not  create  any  presumption 
■^nst  the  defendant,  and  tihoald  not  prejudice  his 
oaae."  And  he  tfaonght  "  that  the  breaking  Jail  by 
«Ud  defendant  was  a  reasonable  and  proper  act." 

Jndge  Paxson,  of  Philadelphia,  the  other  day.  In 
Mntendng  an  aged  man  for  on  aggravated  peijury, 
stated  tliat  the  recent  act  of  Assembly,  enabling  a 
party  to  a.  suit  to  testify  in  bis  own  cause,  had  pro- 
duced a  IHghthil  increase  of  peijury.  He  asserted 
that  the  moat  strenuous  efforts  are  constantly  made, 
by  means  of  false  oaths,  to  shield  the  burglar  and 
assasHln,  and  that  It  was  not  an  uncommon  oocarrence 
for  persons  to  come  Into  the  criminal  oonrts  oomplalely 
encased  in  an  armor  of  perjury. 

The  Philadelphia  Supreme  Court  has  decided  a  case 
brought  by  the  State  against  the  Philadelphia  Saving 
Fund  Society  for  froO.OOO  unclaimed  demjsils,  which 
the  Commonwealth  claimed  to  have  eechealod  on  the 
ground  that  it  consisted  of  deposits  the  owners  of 
which  had  died  leaving  no  lawful  claimants  to  them. 
The  decision  says:  "  The  proceedings  to  escheat  sur- 
plus funds  being  lll^al,  both  in  its  object  and  lis 
modes,  the  Judge  at  niri  print  was  rlii^t  In  enjoining 
it.  The  act  is  contrary  to  law,  and  is  prejudicial  to 
the  interests  of  the  Society  and  Its  depositors.  No  one 
can  doubt  that  an  attempt  to  wrest  from  It  Its  surplus 
Ainds  with  the  apparent  approbation  of  the  court  must 
imp^r  it  and  curtail  its  business,  and  might  subject 
it  to  the  seizure  of  its  deposits,  forcing  it  either  to  sus- 
pend payment,  or  to  impair  its  assets  by  Bocriflaea 
necessary  to  maintain  11a  solvency." 


NEW  YORK  STATUTES  AT  LARCJB.* 

As  Act  to  amend  an  act  entitled  "  An  act  to  provide 
for  ibe  sale  and  conveyance  of  any  Interest  in  real 
estate  belonging  toinnatics,"  paasad  April  thirtieth, 
eighteen  hundred  and  sixty-four. 

FAaSEi>Uarch2;ino;  tbree-Otttu  trains  present. 
ne  Ptople  qf  llir  Blale  of  Nan  Tort,  reprttented  In  SmaU 
ondA—mliii/,  do  enael  at  foUowt; 

SECTtOH  1.  All  the  provisions  of  the  act  entitled  "An 
•et  to  provide  for  the  sale  and  oonveyance  ot  any  Intereal 
In  realMtate  tMlonelng  to  lunatics,"  passed  April  thtr- 
tletb,  eighteen  hnndred  and  sizty-foar,  sball,  as  Ikrostbe 
■ame  are  applicable,  be  applied  to  the  estates  of  idiots 
and  persons  ol  nnionnd  mind,  and  to  proceedings  for  the 
sale  and  coDTeyance  of  any  interest  In  real  Mtale  l>eIonB- 
Ing  to  them. 
(t.  Thlsaot shall  lake  eflbct Immediately. 

Crap.  38. 
Air  Act  to  amend  an  act  entitled  "  An  act  to  amend 
title  sixteen,  ohapterelght,  part  three  of  the  Revised 
Statutes,  relative  to  proceedings  for  the  drainage  of 
swamps,  marshes  and  other  low  or  wet  lands,  and 
for  draining  form  lands,"  passed  May  twelfth, 
eighteen  hundred  and  sixty-nine. 

Pasbxd  March  3. 18T0;  three-flfths  being  present. 

ThtPa^file  ofOuaioU  <^  Neio  York,  npretenled  tnSmatt 
tmd  Aaembtjf,  do  frtact  at  foUow : 

aBCTtOttl.  The  act  entitled -'An  act  toaraend  title  six- 
teen, chapter  eight,  part  three  of  the  Etevlied  Statntes,  re- 
lative to  proceedings  for  the  drainage  of  swam  pa,  marshes 
and  other  low  or  weL  lands,  and  for  draining  dnn  lands," 
passed  Hay  twelfth,  eighteen  hundred  and  slzty-nlne.  la 
hereby  amended  by  adding  the  fallowing  section  to  the 


,  ., , ]eocnl£aiW  of 

heE«ait«nrofaut«  which  1)  oiiacbed  totbt  oupr  (ram  wtiicii 


I  itt.  If  b;  death,  resignation,  removal  from  the  oountr 
wherein  the  said  lands  ore  situated.  Inability  to  serve  or 
any  other  canae.  the  office  or  any  or  all  of  sold  coramls- 
sloners  shall  become  vacant,  the  said  ooanty  Jndge  aholl 
appoint  a  laltable  person  who  iball  I>e  a  freeholder  resid- 
ing in  the  oonnty  orcountles  wherein  tbelandsareslta- 
ated,  and  who  shoJl  not  be  interested  In  said  lands  nor  In 
any  of  them,  to  ail  every  such  vacancy ;  and  every  per- 
son so  appointed  shall  be  entitled  toenternpon  the  dis- 
charge of  the  datles  of  SDCh  ofllceasBoon  as  be  shall  have 
Bled  Ills  oath  of  oflloe  In  the  manner  required  In  the  tliird 
■ectlonofthlSBCIk 

I  *.  This  act  shall  take  ellbot  Immediately. 

CsAP.  49. 

Ah  Act  to  amend  the  act  entitled  "  An  act  In  relation 

to  preferred  causes  in  the  Supreme  Court  and  Court 

of  Appeals,"  passed  April  fifth,  eighteen  hnndr«d 

and  sixty, 

PASSxn  Uarcb  8,  IBTO. 


Sscnoir  1.  Section  one  of  the  act  entitled  "  An  aot  In 
relation  to  preferred  cansea  In  the  Sopreme  Court  and 
Court  of  Appeals,"  passed  April  lllth,  eighteen  hnndred 
and  sixty.  Is  hereby  amended  so  as  to  read  as  (bllom: 

)  I.  Actions  In  which  executors  and  administrators  are 
sole  plalntltft  or  sole  delendants,  and  actions  lOr  the  oon- 
atructlon  of,  or  adjudication  upou.  a  will.  Id  which  the 
administrators  with  such  will  annexed,  or  the  executors 
of  such  will,  are  Joined  as  plalntm  or  defendants  with 
other  parties,  sball  have  a  preference  In  the  oourt  of 
appeoliand  In  the  supreme  oonrt  at  the  general,  special 
and  clrcnitterms  thereof,  over  all  actions  except  In  crimi- 
nal oases,  and  may  be  moved  out  ot  tlielr  order  aceonJ- 
ingly. 

|1.  Thisact  shall  take  eflbct  Immediately. 

Chap.  78. 

An  Act  to  amend  an  act  entitled  "  An  act  requirii^ 
oompensotlon  for  causing  death  by  wrongftil  aot, 
neglect  or  debnit,"  pained  December  thirteenth, 
eigtiteeu  hundred  and  fbrty-soven. 

Passed  March  IS,  IS7D;  tliree-nfths  being  present. 


SBcnottl.  The  second  section  of  the  act  entitled  "An 
aot  requiring  compensation  for  caoslng  death  by  wrong- 
ful act,  neglect  or  deftuilt,"  Is  hereby  amended  bo  u  to 
read  as  roliows : 

13.  Every  sach  action  shall  be  brought  by  and  In  the 
came  of  the  personal  representatives  of  snch  deceased 
person.  And  the  amonnt  recovered  In  every  snch  action 
shall  be  fOr  the  exdnslve  beneflt  ot  the  hnstiand  or  widow 
and  next  of  kin  of  auch  deceased  person,  and  shall  be 
distributed  to  such  husband  or  widow  and  next  of  kin  In 
the  proportion  now  provided  by  law  In  relation  to  the 
distrlballon  of  personal  proper^  of  persons  dying  Intes- 
tate. And  in  every  such  action  the  Jary  may  give  sneh 
daniagea  as  they  shall  deem  a  fair  and  Just  compensation, 
notexceedlng  Ave  thousand  dollars,  with  reference  to  the 
pecuniary  Injuries  resoltlng  from  such  death  to  the  hus- 
band or  widow  and  next  of  kin  of  such  deceased  person. 
And  the  amountof  damages  recovered  In  any  sneh  action 
shall  draw  Interest  from  the  time  of  the  death  of  snch  de- 
ceased person,  which  Interest  shall  be  added  to  the  ver- 
dict and  Inserted  In  the  entry  ofjudgment  In  such  aaUon. 
provided  that  every  such  action  shall  be  commenced 
within  two  years  after  the  death  ofanch  deceased  person. 
But  nothing  herein  contained  shall  aObet  any  snlt  or  pro- 
ceedings heretofore  commenced  and  now  pending  In  any 
of  the  oonria  of  this  stat& 

)  I.  This  act  shall  take  etftot  Immediately. 
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WABEEN'S  LAW  STDMEa.* 
The  difflcnltles  which  b«et  the  atndent  in  acquiring 
a  knowledge  of  the  law.  are  not  met  with  in  the  atady 
of  any  other  snyecl.   The  vast  acenmulalloaB  of  prin- 
ciples and  arbitrary  rules  that  oonatltute  the  body  ef 
our  jurisprudence,  would,  even  If  they  could  be  col- 
lected together  into  a  oonristent  and  orderly  arrange- 
ment, preaent  to  the  mind  of  the  learner  a  task  whose 
magnitude  and  complexity  would  dishearten  hi: 
■nd  in  most  instancea  deter  him  from  any  attempt 
master  the  science  of  the  law.    But  auch  a  task  would 
be  eaay  in  eomparlion  with  that  which   must  actu- 
al^ be  undertaken  by  one  who  hopes  to  become  emi- 
nent, or  even  to  obtain  a  respectable  standing  at  the 
bar.    Between  the  youth  entering  upon  the  couraeof 
study  required  to  fit  him  fbr  his  chosen  profession  and 
theacoompUahed  lawyer,  lie  many  years  of  intense  and 
tedious  mental  labor  —  labor  rendered  doubly  burden- 
some by  the  delay  and  uncert^nty  of  its  results.   The 
world  at  large  little  know  or  comprehend  the  trainii^c 
through  which  that  man  haa  passed  who  can  judl- 
donsly  conduct  the  trial  ef  an  action  at  law.    Unto 
them   are  shown  the  keen  perception,  the  ready 
Invention,  the  accurate  memorj-,  the  mind  rich  with 
accumulated  learning;   but  the  long-continued  and 
solitary  reading,   the  Intense   application,    and   the 
elaborate   and    toilsome   Investigation   are   hidden. 
They  admire  and  envy  the  great  advocate ;  they  con- 
gratulate him  upon  the  place  to  which  he  has  attained, 
andinqulrewbatareltshonorsandltaadvantagea.  But 
they  do  not  ask  him  oonoeminghia  Journey  thither  — 
if  ttie  way  waa  long  and  nnpleaaant;  If  there  were 
any  dangers  thereon ;  If  there  were  devinos  patha 
into  wlilcb  he  and  hia  fellow  travelera  MmeUroea 
wandered;  if  he  paased  any  wrecks  or  rains.    Could 
they  but  know  concerning  theae  ttilnga,  they  would 
•Mk  leas  eagerly  Ibr  admlttauoe  to  a  proftesion  wboae 
pricas,  however  many  and  brilliant,  are  to  be  g^ned 
only  through  patience  and  aelf-saorifloing  labor. 

Tbe  chief  obstacle  standing  in  the  way  of  every 
yooDg  man  daring  the  whole  period  of.  his  legal 
apprenUceahlp,  Is  the  want  of  a  good  guide  that  will 
point  out  to  bim  not  only  the  law  books  he  should 
read,  bat  also  the  oouise  of  training  be  should 
ondergo  to  qnall^  blmeelf  for  each  branch  of  Mb 
prufteelon.  Doubtless  a  living  teacher  could  do  this 
batter  than  any  book,  but  very  (tow  of  tboae  compe- 
tent to  properly  Instruct  have  Qme  to  spare  from  tbe 
dntiea  of  their  bnslneaa  for  such  a  purpose.  Besides, 
the  great  expense  of  this  method  forbids  its  general 
adoption,  and  law  studies  muat  hereafter  be  pnr- 
aned,  aa  tbay  have  alwaya  been,  chiefly  under  the 
■todent'a  own  direction.  The  law  achools  Indeed 
afford  important  aMlstanoe,  but  It  la  only  through 
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careful  individual  self-culture  that  the  lawyer  can  be 
educated.  It  is  not  merely  by  tlie  reading  of  books, 
by  the  copying  of  papers,  by  attendance  upon  court, 
orbythecombinationofall  these,  that  be  fits  himself 
for  the  duties  of  hte  calling.  His  knowledge  of  gen- 
eral matters  — of  history,  of  politics,  of  science,  hia 
style  of  compo^tion,  his  gesture,  his  voice,  his  mem- 
ory must  be  cultivated.  In  toot,  there  is  hardly  any 
department  of  hnman  culture  that  he  can  neglect. 
The  perfect  lawyer  Is  the  highest  conceivable  type  of 
Intelligent  man.  Liable  to  be  called  upon  to  act  in 
the  place  of  every  man,  he  must  contain  within  him- 
self all  that  is  essential,  all  tiiat  Is  excellent.  In  each. 
Existing  indeed  only  in  Imagination,  he  ia  neverthe- 
less tbe  pattern  each  member  of  the  profossicn  should 
strive  to  Imitate,  being  aiaured  that  the  more  nearly 
he  appivnchee  the  pattern,  tbe  greater  will  be  his 
chances  of  worldly  anccess,  to  say  nothing  of  the 
intellectual  tatlslhctton  that  rescdts  trota  the  practice 
of  wisdom  and  virtue. 

Many  books  have  been  written  for  the  purpose  of 
(timiahlng  to  students  a  guide  to  the  study  of  l^jal 
science,  but,  so  far  as  we  have  been  able  to  disoover, 
they  have  proved  of  little  use  to  those  for  whom  they 
were  designed.  To  be  sure,  they  each  contained 
much  that  waa  valuable  to  the  learner,  but  they 
usually  failed  to  instruct  him  in  precisely  the  two 
points  upon  which  he  wished  to  be  enlightened. 
They  neither  told  him  what  to  do  nor  how  to  do  It 
Some  would  furnish  him  with  a  long  list  of  books  to 
be  read,  many  of  which  his  own  good  sense  would 
tell  him  he  had  better  let  alone  j  and  give  him  advice 
as  to  the  character  of  his  habita,  Intermingled  with 
quotations  troai  the  law  reports  and  the  classics. 
Bome  would  fumtah  a  list  of  selections  from  various 
books  (sometimes  unpublished  ones),  to  be  read 
piecemeal.  Some  would  oontala  a  digest  of  ele- 
mentary law,  while  others  would  be  chiefly  occupied 
with  a  panegyric  upon  the  study  of  l^^al  science. 
Each  would  be  laid  down,  and  the  disappointed 
reader  would,  in  bla  mind,  pass  upon  It  the  Judg- 
ment: "Thou  art  weighed  In  the  balance  and  fbund 
wanting." 

Fortunately,  however,  for  the  students  at  law  in 
England  and  America,  the  sulfject  was  taken  up 
by  Mr.  Samnel  Warren,  the  reault  being  the  flrat 
edition  of  the  treaUse  whose  Utle  heads  this  article. 
Perhaps  among  living  men  no  person  could  have 
been  selected  better  qualified  for  a  work  of  this  kind. 
As  a  lawyer  he  has  since  taken  his  stand  among  tbe 
flrat  In  England.  He  was  the  friend  and  associate  of 
John  William  Smith,  wboae  brilliant  genius,  whose 
classic  style,  whose  massive  acqnlrementa,  plaoed  hltn 
at  the  bead  of  Engllah  writers  upon  law,  and  almost  at 
the  head  ofthebar.belbrehe  waa  thirty-six.  He  was 
the  trusted  and  Intimate  oompanlon  of  Sir  William 
Pollett,  who  died  attomey-gener»l  Of  England  and 
the  leader  of  the  British  l>ar.  From  the  doee  and 
constant  iaterconrse  between  these  men  and  Mr. 
Warren,  and  trova  Intimations  made  by  him,  we  are 
led  to  believe  that  he  received  much  assistance  from 
them  In  the  preparation  of  thU  work,  and  that  it  is 
lather  the  record  of  the  eiperienoe  and  training  of 
three  eminent  and  aooompUahed  barristera  than  the 
theoretical  system  of  one. 
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But  It  was  not  merely  as  a  lawyer  tbat  tbia  author 
was  titled  for  his  work.  As  on  essayist  he  ranked 
high,  and  as  a  novolist  he  was  perhaps  excelled  by 
but  one  or  two  in  England.  As  was  to  be  expected, 
Lb  produced  a  work  which  we  believe  isadmiltad  to  be 
llie  most  readable  law  book  ever  printed.  Written  in 
an  easy,  pleasant  style,  it  is  filled  with  soand  practical 
advice,  Just  what  tbe  law  student  requires  to  direct 
bini  in  Uie  prosecntion  or  his  studies. 

Some  years  subseqnently,  the  first  edition,  althoagh 
unusually  large,  having  been  exbansted,  and  a  new 
edition  being  called  for,  tbe  author  re-wrute  the  entire 
work,  altered  Ita  arrangement  and  added  a  large 
amonnt  of  new  matter.  Tbe  second  edition  was  soon 
exhausted,  and  the  work  was,  for  some  years,  out  of 
print,  until  Mr.  Warren,  at  tbe  argent  solicitation  of 
the  EagliHh  Imr,  Again  revised  the  work,  and  a  year 
or  more  ago  a  Ibird  edition,  in  two  lai^  volumee,  was 
issued.  Both  tbe  first  and  seoond  editions  were 
reprinted  in  the  United  States,  but  they  have  been  for 
some  years  out  of  print. 

The  work  before  us  Is  founded  upon  the  three  edi- 
tions, selecting  from  Bach  what  appeared  to  the  editor 
to  be  necessary  for  tha  Amarlcan  student.  Which 
edition  was  fbllnwed,  we  conftes  ourselves  unable  to 
determine.  We  believe  ttiat  the  fint  (which  ts  clearly 
the  best)  is  almost  wholly  here.  The  second,  in  which 
tha  arrangement  seems  to  be  the  principal  improve- 
ment, is  to  some  extent  noticed.  Prom  tbs  third,  tbe 
production  of  the  author's  maturer  years,  ws  find 
many  things  reproduced  here.  The  American  editor, 
whose  previous  works  have  shown  bim  to  be  competent 
to  perform  tbe  teak  he  has  undertaken,  has  added  nu- 
merous notes,  someoriginal,  some  selected,  we  think, 
from  the  sayings  of  such  men  aa  Wobatar,  Choale  and 
others.  Forthe  beneBtoftbe  American,  aa  such  a  trea- 
tise would  beoriittle  use  to  the  English,  law  student, 
there  has  been  added  a  chapter  on  forensic  eloquence. 
To  those  who  desire  to  study  tbe  oratorical  art  ws 
recommend  tbe  perusal  of  this  chapter. 

In  order  that  those  who  have  not  met  with  Mr. 
Warren's  writings  may  understand  his  style,  we  have 
selected  at  random  some  quotations  from  this  work. 
To  the  English  law  stndent  this  would  hardly  be 
necessary,  as  this,  his  treatise,  has  become  as  bmiliar 
aa  "  household  words."  To  Ibe  general  reader  we 
need  not  recommend  a  production  of  the  author  of 
"  The  Diary  of  a  Physician  "  and  of  "  Ten  Thousand 
a  Year."    We  quote  from  p^e  68 : 

"ytmHOOn/ what  shall  be  said  of  It  T  That  the  llrst  AulU 
olalesltlmale  protessionai  ambition  will  be  tbe  patience, 
sobriety  and  stcadbatness  of  which  so  much  lias  bepu 
already  said.  Ifwe  beget  ootthue.  It  will  be  the  mere  witl- 
o'-the-wtsp  that  has  led  thoaiands  oat  or  tbelr  way 
Into  the  dreary  t>oas  and  marshes  of  fttllare.  there  to  sink 

'Unseen,  unpltled,  hopclMSI ' 
True  legal  ambition  U  an  eminently  aalcnlatlng  and 
practical  quality.  II  disposes  the  studeat  to  apponlon 
hlB  strength  to  bla  task;  to  set  bU  eyes  upon  worthy 
objects,  and  go  at>out  the  attnlolng  them,  worthily;  to 
look  before  he  leaps.  It  deals  with  matter  o/  fact  alone, 
Qtlerly  dlscardlbg  reliance  on  ohanca--B  word  banished 
from  lis  vocabnlary.  It  aels  a  root  specutatlng  on  possi- 
bilities; a  wise  man  calculating  probabilities.  The  one 
thinks,  with  vain  sighs  and  wtabes,  on  tbe  end  alone; 
the  other,  havins  steadily  flied  bis  eyes  on  It,  reiolately 
setaabontoonalderlngtbenMonj/  the  one  It  makes  pas- 


sive, the  other  active.  It  Is,  In  short,  the  balance-wheel 
In  the  well-r^ulated  mental  mectiBDlsm  ;  a  mere  dis- 
turbing fbrce  to  one  ill-regulated.  Ir  the  moat  eager  and 
gifted  of  lis  volarlea  should  deign  lo  ask  for  a  BUgBeallon, 
It  might  be  earnestly  whispered  in  his  ear :  Be  calm,  cal- 
culating, long-sighted;  think  not  ol  bop.  step  and  Jump, 
in  the  law,  bnt  rather  gird  np  your  loins  tor  a  long  pil- 
grimage; for  the  prize  Is  splendid,  but  distant.  You 
cannot  hasten  the  march  of  events,  any  mora  than  tbe 
hnsbandman  the  Bourse  of  vegetation.  Bowever  anxious 
for  his  crops,  however  rich  the  soil,  howsTer  propUloua 
the  weather,  he  must  drop  hla  seed  Into  the  gronnd  and 
wait  and  watch  till  it  makes  Its  appearance  In  doe 
season.  So  It  Is  especially  with  the  legal  husbandman. 
Learn  your  profasslon  thoroughly;  do  not  attempt  to 
become,  as  Lord  Bacon  has  It.  'a  lawyer  ia  haate;'  ths 
thing,  t>e  assured.  Is  impossible ;  learn  slowly,  and  well, 
that  which  will  so  enable  yon  lo  acquit  yourself  bril- 
liantly, when  "  the  ooosslon  sudden  "  shall  have  arrived. 
A  contrary  method  will  mar  all  yoor  prospects,  ren- 
dering yon  turgid  with  oaneelt  and  prnomptlon,  and 
inflaming  foolish  friends  with  bllaclous  expectations." 

And  again  from  psge  SS2 : 

"The  plan  of  study  heretofbre  sketehed  ont  ravj  be  so 
dlapoead,  as  lo  secure  at  once  the  opportunity  of  cnltlvat- 
iDg  practical  and  theoretical  knowledge;  It  will  enable 
tbe  pupil  to  Illustrate  tbe  principles  of  pleading  and  prac- 
tice by  dally  examples,  and,  by  early  disposing  of  those 
studies  which  are  always  the  most  disheartening  and  dis- 
gusting lo  a  beginner,  leave  htm  at  leisure  lo  purEue  those 
other  and  more  recondite  rewarehee,  by  which  alone  tbe 
whole  theory  and  principles  of  tbe  law  can  be  thoroughly 
nnderstood.  A  clear  and  connected  view,  early  obtained, 
of  the  course  of  an  action  — of  the  relations  and  connec- 
tions between  the  dia^rent  branches  of  pleading,  prac- 
tice, and  evidence.  wlU  Interest  tbe  young  lawyer  the 
more  In  those  matters  which  pnt  In  motion  the  secret 
machinery  of  the  courts,  with  which  be  has  already  been 
familiarized.  Let  lilm,  therefore.  In  tbe  words  of  Lord 
Coke,  'dlllgeotly  apply  himself  to  a  Uraely  and  orderly 
courseof  reading  — that,  by  searching  Into  the  arguments 
and  reasons  of  the  law,  be  may  so  bring  them  home  tohls 
own  natural  reason,  that  he  may  perfectly  noderstand 
them  as  his  own.' " 

We  have  given  these  extracts  not  as  an  exaiupls  of 
what  the  book  oontalns,  but  merely  to  show  tbe  char- 
acter of  the  author's  oomposttion. 

What  Blookstone  is  to  the  law  of,  England,  and 
Kent  to  the  Jurisprudenoe  of  America,  Samuel  War- 
ren has,  aa  we  believe,  by  this,  tbe  crowning  eflbrt  of 
his  life,  become  to  the  study  of  the  common  law.  To 
theyoungmanenl«nngtheinDBof  court  in  England, 
we  oould  give  DO  iMtter  odvloe  than  to  purohaseand  read 
thoroughly  "Warren's  Law  Studies."  To  tbe  young 
man  here  in  our  country  anxious  for  dvil  honors,  earn- 
est in  the  pursuit  of  those  distinctions,  those  Ihvors, 
those  rich  rewards  which  surely  follow  him  who  has 
well  trained  himself  for  the  profession  of  the  taw,  we 
wUl  likewise  say  tliat  he  will  find  here,  certainly 
marked,  the  vray  through  wbicb  he  may  pssa  to  the 
country  ho  is  seeking.  He  will  be  led  along  no  easy 
road,  but  taking  this  book  as  hia  guide  and  oounselor, 
listening  to  and  obeying  its  teachings,  making  it 
his  cottatant  companion  and  hla  preceptor,  he  will  be 
oettaln  to  Bsonra  emolument  and  repntation  and 
position. 

Mrs.  General  O^nes  has  applied  to  tbe  L^slstnre 
of  Louisiana  to  pass  an  act  enabling  her  to  settle  tbe 
New  Orleans  claims,  wMch  the  courts  hav*  already 
decided  in  her  bvor. 
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LAW  ASD  LAWYERS  IN  LITERATURE.* 
XIV. 

In  theHiatoryof  New  York,  recorda  a  wise  Judgment 
given  in  a  lawsuit  by  Oovemor  Wouter  VonTwlller. 
Wandle  Van  SchcKmboven  claimed  a  balance  of 
account  against  Barent  Bleecker.  The  governor 
deepaU'bed  b<a  coustable  for  Uie  defendant,  armed  witb 
hisjack-knire  aa  summons,  and  bis  tobacco-box  as 
vrarrant.  Tbe  parties  produced  tbeir  books  of  account. 
"  The  sage  Wouter  took  tliem  one  after  the  other,  and 
having  poised  them  In  his  hands,  and  attentivel; 
counted  over  the  number  of  ieaves,  fell  straightway 
intn  a  very  great  doul>t,  and  smoked  for  lialf  an  hour 
without  saying  a  word,"  at  length  be  gave  it  as  bis 
decision  tliat.  Inasmuch  aa  the  books  were  of  the  same 
thl.-kneas  and  weight,  tbe  aooounts  were  balanoed,  the 
parties  should  ezL'hange  receipts,  and  the  constable 
pay  the  ooata.  This  adjudication  diffused  general  joy 
throughonC  New  Amsterdam,  and  not  another  law- 
suit look  place  during  the  whole  of  his  administration. 
The  author  records  that  the  province  was  governed 
without  laws,  and  reooramends  the  example,  on  the 
ground  that  laws  excite  the  obstinacy  of  men,  and 
that,  unless  tbey  were  continually  warned  that  certain 
things  are  wrong,  they  would  do  right  out  of  pure 
Ignorance,  and  because  they  knew  no  better. 


Right  here  is  agood  place  to  skip  over  to  the  Island 
of  Baratarla,  and  speak  of  that  other  wise  governor, 
Sancho  Pansa,  who  made  a  very  Jndidons  decision  on 
a  criminal  complaint,  which  will  always  stand  as  a 
model  for  succeeding  Judges.  A  woman  haled  a  man 
before  tbe  governor,  complaining  that  he  had  ravlahed 
her.  She  told  tiie  usual  story,  unexpected  attack,  un- 
availlnft  resistance,  and  final  triumph  of  soperloribroe. 
The  defense  was  that  the  complainant  consented. 
There  were  nooHier  witnessoe.  Under  modem  admin- 
istration, where  women  have  no  rights,  tbe  defendant 
would  have  been  mulcted  and  imprisoned  in  short 
order.  But  Sancho  was  not  of  the  nineteenth  century. 
He  asked  the  man  if  he  had  any  money  about  him, 
and,  being  answered  that  be  had  twenty  silver  pieces, 
commanded  him  to  give  them  to  the  woman,  and 
ordered  the  latter  to  leave  the  court.  She  went,  with 
thanks  to  this  "seoand  Daniel."  Then  Sancho  directed 
the  man  to  pursue  herand  takeaway  the  money  from 
ber.  He  w«it,  and  both  soon  returned  Into  the  gov- 
emor's  presence,  the  woman  clamoring  fbr  fresh  Jus- 
lice  agalnat  the  man  Ibr  attempted  robbery.  "What, 
then,"  asked  the  governor,  "did  be  take  the  money 
from  yonf  Tbe  woman  replied  that  shewasnosnch 
baby  as  to  allow  him  to  succeed,  and  the  man  oonfessed 
that  he  could  not,  with  all  hla  strength,  accomplish 
the  governor's  purpose.  Therefore  the  governor  com- 
manded tbe  woman  to  return  the  silver,  and  banished 
her  tbe  realm,  under  pain  of  stripes ;  with  the  Intl- 
maUon  that  if  she  had  been  as  careful  of  her  chastity 
asof  her  money,  she  would  never  have  lost  It.  The 
exquisite  humor  of  this  scene  can  be  appreciated  only 

or Iha Dlmr'ictCourl'af  (b«  Un1i«l suua Ibr Ibe MoIUicru Xiliulcl 


by  reading  the  chapter ;  it  is  too  broad  tat  quotation, 
without  having  lirat  received  the  revi^ons  of  some 
such  gentleman  as  Mr.  Bowdlcr,  who  edited  an  expur- 
gated Family  Sbakspeare.  Peter  Pindar  has  imitated 
this  scene,  but,  as  is  not  unusual  In  imitations,  the 
humor  is  converted  Into  deliberate  vulgarity. 

CHATTEBTON, 

I  suspect,  bints  at  the  state  of  the  law  of  libel  nnder 
Mansfield,  and  at  Mansfield,  when  be  says.  In  "  The 
Whereof  Babylon:" 

"  Complaints  are  libels,  as  th 

Are  all  ■- ...._-  . — 

Wlio,  I 

Ad  van 


He  keeps  a  lonslnE  eye  upon  il 
He.  at  any  rate,  referred  to  Mansfield  in  the  follow- 
ing passage  from  the  same  poem: 

"  And  who  BliHll  doubt  and  false  conclnslous  draw 
Agalnat  the  InqulBltloDa  of  the  law. 
wltliJallora.clialoB.aDd  pillories  must  plead. 
And  Mananeld'a  conaclence  settle  rlEbtiTlH  creed. 
Is  Manndeld'a  conscience,  then,  will  Reason  crv. 

ABtani'---  — -—  — .-__^..- 

Why,» 

That  Mansfield  has  nc 


Must   have  been    suffering  from  an  nnder-dose  of 
opium  when  he  wrote  "The  Devil's  Thoughts,"  in 

which  be  says: 

"  He  saw  a  lAwrer  kllllDE  a  viper 

On  adung-hlll  hard  by  bis  own  stable; 
And  the  Devil  smiled,  for  It  put  htm  In  mind 
Of  Cain  and  his  brotner  Abel." 

There  Is  some  dispute  as  to  whether  Coleridge  or 


is  entitled  to  the  discredit  of  the  foregoing.  Bouthey 
was  very  fond  of  writing  about  tbe  Devil,  and  of 
oonnecting  him  with  lawyers.  Thus,  in  "  Tbe  Alder< 
man's  Funeral,"  in  speaking  of  tbe  dead  man's  dona- 
tions to  charity,  he  calls  them 

"  RetniQlng  foes  against  the  Last  Assises, 
When  for  the  truat«d  talents,  strict  account, 
Bhall  be  required  from  all.  and  I  be  old  Arch-Lawyer, 
Plead  his  own  cause  as  plalatlfT." 


In  "  All  for  Lore,  or  a  Sinner  well  Saved,"  the  poet 
represents  Satan  as  clidming  a  human  soul  by  virtno 
of  a  bond  signed  by  the  unhappy  mortal : 


"This  were  eDoDsh :  but  more  than  this, 
A  maxim.  Bslhna  knowest.ltis. 
Whereof  all  laws  partake. 
That  no  one  mKy  of  bis  own  wrong 
-   HIB  own  advantage  make." 

The  Fiend  gives  up,  beaten,  and  says  to  himself: 

"  The  Law  thy  calling  onght  to  have  been 

With  that  wit  so  ready  and  tonifue  so  free, 

To  prove  by  reason,  In  reasoira  despite, 

Tbot  right  Is  wrong,  and  wrong  Is  right. 

And  wblte  is  black,  and  black  Is  wbTle,-' 

What  a  loss  have  Ihad  luUieel" 
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Tbers  \b  something  delightfully  absurd  in  the  idea 
of  Sonthey,  who  has  vrittea  so  many  dull  and  inter- 
minable poenu,  reprimandit^  the  lawyers  for  their 
verboaity.  But  In  "The  Doctor"  we  and  ibe  fbltow- 
lug :  "  That  crafty  poliUcian,  who  said  the  use  of  lan- 
guage is  to  conceal  our  thoughts,  did  not  go  further  la 
his  theory  than  the  msmbera  of  the  legal  profeeaion 
In  their  praolice;  as  every  deed  which  comes  i>om 
their  hands  may  testify,  and  every  oonrt  of  law  bears 
record.  You  employ  tbem  to  express  your  meaning 
in  a  deed  of  oonveyance,  a  marriage  settlement,  or  a 
will ;  and  they  so  smother  it  with  words,  bo  envelop 
itwlth  tec'bntcaliUeB,BO  bury  it  beneath  rednndandes 
of  speech,  that  any  meaning  which  is  sought  for  may 
be  picked  out,  to  the  confusion  of  that  which  you 
Intended.  Something,  at  length,  comes  to  be  con- 
tested; you  gotoacoartof  lawtodemEuid  your  right; 
or  you  are  summoned  into  one  to  defend  it.  You  ask 
for  Justice,  and  you  receive  a  nice  distinction — a 
forced  construction,  a  verbal  criticism.  By  such 
means  you  are  defeated  and  plundered  In  a  dvll  cause ; 
and,  in  a  criminal  one,  a  slip  of  the  pen  in  the  indict- 
ment brings  off  the  criminal  scot  free.  As  If  slips  of 
the  pen  In  such  cases  were  always  accidental  I  Bnt 
because  Judges  are  Ineormptible  (as,  blessed  be  God, 
they  still  are,  in  this  most  corrupt  nation),  and  becanse 
barristers  are  not  to  be  suspected  of  ever  Intentionally 
betraying  the  cause  which  they  are  feed  to  defend,  it 
Is  taken  for  granted  that  the  same  Incorruptibility, 
and  the  same  principled  Integrity,  or  gentlemanly 
sense  of  honor,  which  somstlmes  is  Ita  substitute, 
are  tc  be  found  among  all  those  peraons  who  pass 
their  miserable  lives  In  qnill-driving,  da;  after  day, 
from  morning  till  night,  at  a  scrivener's  desk,  or  in 
an  attorney's  ofSce  I" 

The  diarist,  good  Mr.  Pepys,  records  that  he  went 
"to  the  office,  where  Mr.  Prin  come  to  meet  about 
tiie  Chest  business ;  and,  till  company  come,  did  dis- 
course with  me  a  good  while  in  the  garden  about  the 
laws  of  England,  telling  me  the  main  bulls  In  them;" 
(of  course,  that  took  a  good  while;)  "and,  among 
others,  their  otiecarity  of  long  statutes,  which  lie  Is 
about  to  abstract  out  of  all  of  a  sort;  and  aBheliTes 
and  parliaments  come,  get  them  put  Into  laws,  and 
the  other  Htatutea  repealed,  and  then  It  will  be  a  short 
work  to  know  the  law."  What  a  pily  Mr.  Frln 
couldn't  have  been  Immortal  I  By  a  singular  colloca- 
tion, the  only  other  topic  touched  upon  in  Uiis  para- 
graph is  the  Plague,  which,  be  blesses  Ood,  "  is  de- 
creased sixteen  this  week."  I  suppose  the  Mr.  Prin 
referred  to  was  WlUIam  Prynne,  who  lost  his  ears  on 
account  of  some  ungallant  refiectjons  on  Queen  Hen- 
rietta Maria,  In  his  screed  against  play-actors,  entitled 
"  Hiatrio-Mostiz ;"  If  this  supposition  Is  correct,  and 
Pepys  correctly  reports  htm  above,  he  certainly  oould 
well  Bp«re  something  from  his  ears. 


Of  James  Pnokle  little  Is  known  save  that  he  wrote 
■  ourloaB  book,  first  published  in  1711,  entitled  "  The 
Club !  In  a  Dialogue  between  Father  and  Son,"  with 
the  motto,  in  vino  veritat,  In  wblch  various  characters 
are  described,  alphabetically,  and  with  bnt  one  char- 
acter to  each  letter,  by  the  Son,  who  tdls  his  Father 


that  he  met  them  at  the  Cla  b  the  night  before,  where 
they  all  got  drank ;  whereapnn  the  (Uher  moralises. 
The  letter  I>  affordt  an  opportunity  to  describe  a 
lawyer.  Theotherchai«Gt«r8areAntiquary,Buffonn, 
Critio,  Detractor,  Envioso,  Flatterer,  Oamester,  Hypo- 
crite, Impertinent,  Knave,  Moroso,  Newsmonger, 
Opiniator,  Projector,  Quack,  Rske,  Swearer,  Traveler, 
Usurer,  Wiseman,  Xautippe,  Youth,  2jany.  Bo  we 
are  placed  among  what  cannot  on  the  whole  be  called 
goodcompany.  TbedialogueonlAwyerisssfoltows: 

"Son:  A  wit  of  the  law  that  made  It  as  much  hli 
care  and  business  to  create  feuds  and  animate  differ- 
ences, as  the  Vestal  Virgins  used  to  maintain  the 
sacred  fire,  growing  dmnk,  boasted  himself  an  at- 
torney. That  he  had  a  knack  of  improving  trifles  and 
frivolous  contests  into  good  M  causes,  as  he  called 
them.  That  he  could  set  man  and  wife  at  variance 
the  first  day  of  their  marriage,  and  parents  and  cbU- 
dren  the  last  moment  of  their  Uvea.  That  he  seldom 
troubled  his  head  with  Coke  upon  Littleton  ;  the  law 
lay  In  a  little  compass ;  trials  chiefly  depended  upon 
evidence,  and  let  him  alone  to  deal  with  witnesses." 

The  Father  then  tells  the  oyster  story,  better  told 
by  Bollean,  and  continues : 

"Suppose  It  possible  to  fence  agi^nst  combination, 
subornation  and  false  evidence ;  can  any  be  certain 
the  Justice  of  his  cause  shall  outweigh  the  subtllty 
of  bis  adversary's  counselT 

'Will  not  fBar.  flavor,  bribe  and  ETOdge, 
The  ume  caase  Bavprul  ways  aifjudgeT 
Do  not  somejuriea  give  their  verdict, 
Ab  If  ther  felt  the  cause.  Dot  heard  It; 
And  wltueesea,  like  watcbea,  go 
Jost  as  ttiey're  set,  too  bat  or  alow  V 

"  The  rich  man  that  attempts  at  his  charge  to  make 
all  knaves  honest  will  quickly  see  his  error,  or  die  a 
b«$;gar ;  but  the  poor  fool  that  rashly  engages  in  a  law- 
suit, commits  himself  to  the  house  of  oorreotioa,  where 
be  must  labor  stoutly  to  pay  his  Cms;  in  short, 
whoever  flies  to  a  knavish  lawyer  for  suooour,  as  the 
sheep  to  the  bushes  in  a  atorm,  must  expect  to  leave 
a  good  part  of  his  Mat  behind  him.  Yet,  stiU  it  U  the 
quacks  In  the  taw,  like  those  In  physic,  make  the 
remedy  worse  than  the  disease.  According  to  the 
proverb,  good  right  wants  good  sasiatanoe ;  and  seeing 
Oreat  Britain  affords  so  many  lawyers,  whose  learn- 
ing and  Integrity  render  them  the  light  and  wonder 
of  tite  age,  he  is  doubly  a  tbol,  that  to  defond  his  r^t, 
applies  himself  to  a  scab," 

The  ediUon  of  Pnokle's  Club,  from  which  I  quote,  is 
charmingly  illostrated  with  wood-cats,  after  dedgns 
by  Thurston,  and  the  passage  dted  is  preoeded  by  a 
vignette  exhibiting  "a  limb  of  the  law  bribing  a 
witness." 

SABLB. 

Another  carious  book  Is  "  Mierooosmography ;  or, 
a  Piece  of  the  World  Disoovered,  in  Essays  and  Char- 
aoters,"  by  Doctor  John  Earle,  Bishop  of  Salisbary, 
first  published  In'  162S.    Among  the  chacaoters  is  "  an 


"  His  antlent  banning  was  a  blue  coat,  since  a  liv- 
ery, and  his  hatching  tinder  a  lawyer ;  whence,  though 
but  pen-foathered,  he  hath  now  nested  for  himself, 
and  with  his  hoarded  pence  purchased  an  ofQce.  Two 
desks  and  a  quire  of  paper  set  him  up,  where  ha  now 
Bits  in  state  for  all  comers.  We  can  call  him  no  great 
author,  yet  he  writes  very  mnob,  and  with  the  Infitmy 
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oftbeoonrt  U  mitlnbiined  In  bis  libels.  Hebassotne 
sinst«h  or  a  soholsr,  and  jat  uaea  I^Un  v«iy  hardly; 
snd,  lest  it  sbonld  BcoaBehim.ootaltoffinthe  midst, 
tnd  will  not  let  It  Bpekk  nut.  He  Is,  contniy  to  great 
men,  maintained  hy  bis  followers — that  la,  his  poor 
ooantry  clients,  tbat  worsblp  blm  more  tban  th^ 
landlord,  and  be  ttisy  never  sucb  obnrls,  be  looks  for 
tbeir  courtesy.  He  first  racks  them  soundly  bimself, 
and  tben  dellTsra  them  ts  the  lawyer  for  execution. 
Hla  looks  are  very  nolloltoos.  Importing  much  haste 
and  dlspstoh,  he  Is  never  without  bis  hands  full  of 
bn^iieu;  that  Is — of  paper.  His  skin  bscomea  at 
last  as  dry  m  bis  parcbineat;  and  his  Awe  as  intricate 
as  the  meet  winding  canse.  He  talks  statutes  as 
fiercely  as  if  he  had  mooted  seven  years  in  the  inns 
of  eourt,  when  all  his  skill  Is  stuck  in  his  girdle,  or 
In  bis  offloe  window.  Strife  snd  wrangling  bave 
made  him  rich,  and  he  Is  thankful  to  his  benefactor, 
and  nourishes  it  If  he  live  in  a  country  village,  fae 
makes  all  his  neighbors  good  subjects ;  for  there  shall 
be  nothing  done,  bnt  what  there  is  law  for.  His  busi- 
ness gives  him  not  leave  to  think  of  bis  consdenoe, 
and  when  the  time,  or  term  of  his  life  is  goiug  out, 
Ibrdooms-dayhelssecnre;  for  be  hopes  he  has  a  trick 
to  reverse  Judgment." 

LA  roNTAUfS. 

The  twentieth  Fable  of  the  Second  Book  of  La  Fon- 

tstne  contains  a  point  of  law  derived,  I  infer,  trom 

PbtedruB.    The   translation  ^ven    below  Is   EllEur 

Wright's,  lUghtly  modified : 

"  It  what  olil  Worj  snj-s  of  JE»op'»  tmo, 
The  omcle  nl  Oreeee  ha  wan. 


With  all  lU  wladnm  In  thn  lam. 
The  hiiiiiirInK  tHleaive*  butanample 
Ot  whHt  hu  fime  hna  mule  sn  amide. 

Thre*  rtiiuebteni  shared  a  (Mher^  pane, 

or  hnhlu  tntnllv  fllvenie. 
The  Onrt.  iiewiii.hnil  with  drink*  delletoiu. 
The  next,  Qoauetllsh  and  capriolons. 
The  third,  sapremelv  avHrlulotu. 

Theilr*,pxpect»iitnr  hla  tnUi, 

And  t[>  their  tnothrr  Joaithasaine— 
Til  her  mnile  pnyahJe  when  [and  not  belbre) 
Each  dnn^htfT  ahnuld  poaaeAa  her  p&rt  no  moi 
TherHlh>rilled.   The  fenialen  three 

TlH>y  read  and  rea-l.  but  still 
B>iw  not  tlie  wlller'i  will. 
For  conid  it  well  be  undenrond 
That  each  of  ihlaaweetalat^rhood, 

Rhnnld  to  hpr  mofher  pony  It  o'erT 

TwasHurely  nntsonasr  taylng 

Hiiw  iBok  or  menna  woulTliel|i'the  paylns. 
What  meant  their  honored  (Bther,  tlienr 
Th'  HlTHlr  wan  broaght.  tn  legnl  men. 
Who,  after  turning  o'er  the  enae, 
Botarhuii'lml  Ibnumnd  dlObreDt  ways. 

Threw  down  the  lefirtied  bonnet, 

Dnable  to  ilecMe  apon  It; 

And  lh#n  advlaed  the  heln. 

Without  more  Ihonfht,  to  ndjQM  nfmiTS. 
As  to  the  wIdow'H  Rhiirp.  the  counsel  any. 
We  hold  11  Inst  thediiQKhlenieachiitioiltd  pay 

One-third  to  her  apon  demaml, 

SliiiQldsne  notchnose  to  have  It  stand 


Paid  from  her  hi 


Thett 


-lulty. 

1  death,  with  dae  eooffralty. 


n  the  drat  thej  all  aRree, 
:he  feoatlng  lodgee.  plate. 


Rich  cnpbiiiircla. 

The  ewrea  iiranolent.  awret  Ma 

Tbealnveii  toxerve  It  at  n sign; 

In  abort,  whntevpr  In  agreut  t 

There  la  of  Ittnitlng  apparatoa. 

The  second  part  Is  mode 

Of  whal  might  help  the  Jilling  tra 

The  eildT  house  and  furnltore. 


thetrelllsed  vlns,— 


Oenteel  nnd  eKonlalte,  be  sore, 
The  eu  nucha,  ml  Itinera,  and  lacea, 
ThelewBta,  abawtaandcoatlydreaMS. 
The  third  Is  madeof  homwhald  atnO; 
More  vulgar,  rnileand  rongh  — 
Farma,  lencea.  flocka,  and  fodder. 
And  men  and  beasts  l»  tarn  the  sod  o'sr. 

This  done,  since  It  was  tbuugbt 

To  give  the  parts  br  lot 


rts  br  lol 
.  It  might  no^ 
—  share  of  fees  dear, 
the  part  that  pleased  hsr. 


Might  salt, 
Esrh  pnld  '-- 
And  took 

Sacb  Judgment  gave  tbegown. 

And  then  the  piibllc  voice 
Applauded  both  tliejndgmeot  and  the  ohoiee 

But  JEsop  well  wsaautislled 

l^e  learned  men  hsd  set  aalde, 

In  Judging  thoa  the  teetament. 

The  very  glat  of  lis  Intent. 
The  dead,  quol.b  he.  could  he  bat  know  of  it, 
Would  heap  reproaches  on  auch  Attic  wit. 
Wball  men  who  proudly  taks  Ibetr  place 
As  sages  of  the  human  race, 

I«ck  they  the  simple  skill 

TowttleBUcha  wlIlT 

This  aald.  he  undertook  himself 

The  task  of  portioning  (he  petf; 

And  Htralgblway  gave  each  maid  the  part 
"  The  least  socordlng  to  her  heart— 

The  gar  coquette  the  drluklng  alnff; 
The  ilrlnlcer  next  the  farraa  and  cattle; 

And  on  tlie  mlaer,  rode  and  rough. 
The  robes  and  lace  did  JBnop  settle; 

For  thna,  he  said,  an  early  dale 

Their 

Nomol 

They  all  wonld  si.__.  ,„.  „ . 

And  having  each  a  splendid  bait. 

Each  soon  would  And  s  flttlng  tnab 

And  leavlog  tbi—  "— <-  "■•' — ■ •• 

Would  lo  their  I 

Which  of  the  CeMtuneni 

Wsa  plainly  the  Intent. 
The  people,  who  had  thouKhta  slave  an  ass. 
Much  wondered  how  It  came  to  pass. 

That  one  alone  should  have  more  aeose 

Thau  all  their  men  of  most  prelense." 
Among  La  Fontaine's  Talea  la  one  entitled  "  Le  Jnge 
de  Heole,"  of  which  I  propoae  the  following  p«ra- 

:■  Two  advooates.  onable  to  sgree. 

Perplexed  a  plain  provlnclsl  uisfflstrale; 
They  soeuwrspped  the  casein  mystery, 
He  could  ooiijectare  naught  of  lis  true  s 


ir  Ibther'a  goods  Intact. 


Two  I 


id  oObred 


be'ftld  select,  i»  length  unequal, 
-J  .- .1 .—  with  olosegripi 


Deiendaiitdrew  the  £ng,  and  as  a  eeooel,  ' 
Acquitted,  gaily  Cram  the  court  did  trip. 

The  other  inembera  of  the  court  deride. 
Bat  he  repllea,  My  blame  yon  muatdlride: 

Hy  Judgment  la  no  novelty  In  law. 
For  yuo  at  hazard  frequently  decide. 

And  never  pall,  nor  evea  care,  a  straw." 

The  storyor  the  Oyster  and  the  Litigants  has  been  so 
spiritedly  told  hy  La  Fuutalne  that,  alttumgb  it  has 
been  ao  often  told,  I  will  ventuie  to  preaant  It  in 
Wright's  excellent  version : 

"Two  pilgrims  on  Ihe  aand  espied 
An  oyster  tbrowu  up  by  the  tide: 
In  hope  both  awallowed  ocean's  frnlt, 
Bui  ere  the  fkct  there  caioe  dispute. 
While  one  stooped  down  to  talie  the  prey, 
The  other  ptwhed  hira  qolle  away. 
Said  he,  'twere  rather  meet 
To  nettle  which  ahall  ea(~ 
Wby,  he  who  flrat  tae  oyiter  saw. 
Should  be  lla  eater  by  the  Uw; 
Tbe  other  should  hot  see  bira  dolt, 
-jplled*-  

_jirvel __. 

Tbe  other  crieil,  and  will  be  cursed. 


Voui 


w  it.  tb 


Arrived  a  person  very  big. 
Yclept  BlrNlneom  Periwig. 
Ttiey  made  him  Judge—  to  aet  I 
Blr  NIncom,  with  a  solemn  fii 
Took  up  the  oyster  and  il 


In  opening  both,  tlie  Aral  be  awallowed. 

And  In  dne  time  his  Judgment  (oUowed. 
Attend;  the  eourt  awards  you  each  a  shelL 
Cost  free;  depart  In  peace  and  use  them  waU. 

Pool  DP  the  coel  ofanlta  at  law. 
The  leavlupi  reekoa.aad  award, 

Tha  nuh  vniTII  aae  ttlr  Ninoom  draw. 
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READINQ  OP  REPORTS. 
Whether  a  eontintiotu  pemsal  of  the  reports  Bhoold 
be  attempted  »t  >ll  — and  If  so,  whether  the  papU 
should  commenoe  with  the  old  ones,  or  read  from  the 
latatnpta  the  old  oiiea  — U  a  qaestioa which  need 
not  long  occupy  our  attention.  There  Is  snoh  a  pro- 
digious amount  of  Intricate  and  olMolete  law  tn  all 
the  old  reports.  Including  even  Coke,  Plowden  and 
Saonders,  as  readers  it  eminently  nnadvisable  for  the 
stndent  to  attempt  a  oontinnous  pemsol  of  them.  It 
wonld  be  odcnlated  only  to  bewilder,  mislead  and 
distract  him  from  those  practical  studies  to  which 
chamber  tuition  will  Incessantly  call  his  atlentlou. 
There  is,  besides,  Bomething  proverbially  repulsive  in 
the  form  and  structure  of  our  early  reports;  which, 
to  say  nothing  of  their  dreary  black  letter,  Norman 
Prenoh,  and  D<%-Latin,  arestufifed  with  all  manner 
of  obscure  pedautriea,  scholsstio  as  well  aa  legal,  in- 
volrlng  the  simplest  points  in  endless  drcumlocu- 
tlonssnd  useless  subtleties.  "  The  uicient  reporters," 
says  Chancellor  Kent,  "  are  going  very  &Bt,  not  only 
out  of  use,  but  out  of  date,  and  almost  out  of  recol- 
lection,yet  canuotbeentirelyn^lected.  Tbemodem 
reports,  and  the  latest  of  the  modem,  are  the  most 
useful,  because  they  oonbUn  the  last,  and,  it  is  to  be 
prMumed,  most  correct  exposition  of  the  law,  and  the 
most  Judidoua  application  of  abstract  and  eternal 
prindples  of  right  te  the  reqnirements  of  property. 
Tbey  are  likewise  accompanied  by  illnstrationa  best 
adapted  te  the  inquisitive  and  cultivated  reason  of  the 
present  age."  Perhaps,  therefore,  the  student,  if  de- 
sirous of  a  systematic  study  of  the  reports,  cannot  do 
better  than  adopt  the  enggesUous  of  Mr.  Rolthby,  and 
read  from  the  latest  r«porters  upward. 

"  In  reading  the  reports,"  be  observes,  "  I  cannot 
help  thinking  you  will  find  it  most  convenient  to 
begin  with  the  latest,  retbrrlng,  as  you  read,  to  the 
earlier  nnncir.  as  they  are  died  and  commented  upon 
tn  th^iudffmmts  of  the  case  you  are  reading,  always 
making  a,  note  of  reference  lh>m  the  earlier  to  the 
later  cases. 

"  The  first  thing  to  attend  to  in  this  branidi  of  your 
reading  is,  a  comprehension  of  the  &ctB  of  the  case ; 
and  I  thlnlc  it  may  be  stated,  sa  a  general  rule,  that 
any  report  that  does  not  present  a  dear  and  sucdncl 
st^ment  of  the  &cts  on  which  the  point  for  decision 
arises  may  be  passed  over ;  in  the  next  place,  read 
attentively  the  Judgments  of  the  court;  and,  lastly, 
such  parts  of  the  arguments  of  counsel  as  ore  com- 
mented upon  by  the  court,  and  no  other,  except  In  a 
few  Instances,  perhaps,  for  the  sake  of  eluddation ;  tin- 
yon  will  sbon  find  yonr  reading  so  volumlnons  e 
demand  the  greoteat  attention,  not  lees  te  the  expense 
of  time  than  of  money. 

"You  will  never  consider  yonr  reading  of  any  par- 
ticular case  complete,  until  yon  have  also  read  and 
understood,  and  noted  In  the  proper  place,  not  only 
that  partloular  caae,  but  the  statutes  and  cases  referred 
to  by  the  court  In  the  Judgment;  audi  ahonld  think 
yon  would  find  it  useful.  If;  after  having  made  yourself 
thoroughly  acquainted  with  the  fhds  of  any  given 
case  and  before  you  proceeded  to  Judgment,  you  were 
now  and  then  to  compose  en  argument,  dther  extem- 
IF  wTltteo,  and  compare  it  with  the  argu- 


dIs  advanced  by  thecounsel,  but  particularly  with 
J  udgment  of  the  court.  By  this  method  yon  will 
have  a  chance  of  acquiring  l^al  views,  and  a  course 
of  1^»1  reasoning,  which  you  will  find  in  many 
instances  to  be  essentially  different  from  the  common 
notions  of  mankind,  and  for  want  of  whidi,  many 
men  of  superior  nnderstandtngbave  biled  at  the  bar." 
Every  ease  In  the  current  number  of  the  reports 
most,  of  course,  be  read  over  with  care  proportioned 
te  its  importance ;  and  It  would  t>e  hij^ly  advanta- 
geous if  tbe  student  were  to  associate  with  himself,  in 
btetask,aomesteady,  intelUgentfrlend.  Theirmutual 
Buggeetlona  would  be  both  Interesting  and  instructive. 
It  is  of  the  utmost  importance  that  he  should  thoa  be- 
come accurately  ocqnainted  with  tbe  new  deddons, 
which  often  effect  very  serious  alterations,  and  of 
which  it  m^bt  be  very  dangerous  to  remain  Ignorant. 
This  observation  is  at  present  of  particular  conssqueaee 
taken  np  as  the  courts  are  with  the  construction  of 
many  new  statutes  and  rules,  entirely  remodeling  the 
law  of  practice,  pleading  and  evidence.  If  the  student 
be  pressed  for  time,  let  him  content  himself  with  read- 
ing over  the  statement  of  bets,  the  qostious  arising 
ont  of  it,  and  the  leading  J  udgment ;  but  he  must  not 
lightly  omit  peruting  the  argnmente  of  counsel.  Be 
must  also  casta  oarehil  eye  over  the  short  abstract  of 
the  pleading  which  la  often  prefixed  to  tbe  report ; 
and  if  he  find  tn  them  any  thing  worthy  of  remem- 
brance, let  him  mait«asoteo/tt/or/utureu«&  He  will 
often,  by  these  means,  find  most  timely  and  valuable 
BsslstauceinhlsowapraoUce.  One  hint  more  may  be 
offered  on  this  port  of  the  sul^eot— that  tbe  student 
should  guard  against  an  implicit  reliance  upon  tbe 
marginal  obMraeta  ot  the  reporters.  Learned  and 
experienced  tboi^b  they,  many  of  Uiem,  be,  it  Is  not 
to  be  expected  that,  In  tbe  very  difficult  task  ot 
extracting  the  essence  of  a  long  snd  Intricate  case, 
often  with  very  llttie  time  at  their  disposal,  they 
should  escape  sometimes  very  serious  errors.  The 
student  would  find  it  an  admirable  exerdse  te  endea- 
vor te  fr«me  hit  oum  marginal  abstract  of  a  case,  and 
then  compare  it  with  that  of  the  reporter.  A  litUe 
practice  of  this  kind  wonld  soon  enable  blm  to  detect 
the  points  of  a  case,  to  seise  upon  its  true  bearings ; 
and  this,  ss  we  have  already  seen,  Is  one  of  the  most 
distinguishing  characteriaUce  of  what  may  be  termed 
ajudloialmlnd.  Tbe  student  should,  however,  not 
only  thus  rtad  the  reports,  but  should  n:ame  ezerewet 
upon  them.  Let  him  take  a  particular  case  either  In 
the  older  or  more  recent  reports,  and  copy  ont  the 
statement  of  bets  with  which  It  commences ;  care- 
fully abstaining  fWim  reading  the  marginal  abstract, 
the  arguments  of  counsel,  or  the  Judgments.  Let  him 
oonaidor  this  ss  a  case  prepared  originally  for  bis  own 
examination,  and  do  his  best.  Let  him  rdy  upon 
It  that  his  case  is  admirably  stated  —  not  a  word  want- 
ing or  thrown  away,  not  a  fact  redundant  or  defl- 
dent— In  abort,  there  is  every  thing  necessary  te 
conduct  him  te  a  correct  conclusion.  If  he  cannot 
master  It— if  be  feel  himself  at  sea — that  he  cannot, 
after  due  diligence,  discover  the  authorities,  let  him, 
aa  It  were,  take  the  corkt ;  that  is,  let  him  copy  from 
the  bcttom  of  tbe  page  the  refbrencea  to  the  cosea 
dted  by  counsel.  Having  consulted  and  carel^Uly 
conaldered  these,  let  him  read  the  arguments  of  tbe 


THE  ALBANY  LAW  JOURNAL. 


291 


counsel,  to  see  how  tbey  used  the  authorities  he  has 
been  examining.  He  must  then  close  the  book ;  Euid, 
sftar  due  couslderation,  write  hia  opinion  upon  the 
whole  case.  He  may  then  turn  to  the  report,  and 
resd  the  opinions  of  the  Judges,  where  be  will  ob- 
serve their  masterly  way  of  dealing  with  ttie  cBsej 
the  brevity,  discrimination,  acuteness,  and  leamii^ 
they  exhibited  1  By  these  means,  our  student  makes 
himself  the  pupil  of  the  Judges  themselves ;  the  beet 
of  their  labors,  and  those  of  experienced  and  skillful 
couniiel,  are  his;  he  is  early  accustomed  to  the  best 
mode  of  legal  investigation ;  he  has  ever  before  hia 
eyes  the  finest  models  of  legal  reasoning.  Thus  he 
will  see  exactly  where  and  how  far  he  strayed  —  his 
mischoice  and  misuse  of  the  authorities.  Thus  will 
he  be  first  driven  to  his  own  resources;  tben  he  may 
gCBdiially.  enlighten  himself  by  the  hints  and  argu- 
ments of  counsel;  and,  finally,  be  corrected  or  oor- 
roborated  by  Judicial  wisdom.  Surely,  thlsiaaoourse 
worth  pursuing!  Is  It  not  worth  a  little  laborT  Is 
it  not  calculated  to  rouse  his  attention,  and  keep 
up  his  IntereetT  If  he  will  but  give  this  scbeme  a 
foir  trial,  he  will  not  regret  having  listened  to  the 
suggestion.*    From  Warren't  Lav>  Studiet. 


LBQAL  REFORM. 

We  remember  once  sitting  down  with  a  young 
gentleman  for  the  purpose  of  teaching  him  to  play 
cribbage.  During  the  first  game  he  was  docile  to  an 
exemplary  degree,  and  mastered  the  rudiments  with 
bcility.  Upon  the  second,  be  b^pin  to  suggest  sundry 
ohangee  in  the  method  and  rules  of  the  play,  which  he 
was  confident  would  be  found  to  be  great  Improva- 
menls.  Knowing  that  he  had  never  before  in  his  life 
seen  a  cribbage  board,  it  occurred  to  us  then  (and 
always  does  when  we  recall  the  Incident),  tbat  a  little 
more  reserve  on  his  port  would  not  have  been  unbe- 
coming the  occasion. 

Suggestions  of  le^l  refbrm  In  largo  part  come  Ttom 
the  younger  ^nembera  of  the  profession.  It  is  natural 
that  It  should  be  so.  When  a  student,  we  remember 
taking  down  a  book  designedly  written  to  bring  about 
a  change  la  the  taw  as  It  then  stood.  Our  genial  pre- 
ceptor, knowing  the  character  of  the  volume  we  had 
bc^n  upon,  quietly  remarked:  "Young  man,  you 
had  better  spend  your  time  In  finding  out  what  the 
law  is,  and  leave  what  it  ought  to  be  to  others."    We 


ir  the  greater  portion  o 

"Let  me  record,"  says  he,  "n  most  happy  method  o( 
legal  Htud^,  by  which  I  believe  and  feel  tball  am  reviving 
myloveortbe  law;  enlarglnit  my  knowledge  of  It.  and 
flttlns  myseir,  according  lo  the  preeepu  of  ibe  masters. 
Ibrlta  forensic  discussion.  lean  And,  and  have  generally 
been  able  to  dnd,  an  hour  or  two  [or  legal  study  beyond 
and  beside  cbhsh  already  under  lnve«UeatIon.  Thai  time 
and  tbat  reading  I  have  lost— no  matter  liow.  I  have 
adapted  the  pUn  of  taking;  a  volume  of  Massnchusetla 

** ' i  of  making  a  fall  brief  of  an  argament  on 

In.™  ...rt  In  „™ =.  examining  all  authorl- 

PompoalDg  an  argament 
as  well  reasoneu  as  well  expressed,  as  If  I  were  Enlng  to- 
morrow to  submit  It  to  a  bench  of  tlie  first  luflsU.  At 
the  completion  of  each  argument  I  arranae  tne  proposi- 
tion Investigated  in  my  legal,  oommon-place  book,  and 
Index  them.  Already  I  reniark  ncnened  Interest  la  le^al 
Investigations,  renewed  power  of  recalling,  arranging  and 
adding  to  old  aoqulslllons.  Increased  uctlvltv  and  atten- 
tion oimlnd,  more  thougbt.  more  etl^t,  a  deeper  Image 
on  the  memory,  growing  facility  of  expression.  I  confess 
delight,  too,  In  adapting  thus  the  tesaons  of  the  great 
teachers  of  rbetoilo  m  the  stndyof  the  law  and  of  legal 
elCMinence."   T. 


admlited  he  was  pretty  nearly  right,  but  we  always 
like  to  think  we  were  not  altogether  wrong. 

Students  often  wonder  at  some  positive  rule  of  law. 
So  onoe  In  a  while  do  old  lawyers,  for  the  matter  of 
that.  But  b^inners  cannot  In  every  Instance  feel  the 
weight  of  the  reason,  or  of  the  necessity  which  has 
given  the  law  the  shape  that  it  has  in  certain  cases. 
Old  practitioners,  never  happening  to  think  much 
about  It,  find  noparticular  objection  to  urge  against  the 
rule  that  works  comparatively  well  in  practice.  But 
there  la  many  a  legal  fiction  which  both  young  and 
old  accept  with  reluctance.  If  truth  be  sonieUmes 
stranger  than  fiction,  it  may  be  observed  that  it  can 
never  be  stranger  than  an  occasional  legal  fiction. 

A.  young  man  lacks  experience,  an  important,  hut 
not  an  indispensable  requisito  for  a  reformer.  But  to 
of&et  this,  there  is  a  freshness  and  Aiirnees  with  which 
he  comes  to  the  study  of  legal  principles ;  and  he  makes 
the  acquaintance  of  positive  rules  of  law  under  no 
prejudice.  His  Judgment  la  not  mature;  but  then, 
again,  it  is  not  controlled  by  a  routine  that  sees  no 
good  in  going  out  of  the  old  beaten  track.  He  believes 
tbat  "Slave  rfeeisM,"  and  '' Stare auperviasanUguiu," 
are  excellent  maxims,  bnt  they  are  not  to  exclude  all 
other  wisdom.  A  lawyer  who  has  been  but  a  few 
years  at  the  bar  may  have  as  clear  end  comprehensive 
s  view  of  practice  as  one  who  is  outside  of  tbe  pro- 
fession,or  asa  "non  lawyer,"  to  borrow  Bentbam's 
peculiar  nomenclature.  He  enjoys  the  added  advant- 
age of  a  stand-point  from  within  the  profession.  He 
may  use  the  eyes  of  unprofe3sii>nal  observers,  while 
he  shares  Uie  feelings  of  every  lawyer. 

We  say  this  much,  boimuse  it  is  not  unlVeqnently 
surmised  when  an  argument  in  behalf  of  legal  reform 
is  brought  forward,  tliat  It  is  only  the  effort  of  some 
tyro  in  the  profession,  who  does  not  evince  the  respect 
he  ought  for  the  law  which  was  good  enough  for  his 
bther  before  him ;  and  that  he  will  think  better  of  it 
when  he  gets  further  along  in  business.  The  chanoes 
are  much  greater  that  he  will  not  think  of  It  at  all, 
amid  the  engrossing  cares  of  a  successful  practice. 

Witliout  disclosing  whether  we  are  ouiselvea  gray- 
haired  or  not,  we  simply  lay  it  down  as  our  belief, 
tliat  every  suggestion  of  reform  which  occurs  to  ft 
lawyer,  old  or  young,  If  on  examination  It  ripens 
into  a  conviction,  ought  to  be  brought  to  the  notice  of 
tbe  profession.  Discussion  is  needed.  Iftherelsany 
thing  in  the  proposed  change,  It  will  not  altogether  die 
out  of  the  thoughts  of  those  wlio  happen  to  have  read 
or  seen  It,  One  may  gain  a  fiict,  wM  worth  pre- 
serving, ^m  even  en  Idle  perusal  of  the  paper  that 
enwraps  a  bundle.  The  Arabs  say:  "Save  every 
scrap  of  paper ;  a  sentence  from  tbe  Koran  may  be  In- 
scribed upon  it."  A  new  Idea  once  broached  silently 
does  Its  work. 

With  this  oonsideratioQ  in  view,  we  hope  every 
lover  of  his  profession  [and  no  one  has  a  right  to  b« 
In  it  who  doea  not  love  it),  wiU  do  what  he  can  to 
promulgate  any  well  digested  scheme  of  Improve- 
ment. Not  mere  fault  finding,  without  the  remedy, 
but  plain  practical  suggestions,  fortified  by  Intelligi- 
ble end  precise  reasons,  will  commend  themselves  to 
the  profeeslon  everywhere.  For  although  lawyers  are 
conservative.  It  has  never  been  charged  agtUnst  them 
that  they  decline  to  hold  themselves  open  toconvlction. 
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JOHN  C.  SPENCER. 
IL 

John  C.  Spenoer  was  bom  at  Hudson,  N.  Y.,  August 
12th,  1786.  He  WM  a  son  of  Ambroee  Spenoer,  dlfl- 
Unguished  In  the  history  of  Ibe  state  of  New  York  as 
the  ablo  and  gifted  compeer  of  Sohuyler,  HamllUin, 
Burr,  Jay,  Clinton,  Tompkins,  and  those  other  great 
men,  whose  elevated  patriotism,  whose  vigorous  and 
comprebenslve  minds,  adapted  them  to  that  oritioal 
period  in  the  history  of  the  nation,  which  suooeeded 
the  adoption  of  the  first  constitution. 

From  his  oarliMt  years  young  Spencer  was  accus- 
tomed to  the  socie^  of  dintlnguUbed,  learned  and 
gilled  men.  His  flrst  knowledge  of  politics  was 
drawn  from  witnessing  those  vindictive  partisftn  con- 
tests in  &ugu  rated  by  Burr  and  Hamilton. 

He  inherited  the  groat  abilities,  the  indexible  will, 
and  many  of  tiie  imperrections  of  his  Tather. 

At  a  very  early  age,  he  was  sent  to  the  Hadson 
Academy,  where  lils  active  mind  exhibited  itself  in 
the  rapid  proficiency  which  he  made  in  his  studies. 
Three  years  at  this  school  completed  his  preparatory 
course,  and  In  the  year  1790  he  ent^tred  Union  College. 
During  his  first  year  in  that  Inntltntion  he  was  one  of 
the  disputants  in  a  debate  which  took  place  In  the 
presence  of  Dr.  Nott,  afterwards,  and  for  many  years, 
the  distinguished  president  of  that  college.  In  the 
course  of  the  discussion,  he  Indicated  that  dominant 
taste  Ibr  phlloeophie  research,  that  happy  faculty  of 
bringing  ancient  parallels  to  bear  on  coiilempnrsry 
events,  which  distinguished  hfm  in  alter  life.  Such 
was  the  ability  and  tact  which  he  exhibited  on  this 
occasion,  that  Dr.  Nott  conceived  for  him  an  admira- 
tion which  resulted  In  a  Itre-long  friendship. 

It  Is  a  singular  circumstance  that  the  last  profes- 
sional service  ever  performed  by  Mr.  Spencer  was  lu 
the  defense  of  this  early  friend.  The  work  which  he 
did  on  tliet  occasion  was  the  offspring  of  the  most 
disinterested  friendship,  prompted  by  those  precious 
remembrances  of  the  past  so  saired  to  sensitive  minds. 
The  powerful  legal  gladiator  had  retired  from  the  bar 
and  troiD  public  life ;  but  the  appeal  of  his  venerable 
friend  reached  bim  in  his  retreat,  summoning  him 
again  to  the  fbrum,  where  his  victorious  logic  exhib- 
ited the  unimpaired  powers  of  his  intellect.  But  his 
victory  was  dearly  won.  Such  was  the  ardor  with 
which  he  entered  that  contest,  such  the  mental  labor 
which  It  Ibrced  upon  upon  him,  that  bis  health  was 
greatlylminired,  and  he  was  soon  hurried  to  the  tomb. 

No  victory  won  amid  the  ambitions  struggles  of  his 
youth  or  middle  age,  was  more  hrllllant  or  more  grat- 
l^rl^g  to  him.  But  it  was  not  the  pleasure  resulting 
ftom  the  triumph  of  professional  HDcoess  that  gave 
■uch  peculiar  zest  to  this  victory;  It  was  the  con- 
ecioasneas  that  he  had  aided  in  the  triumph  of  a 
friend;  that  "itwasavoUveofTeringlaidonthealtaror 
IMendsbtp." 

It  may  have  called  forth  oensure  and  oritloism  from 
oold  and  callous  oaatiisla,  raised  murmara  of  reproach 
fMia  defeated  interests;  but  thoee  who,  anild  the 
sordid  pcltetes,  the  pitlableselflshneaaof  this  wrong 
world,  can  appreoiate  generoelty,  can  understand  the 
emotions  inspired  by  real  friendship,  will  see  In  this 
last  aot  of  John  C.  Spencer  all  that  Is  great  in  the  hero, 
all  tliat  Is  maffnanimoiii  in  Um  mirfyr. 


While  at  college  young  Bpencer  was  distinguished 
Ibr  oloee  and  thorough  application  to  his  studies,  fbr 
the  mme  thoughtful  reserve,  the  same  unpopular 
reticence,  which  marked  his  character  as  the  lawyer, 
legislator,  and  cabinet  minister.  In  July  1303,  at  tha 
Bgeorseventeeu,  be  graduated  with  honor,  and  imme- 
diately commenced  the  study  of  law  with  his  bther. 

Ambrose  Spenoer  was  then  attomey-^neralof  the 
Slate,  in  the  plentltude  of  that  political  andprotM- 
slonal  career,  which  renders  him  a  marked  and  strik- 
ing character  In  the  history  of  the  state.  An  accurate 
reader  of  men,  a  keen  disoemer  of  those  motives 
which  prompt  them  to  action,  he  oould  penetrate,  by  a 
kind  of  Intuition,  Into  their  deeper  and  wore  hidden 
interests.  Calm,  sagacious,  designing  and  amblUoua, 
he  possessed  abilities  which  would  have  rendered  him 
all  powerful  at  the  court  of  the  Eleventh  Louis,  and 
elevated  him  to  a  high  position  In  any  age.  Moved 
by  a  will  of  iron,  and  prompted  by  a  determined  na- 
ture, it  is  not  strangethat  he  attained  a  commanding 
influence  in  the  age  In  which  he  lived. 

He  was  a  brother-in-law  of  DeWitt  Clinton,  whom 
he  opposed,  or  with  whom  he  coincided,  as  ambition 
or  resentment  dictated.  That  he  often  successfully 
opposed  his  illnstrions  and  powerful  brotbei>in-law, 
sufficiently  attests  the  strength  of  bis  character  and 
the  power  of  his  influence. 

Amid  the  sharp  political  oontroversles  of  his  day,  he 
was  often  attacked  through  the  press  by  able  and 
powerful  opponents,  but  as  he  wielded  a  giganUo  pen, 
from  whose  point  there  flowed  a  sat>tile  logic,  a  with- 
ering, though  polished  sarcasm,  he  was  undetalood  to 
tie  a  dangerous  foe  in  that  field  of  warfare. 

At  the  close  of  the  year  I80S  he  was  appointed  by 
Oovemor  George  Clinton  a  Justice  of  the  supreme 
court,  and  some  years  later  he  was  advanced  to  the 
dignity  of  chief  Justice  of  the  state,  a  position  which 
be  held  nntil  an»r  the  convention  of  1821.  Thus, 
through  the  long  period  of  over  twenty  years,  be 
pronounced  from  the  bench  of  the  supreme  court 
thoee  opinions  which  have  enriched  the  l^al  learning, 
not  only  of  the  state,  but  the  nation,  and  character- 
ised him  as  one  of  the  ablest  lawyers  and  most 
acoomplished  Judges  of  his  age. 

As  a  writer,  he  aimed  at  no  graces  of  language  or 
ornamented  diction,  and  yet  his  style  was  of  almost 
crystalline  purity  — of  inherent  dignity,  and  replete 
with  learning. 

His  manner  while  on  Ibe  bench  was  grave,  dignlfled, 
austere,  stern,  and  decided,  but  always  Impartial.  He 
permitted  do  fbmitlar  approach,  no  Importunity  IVom 
counsel.  lawyers  who  addressed  him  used  the  most 
respectful  langu^e,  while  he  in  turn  observed  a  high- 
toned  courtesy  toward  the  bar.  In  demandlnK  and 
observing  these  amenities.  Judge  Bpbnckb  did  not 
stand  alone.  The  Judges,  as  well  as  the  lawyers,  of 
that  period,  observed  and  maintained  a  dignity  In  the 
oonrt  room  which  rendered  all  present  conscious  ttiat 
they  were  in  the  temple  of  Justice. 

Judge  Spbkcteb  doubted  the  propriety  of  innovation 
In  the  arrangement  of  the  courts  or  In  the  admlnia- 
tratlon  of  Justice.  Every  encroachment  upon  the 
Independenoe  of  the  Jtidi<daiy  he  r^arded  as  a  step 
taken  toward  the  dlBintegratioD  of  oni  l^al  system 
and  the  destruction  of  our  rights. 
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His  Imperious  nature,  his  ambition  —  Che  nieana  to 
whip))  he  Bomelimea  resorted  U>  gratify  it  —  his  anre- 
lenUng  hatred  to  his  enemies,  were  among  his  laultB 
as  a  polilician  and  l^Ulator.  None  of  theae,  hnw- 
ever,  affected  bim  in  the  discharge  of  hla  Juaioial 
duties;  and  yet  as  a  Judge  he  was  not  eaUrely  foult- 
less.  SDcb  WM  Ambrose  Spenrar.  From  whatever 
point  of  view  we  may  examine  the  character  of  this 
extrtiOTdinary  man  —  whether  as  a  iicfaolar,  lawyer, 
statesman  or  Judge  — although  imperfections  and 
errors  will  be  observed  —  still  he  must  iDe  retarded 
as  one  of  the  great  luminaries  which  have  adorned 
the  bench  and  the  bar  of  tbe  Empire  State. 

Alter  pursuing  his  studies  for  some  time  with  hia 
fatlier,  young  Spenoer  was  ai)polnted  by  Oovemor 
Tompkins  his  private  secretary.  He  disctiarged  the 
duties  of  ihla  posltlonaoaccepCably  that  hebet-amean 
aspeoial  favorito  with  tbe  governor  for  life.  But,  de- 
siring to  complete  his  legal  studies,  he  returned  to  the 
ofB<«  of  his  Dither  before  the  expiration  of  Mr.  Tomp- 
kins' offlcial  term.  In  1807,  when  Mr.  Madison  was 
elected  President  of  the  United  States,  he  was  selected 
by  Che  electoral  college  of  the  slate  to  carry  ila  vote  to 
Washinglon,  and  before  his  return  he  made  the  ac> 
qualnlauco  of  the  President  elect — an  aoqaalntanoe 
which  througli  life  was  profitable  and  agreeable  to 
both  parties.  Thus  Mr.  Spencer  entered  publio  Itfb 
in  his  extreme  youth,  and  continued  In  it  nntil  the 
■hades  of  old  age  fell  upon  him. 

After  his  return  IVom  Washington,  be  continued 
til«  legal  studies  without  Interraptlon  nntil  July, 
1900,  wlien  he  was  called  to  the  bar.  Very  soon  sfler 
this  event  he  was  united  by  inarrl^^  to  a  daaghter 
of  James  Soott  Smith,  a  highly  respectable  dtiiten  of 
Kew  York  city.  Miss  bmlcb  was  a  young  lady  of 
rare  acoompiisbments,  possessing  that  high  cast  of 
characcer  whi<!h  eminently  qoalllled  her  for  the  wife 
of  John  C.  Spencer. 

At  this  period  Western  New  York  began  to  attract 
the  attention  of  the  adventurous  spirit  of  the  east.  It 
was  then  a  comparatively  uninhabited  country;  BtlU 
the  home  and  the  hunting  grounds  of  tbe  aborigines. 
Among  those  who  decided  upon  emigrating  to  that 
country,  which  promised  so  much  to  industry  and 
enle^rlw,  wai  Mr.  Spencer.  Aooordlngly,  early  in 
6ep'.ember,  1809,  accompanied  hyhis  bride,  he  set  out 
for  the  land  of  lakes  and  rivers.  After  a  long  and 
weary  Journey  they  reached  Canandalgua.  The 
charming  country,  enlivened  by  tbe  beauties  of  early 
autumn,  the  prcspeot  of  ita  rapid  advancement  in 
oalUvaUon  and  improvement,  and  the  beantlfai  loca- 
Uon  of  tlie  village,  determined  him  to  make  It  his 
fiitnre  home. 

He  was  then  In  the  twenty-fourth  year  of  his  age 
in  that  period  of  life  which  intervenes  between  the 
effervescence  of  youth  and  the  practicable  energy  of 
manhood.  He  poeseased,  however,  those  qualities  of 
aagadty  and  learning  which  was  beyond  his  years. 
With  a  few  law  books  and  Stlaen  dollars  in  money, 
he  commenced  that  protfeosional  career  whioh  ren- 
dered bis  name  memorable  in  the  history  of  his. 
native  stale. 

The  only  boarding  place  which  he  could  obtain  In 
the  village  for  himself  and  wife  was  in  the  femily  of 
a  Mr.  Bates,  then  the  keeper  of  the  county  Jail ;  and 


within  a  few  days  after  their  arrival  at  Cansndidgua, 
they  were  comfortably  doroesUcated  In  pleasant  rooms 
In  the  Ontario  county  prison. 

I  have  brought  yon  a  longway  from  yonr  borne 
only  to  lodge  you  in  jail  at  last,"  s^d  Mr.  Spencer, 
playfully,  te  his  wife,  on  taking  poasesslon  of  tbeir 
room.  "Yes,  but  It  wUl  be  a  delightful  capUvity, 
since  you  are  to  share  my  prison  with  me;  for  you 
know,  Spencer,  that  I  am  for  tbe  reminder  of  my 
life  to  play  Butb  to  your  Boas,"  was  the  pleasing 
reply. 

Mr.  Spencer  soon  rented  an  office,  took  possession, 
and  arranged  It.  With  some  pride  be  aflxed  on  its 
door  hla  sign,  with  tbe  words,  "J.  C.  Spencer,  Allor- 
ney  at  Lata,"  on  itasurboe.  The  next  spnng,  through 
thsundsviatlngkindnesBOf  thenian  who  never  forgot 
a  friend,  Daniel  T>.  Tompkins,  he  was  enabled  to  have 
ttte  vot^"  and  matter  in  chancery, "  placed  nponlt. 


A  MINISTRY  OP  JUSTICE. 

Cloeely  connected  with  tbe  arrangemenia  for  the 
more  uniform  admlnlstraUon  of  JusUce,  which  the 
lord  chancellor  has  now  in  view.  Is  the  proposal 
which  has,  from  Ume  to  time,  been  advocsted  of  a 
MIRISTBY  OF  JcanoE.  We  published  about  a  year 
ago  several  articles  which  contained  a  debUled  scheme 
for  tbe  establishment  of  an  oUce  of  this  kind. 

We  now  return  to  tbe  subjeot,  because  tbe  only 
chance  of  doing  any  practical  good  by  the  publication 
of  such  schemes  lies  In  frequently  directing  the  atten> 
tlon  of  tbe  public  to  them,  so  that  they  may  at  last 
beoome  common-place  and  fomlllar.  ' 

We  understand byaministry of JusUceapermanent 
department  of  state,  established  and  maintained  for 
the  purpose  of  carrying  oat  reforms  of  the  law  and 
gradually  reducing  It  Into  a  coniplete  and  systematic 
shape.  It  cannot  b«  said  that  the  subject  is  n^ected ; 
it  would  be  more  like  the  truth  to  say,  that  it  attracts 
almoet  too  mach  attention.  Every  sort  of  volunteer 
speculation  is  laviabed  upon  the  snt^ect,  and  auoh 
speculation  is  of  all  degrees  of  value  — some  of  It 
bieing  very  good,  some  serviceable  in  Its  way,  and  a 
great  deal  utterly  wearisome  and  beside  the  purpose. 
It  would  also  be  most  ni^ust  to  forget  or  to  underrate 
the  Importance  of  the  official  contributions  which  have 
been,  and  are  being,  made  to  the  subject.  The  draft- 
lag  of  Important  public  sets  for  some  years  past  has 
been  admirably  good,  and  has  been  conducted  on 
really  scientific  principles,  by  men  whose  publio  ser- 
vices and  conspicuous  ability  are  perhaps  not  suffi- 
ciently weU  known  to  tbe  publio  at  large.  There  Is 
every  reason  to  hope  that  great  progress  hss  tieen 
made  In  the  systematic  and  complete  consolidation 
and  renovation  of  the  statute  book  Itself,  snd  that  be- 
fore long  we  shall  see  the  statute  law  at  least  reduced 
to  a  complete  and  systematic  form.  But,  good  as  all 
this  is.  It  is  tkr  from  being  enough.  It  Is  in  the  nature 
of  a  cleansing  of  the  Augean  stables;  bat  It  leaves  un- 
touched tbe  source  of  evil.  It  furnishes  no  security  that 
the  mischief^  which  are  now  bdng  removed  by  degrees 
will  not  begin  to  re-appear  as  soon  as  we  have  got  rid 
of  them.  A  well-imagined  and  properly  constitated 
ministry  of  Justice  would  give  us  this  security.  It 
would,  in  coarse  of  lime,  throw  the  law  of  the  ooon- 
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tfy  into  tluU  wblcb,  no  doubt,  le  Ite  proper  form  — 
the  form  of  a  comprehensive  and  organised  science, 
based  npon,  and.  In  iu  turn.  Influencing  to  the  high- 
est degree,  the  oonstltation  and  gradual  development 
of  haman  nature.  In  order  to  produce  tbis  result,  It 
Is  necessary,  in  the  first  place,  to  recognise  one  or  two 
Important  fundamental  principles.  The  moat  import- 
ant of  all,  is  the  principle  that  law  Is,  and  from  the 
nature  of  the  case  always  must  and  will  be,  a  grow- 
ing and  shirUng  science. 

It  does  not  refer  to  a  xingle  state  of  facts,  like  the 
disposition  and  movements  of  the  heavenly  bodies, 
which  is  the  subject-matter  of  astronomy;  nor  is  it 
capable  of  being  reduced  to  a  set  of  abstract  princi- 
ples— like  those  of  mathematics— which  can  be  applied 
with  unerring  certainty  to  every  new  oomblnatlon  of 
facts  which  does  or  possibly  can  arise.  It  Is  merely  a 
collective  name  for  all  the  various  mlea  which  men 
have  found  It  convenient  to  establish  from  time  to 
time  for  the  regulation  of  tbeirdifferent  aflTaira;  anil 
it  has  all  the  completeness  and  scientific  character  of 
which  It  Is  capable,  when  it  has  been  thrown  into  a 
shape  which  clearly  displays  the  prindplee  upon 
which  these  various  rules  depend,  and  the  relations 
which  exist  between  the  different  insUtutlona  which 
they  regulate.  As  all  the  Institutions  among  which 
we  live  are  continually  being  altered  and  modified,  it 
follows  that,  into  however  systematic  and  scientific 
a  shape  the  law  may  have  been  thrown  at  a  particular 
time,  each  modification  which  a11«red  circumstsnces 
may  require  will  diminish  and,  }>ro  tanto,  destroy  that 
character,  unless  provision  ie  made  for  its  introduc- 
tion into  that  part  of  the  system  to  which  it  properly 
belongs,  and  for  the  modification  of  the  other  parts  in 
aacb  a  manner  as  to  preserve,  as  far  as  possible,  the 
general  efi'ect  of  the  wbole.  The  law,  in  short,  may 
be  oompared  to  a  house  to  which  continual  additions 
are  required  for  the  sake  of  adapting  It  to  altering 
circumstances.  It  is  surely  obvious  that,  unless 
these  alterations  are  made  by  one  and  the  same  archi- 
tect, and  unlesB  he  is  thoroughly  acquainted  wllb,  and 
ao  to  speak,  penetrated  by,  the  general  design  and 
spirit  of  the  wbole  building,  the  result  will  be  gen- 
eral confusion,  and  the  destruction  of  all  unity  of 
design  whatever ;  and  tblawill  ultimately  make  the 
building  about  as  Intricate  and  as  unmeaning  as  a 
rabbit  warren.  What  we  wish  to  see  in  a  ministryof 
Justice  is,  a  permanent  establishment  or  staff  of  archi- 
tects of  this  kind,  fully  in  aooord  with  the  general 
spirit  of  the  whole  system,  and  oreadng  and  keeping 
up  a  perpetual  offldal  tradition  as  to  the  manner  in 
which  alterations  should  be  made  in  it.  Let  us  oon- 
alder  how  this  could  be  done.  In  the  first  place,  611 
government  bills  ought  to  be  drawn  in  an  ofiSoe  no 
oonatltuted.  In  the  second  place,  all  amendments 
proposed  npon  sacb  bills  In  parliament  ought  to  be 
referred  to  It  to  be  reported  upon  from  the  Judicial 
point  of  view,  and  ench  reports  should  be  printed  and 
laid  before  the  hooaes  of  parliament  for  their  Informa- 
tion. We  are  much  mistaken  If  the  effect  of  this 
would  not  be  to  nip  In  the  bud  a  considerable  nnmber 
of  amendmenla,  and  to  prevent  the  recurrence  of 
many  dlsgracefiit  pieces  of  botching  and  patchwork 
tobe  found  In  theatatutel>ook.  In  short,  luamodiHed 
degree,  and  as  fkr  as  would  be  oonalBteut  with  the  au- 


thority of  parliament,  a  ministry  of  justice  ought  to 
resemble  more  or  less  the  old  Scotch  lords  of  the  arti- 
cles, whose  consent  was  necessary  to  the  Introduction 
of  measures  Into  the  old  Bcotch  parliament.  There 
would,  however,  be  one  broad  distinction.  The  lords 
of  the  articles  exercised  their  discretion  as  to  the 
measures  proposed  according  to  their  view  of  the 
policy  embodied  therein.  Such  a  body  as  we  sug- 
gest would  report  only  upon  their  merits  or  demerits 
as  part  of  a  system  of  jurisprudence,  and  these 
reports  would  be  simply  so  much  Information  supplied 
to  parliament  upon  a  technical  matter  ofwhlcb  mem- 
bers of  parliament  have  not,  and  cannot  be  expected 
to  have,  anypecnllar  means  of  knowledge. 

Besides  superintending  new  statutes,  a  ministry  of 
justice  oi^ht  to  be  charged  with  the  duty  of  oontinn- 
ally  revising  the  existing  statute  book.  There  Is  no 
real  reason  why  the  public  should  not  do  In  an 
authoritative  manner  what  private  authors  are  con- 
tinually doing  as  a  professional  or  lil«rary  Bpecnla- 
tlon.  Every  lawyer  knows  "  Chitty's  Statutes."  It 
contains  all  acta  of  parliament  of  practJcnl  Import- 
ance, arranged  In  the  order  of  their  subjecta,  the 
repeated  seotlona  and  acts  being  omitted-  A  small 
supplement  is  published  annually,  and,  at  Intervals 
of  some  years,  perhaps  six  or  eight,  a  new  edition  Is 
published,  in  which  all  the  repealed  statutes  are  left 
out,  and  all  the  new  matter  is  arranged  in  Its  proper 
place.  The  book  thus  grows  In  bulk  to  a  cert^n 
extent,  but  not  with  a  tenth  part  the  rapidity  of  the 
Statutes  at  Large,  to  which  a  volume  of  many  hun- 
dred pages  is  added  regularly  every  year.  Oood  an  It 
is,  "  Chitty's  Statutes  "  has,  end  can  have,  no  author- 
ity at  all.  It  is  a  mere  handbook ;  but  a  ministry  of 
Justice  might  give  us  a  book  of  the  kind  which  would 
be  authoritative,  and  would  cont^n  the  wbole  work- 
ing statute  law. 

Besides  exercising  this  Influenoe  npon  statutory 
legislation,  such  a  body  as  we  are  describing  might 
undertake  duties  equally  important  with  regard  to 
the  oommon  law.  The  "  Law  Reports,"  which  are  at 
present  a  mere  private  speculation  supported  by  the 
subscriptions  of  barristers  and  attorneys,  might  be 
put  under  its  superintendence,  and  It  might,  by  de- 
grees, codify  such  parts  of  the  common  law  as  are 
susceptible  of  such  an  arrangement.  This,  In  a  little 
time,  would  produce  great  simplification  In  the  law, 
and  thus  avoid  an  Immense  amount  of  expense  and 
uncertainty  In  forms  too  numerous  and  Intricate  to 
specify. 

In  addition  to  these  operations,  which  would  affect 
the  body  of  the  law  itself,  a  properly  constituted 
ministry  of  Justice  might  discharge  a  variety  of  ezen- 
utlve  functions  of  the  highest  importance,  whicli  are 
now  discharged  Imperfectly  or  not  at  all.  Should  a 
public  prosecutor  be  appointed  according  to  the 
scheme  which  we  have  suggested,  or  according  tn 
any  other,  he  would  naturally  take  a  place  in  such 
a  body.  The  function  which  is  at  present  most  irra- 
tionally thrown  upon  the  home  secretary,  of  acting  as 
a  court  of  appeal  in  certaJn  criminal  cases,  and  which 
Is  discharged  by  him  in  a  manner  which.  In  certain 
cases,  creates  public  scandals  of  the  worst  kind, 
might  be  discharged  easily  and  well  by  such  a  body. 
In  a  manner  and  upon  principles  to  which  we  may 
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bke  »n  opportunity  of  referring  upOQ  another  ooc*- 
•ton ;  bnt,  above  all,  anch  an  office  would  be  invalu- 
able u  a  sort  of  ooudmI  to  tbe  law  offloere  of  tbe 
erown.  This  would  be  a  great  object,  even  if  tite  law 
offlcera  were,  aa  they  ongtit  to  be,  dab«rred  ttmn  pri- 
vate pnctice.  TheworlcofadviBinggoveramentupon 
the  l^al  aspect  of  all  sorts  of  public  queationa  Is  not 
only  quite  work  enough  for  one  man  to  do,  but  It  la 
work  for  the  due  performance  of  which  mere  profea- 
elonal  distinction  afforda  a  veT7  Imperi'eot  security. 
It  by  no  means  followe  that,  because  a  man  ia  an 
eminent  advocate  wlio  has  attained  a  distinguished 
parliamentary  position,  he  is  qualified  to  advise  In 
matters,  for  instance,  Ulie  tbe  atoppage  of  the  Ala- 
bama or  tbe  proclamation  of  martial  law.  He  may 
or  may  not  give  a  good  opinion  on  anch  matters,  and 
it  must  be  conceded  that,  on  tbe  whole,  governments 
UBOally  are  well  enough  advised  as  far  as  legal  ques- 
tions are  concerned ;  but,  if  the  attorney  or  aolleltor- 
general  tiod  official  advisers  wbo  would  do  for  him 
what  an  under-secretary  does  for  a  secretary  of  state, 
tJiere  would  be  a  (tar  tietter  security  tlian  there  la  at 
present  for  the  sonndness  of  bis  advice.  In  point  of 
fiict,  the  law  officers  have  adviaers  of  a  sort,  who  are 
commonly  known  by  the  elegant  name  of  "  deviU." 
There  is  the  devil  (par  excellence),  the  charity  devil, 
and,  we  believe,  some  others  of  minor  Importance. 
Tbe  mention  of  theee  gentlemen — of  whom,  not- 
withstanding tbeir  uncouth  title,  we  wish  to  speak 
with  every  sort  of  reaped— serves  to  Introdnoe 
another  observation.  It  may  be  asked;  Who  Is 
sufficient  for  these  thli^T  If  yoit  want  an  office  to 
discharge  funotions  of  such  importance,  where  will 
you  get  people  capable  of  filling  itt  The  answer  Is, 
that  we  have  got  Uiem  already,  and  that  all  that  the 
Inatltution  of  such  an  office  would  involve  would  be 
the  collection  into  one  body  of  a  number  of  disjecta 
membra,  which,  aa  matters  stand,  do  certain  parts  of 
the  work  as  well  as  any  one  need  wish  them  to  be 
done.  Give  tibem  a  little  more  dignity  — more  open 
and  avowed  responsibility  and  power,  treat  them  lew 
as  tbe  servants  of  minlstera,  to  whom,  in  truth,  U>ey 
stand  in  the  place  of  instructors,  and  tbey  will  do  all 
that  they  do  at  present  as  well  as  they  do  it  at  present, 
besides  a  great  deal  more  which  at  present  they  can* 
not  do  at  all.  If  the  question  Is  asked,  wbo  is  to  draw 
government  billsT  the  answer  Is,  the  same  person 
who  draws  them  now;  nnlesii,  indeed,  you  can  find 
some  one  who  conld  do  It  better.  Similar  answers 
maybe  returned  to  the  questions;  Whole  to  consoli- 
date and  edit  the  statutes f  Who  Is  to  advise  the  attor- 
ney-general T  Wbo  ia  to  codify  cases?  Who  is  to  be 
public  prosecutor  T  All  these  functions  are  dischai^;ed 
by  public  servants  or  aa  private  specnlatlons ;  and 
they  are  done  admirably  well  in  many  cases;  in  a 
thoroughly  effective,  competent  manner  in  all.  All 
that  we  want  is  to  see  these  various  rays  brought  to- 
gether so  OS  to  converge  In  a  single  focus.  Give  the 
various  persona  whom  we  have  mentioned  or  referred 
to  a  collective  existence  and  a  quasi-oorporate  respon- 
albllity,  like  that  of  the  Indian  oonnoil  for  instance, 
and  they  will  be  able  to  do  ten  times  as  much,  and  to 
manage  it  ten  times  as  well,  as  they  can  at  present, 
when  tbey  act  individually,  without  getting  any 
oredlt  for  their  labors,  and  without  any  official  posi- 


beyond  that  of  clerks,  responsible 
only  to  their  Immediate  official  superiors,  and  un- 
known to  the  pnblto  at  large. 


CURRENT  TOPICS. 

In  fixing  the  salaries  of  Judicial  officers  under  tbe 
new  constitutional  provision,  the  legislature  of  New 
York  aeem  disposed  to  allow  surrogates  about  tAree- 
quarters  as  much  salary  as  county  Judges.  We  think 
this  can  only  result  ftom  an  Inadequate  knowledge  of 
theextentof  tbe  duties  of  the  different  offices.  Except 
for  chamber  business,  the  county  Judge  perfbrms  bis 
duties  at  fixed  terms,  which  he  can  arrange  so  as  tn 
reserve  to  hlmaelf  va(?atlons  at  such  times  aa  suit  bla 
own  convenience.  The  county  clerk  is  the  clerk  of 
his  court,  and  no  merely  clerical  work  is  devolved 
upon  the  Judge.  He  has  no  books  in  keep  charge  of, 
and  all  papers  in  proceedings  before  him  are  prepared 
and  presented  by  attomej's  who  practice  in  his  court. 
A  atent^rapber  attends  upon  his  court  tbrtbe  purpose 
of  taking  minutes,  and  every  provision  is  made  for 
relieving  him  f^m  all  nnneceesary  labor. 

In  thus  aflbrding  »iA  to  the  county  Judge,  as  fbr  as 
possible,  we  think  the  rules  regulating  the  pracUes 
betbre  him  are  wise.  We  want  to  eee  tbe  surrogats 
treated  with  the  same  liberality.  The  practice  in  bis 
court  is  more  intricate  than  in  the  county  courts.  The 
questions  presented  to  blm  frequently  involve  large 
amounts,  and  require  the  exerclae  of  as  great  Judicial 
experience  and  erudition  as  are  required  in  any  court 
inthestate.  To  fill  theofflceproperlyamanofaMltty 
is  required.  In  many  cases  parties  appear  without 
oounsel,  aud  tbe  duty  of  preparing  all  the  papers  is 
performed  by  Uw  surrogate.  Tbe  records  are  kept 
and  cared  for  nnder  his  direct  supervision.  His  clerk 
must  be  procured  at  his  expense,  and  is  In  no  sense 
an  independent  officer,  who  is  req>onslble  (br  his  acts 
to  the  community  at  lai^e.  His  office  must  be  kept 
open  at  all  Umes,  and  cannot  be  regulated  by  fixed 
terms.  We  Insist  that,  cotulderlng  the  extent  of  the 
duties  to  be  performed  by  the  surrogate,  and  the  im- 
portance of  the  quesUons  to  lie  decided  by  him,  his 
salary  should  be  made  sufficiently  large  to  command 
the  services  of  an  officer  competent  In  all  respects  to 
satlsbctorily  perform  the  duties  of  the  office.  A  nig* 
gardly  salary  can  only  result  In  incompetent  officers, 
and  mors  Injury  and  loss  to  the  estates  brought  into 
court,  than  will  be  compensated  for  by  what  is  saved 
to  tbe  tax-payers. 


The  conventions  to  nominate  Judges  fbr  the  oourt  of 
appeals  will  meet  in  Rochester— the  democratic  on 
the  27th  and  the  republican  oa  the  28th  of  this  month. 
These  nominations  sbonld  be  controlled  by  the  bar 
of  the  state,  and  If  the  members  of  Uie  profession 
will  interest  themselves  actively  In  the  matter,  the 
selection  may  be  determined  by  them.  The  &ct  that 
the  tenure  of  office  has  been  extended  to  fonrteoi 
years,  renders  It  peculiarly  Important  that  great  oars 
and  circumspection  ahonid  be  exercised  in  these  nom- 
inations. We  have  before  expressed  ttie  opinion  that 
the  selections  should  be  ohiefiy  made  f^om  those  wbo 
have  hod  experience  In  the  duties  of  a  Judge.    There 
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>re  Iturjera  of  nndonbted  >bilit7  uuuotu  for  the 
portion,  but  the  safer  oonne  to  pursue  ia  to  select 
men  who  have  been  anhjerted  to  the  test  of  expe- 
rienoe  on  the  bench  and  who  have  proved  themselvea 
eminent  Jaiiata  as  well  as  able  lawyens.  Such  there 
are  In  the  state,  and  each  we  hope  will  oocnp7  the 
next  court  of  appeals  bench. 


The  arUcle  on  "  A  Ministry  of  Jnsdoe,"  which  we 
give  in  another  uolnmn,  coattUns  some  sageeatiouB 
which  are  worthy  of  aonslderation  in  this  state.  A 
Bnrean  of  JnsUce,  or  something  of  the  kind,  will  be 
oltlmately  necessary  here,  to  bring  any  sort  of  order 
ont  of  the  chaos  and  confbeion  Into  which  tuutyleglB- 
Istion  Is  tut  plnnging  onr  laws. 


The  dedelon  of  the  United  States  supreme  conrt 
permitting  the  legal  tender  question  to  be  ai^ed  in 
the  XotAatn  case,  tuialed  totbe  belief  that  the  decision 
in  the  Hepbum-Oriswold  case  may  be  reversed,  con- 
sequently the  Hon.  J.  B.  Beck,  member  of  congress 
f^m  Kentncfcy,  baa  moved  the  court  for  the  reopen* 
ing  of  that  cose.  The  court  has  the  motion  noder 
advisement.  It  Is  said  that  no  decided  esse  will  be 
reopened  unless  it  be  requested  by  one  of  the  concur- 
ring Justices,  and  It  therefore  depends  upon  that 
contingency  whether  the  case  will  lie  reopened. 


Mr.  Assemblyman  Fields  has  introduced  a  bill, 
which  provides  as  follows : 

"^Any  attorney  or  conoaelor  at  law  who  heretofore  acted, 
or  may  hereafter  act,  ■«  attotner  or  coenselor  for  any 
party  to  an  acUon,  inlt,  or  pnioeedlng.  or  who  tbill  here- 
after accept  a  retainer  asooaniel  for  any  person,  and  who, 
In  IheooarwofBuch  action,  salt,  or  proceedlDB,  or  In  any 
coQBnltatloDwithhlacIlentaaooaneel.hssBaqairedormay 
•oqulreany  InlhrmatloQ  luoonOdence  from  sacb  client, 
orbMSdvlaedothereanerHhalladvlseanycIlent  that  he 
may  lawtullydo  any  actor  thing,  and  whoaball  hereafter 
ase  the  Inlbrmation  Uids  obtained  In  any  action,  suit,  or 
prooeedini,  adveras  U>  snch  cileot,  or  who  ahall  appear 
aaattoroey  or  ooansel  in  any  action,  suit,  or  proceeding 
brouBht  ■salDSt  SDch  Client,  or  any  of  hie  or  Ita  agente  or 
oOcers,  for  the  purpoae  of  obtaining  any  relief  against 
him  or  tbem  on  the  ground  of  lhelll«allty  of  any  action 
wbtcb  such  attorney  or  ooansel  ibell  have  advlMd  aa 
aforesaid,  sbstl  be  deemed  guilt;  of  a  migdemeanor,  and 
npoD  conviction  thereof,  be  punished  by  ImpHsonmeDt 
In  the  county  Jail  not  exceeding  one  year,  or  by  a  flue  not 
exceeding  n,Kn,  or  both." 

It  is  cert^nly  humiliating  to  believe  that  there  is 
any  necessity  for  the  enactment  of  snch  a  law  to  r^- 
ulate  the  conduct  of  members  of  an  honorable  pro- 
fession. We  have  the  consolation  of  knowing,  how- 
ever, ttist  the  evils  aimed  at  have  been  confined 
chiefly,  if  not  entirely,  to  "  the  wan  of  the  railroad 
kings." 

We  were  in  hopes,  now  that  the  ITnited  States  su- 
preme conrt  has  decided  to  hear  argnments  on  the 
legal  tender  question,  that  the  matter  wonld  be  dls- 
posed  of  quickly,  but  the  court  seems  to  t>e  as  easy 
In  the  matter  as  a  damsel  of  sixteen.  It  has  three 
times  In  conference  fixed  the  day  for  the  heaiiug,  and 
hss  as  many  times  postponed  it.  The  day  is  now 
fixed  Ibr  Monday  next.  On  tlie  motion  for  the  last 
postponement  an  interesting  episode  occurred  In  the 
court.  The  chief  Justice  Informed  the  attorney-gen- 
eral, that,  according  to  his  recollection,  the  case  under 
oonsideration  had  been  ordered  to  abide  the  dedsion 


in  the  case  of  SepAum  v.  OrUtBoUt;  and  his  recollec- 
tion was  bsoked  by  that  of  Justices  Ci.ie'POrd  and 
Nxuoir,  but  it  was  stated  by  other  Jnstices  ttiat  the 
recollection  of  the  chief  Justice  had  not  been  deemed 
by  the  m^ority  of  the  conrt  sulBclent  ground  to  jus- 
Ufy  a  refusal  to  hear  the  cases.  It  is  now  statfd  tlut 
Mx.  Justice  Bbai>i.SX  will  not  take  part  In  the  deci- 
sion, inasmucb  as  tie  is  interested  in  the  issue,  being 
a  stocktioider  in  the  Camden  and  Amboy  Railroad, 
and,  until  recently,  couDsei  for  tiiat  road.  In  ttist 
event,  the  decision  of  the  case  now  Imfbre  the  court 
will  prolwbly  stand  four  to  four,  and  the  Hepburn 
decision  will  escape  tbe  bte  of  being  reversed. 


A  matter  hss  arisen  in  the  second  Judicial  district 
of  this  state  of  importnnce  to  the  general  public,  and 
we  believe,  not  without  interest  to  tbe  profession. 
Some  monttis  since  the  Postmastec-Qenerai  saw  fit  to 
direct  poBtmasteiB  to  refuse  to  deliver  and  to  send  to  the 
dead  letter  office  all  letters  that  they  believed  to  be 
addressed  to  fictitious  persons  or  firms.  In  obedience 
to  this  order,  the  postmaster  at  Wllllamsbnrgh  de- 
tained certain  letters  containing  money  dfrect«d  to 
various  persons  and  firms,  but  wtilch  were  called  for 
by  one  person.  An  Injunction  was  issued  by  Judge 
Cardoso  forbidding  the  postmaster  fl^m  forwarding 
the  letters  to  Washington.  A  motion  was  made  in 
the  United  States  court  in  Brooklyn  to  set  anlde  the 
order  of  Judge  Cardoio.  The  result  we  liave  not 
learned.  Withontreference  to  the  Jurisdiction,  which 
Is  ths  principal  point  urged,  and  which,  we  suppose, 
must  be  decided  in  bvor  of  the  posCmanter,  it  seems 
to  US  that  the  order  of  the  FostmBBter-0«neral  Is  not 
only  an  outrage  upon  tbe  sanctity  of  private  corre- 
spondence, but  ia  In  violation  of  tbe  law.  Tbe  postal 
department  was  instituted,  as  we  nnderstand,  for 
the  purpose  of  conveying  letters  and  papers,  and  not 
as  a  censor  of  public  morals.  If  a  knave  can  defraud 
a  fool  or  another  knave  by  advertising  that  be  will, 
upon  the  receipt  of  one  dollar,  send  the  value  of  five 
dollara.  It  is  not  tbe  duty  of  the  public  authorities  to 
stand  between  the  parties.  Much  less  is  it  tbe  duty 
of  Qiose  who,  by  law,  oversee  the  transportation  of 
the  commnnicatlons  of  the  people,  to  determine  what 
packages  shall  reach  the  parties  to  whom  they  may 
be  directed.  The  mails  should  be  sacred,  and  It  rests 
with  the  government  to  determine  whether  our  postal 
service  shall  be  like  that  of  France  and  Austria,  uncer- 
tain and  dangerous  to  those  who  employ  It,  or  like 
tliBt  of  England,  so  excellent  and  caretUl  that  an  open 
envelop  containing  money  may  pass  around  the  world 
safely. 

OBITER  DICTA. 
Labor  UDia— OllDg  demurrers. 


Some  lawyers  seem  to  think  Judloatare  a  tan-yard  — 
ollenia'ikina  to  be  carried  — the  court  tbe  mlU.andUM 
thing  "  to  work  on  their  leather  with  "  —bark. 


THE  ALBANY  LAW  JOURNAL. 


TbelbllowlQB  collacUon  letter  U  latd  to  have  bad  Lhe 
dealied  eOiMl: 

"Sir:  Claim  o.  Yon.  !□  order  to  etUtbllab  Jnntlce,  In- 
sure domoatla  tranqnllllty,  promote  your  general  welbre, 
uid  aecuro  the  bleislnca  of  llbert;  to  yoaraeJt  aod  roar 
posterity,  1  can  be  tOuod  at  my  oflloe  (Tom  8  a.  >.  till  S 


It  U  odd  t< 


tttt  Wit.  Here  li  a  ■peclmen  of  a  story  olten  lold :  "  A 
lawyer,  beloK  "Ick,  made  his  last  will,  glvlDg  all  hU 
estate  to  fools  and  madmen.  Being  asked  the  reason  for 
•o  doing,  he  said ;  '  From  sueb  I  htut  It  and  to  SDcb  I  (itve 
K again,'"  We  wonder  If  the  point  of  the  testator's 
sanity  was  raised  apoa  that  will  r 


Onedar  an  "omameDlsl  Jndge"  was  harnessing  up  to 
go  to  Concord  to  attend  coart,  when  bis  faorae  kicked 
him,  and  the  Injury  was  so  Kerlooa  that  a  messenger  was 
dispatched  lo  anbonnoe  bis  Inability  to  be  presenL    He 

'  arrived  breathless  In  the  presence  of  Jndge ,  who  was 

sitting  alone  la  open  coDrt.  '-Jadge  Jones— wants  me  to 
say— your  honor  — be  can't  come  — he's  ben  Ucknt  teml- 
bl«  by  a  hor«." 

"  Well.  If  that's  tbe  cose,"  qnletly  responded  Jadge , 

■*we  must  get  along  wllhont  bira."  And  theo,  bending 
over  to  tbe  clerk,  he  added.  In  a  whisper  that  was  load 
enongh  to  attract  the  attention  of  the  whole  bar ; 
"  Wouldn't  It  be  well  enough  to  send  that  horse  down  to 
klok  tbsotberJadgeT" 

In  New  Hampshire,  twenty  years  ago,  "sldejndgea" 
were  in  tSsblon.  They  were  oanally  honest  (Brmers  of 
good  common  senee,  but  with  an  entire  absence  of  legal 
knowledge,  and  they  sat  ono  on  eacta  side  of  a  bona  /Ule 
Judge.  It  was  Uiongbt  their  practical  everyday  informa- 
tion mlgbt  assist  that  portion  or  tbe  court  which  knew 
any  law;  at  any  rale,  there  they  were,  with  the  name 
and  dignity  of  "Judge,"  If  not  with  full  Judlelal  powers. 

"One  hot  afternoon.  In  the  middle  of  a  prosy  case." 
•aid  Jodge  — .  who  never  was  enthnstaatla  over  the  old 
■ystem,  "I  tnmed  to  the  only  other  oocnpant  of  tbe 
bench  who  was  awoke,  and  remarked:  "This  Is  a  pine 
benoh  we  are  sitting  oa.  Isn't  It?'  He  said  be  rather 
thODgbt  It  was.  and  that  was  tbe  only  opinion  I  ever 


Mr.  Jastloe  Hanle  would  oooaslonally  talk  lo  tbe  Jury 
In  a  styls  that  tbey  could  not  well  mlsanderstaad.  He 
once  said :  "  Qentlemen,  tbe  learned  oounsel  la  perfectly 
right  In  hlslaw;  there  U  «Dinc  evidence  upon  that  point; 
but  he's  a  lawyer,  and  you're  not,  and  yoa  do  not  know 
what  he  means  by  some  evidence;  so  I'll  tell  you.  Sup- 
pose there  was  an  aollon  on  a  bill  of  exchange,  and  six 
people  swore  tbey  saw  tbe  defendant  accept  it ;  and  six 
othersswore  they  heard  him  say  be  shoold  bave  to  pay 
it.  and  six  others  knew  him  Intimately  and  swore  to  bis 
handwriting ;  and  suppose  on  the  other  side  they  called  a 
poor  old  man,  who  bad  been  at  school  with  the  defend- 
ant forty  years  before,  and  bad  not  seen  blm  since,  and  be 
Mldhe  rather  thought  tbe  aooeplance  was  not  bis  writing, 
wbythere'd  bestima  evidence  that  It  was  not,  and  that's 
what  Ur. means  In  this  caae." 

The  fbllowlng  from  a  young  lawyer  In  anclnnatl  Is 
not  bad  .' 

An  old  darkey,  very  much  In  distress,  came  Into  my 
olllce  the  other  day  and  wanted  to  hear  "what  de  law 
told  htm  on  dat  mbjeek."  It  seems  he  had  made  a  will, 
and  given  bis  hoose  to  a  young  and  enterprising  colored 
roan.    The  lottsr,  without  watting  fbr  the  old  gentle- 


man's demise,  sold  the  house.  The  sable  patriarch  was 
rather  Hartled  at  that,  but  the  chief  burden  of  lils  oom- 
plalnt  seemed  to  be.  that  it  went  at  too  low  a  Ognre.  Tbo 
purchiuer  agreed  with  the  anticipating  devisee  to  let  him 
off  from  the  bargain  on  payment  of  a  liandsome  bonus. 
When  the  aged  proprietor  heard  of  it,  he  came  lo  me  and 
wanted  to  know  whether  be  "war  lioaD'  to  raise  dnt 
money."  We  thought,  In  view  of  lhe  FIReentb  Amend- 
ment, we  were  utta  In  lelUug  him  be  was  n't." 


DIGEST  OF  RECENT  AMERICAN  DECISIONS. 
eCPBEME  COUBT  OF  IOWA.* 

1.  auto  under  fA«  «afH(e.— Under  the  liberal  provisions 
of  our  sistule,  to  oUoib  amendments,  Is  tbe  mis,  to  refuoe 
them  the  exception.    Pride  v.  irornRnKxt. 

3.  .RuIeizempltrlAl.-ln  an  acllnn  commenced  on  a  con- 
tract not  mature,  the  petition  alleged  that  the  defBodont 
was  about  to dispnee  of  hii  property  with  intent  to  defraud 
bla  creditors,  and  ask  an  attacbmenL  There  was  no  alle- 
gation that  nothing  bat  time  wa«  wanting  to  fix  an  abso- 
lute Indebtedness.  To  Uila  petition  defendant  answered 
without  demurring  or  otherwise  attacking  lis  snfflclency. 
Subsequently,  and  ofler  tbe  contract  under  which  tbe 
suit  was  brought  had  matnaed.  the  parties  proceeded  to 
trial  upon  the  issues  Joined ;  and  after  the  Introduction 
of  some  testimony  by  tbe  plaintiff,  be  oObred  an  amend- 
ment to  his  petition,  to  the  eOtoct  that,  at  tbe  time  of  com- 
mencing bis  action. defendant  was  about  to  dispose  of  bis 
property  with  Inteut  todefrsad  bis  creditors;  that  noth- 
ing but  time  was  then  wanting  to  fix  an  absolute  Indebt- 
edness; that  since  tbe  commencement  of  the  action  the 
time  (br  performance  hod  expired,  and  that  plaintiff  had 
now  a  complete  eanse  of  action.  Judgment  was  prayed 
OS  In  the  original  petition.  In  Baking  this  amendment 
plaintiff  oflbred  to  submit  to  soah  terms  as  to  oosls  or 
eontl nuance  as  might  be  Imposed.  Tbe  court  refused  lo 
allow  tbe  amendment,  and  Instructed  tbe  Jury  to  And  Ibr 
the  defendant.   JEMd,  that  the  ruling  w 


1.  JVew  mgrcnif  right  gf  tcay  antttmetU.—Ip  theatisenco 
of  any  statutory  direction  as  lo  the  manner  of  taking  an 
appeal  from  the  assessment  of  damages  fbr  right  of  way. 
It  seems  that  any  act  of  the  party  tuDBlly  required  in 
oases  of  appeal  from  one  tribunal  lo  another  Is  snlDelent. 
KoberlKm  V.  ITh  SXdorada  S.  A.  <t  Oaal  Co. 

1  It  is  accordingly  heia  that  notice  of  appeal  to  the 
opposite  party  Is  sofflclent.  And  It  seems  that  In  case  of 
apiMol  by  the  land  owner  no  t»ond  is  necessary.  But  If 
one  should  beheld  neoeasary,  the  <milsslon  toltle  it  would 
notDperatetodismlssthe  appeal, as  In  snob  case  the  court 
could  require  one  to  be  tiled.  lb. 

S.  Failare lo  fiU papert.  ~The  Ikilareof  the  olUcerlo  Ale 
papers  until  the  Itrsl  day  of  the  next  term  after  the  appeal 
was  token,  oonatttntea  no  satllclent  gronndtOr dismissing 
the  sppeal.  lb. 

i.  P\iUure  lo  pan  dockttfm:  rvU  q/oeurf.  —  A  rule  of  tbe 
district  court  to  which  a  cause  was  appealed,  provided, 
that  if  tbe  Qling  fee  was  not  paid  before  noon  on  the  flnit 
day  of  the  term,  the  appellee  might  pay  the  same,  and  on 
motion  have  the  appeal  dismissed  or  Judgraeut  affirmed. 
Helil,  where  tbe  filing  fee  was  not  paid  by  the  appellant 
until  alter  noon  of  tbe  Itrst  day  of  the  term,  but  before 
tbe  filing  of  a  motion  of  the  appellee  lo  affirm,  that  the 
motion  was  properly  overruled.  lb. 

n.  NoHet :  tfrvloe  on  mUmad  tHrffior :  appearanoe, -~  B&th' 
bit,  that  Bcrvioe  of  notice  of  appeal  u|>on  a  director  of  o 
railroad  company  is  sufficient  under  section  USSof  the 
Revision.    But  If  not,  an  appearance  by  tbe  appellee  to 

•From  BL  H.  SUles.  Esq.,  Bapocter.   To  appear  la  tnb  Iowa. 
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object  to  the  service  would  operale  u  a  generftl  appesr- 
SDce,  ami  cure  tbe  defect.  lb. 

9.  From  general  term.  —  The  gonorml  term  U  aD  Interme- 
diate appellate  tribunal  provided  by  law  for  a  BDbBlaotlal 
purpose,  and  aau*e«  taken  on  appeal  thereto  abonld  be 
there  argaed,  eiamiued,  and  decided  with  appropriate 
and  befltllDgcAre.  AnaiOniiaiiceby  oonientwlth  a  view 
ifl  an  ultimate  appeal  to  tbe  aapreme  court  ongtit  not  to 
be  allowed  by  tbe  BeDeral  term.    Roadt  v.  Gorman. 

T.  jiitoivAoi9ip«ali.~Wliere  tbeenperaedeaaboDdlnan 
appeal  to  the  auprelDe  court  tr<mi  a  judgment  agalnat  two 
dereiidante.  recited  ibat  one  at  Ibe  defendants,  naming 
him,  had  appealed,  without  reterrlng  to  the  other  defend- 
ant, and  the  notice  of  the  appeal  was  headed  aa  that  of 
the  plaintiff  against  the  defendnnt  alone  who  was  men- 
tioned In  the  supersedeas,  bat  the  body  of  the  notice  used 
the  plural— defendants  — It  was  Aelil,  that  the  defendanU 
rceiiUoned  In  the  snpersedeas  and  In  the  heading  of  the 
noUce.  alone  appealed.  Webtter  v.  The  Cfcdor  SapiiUand 
iSI.  Paul  S.  R.  Oo. 

B.  OirTtelion  <^  exceaba  judgmtnt :  d^cetive  peUfton.  —  The 
objection  that  a  Judgment  Is  excessive  will  not  be  consid- 
ered by  the  BDpreroe  court  on  appeal,  until  a  motion  has 
been  made  to  correct  the  errar  In  the  court  below,  and 
there  overruled,  lb. 

i.  Bo,  too,  ofthe  objection  that  the  petition  in  an  action 
where  deteodaDts  made  default  was  so  defective  that  It 
failed  to  show  any  cause  of  yUoD- end  that  the  Judgment 
thereon  was,  therefore,  erroneous.  lb. 


1.  mtreiffn  ttate  Inaotvent  tout:  discfurrffe  und«r.  —  A  dis- 
charge under  a  etate  Insolvent  law  will  not  discharge  a 
debt  dae  a  cltlsen  of  another  state,  unless  the  latter  ap- 
pean  and  voluntarily  submits  to  the  Jurisdiction  of  the 
court,  by  becoming  a  party  to  the  proceeding  or  claiming 
a  dividend  theronoder;  and  this  Is  the  case  Irrespective 
of  the  form  of  the  debt,  or  where  the  contract  was  entered 
into,  or  where  it  was  to  be  performed.    Hansel/  v.  Muni. 

3.  The  place  of  mailing  or  place  of  performance  Is  wholly 
Immaterial  In  all  cases  where  the  creditor  Is  not  a  citizen 
of  Iba  state  granting  the  discharge.  CitlEenahlp  of  the 
parties,  and  not  the  place  of  the  making  or  the  pLsce  Hied 
for  the  performance  of  the  contract,  la  the  controlling 

8.  ApplieaUon  qf  prfno<ptei. —  Where  Judgments  were 
rendered  against  a  debtor  Id  the  state  of  New  York,  and 
these  Judgments  were  afterward  assigned  to  a  citizen  of 
this  Slate,  It  was  held  that  a  subsequent  discharge  of  the 
debtor,  under  the  Insolvent  laws  of  New  York,  aonstltoted 
no  bar  to  a  suit  on  the  Judgments,  lb. 

4,  Folldlllr  qf  slots  intolveni  lotci.  — The  doctrine  recog- 
nized that  state  Insolvent  laws  are  invalid  as  respects 
Bubseiinent  controclo.  The  course  of  decision  upon  the 
principles  herein  announced  shown,  and  the  authorities 
collated,  by  Dii.i<OM,C'h.  J.  Jb. 


1.  OvfllcoNon  <)^  rWdence.  —  The  supreme  court  will  not 
review  the  finding  of  the  court  tielow  on  the  focts,  under 
a  bill  of  exceptions  which  states  that  the  evidence  Is 
given  in  substance,  and  thst  no  other  material  evidence 
was  heard  by  the  court.  It  should  be  stated  that  oU  □( 
«rtl0ed.    McKemie,  adm'x,  y.  lOOer. 


1.  ReiptlMti  qf.  —  A  bond  for  Ihe  delivery  or  return  of 
property  Is  not  Invalid  because  It  Halls  to  recite  the  time, 
terms  or  conditions  upon  which  the  delivery  or  return  Is 
to  be  mode.    HantlnQlon  v.  Fither, 

2.  For  Kvtirttji  qf  prrsons  not  nomnf  ,■  prMlj/.  —  Where  a 
bond,  given  fi>r  the  primary  security  of  one  person,  also 
contains  a  clause  Intended  tbr  the  secoiltyof  another, 
snlt  may  be  brought  by  the  latter,  though  not  named  In 
the  bond,  if  he  sustatna  an  Injury  in  consequence  of  a 
breach  (hereof.    Rev.  7I3T,  Zm.  lb. 


JbTMoI  ctfAonMnp  acts.  —  Section  S,  article  B,  of  the  new 
which  declaree  that  no  act  of  the  general 
assembly,  authorising  or  creating  oorporatlons  or  asso- 
clatlooB  with  banking  powers,  nor  amendments  thereto, 
shall  take  effect  nnttl  the  same  shall  have  been  submit- 
ted to,  and  received  a  m^lorltyvoteof^  the  people. does 
not  apply  to,  nor  operate  as  a  limitation  upon,  the 
TtpeaiiHff  power  of  the  leglalatura.  Moraeman  v.  Touni^ 
etai. 

2,  It  was  accordingly  Add.  that  the  Ith  section  of  chap- 
ter 153,  laws  of  1868.  rejieallng  section  lESe  of  the  Revision. 
Which  waaa  part  of  the  general  banking  law,  and  which 
anthorized  the  taxation  of  the  capital  Instead  of  the 
shores  of  hanlcs  organlied  under  the  Stale  law,  waa 
authorized  and  valid,  It  having  received  the  two-thirds 
vote  of  the  legislature,  required  In  such  cases  by  section 
U,  article  B.  of  the  new  oonsUtution.  lb. 


Tn  aitUmtqf  Tight:  <K*n-«tfon.  — While,  under  the  statute, 
oontinuancee  In  actions  for  the  recovery  of  real  property 
may  be  granted  for  reasons  of  less  Importance  than  in 
ordinary  civil  actions,  yet,  even  In  such  eases,  tlie  action 
of  the  court  below  in  overruling  amotion  for  continu- 
ance win  not  be  disturbed  where  there  is  no  showing  of 
alllrmatlve  error,  or  abuse  of  discretion  conOded  to  the 
court  deciding  upon  applications  of  this  oharocter.  Car- 
tdn  V.  GTr^iniL 


statute,  Ihe  dUt- 

law  made  between  simple 

Is  abolished,  and  want  of 

In  part,  may  now  be 


r.-  d<Ans».  — By 


Unction  which  il 

contracts  and  those  under  se 

coDSideratlon,  either  In  whole  oi 

shown  as  a  defonse  In  all  actions  upon  Instruments  made 

after  the  passage  of  such  statute,  whether  made  In  tills 

state  or  elsewhere.— m/Hmniv.  Hatnet. 

3.  Lav  t:f  fiirwn.  —  U  Is  accordingly  held,  in  an  action 
cuted  In  another  slate, 
law  rule  as  to  sealed  Instmmfnta 
prevailed,  and  where  the  oonslderation.  If  the  action  had 
there  l>een  bronght,  would  not  have  been  Inqnlrable  into, 
tliatour  law  would  govern  as  that  of  the  forum,  and  that 
the  defonse  of  want  of  consideration  might  be  made.  lb. 

S.  Remedv:  emuMCutjOnot  tar.  — Our  statute  allowing 
such  defMts  to  sealed  Instruments  is  one  relating  to  the 
remedy,  end  does  not  Impair  ttie  obligation  of  the  eon- 
tract,  lb. 


1.  JbltepreWnsf;  promise.- While  a  hlse  promise  will 
not  sustain  the  charge  of  obtaining  property,  etc.,  nnder 
fiklse  pretenses,  yet  the  ttet  that  a  promise  is  combined 
with  the  folse  pretense,  does  not  destroy  the  criminality 
of  the  act;  and  if  both  blend  together  and  Jointly  actupon 
the  mind  of  the  defrauded  person,  It  la  sotflclent.  The 
8taU  v.  Ddim. 

2.  Raie  (^^ptlcd.-  In  a  prosecution  tor  obtaining  the  slg- 
natare  of  the  prosecutor  to  a  receipt,  which  nnder  our 
statute  Is  the  subject  of  forgery,  by  Gtlse  pretense,  the 
Indictment  charged  that  the  defendant  went  to  the  prose- 
cutor and  pretended  that  he  had  come  to  pay  a  debt  due 
from  him  to  the  prosecutor,  and  that  by  reason  of  such 
fiUse  pretense  the  prosecutor  was  induced  to  execute  a 
receipt  to  the  defendant  fOr  the  amount  ofhis  debt,  which 
the  defendant  took  Into  his  |>ossesslon  and  carried  away, 
without  paying  lilm  any  part  ofthedebt.  Tbelndlctment 
rorther  alleged  that  defendant  had  not  come  to  pay  the 
pl«aecnlor  as  pretended.  .Hicld,  that  the  indictment  was 
sutnclent.  Ih. 

8.  IniUelmenl;  pet^j/.- An  Indictment  for  peijuty  Is 
suOiclent  nnder  section  4659  ofthe  Revision,  when  the  act 
charged  aa  to  the  offense  is  slated  with  such  a  degree  of 
certainty  and  In  such  manner  as  to  enable  a  person  ol 
common  understanding  to  know  what  Is  Intended  and 
the  court  to  pronounce  Judgment.    The  8Mtt  y.  SMIL 
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»n  lQdlatmeQtfC>rpeijni7A>r 
fttlMawearlnglii&aTlinlDBl  InTwtlsatlon  before  a  grand 
Jary.  it  li  not  neoeusiy  to  ftlle«e  that  tlie  part;  oharKed 
with  the  oflbose  tbat  wu  noder  Inveitlgatioa  berore  tbo 
grand  Jar?,  wna  or  was  not  gnltty  thereol,  nor  the  ftteta 
oooatlttiUiig  saoh  offense.  lb. 

6.  Petjurv  b^fim  ffnwidjuiv-— PafJory  may  be  commit- 
t«d  br  wlUhUy  glvlDK  taito  teatlmony  o(  a  material 
obaraoter  before  a  grand  lorr.  lb. 

S.  Clumo'  <tf  emu*.— An  application  tor  a  change  of 
venae  In  a  criminal  caoie  la  intmsted  by  the  Btatute  to 
tbe  diatrtot  court,  In  the  ezerclae  of  a  louud  discretion, 
and  the  ■npicme  ooart  will  not  Interfere  with  11b  action 
nnless  it  U  shown  that  snob  discretion  baa  been  improp- 
erly ezerclaed.  It  was  accordingly  held,  that  the  aoUon 
of  the  court  below  In  refualng  an  applioatlon  fbr  a  change, 
based  npoit  the  nncorroborated  affidavit  of  tbe  defendant 
Of  the  prejadice  of  the  Judge,  was  not  erroneona.  Tha 
Slalev,  Fneman. 

7.  Apptai;  rtdueUm  i^  fine.  ~Th6  power  given  to  the 
HQpreme  coDTt,  section  <2U  of  tbe  Revision,  to  rednoethe 
paalBhment  in  a  criminal  oaase,  ahoa Id  be  exercised  only 
In  coses  where  the  conrt  below  haa  manifestly  visited  too 
severe  a  penalty,  one  dlsproportloncd  to  the  degree  of 
gnllt,  a«  shown  by  the  proo^  lb. 


itfon.  — The  general  rale  that  Interest  oannot 
I  nnllqnidated  damages,  has  been  much 
f  modem  declslona ;  and  It  aeems  that  under 
the  rule  as  now  anderstood,  and  the  provlslona  of  our 
statate,  RevUlon,  )  17V7,  Interest  la  recoverable  on  the 
value  Of  property  lost  by  a  bailee,  from  the  date  of  such 
loss.  MM  V.  Tht  aUcago  and  IT.  W.It.R.Oo. 
1  Adutfsn,  ~  A  verdict  Of  13,600  damages  tot  tbe  sedno- 


the  present  et 


-While  the  rale  Is,  that  an 
easement  appurtenant  H>  an  estate  Is  so  to  every  part 
thereot  whatever  the  subdivision  at  the  tints  or  aabse- 
quently:  Yet  the  servient  estate  Is  not  to  be  burdened  to 
a  greater  extent  than  was  oontemplated  or  Intended  at 
the  oreation  of  the  easement.  And  this  Intention  is  to  t)e 
derived,  from  the  natnral  constmcrtlou  of  the  laDguago 
lued  la  the  inatmment,  oonstraed  in  the  light  of  the  aar- 
ronndlng  olroumstanoes.    Brattart  v.  Oorbett. 

1  Bight  </  wall.  —  A  right  of  way  throngh  certain  prem- 
ises, reserved  to  the  grantor  of  a  portion  of  them,  oannot 
be  enlarged  as  against  the  flrst  grantee  by  a  reference, 
oonloloed  In  a  aabseqoent  deed  of  a  anotber  portion,  to 
the  eflbct  that  the  right  eitandatoacertain  point,  wbleh 
iB,iabot,beyond  that  nxed  In  the  reservation.  lb. 

8.  A  right  of  way  was  reserved  through  the  servient 
estate  (a  a  certain  boundary  line.  Hrld,  under  the  clr- 
enmstances  of  the  present  case,  that  the  way  shonld  not 
be  extended  dlonii  such  line  after  reaching  It.  lb. 

JtfMit*  in  reritUn  eontraci.—To  eslabUsh  a  mistake  in  a 
written  contract,  It  should  be  made  ont  by  the  tsstimoDy 
beyond  fiilr  and  reasonable  oootrorery,  and  If  tbe 
proolh  are  donbifoland  nusatlshctory,  or  if  the  mistake 
Is  not  clearly  shown,  equity  will  hot  Interfere,  ntfu  A 
Cblly  V.  LamtiL 


J.  Jnpaij/.A)aura(i><fl(c(nK2inu.— An  agenlofthe  owner 
Of  real  estate  met  a  person  liolding  liens  and  iociimb- 
rsnces  thereon,  fbr  tbe  purpose  of  paying  and  discharging 
the  same.  The  agent  asked  (bran  exhibit  of  all  liens  and 
claims  held  by  the  creditor  against  the  land,  and  was 
Informed  by  the  latter  that  he  had  none  other  than  those 
exhibited.  These  were  paid  by  the  agent,  who  again 
Inquired  if  all  Uens  were  settled,  and  received  an  answer 


In  tbe  affirmative.  The  creditor  at  the  time  of  this  set- 
tlement held  a  certiflcste  of  tax  aale  which  he  did  not 
exhibit,  and  upon  which  be  SQbseqnontly  obtained  a  tax 
deed  for  the  laud.  Held,  that  he  waa  estopped  by  Uia 
fOata  connected  wltb  the  settlement  from  asserting  title 
under  this  deed.   DtnHdiony.HiUta. 

%.  It  waa  further  AsKt,  that  whether  tbe  owner  or  bis 
agent  In  fhct  knew  that  the  taxes  were  unpaid  D>r  the 
year  for  which  tbe  land  was  sold,  wa«  immaterial,  as 
nnder  tbe  clrcnniBtanoes  the  creditor  waa  bou  nd  to  disclose 
this  Ilea,  and  if  he  did  not  he  wonld  be  oonoloded  from  - 
setting  it  up.  lb. 


1.  JBmrtfffUoufiirqhi'Not.— The  admission  of  irrelevant 
and  unimportant  testimony  which  could  not  have  had 
tbe  eObct  of  pr^udlclng  the  right  of  the  party  objecting, 
will  not  be  regarded  as  snfficleiit  to  Joatlly  a  reversal. 
JfoSTnule,  adna.  v.  KUler. 

a.  Ailinli>iont^admbiMrtttar;Maiutrtinulrued.—BixUon 
3990  of  the  Iteviaion  which  provides  that  an  administrator 
shall  not  admit  clalma  nntll  tbe  claimants  have  awom  to 
their  oorrectne«,  and  that  the  same  mle  shall  apply  to 
paymenta  or  set-oDk,  waa  not  Intended  to  abrogate  the 
general  role  admitting  In  evidence  the  dsclaratlona  and 
admlsolons  of  parties  to  the  record.  It  la  accordingly 
AflM,  that  the  odmisalons  of  an  administrator  as  to  the 
amount  of  payments  that  had  t>een  made  on  a  note  held 
by  the  estate,  were  admissible  In  an  action  wherein  fa« 
was  a  party.  lb. 

S.  Ami  (omijiti>rltlcnf>u(rumen<,'i)feac(inir--~Bvldenoeof 
a  oontemporaneoos  verbal  agreement  that  the  maker  of 
a  proidssory  note  shonld,  at  his  option,  have  time  for 
payment  beyond  that  flied  in  the  note  itself,  la  not 
admissible;  and  an  answer  setting  up  aaoh  agreement 
as  a  defense  la  demorrable.    BtuelMtgtT  v.  AnlO, 


DtOMtv  fiir  rseord  by  aranlor.  —The  flwt  that  the  grantor 
in  a  deed  delivered  the  same  to  the  recorder  fbr  the  pur- 
pose of  having  it  recorded,  may  be  a  olKnnuatanoe  tending 
lo  Btiow  frand  in  the  transaction;  bnt  that  bet  alone 
would  Dot,  OS  a  matter  of  law.  render  thedeed  trandulent ; 
nor  would  It  sustain  a  verdict  of  a  Jury  to  that  etftct. 
Wordy.  W^manelaL 


ty  pai/ee  <4  promtMOfy  nnte;  j>fca<Htv.— The  pendency  of 
a  garnishment  proceeding  against  the  maker  of  a  prom- 
issory note  does  not  constitote  matter  for  a  plea  In  bar  to 
a  recovery  on  the  note  In  a  suit  by  an  assignee  thereof 
who  received  it  after  due  and  after  garnishment  of  the 
maker.  But  such  a  defense  may  be  pleaded  in  abate- 
ment :  and  the  lasne  thereon  should  be  submitted  lo  the 
Jury,  that  their  verdict  thereon  may  be  distinguished 
from  one  upon  matler  pleaded  in  bar.  Rev.,  see.  3134, 
CAtte  V.  ^Veeftom. 

(amclu<<«l  next  tont.) 


TEBMS  OF  THE  8CPREME  COURT  FOR  APRIL. 
Sd  Monday,  Circuit  and  Oyer  and  Terminer,  Newbnrgh, 


3d  Monday,  Circait  and  Oyer  and  Terminer,  Schobarie. 
Miller. 
3d  Monday.  Circuit  and  Oyer  and  Terminer,  Cortland, 

td  Tnesday.  Bpeclal  Term,  Onondaaa,  Morgan. 

4th  Monday,  Circuit  and  Oyer  and  Terminer,  Sullbtk, 

4tb  Monday,  Circait  and  Oyer  and  Terminer,  Johnstown, 
Bochea. 

1th  Monday.  Circuit  and  Oyer  and  Terminer,  Livingston, 
Johnson. 

4th  Monday,  Circait  and  Oyer  and  Terminer,  Wayne, 
l>wlgbt. 

4th  Tnesday,  Circuit  and  Oyer  and  Terminer.  Lewis, 

Last  Monday,  Bpeclal  Term,  Ontario,  J.  C.  Smith. 
laSi  Tuesday,  Special  Term.  Otseso.  Mnrrav. 
Lost  Tuesday,  Special  Term,  Albany,  Hogeboom. 


THE  ALBANY  LAW  JOUENAL. 


COURT  OF  APPEAI^  ABSTRACT. 
/VMrnon  tloLv.  C>>art»r  Wr»  and  Marina  Ini.  Ce. 
Hie  deftndkota  demDiTcd  to  a  complaint  on  thesTODnd 
that  tt  did  not  nuhe  out  s  ckoae  of  aetlon  Inbeb&lf  of  tbe 
piftlntltlk.  The  oompUlnt  alleged  a  Tmlld  contraot  by  the 
defBDdanti  with  the  plalntlA,  Inimins  them  bv  DUme, 
on  Boaoant  of  irhom  It  might  oi>QC«m.  agaJnat  loa  or 
duoBBe  by  lire,  on  a  oert&ln  ve«sel ;  tbe  losa  of  tbe  Teasel 
and  the  furnishing  of  prooOi  of  loei,  and  a  nill  compliance 
vtth  aU  the  oondlUoni  of  tbe  poUor-  The  defendants 
Claimed  that  tbe  plalntiflk,  baTlnt;  no  Intereat  in  the 
veaseUoould  not  maintain  an  action,  aa  they  were  not  tbe 
parties  in  interoat.  A*jfl,  thattheaotlonwasirellhronght 
and  the  complaint  Bofllclent;  that  snob  was  the  law 
belbre  the  code,  and  tbat  the  oode  had  Id  no  respect 
changed  the  oommoa-law  mle.  and  that  the  plalntiflk 
were  tmHtsas  of  an  expnns  Imsb  within  the  ■"*»"' "(f  of 
section  lis  of  the  oode,  and  ooold  sustain  th«  action  as 
iooh.   Opinion  by  MASOlf ,  J. 

Quina,  Adm'r,  ala.,  T.  f-lovd. 
sad,  that,  U  an  advetse  party  dolrea  to  object  to 
evidence  of  traDiactlona  with  a  party's  Inlcitate,  he 
moft  do  ao  In  season,  and  not  wait  till  he  learns  what 
they  sM,  and  then,  If  they  bear  nnSivorably  on  hia  ease, 
more  to  strike  them  ont-   Opinion  by  Woodbvtf,  J. 

WoV-r.  OooOlbu  F%n  Int.  Do. 

Where  the  snpreme  court  had  reversed  an  order  f6r  a 
new  trial,  on  the  ground  that  the  Terdlct  was  the  resnit 
of  a  compromise,  and  was  rendered  beeaQse  the  ]nry 
thought  It  better  Ibr  the  lltlganM  and  for  the  public  that 
Uie  eontroTeny  shonid  be  terminated  by  the  Terdlol 
which  they  rendered  than  tbat  It  should  be  prolonged  by 
a  dliasreement,  and  that,  krc  this  reason,  while  some  of 
the  Juton  were  convinced  that  frand  was  established, 
and  others  thought  It  was  not,  they  agreed  to  find  a  ver- 
dict which  was  oonslstent  with  thoTlews  of  neither,  and 
that  tlie  verdlol  could  be  sualalned,— 

WoQDBurr,  J.,  who  delivered  the  opinion  of  the  oonrt, 
nsed  the  following  language : 

"  This  view  of  the  dnty  of  Jurors,  and  of  their  right  to 
And  a  verdict  which  their  own  consciences  tell  them  la 
not  according  to  the  evidence,  seems  to  me  nUsohlevons 
In  the  highest  degree.  If  the  rule  entitling  the  parties  to 
theunanlmonseoncnrrenoeoftwalvejnrors  In  the  verdict 
Is  a  bad  mle,  let  It  be  abrogated,  but  while  It  renuluB  the 
rate,  approved  by  the  experience  of  oenlarles,  and  main- 
tained In  Its  Integrity  Btlll  as  the  Just  and  reasonable 
protection  of  the  cltlien,  whether  charged  with  crime  or 
pursued  for  alleged  claims  upon  his  property,  It  should 
not  be  practically  abrogated,  and  that  by  Judicial 
approval. 

"  It  Is  saying  tbat  tbe  Juror  who  has  sworn  to  And  a  ver- 
dict according  to  the  evidence,  and  whose  consoienoe  Is 
satlafled  by  the  evldenoe  thata  fraud  has  been  committed, 
may  concur  In  a  verdict  contrary  to  tbe  evidence  and 
against  his  oath,  and  he  may  do  so  because  he  thinks  It 
better  for  t&e  lltlganla  that  tbecontroversy  be  terminated 
by  an  uDjUHt  verdict  than  that  It  be  longer  protracted. 
With  this  conaldetatlon  the  Jury  have  nothing  lodo.  and 
In  this  form  I  am  sure  tbe  learned  J  ndge,  by  whom  the 
opinion  waa  pronounced,  would  not  approve  II ,'  and  yet  It 
seems  to  me  ihe  plain  meaning  of  the  langnsge  he 
employed.  Its  danger,  and  Its  clear  withdrawal  of  the 
proteotlonraralsbedby  ajary  trial,  Ismostmanlfoatlf  It 
be  Bupposed  to  ftinn  part  of  the  InatmcUou  of  tbe  Judge 
loajnry  on  tbe  trial  of  an  IndiaUnent,  to  wit:  That, 
though  the  evidence  did  not  saUsf^  all  of  them  of  the 
guilt  of  the  prlBonerof  any  crime,  they  might  compromlae 
the  matter  with  sncb  Jurors  as  deemed  the  evidence  ia 
esUbllah  the  grossest  oflbnse  by  ooiuenUiic  to  a  verdict 
of  golltyof  one  " 


"The  opinion  below  Intimates  that  such  a  oompranUe 
maybe  proper  where  damage)  are  nnllianiaated.  I  know 
of  DO  ground  on  whleh  a  Juror  may  be  relieved  from  hli 
oath  to  And  a  verdict  according  to  the  evldenoe  In  ona 
oaae  rather  than  another.  And  If,  where  vindictive  or 
exemplary  damages  are  proper,  and  rest  to  some  extent 
In  the  discretion  Ota  Jnry,  Uiere  Is  large  room  fbr  the  Jury 
to  def^  to  the  vlawi  of  each  other,  and  conscientlonsly 
yield  their  Qrst  Impressions  to  the  Inltaence  of  dlseaa- 
slon.  tbla  Is  not  snch  a  case.  Here  the  rule  of  damagea 
was  single  and  certain,  to  wll:  Uie  amonnt  of  the  loss. 

"  In  any  case  there  Is  room,  and  very  often  there  la  a 
necessity,  that  Jurors  should  confer  without  pride  of 
opinion,  with  a  dlspoeltlon  to  yield  Qrst  Impressioos  to  the 
Influence  of  mutual  comparlsou  of  views  and  Just  and 
proper  dlacosalon  of  the  proo&;  and  on  inch  conference 
nnanlmlty  often  reanlls  and  accords  with  the  couaclen- 
tlous  convictions  of  each.  If  It  do  not,  then  the  Jurors 
ought  to  dlssgree.  If  the  language  of  the  opinion  of  the 
court  below  was  found  In  an  Instruction  to  the  Jury,  It 
shonid  be  prononnoed  erroneous,  and  a  verdict  rendered 
In  puTsaance  or  such  an  Instruotlon  should  be  set  aside; 
and  yet  If  the  observations  are  Just,  and  are  a  true  and 
legal  exposition  of  the  da^or  the  privilege  of  Jurors.  It 
wonid  be  quite  proper  so  to  Inatmct  them,  and  practi- 
cally receive  a  vetdlct  In  Atvorof  six,  or  even  two,  jurors. 
In  the  form  of  a  verdict  of  the  whole;  tor  under  anch  an 
Inatructlon  polling  tbe  Jary  would  be  of  no  avail,  since. 
In  accordance  with  the  Instruction,  each  Juror  could  say 
It  his  verdict,  thongh  rendered  against  the  evldenea." 


BAHKRUPTCT  ABSTRAITr. 


Fniperty  which  had  been  conveyed  by  a  bankrapt  la 
ftand  of  creditors  prior  u>  tbe  passage  of  tbe  bankrapt 
law,  Is  to  be  regarded  as  vested  In  the  aastgDee  In  bank- 
ruptcy, by  ftiroe  of  that  act,  and  by  virtue  of  the  pToMed- 
Ings  thereunder. 

The  bankrupt,  therefore,  cannot  be  arrested  In  proeaed- 
Ings  under  the  act  of  imi.  of  this  state,  known  as  tha 
"  StUwell  aot,"  by  a  creditor  seeking  to  reach  tha  i^op- 
erty  of  the  bankrupt. 

Tbe  primary  object  of  civil  proceedings  ander  the  SUI- 
wellaet,  Is  not  the  punishment  of  the  debim-,  but  the  col. 
lection  of  the  creditor's  Judgment;  and  therefore  sncb 
proceedings  are  In  direct  oonSlot  with  the  bankrupt  law, 
aa  reapeols  alt  property  which  passed  to  tbe  asslgoee  In 
bankruptcy.  N.  Y.  Ckun.  Pleas,  OtoOutn  v.  Airtey,  S 
Bankrapt  Beg.  IS8. 


Where  asslgneea  In  bsnkraptcy  Impeached  a  transao- 
tlon  Involvings  transfer  by  tbebankrapta  of  a  mortgage 
and  promissory  notes  to  holders  of  thetr  check,  i(  Itba 
shown  to  have  been  made  out  Of  the  ordinary  course  of 
busineea.  It  Isprtma/atrteevldence  of  fraud,  and  the  burden 
of  proof  Is  cast  upon  Ihe  defendant  to  show  the  validity 
of  the  transaction.  D,  8.  Dla.  CU,  8.  D.  ofN.  T.,  CMIAu 
andanoOitr,  oo^naet,  ■£&,  v.  .Bstl  <<  ol..  S  Bankrupt  Reg.  IM. 


tn  tbe  distribution  of  tbe  assets  of  the  bankrupt,  de- 
rived itom  tile  collection  of  a  promlasory  Dotc  a  creditor 
whose  claim  Is  Id  Judgment  bos  noprlorlty.and  will  share 
pre  rata  witb  the  other  creditors,  C,  B.  Dia.  Ct,  B.  D.  of 
Oeoigla.    Atra  Awfnandanalhcr,  S  Bankrupt  Reg.  lH 


Where  a  member  of  a  bankrapt  Brm  had  IMIed  to  file 
schedule  of  bU  personal  property,  HM^  Tbe  other  mem- 
t>ers  wonid  not,  on  that  accoout,  be  refosed  a  discbarge. 
D.a.DlB.Ct.,aD.ofN.T.  lartBa^MatHa.,  IBankrapt 


THE  ALBANY  LAW  JOUBNAL. 


Tbe  ptUUon  of  tbe  bftitkrupt  wu  llled  May  IB,  ISW.  In 
Janaary  otUuttyear  he  convered  two  pKrcela  of  land, 
and  a  Itactlonal  Bbare  In  three  MTeral  schooDen  lo  hl» 
wlfB,  Held,  That  tbe  eonTeyaneea  ware  made  after  his 
Ituolvenor  became  known  to  him.  that  he  thereby  oom- 
mltted  a  Graad  nnder  the  act,  and  tbat  hit  dlseliarge  maat 
berefassd.  U.  8.  DU.  CL  Of  Kao.  Jnn^daDM.,  8  Bank- 
rupt BcK.  IS. 


The  rule  Id  bankniplcr,  tbat  a  creditor,  bavjogtecnrlly 
fbr  his  debt.  Is  to  be  admitted  aa  a  creditor  only  Ibr  the 
balance  of  bis  debt,  after  dedncUng  tha  Taloe  of  bla 
■eeaiity.  Is  not  foanded  In  the  prlnolplea  of  eqnlty. 

The  obligation  of  tha  debtoi  being  the  principal,  and 
the  pledgB,  tbecoUataralortncldent.  the  creditor  has  tbe 
right  to  resort  to  tbe  debtor  In  thellrst  Instance,  retaining 
the  pledge  for  any  delielency  irhloh  ha  nu^  be  aoabla  to 
colleet  of  bli  dablor. 

Tbe  rale,  that  one  haying  a  Hen  npon  tiro  fkinda,  mast 
•0  act  aanoC  lo  dloappolnt  the  Just  ezpeetallons  of 
•Dotber  baying  a  Hen  on  one  of  them  only,  U  (Onnded  In 
social  duty,  and  Is  nerer  enforoed  to  the  ptefndloe  of  tbe 
donble  ftind  creditor. 

Equity  does  not,  upon  tbe  maxim  tbat  "eqaallty  la 
eqnUy,"  deprive  orcd  I  tori  of  the  ffnltsof  dlllgenoe.  buMt 
Avors  and  rewords  diligence,  and  gives  to  creditors  their 
fnll  Ic«b1  rights.  And  It  does  not  treat  thooe  rights  aa 
varied  by  the  accidents  of  insolvency  or  of  death. 

Tberefore,  In  the  settlement  of  Insolvent  estates,  eqnlty 
allows  tbe  creditor  to  prove  and  take  a  dividend  on  bis 
,  whole  debt,  wltbont  regard  ta  any  collateral  seenrj^  he 
may  btdd. 

R.,  being  Insolvent,  oailgned  all  of  bis  property  to  the 
4efuidanla"ln  trastto  convert  tbe  same  Into  mooey.and 
divide  tha  some  egoally  among  all  of  bis  oredllors.  In 
proportion  to  tbe  omonnts  owing  by  blni  to  them  respee- 
tlvaly."  Tbe  property  waa  only  snOdeut  to  pay  abont 
tblrly-flve  oenta  on  tbe  dollar.  The  plalntllDi  were  cred- 
itors of  B.,  and  held  stocks  wblob  he  had  pledged  to  them, 
amoDutlng  In  value  to  abont  twenty  per  cent  of  A.'s 
Indebtedness  to  tbem.  Hold,  That  the  plalntltlh  were  en- 
titled to  a  dividend  npon  tbe  whole  amount  of  tbelr 
debt,  wltbont  regard  to  tbe  stacks  pledged.  BnflUo  Super. 
Ct.,  JtrvU  T.  «Mi\  t  Bankrapt  Beg.  ISO. 

IDklBDIITnOIT. 

Indlvldaaloredltorsormemberaofoant)  duly  adjudged 
bankrapta,  on  petition  of  ODe  oT  the  Arm,  applied  to  tbe 
ooart  lo  set  aside  the  odjadlcatlon,  because  of  absenoe  of 
oartaln  Jnrlsdletlonat  avermenU  In  the  petition. 

Beta,  tbe  questions  Involved  In  sach  application  oan 
properly  be  raised  only  by  the  creditors  opposing  the 
bankrnpt*'  appllcallon  for  discharge,  at  tbe  proper  time. 

Want  of  Jurisdiction  Is  good  ground  to  refuse  a  dla- 
obarge.  A  discbarge  granted  without  Jurisdiction  Is  no 
dUoba^e.  U.  a  Dis.  CL.  a  D.  of  N.  T.,  In  re  Jikn  S. 
Ann.,  3  Bankrupt  Beg.  US. 

noTiHa  (II.AIN. 

A  creditor  may  prove  a  claim  baaed  on  a  debt  ezlating 
at  the  time  of  prooeedlng*  oommencad  In  bankruptcy, 
notwithstanding  be  may.  In  a  salt  lo  recover  the  same, 
have  obtained  Judgment  tbareafler. 

Tbedebt  la  not  w  merged  In  the  Judgment  as  to  deprive 
tbe  creditor  of  the  right  to  prove  It.  U.  8.  Dls.  Ct.,  B.  D. 
of  K.  Y.,  In  rs  Bupltan  Broum,  SBankmpt  Beg.  UG. 


Debton,  merchants,  knew  themselves  to  be  Insolvent, 
but  represented  to  creditors  on  debla  past  dne  that  tbey 
weresolveot  Tbecredltors.  however,  exacted  as  security 
a  Obatlel  mortgage,  dated  May  9, 1S9B,  on  a  large  portion 
of  debtora'  goods,  and,  ona  JUlure  to  receive  payment  ot 


an  Installment  tbereunder,  took  possession  on  tbe  lUb  of 
July,  1818,  under  the  mortgage,  sold  the  goods,  and  ap- 
plied tbe  prooeeds.  Thereafter,  on  August  s,  1MB,  debtors 
Ilied  petlUon  In  bankruptsy,  and  were  dnly  adjudged 
bankrapta.  Assignee  In  bankruptcy  bronght  aetlon 
against  oredltora  to  recover  tbe  valne  of  tbe  goods  so  sold. 

Bald,  sold  mortgage  was,  within  the  meanlngof  section 
85  of  the  statute,  made  by  the  bankrupts  with  a  view  to 
give  a  preference. 

Tbe  creditors  had  reasonable  cause  to  believe  tbat  tbelr 
debtors  ware  Insolvent  when  the  mortgage  was  mad^ 
and  It  oonstltnted  a  fraadnlant  preference.  U.  8.  dr.  Ct., 
E.  D.  of  Mich.,  In  re  Frtdaticic  S.  Drlggt,  Atlo»tt,  el«.,  v. 
JVoDre,  Aoto  4  Oo.,  8  Bankrapt  Beg.  ID. 


PEOPLE  V.  FEHO. 

Hie  story  of  the  defendant  aa  to  the  manner  In  wbtoh 
bla  wUk  came  to  ber  death.  In  November,  1888,  at  Daven- 
port, In  this  Btate,  waa  pQbllHbad  In  almost  every  paper  In 
the  country.  His  claim  that  he  was  awakened  about  two 
o'clock  In  the  morning  by  some  one  feeling  nnder  bla 
pillow  for  his  money,  and  tliat  reaching  up  with  one  of 
his  hands  he  grasped  a  pistol  which  waa  discharged  by 
tbe  robber  (the  ball  entering  his  wlfcs  bead  Just  above 
tbe  ear),  seemed  to  be  contradicted  by  tbe  claim,  on  tbe 
part  of  the  proeecntlon,  that  extensive  brutsee  were 
found,  OD  p(Mt  mortem,  on  bollr  sides  of  the  bead,  aooom* 
panled  by  extensive  Itacturaa  of  the  nkldl  upon  botli 
sldsa.  Tbe  defense,  upon  tbe  trial,  claimed  that  there 
were.  In  feet,  no  bruises,  and  tbat  the  fiacturea  were 
caused  by  tbe  piatol  ball  (that  oppoalte  Its  entry  by  eontrt 
eoap)  or  by  the  manner  In  which  tbe  sknll  cap  was 
removed  at  the  po<(  mortsM.  Thedeftindant  wosaoqaltled. 

The  April  number  of  tbe  Ptj/Otoltitrleal  Journal  oontoJns 
an  elaborate  article  by  Dr.  C.  H.  Porter,  of  this  city,  npon 
the  metKcii-legal  questions  In  tbe  case,  wherein  be  shows 
the  difference  between  bruises,  sagglllatlons,  tnflltrationa 
of  tlssnes  with  blood,  tbe  danger  of  the  two  latter  being 
mistaken  fOr  brnlsca,  and  tbe  methods  by  which  tbe  dif- 
ference can  be  determined.  He  also  discusses  at  length 
ftooturea  by  oantrfl  coup  at  points  distant  from  Injurlea, 
tbe  danger  of  Injnrlea  to  tbe  sknll  during  i^movol,  and 
the  Importance  of  certainty  that  alleged  Injorlee  to  It 
were  not  so  produced.  The  article  la  Ulostrated  bycnta 
of  tbe  skull  of  the  deceased,  and  of  deceased  subjects 
experimented  npon  with  pistol  balls  by  Di.  Porter  and 

The  author  la  ooncededlyone  of  the  ablest,  mostoarefnl, 
and  oonsclentlons  professors  of  medical  Jurisprudence  In 
the  Union,  and  bis  akin  as  a  pbysldan  and  a  chemist  Is  not 
surpassed  by  any  gentleman  of  his  age  In  the  slate.  HIa 
candor  and  Integrity  of  cbaroeter  entitle  bis  statements 
and  bis  eiperlmeols  to  great  consideration  and  reepecl. 
Tbe  article  la  written  with  au  ability  and  a  research 
which  must  render  It  of  grent  vatue  to  tbe  legal  and  the 
medical  professions  on  account  of  the  nnmerous  authori- 
ties cited  and  the  ezperlmenta  by  Drs.  Porlor  and  Boul- 
ware,  given  In  detail  to  determine  whether  there  were  in 
fact  bmtses  and  whether  such  extensive  fraatarea  might 
have  been  caused  by  the  pistol  bell  or  In  the  removal  of 
the  skull  cap.  Jt  will  undonbtedly  be  considered  a  stand- 
ard anthorlly  opon  the  subjects  treated  oC  It  Illustrates 
tbe  dimrence  between  a  trial  where  the  conrt  and  the 
Jury  have  the  benefit  of  tbe  experiments  and  tbe  lestl> 
mony  ofsncb  in  Industrlons  and  able  expert  oa  tbe  doctor 
shows  himself,  by  the  article  In  question,  lo  be,  and  on* 
where  they  have  not.  The  Pij/eluletfleal  Jiximai  oontatiu 
many  articles  of  Interest  to  gentlemen  of  the  bar  engaged 
In  the  trial  of  criminal  cansee. 


of  •  member  who  oommltted  aoidde. 
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MB,  O'OONOB  AlTD  THE  NBW  TOBK  CODE. 

The  Oolmnblft  (8.  C.)  Ouardlan  pnbllBhei  tkn  Interesting 
letter  front  Ch&rlei  -O'Oonor.  one  ol  tbe  leadlim  memben 
oCineKew  York  Inr.ontbecoda,  Meaan. Pope  A Haakell, 
or  Colombia,  to  whom  the  latter  ma  addretsed.  In  •>  note 
to  the  Ouardtan,  uf : 

Id  onr  trouble  about "  the  newoode"  of  praMloe  which 
"- — HJ  completely  uptnmcd  all  of  onrprevlooe '■"'■"- -' 


thoUKht,  and  with  It  the  wisdom  aod  lear::liie  of  heps,  we 
took  the  liberty  of  writing  a  ihort  Jetler  to  Hr.  O'Conor. 
of  New  York,  aaklng  the  advice  of  btm,  as  a  aeDUeTnan 
of  vreat  learning  and  ability,  what  books  oi  practice, 
Dnder  the  New  York  code  (of  which  oore  Is  a  mere  copy), 
he  would  recommend  to  as  for  oae.  We  coold  not  rely 
npoD  the  recommendalloni  of  pobllshers  and  we  were 
profoundly  Ignorant  of  the  drst  step  and  tbe  first  reqnl- 
Blto  to  the  commencement  of  a  anlt  —  we  be«  patdon.  "  an 
action."  Mr.  O'Conor  has  kindly  sent  us  a  letter,  which 
'  Is  so  snggeatlve  to  tbe  nrofession  tbrooghoat  the  state, 
thai  we  enbmlt  It  to  yon  for  pnbllcatloa. 
Hr.  CConor'i  letter  Is  as  follows : 


Skw  Toek,  March  11, 187a 
ler  of  tlieDtb  Instant  reached  me 
STerlng  from  a  spell  of  lllDSss. 
t  nru  uuiiKuu  lAi  Hiiawvj'  throogh  an  amanaensls,  and 
wltbont  recourse  to  any  books.  It  Is  probable,  however, 
that  memory  will  salBce  as  well  aa  if  I  conid  have 


added  b 


s  was  adopied  In  the  year  1848.  It  has  been 
lud  amended  or  varied  at  nearly  every  scsbIuq 
„  „_.  ._„lslature  since  that  time.  One  natural  ooqrb- 
qnence  of  this  cootlnaal  flnctnation  is,  that,  In  looking 
at  [leclslons  of  out  courts,  j(lvlng  aeonstmaUoD  to  any 

Srt  ofit,  dose  attenlloaraualbe  paid  to  chronology,  and 
a  slate  of  the  code  at  the  time  the  decision  was  made, 
or  that  tbe  question  arose,  must  be  closely  attended  to, 
else  the  comment  may  be  a  source  of  error  Instead  of  a 
usefal  gnlde.  1  say  this,  becaose  I  presume  yonr  copyist 
copied  the  laat  edition  of  onr  code,  though.  Indeed,  this 
may  be  an  unwarrantable  presumpUon.  and  your  first 
stop  In  the  pnrsult  of  eiact  knowledge  on  the  compli- 
cated subject  referred  to  should  be  to  ascertain  precisely 


We  have  thirty-three  Judges,  each  anthoiiied  to  hold  a 
snpreme  court  Of  original  jurisdiction.  We  have  eight 
district  supreme  courts,  called  geuersl  terms,  sitting  tor 
larger  sections  of  territory,  having  appellato  Jurisdiction 
Iroai  the  single  Judge  oouria  sitting  In  their  respective 
districts ;  benoe,  of  oourse,  a  mnltltude  of  Jarring  decisions 
on  points  of  praotlDS.  No  Inlerloontory  appeals  are  al- 
lowed to  tbe  court  of  last  resort,  aud  consequently  mere 
questions  of  pleading  and  practice  rarely  come  In  review 


called  "  Practice  Kepoi  . 
selves  to  reporting  decisions  on  practice  only.  The  third 
Is  reaardBdaa  oofOeneral  Slate  Reports,"  and  aa  giving 
all  decisions  of  the  supreme  court  deemed  proper  to  be 
reported.  I  think  this  only  means  all  the  doclslona  of 
the  supreme  court  that  this  particular  reporter  happens 
to  have  got  hold  of.  These  three  series  are:  Barbour's 
Supreme  Court  Reports,  54  volumes:  Abbott's  Practice 
Reports,  IB  volumes,  N.  S.  S;  Howard's  Practloe  Reports, 

Besides  these  eonna  and  reportora,  we  have  had  In  New 
York  a  City  conrt.  of  much  respeelablllty,  consisting  of 
three  Juilnw,  called   the  court  of  common   pleas,  and 

lier,  of  equal  reapeotablllty,  coosiiitlng  of  six  Judges, 

]  the  superior  court.  Strictly  speaking,  there  Is  nu 
'  from  either  of  these  two  conrts  on  points  of  prac- 
loh  has  Its  own  reporter,  and  I  do  not  know  that 
Lue  udcIsIoos  of  either  are  less  respected  or  respectable 
than  those  of  the  supreme  court.  Should  you  desire  the 
volumes  containing  their  decisions,  It  would  extend  your 
purchase  alone  twenty-live  volumes. 

Tbe  books  that  may  be  called  hooks  of  practice  under 
tbe  code,  or  rather  the  only  ones  I  ever  have  used,  are 
Abbott's  Annotated  edition  of  the  Code,  and  Howard's 
Annotated  edition  ol  the  Code, 

In  orderingthem,orBlthBr  of  them,  yon  should  he  care- 
ful to  call  tor  tbe  latest  edition.  If  you  order  only  one  of 
them,  yon  should  probably  prefer  Abbott's.  This  gentle- 
man Is  In  active  practice;  thereln.I  think,  dlfferlug  from 
Mr,  Howard.  And  he  has  published  other  law  works, 
Indicating  especial  attention  to  legal  subjects  on  his  part, 
say  "A  Digest  of  New  York  Beports,"  in  six  or  seven 
volumes,  and  what  he  calls  "A  National  Digest,"  not  yet 
completed,  bnt  which  has  reached  its  fburlh  volume, 
"  Abbott's  Forms  or  Precedents  "  would  be  found  useful. 

There  are  some  two  or  three  publico  lions  called  "Books 
of  Practice  under  the  Code,'  framed  fmni  the  hook- 
making  ideas,  wblch  dictated  snch  books  of  practice  as 
*^Sellon,  lmpey,Tldd."eLn.  It  has  aivjivs  sepjimi  m  m^k 
lliat  a  book  of  this  _ 
the  details  of  praeti< 


appeal 


rt  could  scarcely  be  useful  where 

, rdown  to  the  length  "'  •  niiii..o 

trial  were  expressly  regulated  by  posluvs 


'•  statute,    I  do 


It  may  be  that  a  copy  of  our 
to  this  time,  would  couduoo  to  making  yoi 
feet;  K  would  facilitate  Investigations  In  i 
chronology,  before  sugi;ested.  Whether  yon 
them  or  not,  I  would  advise  you  to  order  a  cor 
small  pocket  edition  of  the  code  without  notee. 
law  hook  sell  era  here  have  It.  It  Is  useful  In  pre 
the  code  alone,  without  tbe   enormous    mass   i 

hlch  encumber  the  annotated  edlUotis;  and  Hi 

which  has  been  at  any  time  altered,  it  si 


this 


The   code  purports  to   be  framed   by  three  oommls- 

fllonera  eppolnted  for  the  purpose.  Common  Ihme  as- 
serts, and  without  contradiction,  that  I  nm  aware  of, 
from  any  quarter,  that  Mr.  David  Dudley  Field,  wlio  was 
one  of  tbem.  drew  tbe  whole  Inslrumcut.  and  may  prop- 
erly be  regarded  as  Its  sole  author,  I  hitve  reason  to 
believe  tbet  a  very  large  proportion  of  the  subsequent 

after  consultation  with  him  by  the  respective  com- 
mltteca,  who  from  time  to  time  reported  those  amend- 
ments to  tbe  legislature.  Mr.  Field  was,  when  the  code 
was  adopted,  ever  sluce  has  been,  and  now  Is,  a  coun- 
sellor at  law  in  full  and  active  prao lice  In  this  city.  It 
"    ■-■-'ily   probable   that    to    him   numerous 

Ine  from  you,  to  which  I  am    now  responding.    I 
unlike^  that  ho  has  long  since  prepared  a 

and  fbr  this  mason,  and  because  be  must  neceasanly  un- 
derstand the  h:ibject  much  better  than  t  do,  it  might  be 
well  that  you  should  addrewhlm  on  tbesubjfct.  No  barra 
or  Inconvenience  can  result,  fbr  you  will  at  least  receive 
a  courteous  reply. 
~.         ■    1 —  -ii.ii.j  .-J  I. .t.  — ... — .  -f^  much 


would 

■■1 

think  1l 


all  tl     ' 


I  code  has  elicited,  and  Is  n 
ijudges  who  have  thought  at  to 


jtion,aud 

operate  of  them 

lie  code  was  framed  tor  the  mere 
les  and  of  gratify  log  Its  autlior'i 

changed  by  making  a  cliange  In  tl 


theefl^t.  One  of  t 
has  slated  that  mue 
purpose  of  change  ii 

0  careful  andwefl-ii 


When  tbe  code  was  adopted,  our  constitution  regnlred 

lat  the  trial  by  Jitry  in  all  cases  in  which  it  had  been 

lerotofore  used,  should    remain    Inviolato,    When  tlii; 

■   "  "       ■  I  Joined  In  one  pleading. 

it  law  only  wItS,  chiinui 

because  the  constitution 


thL 

code  mingled. 

claims  theretofore  cognl. 
cognisable  in  equity,  It 
tried  byjury:  the  first  1: 
required  it,  and  the  secoi 
tlonal  impediment:  and 
-■• itlcablllty  in  sul 


u  will  H 


ibylo 


terms  provide  for  this  express  case  of  mlxl 


:y» 


fbrmlty  with  my  8..„       , 

-  tbe  en^tof  the  decisions  Is  that  where,  at  Ih 

e  tostimony.  In  a  case  brought  tiefore  a  Jury,  tlien 
immon  law  case,  thejudgemaydiamiaa  the  Jury,  a 
nlng  theoOloe  and  duties  of  a  chancellor,  may  decl 
jqufty  caae  that  la  presented  by  the  evidence. 


^  equity  caae  tt 


coarse,  are  not  experts  in  the  old  oommon-Iaw  pracllco 
and  pleading.  Host  of  them  are  entirely  Ignorant  of  It, 
and  yon  may  well  Imagine  that  the  code  could  not  easily 
be  displaced  by  any  attempt  at  reaction,  Tbe  courts  of 
tbe  United  States  do  not  recognize  the  code,  but  adhere 
to  the  old  practice,  with  Its  settled  distinction  between 
law  and  equity.  This  circumstance  often  leads  to  much 
confusion,  OS  you  may  see  llluslrati^l  In  some  reported 
deolsiODS  of  tbe  Dntted  States  supreme  court.  It  Is  truly 
laughable  to  one  conversant  with  both  systems  to  see  the 
blunders  Into  which  lawyers  of  grest  ability,  who  havo 
come  to  the  bar  within  tbe  last  ten  orflfleen  years,  Honie- 
times  tun  Into  framing  a  deulBration.  plen,  or  subsequent 
pleading   at  common  law,  in  the  circuit  conrt  of  the 

There  is  very  Utile  in  the  code  which  Is  new  In  princi- 
ple, or  in  respect  to  which,  as  a  substantial  novelty,  the 
authors  could  claim  the  doubtful  merit  uf  Inveiitlou, 
The  notion  of  mingling  legal  and  equitable  claims  or 

cmple  of  Justice  merely  becausK 
lUE  door,  had  shortly  before  bei'U 
ctly  developed  In  a  high  place, 
'rom  wlilcli  sprang  the  code — the 
:ecuteil  it,    I  tlilnk  the  code  con. 

, _t  this  moment,  only  one  thing 

which  can  be  called  new  In  principle,  and  tUis  la  an  at- 


be  had  entered  at  the 

and  was  in  fact  Ihesi 
commissioners  men-. 
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sxss 


praserlblns  the  rule 
lions  In 
ovldenca 


e  requlivd  tc 


ahsolulelmpoMlbiUty— , 

IDE.    II  declares  In  aulwtance  and  eO^t 

t  plead,  as  In  the  old  ayalem,  the 
laworlnreawiu  from  IhefiicWof  thepasB-i 
llmeHprolilblUyou  frotuBiatlngi 
merely  on  wbtoh  you  rely.  Youa__. 
"facto"  which  thai  evidence  conduc 
nndst  Uio  name  of  "  Gvcia,"  we  And  some  thlngB  reoulre 
U,  he  slated  whiuh  are  neltlier  In  the  vulgar  sense  ol  the 
word  Hie  mere  fact,  or  Iransactlon,  or  event,  which  did 

the  Keneral,  raUooal  or  legal  oonctuslona  from  sucb  fitot. 

Novp,  according  to  my  ooacepUon.  it  reqolres  somebody 
macl)  more  wise  or  more  aoblie  than  myselt  or  any  jpadal 

Sleuler  I  have  ever  b«eD  acqiiHinl«d  wUli,  to  defloe  or 
nd  out  what  It  Is  that  Bhonld  bo  stated  In  a  re«alar 
pleading  dmwQ  in  compliance  with  this  requisite  of  the 
oude.  lam  not  aware  that  any  one  haserer  attempted  to 
doit.  The  cmnmoD  pracllce  In  this  aUVe  la  to  tellyoar 
■tory  precisely  as  your  client  tolls  it  to  you,  Jnat  a«  any 
old  woman  In  trouble  for  tlie  flrat  time  would  narrate  her 
grievances,  anil  to  annex  byway  ofscbeilalea,  reapeotlvely 
marked  A.  B.  C,  Ac.,  copitu  of  any  papers  or  documents 
ttiat  yon  may  Imagine  would  help  your  case.  Thla  is 
inoflt  emphatically  a  toir  dascrlption  of  all  the  pleadings 
_...., ...  — -....  .^._.  _.j.—  •■—seU 


b  eome  from  the  office  of  the  chief  codlfler  hlmBeri 


Inve^tl^lor  to  determine  IQ  rai 
reader  than  himself  will  undera 
tbe  pleadings  If  It  be  demurred 


s  what 


^  well  imagine  under  these  circnmatancea  that, 

except  In  the  very  commonest  and  very  slmplOHtof  oases, 
there  are  no  precedents  which  would  he  of  use  to  one  be- 
ginning lo  draw  pleadings  under  the  code,  lt«  Idea  seems 
{»  be  that  every  vulgar  Tgnoramua,  upon  reading  them, 
will,  from  their  conformity  to  his  o  wo  nelter-skelUir  man- 
ner of  thinking  and  writing,  think  them  guile  eeuslhte 
and  Intelligible,  and  tnata  person  of  opposite  character 
and  hahlto  shall  always  be  unable  to  comprehend  what 
they  mean,  and  consequently  be  forced  to  conclude  that 
be  must  suspend  judgment  on  their  merlto  until  the  trhil, 
and  that  If  the  parllei  then  make  out  a  cose  or  a  defenie, 
the  pleadings  may  then  and  there,  or  afterward!,  be 
amended,  as  occaaioa  may  reoulre. 

.  I .ij .^1  soggefltlons, 

"bHARLES  0'CX)NOR. 
To  Pope  A  Haskell,  Bsqs.,  Atlomeys  at  Law,  Columbia, 


REPORTS  OF  THE  COURT  OP  APPEAia. 
In  MeNiel  v.  Tentk  National  Bank  (65  Barb.  66) 
Mr.  Juatlca  Pottsr,  delivering  the  opinion  of  the 
general  t«nn  in  the  fourth  district,  sajs  of  Oroeker  t. 
Crocker  (SI  N.  Y.  607),  that  it  is  nnsktUfully  reported, 
M)d  calculated  to  miBlead  the  pTOfessIoii ;  that  the 
■tateraent  of  the  cue  and  the  leading  opinion,  which 
was  adopted  by  the  whole  court,  la  omitted  ia  the 
report,  and  Mt  opIoloD,  arriving  at  the  same  condn- 
■lon,  bat  not  read  on  the  oonsaltation,  la  reported; 
that,  though  there  is  nothing  In  tbe  reported  opinion 
In  eonfliet  with  what  wag  decided,  the  report  entirely/ 
faila  to  preaent  the  tiiliole  viea  and  tKe  real  point  of 
any  value  in  the  txue.  "  The  point  decided  was,  that 
S.  Crocker  was  made  to  account  for  this  secret  tmst 
to  the  plaintiff,  and  aU  the  pledgees  and  mortgageee 
who  toofc  Buch  stock  hb  seciiritj,  with  knowledge  of 
the  secret  trust,  were  held  not  to  be  bona  fide  holders 
thereof,  and  were  also  held  to  account  to  the  plaintiff; 
but  all  such  ple^^ees  and  mortgageBa  as  held  with- 
out notice  of  the  secret  trust  were  protected,  for  the 
reason  that  the  plaintiff,  by  implication  of  law,  having 
anthorieed  the  transfer,  repeated  use  and  pledging  of 
the  stock  to  raise  money  bj  S.  Ci^oker,  with  apparent 
ownership  upon  the  books  in  his  name,  oould  not,  as 
against  such  bona  fide  holders,  bold  ttiem  liabl 
account." 


Judge  Emerson,  a  prominent  western  Jurist,  died 
at  his  residence  in  Johnson  cotmty,  lUinou,  of  pneu- 
monia, a  tew  days  ago. 


LEGAL  NEWS. 

A  thief  stole  the  Judge's  overcoat  at  Norfolk,  Vs., 
while  a  murder  case  attracted  the  attention  ot  tbe 
audience. 

A  Nevada  Judge  the  other  day  fined  himself  five 
dollars  for  being  late — probably  for  tbe  benefit  of 
the  court. 


The  bill  to  authorize  county  Judges  to  enter  nun- 
neries, and  oBcertaln  whether  women  are  oonflued 
therein  against  their  will,  bas  been  defeated  la  the 
Pennsylvania  legislature. 

A  San  Francisco  Judge  s^d  recently,  in  admitting 
the  testimony  of  a  Chinaman,  that  he  would  admit  the 
testimony  ofa  dog  if  he  hod  apparently  been  wronged 
and  were  capable  of  telling  his  story  about  It, 

In  the  house  of  representatives,  at  Washington, 
last  week,  Judge  Scofleld,  of  Pennsylvania,  Introouoed 
a  bill  to  equalize  the  salaries  of  the  districtjudges  of  the 
district  courts  of  the  United  States  for  the  Eastern  and 
Western  districts  of  Pennsylvania. 

Harvard  College  hos  three  law  professors;  Unt- 
veralty  of  Virginia,  two;  University  of  Michigan, 
four;  University  of  New  Tork.  two;  University  of 
Chicago,  two;  Univerato  of  Pennsylvania,  three; 
and  University  of  Iowa,  four. 

on  the  c 

(tarnished  money  to  General  Santa  Anna  in  1866, 
while  he  was  In  New  York,  and  received  as  security 
all  the  property  of  Santa  Anna  in  Mexico. 

A  wife  in  Michigan  has  recovered,  tinder  the  pro- 
visions of  the  prohibitory  liquor  law  of  that  slate, 
money  paid  by  her  husband  during  the  pastsi^  years 
to  a  saloon  keeper  for  liquore,  on  the  ground  that  the 
money  vraa  piud  without  conalderauon,  liquor  not 
being  proper^. 

John  Powers,  who  murdered  a  Catholic  prleat  In 
Bellefbntaine,  Ohio,  last  November,  has  been  acquitted 
on  tbe  chaive  of  insanity.  It  was  testified  on  the  trial 
that  he  was  known  in  Bufialo  as  "  Crazy  Jack ; "  that 
he  once  thought  he  had  been  changed  intoastatue; 
tjiot  he  Imagined  he  hod  a  big  fly  in  uia  stomach,  etc 

The  superior  oourt  of  Chicago  has  decided  Uiat  a 
promissory  note  given  by  a  candidate  for  public  ofBca 
to  a  rival  candidate,  the  oonaideration  being  that  tbe 
receiver  of  the  note  shall  withdraw  fVom  the  candidacy. 
Is  void,  for  the  reason  that  such  a  contract  Is  contrary 
to  public  policy,  and  of  a  character  tending  to  debauch 
public  morals. 

A  retired  French  lawyer,  living  in  the  country, 
about  a  year  ago  sent  Ills  son  to  Paris  to  study  law, 
Recently  he  t^d  a  visit  to  his  hopeful  sdon  at  the 
capital.  After  dinner,  father  and  son  took  a  stroll 
through  the  streets,  loosing  at  the  varlotiH  fine  build- 
ings. Finally,  they  stood  in  front  of  a  very  remarka- 
ble and  characteristic  building.  "What  bnlldlogls  this, 
mysouT"  inquired  the  father.  "Idon't  know.papa, 
replied  the  son,  "  but  I  will  ask  the  sergeant  de  ville, 
who  ia  standing  behind  us."  Tbe  sergeant  Informed 
them  thatitwas  the  Law  school,  where  the  young  man 
was  believed  to  have  attended  lectures  for  a  year  past 

An  important  question  is  now  pending  in  the  oourt 
of  claims,  namely  ;  At  what  time  did  the  president's 

Sroclamalion  of  June  24,  lK6o,  in  regard  to  commercial 
itercouse  (removing  restrictions  in  certain  portions  of 
the  South)  take  effect  T  The  £4th  of  June  o7  that  year 
was  Saturday,  and  although  the  proclamation  bore 
that  date,  It  was  not  published  until  the  Tuesday  morn- 
ing following.  The  material  interest  involved  In  the 
question  Is  with  regard  to  ootton,  the  treasury  agents 
having,  a/t«r  date  of  the  proclamation,  made  numer- 
ous seizures,  being  ignorant  of  or  not  having  been 
officially  advised  of  its  Issuance  throuffh  the  proper 
department.  The  intention  is  to  appeal  the  questmu 
to  the  supreme  oourt  of  the  United  Stotea,  and  In  order 
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deflnitolT  to  determlD«  vhen  the  proclanution  took 
effect,  wbetber  on  the  24th  of  Jane,  ]8S5,  or  on  the  !7th 
of  that  month.  If  this  tribunal  should  decide  that 
the  proclamation  took  effect  on  the  24th  of  Jane,  then 
the  aelEure  of  cotton  after  that  date  was  Illegal,  and, 
therefore,  resMtution  to  the  owners  would  be  made. 
Anruments  will  take  place  on  the  queetiou  and  wit- 
Dea«ea  be  ezsjnlned  during  this  or  the  fnllowing 
month. 

Some  yean  ago  Mr.  CbUda,  late  depniy  of  Ur. 
BiJley  (at  that  Ume  reeldinarln  Concord,  N.  H.),  had 
made  a  contract  with  the  Penobscot  and  KennebM 


had  made  large  expenditures  and  engagemeDte,  and 
had  sereral  bridges  tn  process  of  oonstructlon,  when 
the  ndlrosd  corporation  fonnd  it  necessary  to  suspend 
work,  and,  unlbrtUDat«ly  for  Mr.  Childa,  also  found 
itself  unable  to  pay,  and  the  directors  oould  not  agree 
with  him  apon  the  value  of  bis  servioes.  Mr.  Ciillds 
found  himself  exceedingly  embarrassed,  and  had 
finally  to  resort  to  a  suit  at  law,  which  was  brongbt 
in  Portland.  Mr.  C.  T.  Russell,  of  Boston,  and  Judge 
Hoar  (now  attomey-getieral )  were  the  leading  oonn- 
sel  for  Chllds;  and  Mr.  H.  W.  Paine,  of  Boston,  and 
h.  M.  Morrill  (now  U.  8.  senator)  were  in  defense. 
Judge  Curtis  was  on  the  bench.  As  the  case  was 
full  of  ooniplicatlons  and  computations,  several  days 
were  occupied,  and  many  experts  were  examined 
before  Uie  jury.  In  his  obarae,  Judge  Curtis  sought 
to  caution  the  Jury  against  giving  too  great  weight  to 
tlie  opinions  of  witnesses,  however  expert,  as  opposed 
to  the  actual  data  (Umlsbed  In  tbe  case.  In  hia 
charge  Uie  Judge  pronounced  the  first  vowel  )n  the 
data  more  broadly  than  Maine  backwoodsmen  were 
accustomed  to  beaiiUK  It.  The  Jury  retired,  and  the 
_.j  t —  -"inner.  On  reasaembling  some 
vere  still  out.  lawyers,  as  ia 
vere  gathered  In  knots  in  the 
ksimpatlent.  because  he  wanted 
vo  recuru  uj  iMwioii  on  the  evening  train,  and  Mr. 
Hoar  was  chagrined  at  thought  of  a  disagreement. 
Mr.  Paine  came  up  to  him  and  said:  "Judge,  what  is 
the  matter  with  your  Jury?"  Hoar  looked  over  his 
■pectacles  and  said.  In  a  very  benignant  way:  "Oh, 
the  Jury  is  all  right;  the  marsbal  says  they  have 
found  a  verdict  for  Cbllds,  but  they  are  now  hunting 
'arter  Curtis's  darter,'  to  bring  her  in."  Upon  this 
the  laugh  was  loud  enongh  to  reach  the  ears  of  court, 
judge  Curtis  took  tbe  Joke  and  really  laughed,  sent 
fbr  the  Jury,  gave  them  some  additional  Instructions, 
and  in  a  few  minutes  tbey  returned  with  a  verdict 
fbr  Cbllds  of  some  |3e,000,  as  I  now  remember  IL 
But  it  was  of  no  use.  Tbe  corporation  had  so 
plastered  Its  road-bed  and  running  material  with 
mortgagee  that  Mr.  Chllds  realised  nothing. 


NBW  YORE  STATUTES  AT  liAROK* 

Chap.  92. 

Am  Acrr  to  amend  an  act  entitled  "  An  act  to  secure 

to  creditors  a  Just  dlvlsioa  of  the  estates  of  debtors 

who  convey  to  assignees  for  the  benefit  of  creditors," 

passed  April  thirteenth,  eighteen  hundred  and  sixty. 

Fambd  Maroti  X.  ISIO. 
Tht  PeopU  <tf  a»  Blatt  </  JVcw  York,  npmsMsJ  tn  Anoto 


Section  1.  SeoUon  foor  of  the  act  entlUed  "An  act  (o 
■aoare  to  creditors  ajQitdlvl«lon  of  tbe  estates  of  debtors 
who  convsr  to  anlgnees  for  the  beueflt  ot  «i«dlton," 
passed  April  IStb,  IfiSD,  la  hereby  amended  so  as  to  read  as 
ftillows!  After  the  lapse  of  one  year  from  tbe  data  of  such 
asiLKimeDt,  tbe  county  Jadge  of  the  oonnty  where  anoh 
Inventory  Is  flled  (hall,  upon  the  petition  of  any  creditor 
or  creditors  ol  tuch  debtor,  or  upon  tbe  petlUon  of  any 
surety  or  loretlM,  or  any  other  person  Interested  In  said 
•■Uite.  have  power  to  lune  a  ottatlOD  or  sammona,  com- 
pelling sHch  assignee  or  Baslgneei  to  appear  bofcro  hliii 


n»red  wllh  Ifaa  orlgliiKla, 
id  IoUm  DupyftMDwU^ 


andahoweauae  why  an  aooouDtof  the  trust  fund  creaMd 
by  any  lacbsD  ssslEnment  shall  not  be  made,  and  to  decree 
payment  of  lach  crsdlton'  Just  proportional  part  of  socli 
fund;  and  moh  coanty  Jadge  sbsU  also  have  the  samv 
power  and  Jnrlidlotlon  to  compel  snch  acooantlngaa  ia 
now  poesaaaed  by  inrrosatea  in  relation  to  the  estate  of 
deceased  persons :  and  also  power  to  examine  tbe  parties 
to  SQCb  aaslgnmeat  and  other  penuni.  on  oath.  In  relation 
to  saeb  assignment  and  aoeonntlDK,  and  all  matters  oon- 
nectsd  therewith,  and  to  compel  tbelrattendanoe  Ibr  that 
pnrpoae;  and  the  partlea  Interested  in  each  acooiiDllnB 
shall  have  Uie  same  rights  to  appeal  from  any  order  or 
decree  of  moh  jQdge  In  the  premises  as  la  now  given  from 
tbe  decrees  of  sarrogatea  tn  relation  lo  the  aooonnia  of 
eseontoi*  and  adminlatratora. 

1 1.  This  act  shall  taks  sflbot  Immediately. 

CSAP.  124. 
An  AoT  to  amend  an  act  entitled  "  An  act  to  provlda 

fbr  the  fbrmaUon  of  Bodetiea  for  the  prevention  (^ 

hone  Htealing,"  passed  April  twenty-two,  eig^tean 

hundred  and  sixty-two. 

Fasbbd  March  80,  ISra. 

TV  Ftople  t>f  lite  StaU  if  Kete  Tark,  repPMCNtod  la  SoKd* 
and  Aauembt^,  do  tnad  atfoUovja: 

BKcmoH  1.  Section  two  of  an  act  entitled  "An  act  to 
provide  for  tbe  formation  of  aooletlea  Ibr  the  preven- 
tion at  horM  itesllog,"  posMid  April  S9d,  ISO,  Is  hereby 
amended  so  sa  to  read  as  foUowi: 

13.  Upon  flUngaceriiflcateBsafOresald.tbepersons  who 
shall  have  signed  and  acknowledged  SDeh  oertlfioale,  and 
their  associates  and  snoeeasora,  shall  thereupon,  by  viKne 
of  this  act,  be  a  body  pollUe  and  corporate,  by  the  name 
Btated  in  snob  oerttOcale.  and  by  that  name  they  and  tbeir 
■uceesaors  shall  and  may  have  snocesslon,  and  shall  t>a 
person*  In  law  capable  of  mlng  and  being  saed,  and  they 
and  tbetr  sncoesson  may  have  and  use  a  oommon  seal. 
And  they  and  their  aaoceasora  by  their  corporate  name 
shall  In  law  be  i»ipable  of  taking,  receiving,  porchaalng 
and  holding,  for  the  purpose  of  their  looorporaUoa,  and 
for  no  other  pnrpose,  personal  estate  to  the  amount  ot 
three  tbonsand  dollars;  to  make  by-laws  fbr  the  man- 
agement of  its  aflklrs  not  Inconsistent  with  the  oonstl- 
tntlon  and  laws  of  this  stale  or  of  the  Culled  Stales;  to 
elect  and  appcdnt  the  oflloers  and  agents  of  sneh  soelecy 
fbr  the  management  of  Ita  bnsinMs,  and  M  allow  tbsm  a 
snltabte  oompeusatlon. 

1 2.  This  act  shall  lake  efftot  immediately. 

Chaf.  I2B. 
An  A^t  to  amend  section  one  hundred  and  three  of 

arUole  five  of  title  one  of  chapter  sixteen  of  th« 

firat  part  of  the   BAvisod   Statutes  "RelatlTe  lo 

Highways  and  Bridges." 

PAaexD  Uarch  90,  ISTO;  three-fifths  being  preaent. 

Tlte  Ftople  itf  V<*  StaU  qf  Tfttc  York,  repntatttd  tuSmaU 
and  Auanbitf^  do  ena^  at/OUau^: 

HEcnoB  1.  Hectlon  one  hundred  and  three  of  article 
five  of  title  one  of  ahapter  sixteen  of  the  first  part  of  the 
Revised  Statutes  Is  hereby  amended  so  as  to  read  aa 
follows : 

I U0.  In  eTery  ease  where  a  highway  shall  have  been 
laid  oat  or  ascertained,  described  and  entered  ot  record 
In  tbe  town  clerk's  oflloe,  and  the  some  has  tisen  or  ahaJI 
t>e  encroached  upon  by  Ibnoea  erected  by  any  ooonpant 
of  the  land  through  or  by  which  socb  highway  rana,  the 
oommluioneis  of  highways  of  the  town  ahaJl,  If  in  tbetr 
opinion  It  be  deemed  necessary,  order  ancb  fences  to  be 
removed,  so  that  snob  highway  mo;  be  of  the  breadth 
originally  Intended.  The  commissioners  making  tbe 
order  sbatl  cause  tbe  same  to  be  reduoed  to  writing  and 
Blgned.  They  itiall  also  give  notice  In  writing  to  the 
occupant  of  the  land  to  remove  rsnoea  within  sixty  days. 
Every  snch  order  and  notice  shall  ipecE^  the  breadth  of 
the  road  originally  In  tended,  the  extent  of  th 
ment,  and  the  plaoa  or  places  In  which  the  sai 

I  %.  Thli  act  shall  take  eflbot  Immedlalsly. 
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Albany^  April  23,  1870. 


TRIAL  BY  OBDEAU 

The  mperatilJoiu  of  onr  Bncestora  appear  almost 
Incredible  to  the  enlightened  spirit  of  the  nineteenth 
oentary.  And  jet  many  of  them  were  solemnlj  en- 
tertained and  defended  by  the  wise  men  of  the  past, 
and  formed.  In  fiwst,  a  part  of  the  eoonomy  of  the  age. 
Among  theae  were  trlala  by  ordeal,  which.  In  one 
form  or  another,  were  recognized  by  every  nation. 
Fooliahly  abenrd  as  they  seem  to  ns,  they  were  g^ve 
and  aolemn  fads  bat  a  few  eenturlee  ago.  In  these, 
aa  In  many  other  tblnga,  the  tragedy  of  yesterday  ie 
the  comedy  of  to-day. 

Theae  triale  by  ordeal  were  fbnnded  on  the  belief, 
from  which  many  men  of  the  preaent  day  have  not 
advanced  very  flu:  —  that  Ood  would  Interfere,  by  a 
■peoial  providence,  to  conb>and  the  wicked  and  ana- 
tain  the  Innocent ;  that  all  the  laws  of  natore  would 
be  anapended  to  vindicate  the  trath  whenever  re- 
quired. These  trials  were  distlngnlehed  by  the  appel- 
lation of  judicium  Dei,  and  were  prindpaUy  by  boil- 
ing water,  by  cold  water,  by  Are,  by  lot,  by  the  orosa, 
by  the  oorpee  of  the  ninrdersd  person,  by  the  encha- 
-    rlst,  by  the  holy  bread,  or  by  battle. 

The  trial  by  boili'ng  uoter  was  most  in  nee  among 
the  Oennans,  and  was  preacribed  by  the  laws  of  the 
people  as  well  as  by  the  capltnlariea  of  their  kings. 
The  aoonsed  person,  auttJected  to  this  trial,  was  re- 
quired to  remain  with  a  priest  In  prayer  for  three  days 
and  three  nights ;  to  drink  nothing  bnt  water,  and  to 
eat  nothing  but  bread,  ealt,  and  herbs ;  all  Intercourse 
with  his  wife  waa  forbidden  during  the  period.  On 
the  day  appointed  Ibr  the  trial,  he  repaired,  dad  in 
monrnlng,  to  the  chnich  ^>polnl«d  for  Uie  ceremony. 
There  the  prlerts  administered  to  him  the  oommnuion, 
blessed  and  exorcised  the  water  which  was  required 
to  be  boiling,  and  this  was  to  be  attested  by  suitable 
persons  named  for  the  pnri>ose ;  after  which  the  ao- 
'  cused  plunged  his  naked  arm  Into  the  water  np  to  the 
elbow  to  bring  np  a  ring  or  stone  tmra  the  bottom  of 
the  caldron.  As  soon  as  his  hand  was  drawn  forth, 
the  Judge  wrapped  it  In  a  linen  cloth  and  sealed  it 
with  hia  seal,  which  no  one  oould  remove  nnUl  three 
days  after.  If  at  the  end  of  that  time  there  remained 
no  marka  of  bnmlng,  the  aocnsed  was  declared  Inno- 
cent; otherwise  howaaoonsidered  guilty,  and  soBbred 
punishment. 

This  form  of  trial  long  oontinaed  In  Ibroe ;  and, 
though  proscribed  by  PopM  Qregory  tlie  Great  and 
Stephen  V.,  was  again  eaUbliahed  In  1430  by  a  decree 
of  theoaunoilof  thecl^of  Hanover.  The  Salic  law, 
which  prescribed  the  trial  1^  boiling  water,  required 
the  aocoaer  to  maintain  the  fire  under  the  caldron 
tiam  the  day  of  accusation  to  that  of  the  trial— a 
period  of  fourteen  days. 

Tht  trial  by  eold  water  was  preceded  by  a  multi- 
tnde  of  ceremonies.  The  accuaed  was  condemned  to 
a  previous  tuat,  was  then  oondacted  to  the  church,  and 
there  oiled  upon  tor  tbe  last  time  to  speak  the  truth ; 
IB  then  administered,  together  with 


a  portion  of  the  water  destined  for  the  trial.  After 
these  preliminariea,  he  was  thrown  into  the  water,  and 
If  be  floated  therein  wiUiout  any  exertion  on  hia  part, 
he  was  deemed  golity,  bat  if  he  sunk  be  was  acquit- 
ted. This  form  of  trial  was  employed  ae  late  as  the 
last  century  to  discover  wltchee,  by  throwing  the 
aocosed  into  a  pool  of  water,  and  drowning  them  to 
establieb  their  innocence.  I^citus  tells  ns  that  the 
ScythluBB  and  Celts  adopted  thia  trial  to  determine 
the  legitimacy  of  tbeir  children.  The  newborn  tibil- 
dren  were  placed  npon  aableld  and  launched  upon  the 
river.  Ifthey  floated  their  legitimacy  waaestabllshed, 
but  if  they  sank  they  were  the  children  of  adultery. 

The  trial  bj/  ftr«  was  conducted  in  various  waya, 
among  whldi  that  by  burning  plough-shares  waa 
very  common.  By  this  mode  the  accuaed  was  con- 
demned to  walk  barefi[)Oted  and  blindfolded  over  nine, 
twelve  or  fifteen  red  hot  plon^-eharea  placed  length- 
wise, one  foot  ^lart^  II,  at  the  end  of  three  days,  his 
feet  displayed  any  marks  of  bnming  be  was  adjudged 
gailty.  Conviotiona  by  this  method  were  very  cejttdn 
as  may  well  be  euppceed,  neitherthe  godsnor  insantty 
coming  to  the  resoue.  However,  in  this  manner, 
Blacketone  informs  ua,  that  it  is  recorded  that  Queen 
Emma,  the  mother  of  Edward  the  Confessor,  cleared 
her  character  when  suspeoted  of  IkmlUarity  with 
Alwyn.  Bishop  of  Winchester. 

Another  mode  of  trial  by  fire  was  by  "  burning 
iron."  Theaocosedwas  required  to  take  In  hia  naked 
hand  a  red  hot  iron  of  one,  two  or  three  pounds 
we^ht,  and  was  adjudged  innocent  If  three  days  after 
he  retained  no  traces  of  burning.  In  the  eastern  em- 
pire the  emperor  Theodore  Lascarls  sought  to  dis- 
cover the  magidan  who  had  brought  on  his  aickneas 
bycsuslngallsuspecladperBonstobandlehotlron.  He 
must  have  found  a  large  number  in  oonsi^racy  ^^nst 
him.  Historians  mentton  many  other  modes  of  ordeal 
by  Are.  Sometimes  the  accused  was  compelled  to 
walk  upon  burning  eoals  or  to  carry  them  in  bis 
bosom;  sometimes  clad  In  a  shirt  spread  over  with 
wax  he  was  obliged  to  pass  over  blazing  piles  of  wood, 
and  at  other  Umee  hts  Innooencs  was  established  if 
he  came  out  nnscalhed  after  having  been  three  times 
thrown  Into  the  flre.  Books  were  also  frequently 
submitted  to  the  test  of  fire  to  determine  th^r  veradty 
or  inspiration. 

The  trial  by  lot  waa  sometlmea  resorted  to  in  cases 
of  murder  to  discover  the  guilty  peison.  The  nearest 
relation  to  him  that  had  been  murdered  might  desig- 
nate seven  persona  whom  he  suspeoted  of  the  crime. 
Theae  were  conducted  to  the  church,  where  two  rods 
wrapped  In  linen,  npon  one  of  which  was  marked 
a  ciees,  were  laid  upon  the  altar.  A  priest  or  a  child 
was  dedgnated  to  select,  and  If  the  rod  marked  with 
the  cross  was  chosen,  the  aeven  accused  persons  stood 
acquitted ;  but,  if  the  other  was  chosen,  each  of  the 
accused  marked  his  name  and  a  particular  sign  upon 
a  separate  rod  wrapped  in  linen,  which  was  then  laid 
upon  the  altar.  The  priest  or  child  then  took  theae 
rods  in  succession  from  the  altar,  and  he  whose  rod 
remained  last  was  presumed  to  be  guUty. 

The  trial  by  the  croM  was  oonducted  by  requiring 
the  Boonaed  and  accuser  to  hold  tbelr  arms  raised 
befbre  a  cross  white  the  prieat  said  mass,  and  he  who 
first  let  them  lUl  waa  eonsldeied  in  Uie  wroog. 
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The  trial  by  the  holy  brtad,  known  am'ng  the  I 
Anglo-Saxofu  »  eotmed,  or  "accureed  elice,"  ww  I 
performed  by  tbmstlng  a  piece  of  bread  or  cberee 
Into  the  throat  of  the  accused,  who  was  conEidered 
gailty  if  he  swallowed  it  with  difficulty  or  was 
obliged  to  reject  it, 

ThiB  coraned  ia  described  by  Blackatone  as  follows : 
"  A  piece  of  cheese  or  bresd  of  about  an  ounce  weight, 
which  waa  consecrated  with  a  form  of  exorcism,  de- 
siring the  Almighty  that  it  might  cause  oonvulHinna 
and  paleness  and  find  no  passage  If  the  man  was 
roully  guilty,  but  might  tnm  to  health  and  nourish- 
ment if  be  waa  innocent,  as  the  water  of  Jeaionay 
among  the  Jews  was  by  Ood's  special  appointment 
to  cause  the  belly  to  swell  and  the  thigh  to  rot  if  tbo 
woman  was  guilty  of  adultery.  This  eorgned  was 
then  given  to  the  anspected  person,  who  at  the  same 
time  also  received  the  holy  aacrament,  if  Indeed  the 
eortned  was  not,  as  some  have  sospected,  the  aacra- 
mental  bread  itself,  till  the  aabsequent  Invention  of 
transubstantiatlon  preserved  it  from  proline  uses 
with  a  more  profound  respect  than  formerly.  Histo- 
rians tell  us  that  Godwin,  Earl  of  Kent,  in  the  reign 
of  King  Edward,  the  confessor,  abjuring  the  death  of 
the  king's  brother,  at  last  appealed  to  his  eoraned 
per  btKcellam  degluHendamabjaravU,  which  stuck  In 
hlsthroatondkilledbim.  Thiscustombaslongaince 
beengraduallyabolisbed,  though  the  remembranceof 
It  still  subsists  in  certain  phrases  of  abjuration  re- 
tained among  the  onmmon  people." 

Blaokslone  cites  a  somewhat  similar  manner  of  de- 
ciding lawsuits  which  prevailed  in  the  kingdom  of 
Monomotapo.  The  witnsBS  for  the  plaintiff  chewed 
tlie  bark  of  a  tree  having  emetic  qualities,  which,  be- 
ing sufficiently  masticated,  waa  Infused  in  water  and 
given  to  the  defendant  to  drink.  If  it  liad  on  him  an 
effect  similar  to  that  supposed  to  have  t)een  produced 
by  Jonah  on  the  whale,  he  was  oondemned,  otherwise 
he  stood  acquitted.  This  form  of  trial  might  not  be 
Illy  adapted  to  some  classes  of  litigation  at  the  pres- 

The  trial  by  the  corpse  was  resorted  to  in  cases  of 
homicide  to  discover  the  guilty  party.  The  body  of 
the  murdered  man  was  placed  upon  a  bier,  and  all 
suspected  pereona  were  required  to  touch  It,  The  be- 
lief was  that  it  would  bleedor  exhibit  some  change  or 
movement  the  moment  the  guilty  person  laid  hand 
upon  it.  This  form  of  trial  remained  in  use  in  some 
parts  of  Qermany  almost  to  our  own  time,  and  it  is 
no  extraordinary  thing,  even  at  this  day,  to  hear, 
among  the  ignorant,  ezpreeaions  of  faith  in  this  method 
of  testing  guilt. 

The  trial  by  duel  or  battle  is  described  at  length  by 
Blackatone,  book  IV,  page  34S. 

BAR  STORIES,  OLD  AND  NEW. 
II. 
In  a  former  paper  on  this  anliject  mention  was  made 
of  interruptions  of  counsel  by  the  presiding  Judge. 
In  Tjord  Klngsdown's  necollectiona  of  the  Bar  the 
practice  is  referred  to,  both  for  the  sake  of  showing 
bow  exoaaable  it  is  in  a  Judge,  pestered  Vo  death  by 
aqcameots,  to  put  in  a  word  which  be  thinks  will 
tend  to  abortaD,  If  not  elnddate,  the  c^ae;  and  how 


Irritating  ii  is  to  counsel  to  be  obliged  to  suBTec  these 
interruptions.  "  I  never  felt,"  says  Lord  Kingsdown, 
"  the  full  force  till  I  sat  myself  at  the  Judicial  com- 
mittee {of  the  privy  council),  on  an  observation 
made  many  yeara  ago  by  my  old  friend.  Sir  William 
Alexander:  'Nobody  knows  how  much  energy  it 
requires  inajndge  tohold  his  toi^:ue.'  It  was  a  say- 
ing of  Lord  Lyndhurst's,  that  it  was  one  of  the  func- 
tions of  ajudge  to  make  it  disagreeable  to  counsel  to 
talk  nonsenae."  On  the  other  hand,  it  requires  almost 
as  much  energy  in  counsel  to  regain  from  abuse  when 
persistently  interrupt*!  or  ignored  by  the  Judge.  Sir 
John  Leach,  when  vice-chancellor,  prided  himself 
upon  the  rapidity  with  which  he  knocked  off  cases 
that  stood  for  hearing  In  his  court;  and  so  sure  was 
he  that  he  knew  by  intuition  the  argumonla  which 
would  be  used,  that  be  would  often  refuse  to  hear 
counsel  on  the  other  side,  frequently  giving  hla 
decision  on  the  opening  of  the  plaintiff's  case.  Mr. 
Rose  said,  In  answer  to  some  one  who  was  speculat- 
ing as  to  what  Sir  John  would  do  when  be  had  got 
through  the  cause  list  in  his  court,  "Do?  why  he  will 
hear  the  other  side;"  and  Lord  Kingsdown  remarks 
that  there  was  ample  foundation  for  the  witticism. 

Lord  Eldon,  wbo  was  chancellor  over  Sir  John 
Leach,  was  a  contrast  to  bim  in  every  way )  always 
heard  a  case  righttbroughfromti^nning  toend,  and 
was  patient  to  a  degree  under  the  inflictions  of  coun- 
sel's speeches ;  though  his  mind  was  fluently  made 
np  at  the  beginning  of  the  case,  he  would  still  hear 
all  the  arguments.  He  used  to  say,  half  in  Jeet,  halt 
in  earnest,  tbat  when  the  defendants  had  failed  in 
satisTying  bIm  tliat  the  plaintiff  was  wrong,  the  plaint- 
iff's counsel  often  succeeded  in  doing  so  in  his  reply- 
There  are  one  or  two  capital  stories  in  Phillips'  Ijfe 
of  Curran,  and  there  are  aome  more  which  rest,  like 
the  common  law,  unwritten,  In  the  breast  of  the  Judges, 
showing  bow  Lord  Norbury's  inveterate  habit  ofinter- 
ruptlng  counsel  was  several  times  checked  by  Curran 
and  a  few  like  him— how  many  were  they,  I  wonder  T 
Space  will  not  allow  of  the  transcription  of  the  stories, 
which,  however,  with  many  other  good  anecdotes, 
happily  told,  readers  abould  see  in  the  book  I 
mentioned. 

Lord  Chief  Justice  J woso'erglven  tointermpt- 

ing,  and  would  anticipate  the  arguments  of  counsel 
and  the  verdicts  of  thejuries  in  the  most  troublesome 

way  possible.    One  day  Mr.  M ,  In  aelearly  losing 

case,  having  been  interrupted  many  times  Id  the 
course  of  bts  speech,  lost  his  temper  and  flung  down 
bis  brief,  remarking  that  if  he  was  to  be  interrupted 
like  that  he  must  decline  to  go  on  with  tbecase.  The 
Judge  tried  to  soothe  Uie  wounded  spirit  of  the  oonn- 
sel,  and  urged  him  to  proceed,  but  no  inducements 

oould  avail,  Mr,  M remaining  In  dudgeon,  and 

replying  only,  that  it  was  quite  dear  to  every  one  in 
the  court  tbat  his  lordship  had  made  up  bis  mind  In 
thematter,  Thejudge  assured  bim  again  andagain, 
with  many  apologies  for  having  Interrupted  him,  that 
he  bad  not  made  np  his  mind,  and  added,  when  he 

found  Mr.  M still  angry  and  still  obstinate,  "  but 

I  believe  I  am  the  only  man  in  the  court  who  has  not 

The  Mr.  Rose  mentioned  above  had  a  large  practlca 
In  tbe  cbanoery  oourta.    One  day  tha  reporter  of  Lord 
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Bldon's  deoisioiiB  asked  hltn  to  report  a  case  fbr  him. 
When  the  reporter  got  his  Dot«  book  back,  he  found 
the  following  jew  if  ttprit,  in  whloh  the  charaoter- 
iatics  of  ecrtain  leading  ooanael  were  adroitly  hit  off; 
and  the  chancellor's  notorious  and  vexatious — Horace 
Twlaa  calls  tt  hia  conscientious  — habit  of  reserving 
judgment  until  certain  doubts  had  tieen  deared  up, 
wasalso  pointedly  indicated: 
■■1.  Hr.  Leacb 

Uade  a  apssch, 
Anary,  Deal  and  irroiig. 


IM^-ffii 


hesvr,  dull  and  lODS- 


i.  Mr.  Cooke 
Cll«d  bin  book, 
And  Iha  cbaacellor  said  ■  I  donbt.' " 
IiOrd  Campbell  bbts  that  a  ahort  time  alter  this  it 
happeoed  that  Mr.  Rose  was  engaged  in  a  case  before 
Lord  Eldon,  about  which  there  was  no  doubt  as  to  the 
propriety  of  a  decree  against  Mr.  Roae'B  client.  Judg- 
ment was  at  once  given  by  Ijord  Eldon,  who  went 
oareAilly  into  the  whole  question  before  him,  and 
ended  by  aaying  to  Mr.  Bose:    "For  tbeee  reasons 
Judgment  most  be  against  you ;  and  in  this  case,  Mr. 
Soae,  the  chancellor  does  not  doubt." 

Erslcjne's  was,  perhaps,  the  most  remarkable  case 
known  of  a  young  counsel  springing  suddenly  Into 
practice  by  means  of  a  "cause  oelebre,"  but  Lord 
KingadoWn  furnishes  in  his  own  case  another  proof 
of  how  much  of  what  is  called  "aocident"  oontrlb- 
nt«B  to  a  man's  success.  A  relative  of  Mr.  Fember- 
ton  (afterward  Lord  Kingxdown),  Sir  Robert  Leigh, 
who  bad  bad  no  communication  with  the  counsel's 
fiunily  for  some  years,  and  was  unMendly  disposed 
toward  It,  had  a  suit  In  chancery,  which  was  put 
down  for  bearing  In  the  rolls  court.  Sir  Kobert  was 
very  angry  wben  be  found  that  Mr.  Blckerstetb,  the 
senior  practitioner  in  the  rolls  court,  was  retained  on 
Uie  other  side;  but  his  anger  was  still  greater  wben 
lie  was  told  tliat  bis  young  relative  was  next  in  point 
of  busineAH,  and  must  be  rebUned  for  him.  He  said 
he  was  a  "mere  twy,"  and  that  thecase  was  sacriflced. 
There  were  certain  difficnltiex  In  the  way  of  a  decree 
for  Sir  Robert,  which  Mr.  Pemberton  knew  of,  and 
he  hoped,  as  the  only  chance  for  bis  client,  that  the 
other  aide  did  not  know  about  them  also.  In  point 
of  bet,  they  did  not  present  themselves;  but  Mr. 
Sharpe,  one  of  the  counsel  for  tbe  plaintiff  (Sir  Robert 
Leigh  was  defendant),  having  made  a  violent  attack 
upon  Sir  Robert's  grandtkther,  Mr.  Pemberton  smoth- 
ered the  case  in  replying  upon  this  point,  and,  rather 
against  his  expectation,  obtained  a  decree.  The  result 
of  this  was  an  intimacy  between  Sir  Robert  and  hla 
kinsman,  and  the  execution  of  a  will  by  the  former, 
giving  Mr.  Pemberton  Leigb,  as  be  thereafter  styled 
himself,  a  fortune  of  from  twelve  to  fourteen  thou- 
sand pounds  a  year.  Lord  Eingsdown  says  In  his 
Recollections:  '*  If  the  cause  had  oome  on  for  hear- 
iDg  some  months  earlier,  or  been  net  down  in  another 
court.  I  should  probably  have  bad  nothing  to  do  with  It. 
If  Bickersteth  had  not  already  been  retained  for  the 
plaintiff,  no  doubt  I  should  have  been  his  counsel, 
imd  should  have  been  obliged,  probably,  to  make  the 
observations  which  gave  so  much  offense  to  Sir  Robert 
when  made  by  Sbarpo.    At  all  events,  I  must  have 


contended  against  his  interest,  and  probably  might 
have  defeated  him  by  observing  the  blot  to  which  I 
have  alluded,  and  which  he  would  naturally  have 
nsidered  as  a  mere  trick.  In  any  event,  the  chance 
that  I  should  have  lost,  or  have  iluled  to  gain,  some 
twelve  or  fourteen  thousand  pounds  a  year." 

There  are  many  amusing  anecdotes  of  Lord  Thurlow 
and  the  bar,  but  unfortunately  some  of  the  best 
among  them  are  not  fit  for  eyes  polite.  Thurlow's 
rough  habit  of  speech,  and  his  custom  of  Interlarding 
his  Judicial  language  with  oaths,  was  reckoned  inde- 
cent, In  an  age  when  all  men  'swore,  even  In  ladies' 
presence.  But  swearing,  except  npon  the  court  Tesla- 
t,  has  gone  quite  into  disuse  nqw-a-days,  though 
the  writer  remembeis  an  occasion  when  a  learned 
Judge,  still  living,  relieved  his  feellugs  with  an  exple- 
tive, and  left  hia  court,  on  being,  as  he  considered, 
insulted  by  one  of  his  junior  brethren  of  the  bench. 
The  peculiar  and  intimate  relation  between  tbe 
bench  and  tbe  bar,  which  is  eesenUal  to  the  proper 
administration  of  Justice,  necessitates  tbe  nudnte- 
nance  of  great  mutual  reepect,  and  the  observance  of 
ever  ceremonious  courtesies  on  either  aide ;  yet  it 
must  be  within  the  experience  of  every  barrister 
that  these  salutary  rules  have  been  disregarded. 
There  is  one  court  lo  the  metropolis  which  Is  noto- 
rious for  Its  bear-gardenlsb  aspect  when  It  happens,  as 
it  does  periodically,  that  judge  and  counsel  cannot 
i^ree.  Very  oonslderable  license  la  allowed,  and 
rightly  allowed,  to  counsel  In  the  conduct  of  cases. 
Theymay,  presumably  in  the  Interests  of  Justice— too 
often.  It  is  to  be  feared,  In  the  smaller  interests  of  their 
clients — even  go  the  length  of  blasting  reputations  aa 
blameless,  certainly,  aa  their  own,  and  of  making 
comments  which  elsewhere  would  be  deemed,  and 
wotild  be,  perfectly  unjustifiable.  Tbe  etiquette  of 
the  bar,  as  well  as  the  power  of  commitment  in  the 
Judge,  restrain  counsel  from  aspersing  tbe  character 
or  questioning  rudely  the  deciaion  of  the  court;  but  In 
respect,  or  rather  In  disrespect,  of  other  persons,  there 
is  almost  oomQjete  license.  It  Is  the  duty  of  a  Judge 
to  Interpose  when  a  witness  is  suffering  too  much  at 
the  hands  ot  counsel ;  and  It  lies  in  him  also  to  check 
language  which  palpably  exceeds  the  '  bounds  of 
propriety. 

Of  course  this  liberty  In  the  counsel  confers  upon 
the  witness  or  other  person  subjected  to  mental 
vivisection  the  liberty  of  retorting,  so  thehlta  be  full 
and  folr,  and  unaccompanied  by  flippancy.  On  one 
oocasion  the  writer  remembers  an  Irish  barrister  who 
was  anxious  to  discredit  a  witness,  tormenting  blm 
beyond  measure  In  bis  attempts  to  aacertain  why  the 
witness  had  notaooner  given  Information  of  a  robbery 
which  he  saw  committed.  "  Did  you  not  see  a  pollce- 
manT"  asked  the  counsel.  "Yes,  I  did,"  said  the 
witness.  "Then  why  did  you  not  tell  him  of  the 
robbery  T"  Pressed  upon  this  point,  and  badgered  so 
that  he  lost  all  patience,  the  witness,  who  had  a  good 
reason  for  not  having  done  aa  It  was  tbonght  he 
should  have  done,  a^d,  "  Because  he  was  only  a  great 
big  fool  of  an  Irishman,  and  I  knew  It  would  not  be 
of  any  use  to  tell  blm." 

Of  Judge  Jeffreys  it  might  well  be  expected  that 
any  courteous  rule  as  between  bar  and  bench  would 
be  broken  through.    He  was  almost  as  much  a  terror 
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to  cDDUsel  uid  attomeTB  as  to  witnoaaoe ;  prieooera, 
ofcoarae,lookedupoiihlni»stiiefiendin<»riuto.  Mr. 
Wallop,  who  defended  Richard  B&xt«r,  was  aiding 
agidnet  the  opinion  ezpreseod  by  the  oourt  npon  some 
point,  when  the  chief  JiuUce  observed :  "  Mr.  Wallop, 
I  observe  that  yon  are  in  all  these  dir^  oaaaea,  and 
were  it  not  for  yon  gentlemen  of  the  long  robe,  who 
Bhonld  have  more  wit  and  honesty  than  to  support 
these  fiictlons  knaves  by  the  ohin,  we  should  not  be 
at  the  pass  we  are  at."  Mr.  Wallop's  Junior,  bsvlng 
nrged  another  point  already  argned  by  hl«  leader,  waa 
Inteiropted  with :  "  Lord,  sir  I  you  must  be  cackling, 
loo.  We  told  yon  yooroltJectlon  waa  very  Ingenious, 
^niat  mnat  not  make  yon  tronbleaome.  You  cannot 
lay  an  ^g  but  you  mnst  be  cackling  over  it." 

The  present  Lord  8t  Iisonarda,  when  only  plain  Mr. 
Bogden,  was  continually  annoyed  by  being  checked, 
like  a  bondman,  trom  tlie  bench,  on  which  his  former 
rival,  Sir  John  Loach,  sat.  The  Judge's  temper 
was  BO  crabbed  that  be  took  the  slighest  expceaaion 
of  feeling  Ih>m  Mr.  Sugden  aa  meant  for  a  personal 
Insult  to  himself;  and  on  one  oooaslon  the  tea^  old 
man  called  the  leading  members  of  the  bar  into  bis 
private  room,  in  order  to  annoance  to  Qiem  hia  inten- 
tion of  committing  Mr.  Sngden  to  prison  for  contempt 
of  court — a  course  th>m  which  he  waa  with  dlfflcol^ 
dissuaded. 

Krakine  once  got  a  omshor  from  the  speaker  of  Uie 
hnnse  of  commons,  when  he  appeared  In  support  of  a 
petition  at  the  bar  of  the  house.  He  had  been  allow- 
ing himself  a  good  deal  of  latitude  in  his  speech,  for 
which  he  was  onoe  or  twice  oaUed  to  order  by  the 
speaker,  and,  resuming  his  address,  said :  "  At 
late  hour,  sir,  the  house  ought  not  to  enter  npon  the 
oonaideration  of  so  important  a  sut^Ject."  Whereupon 
the  speaker  said :  "  Sir,  it  does  not  become  counsel  at 
the  bar  to  tnUmat«  when  tbla  house  adjourn.  The 
bouse  will  govern  ita  own  proceedings  as  It  thinks 
jHOper;  and,  unless  you  wish  to  make  soma  further 
observatlonB  for  jrour  client,  you  may  withdraw.' 

Once,  at  Oullford  summer  assiiea,  the  writer  remem- 
bWB  the  reply  of  the  Judge  In  crown  court  to  a  blun- 
dering counsel  who  twd  annoyed  him  by  asking,  ag^n 
and  again,  qneettonn  upon  the  admissiblUty  of  certs^ 
«videnoe  adduced  in  a  triaL  Hislordshiphadreltalned 
ftom  answering  the  queries  put  to  him,  and  the  counsel, 
having  for  the  third  or  fourth  time  renewed  them, 
oelved  this  answer,  which  came  with  chilling  effect 
upon  all  within  the  court;  "Her  mi^esty  and  the 
house  of  lords  are  the  only  perwuis  entitled  to  ask 
any  l^al  questions." 


LAW  AND  LAWTEBS  IN  LITERATURE." 

XT. 

OOWPBB. 

Ilie  "  R^ort  of  an  A^Jndged  Case,  not  to  be  found 
in  any  of  the  BocAs,"  is  an  amiable  satire.  The  diar- 
■otar  of  tbe  case  and  the  organization  of  the  court  an 
■tated  In  tbe  Oist  two  stanns : 

Nose  and  Eyea  a  strange  oonteataroM, 

le  speolaolea  set  uiem  nnhappUr  wrong ; 
point  in  dispute  was,  u  all  (be  worldknowa, 
>  which  tlw  said  spectacles  ought  to  belong. 


V  ToA,  In  Uh  7MI UTO,  br  lavur a  Browua. 


Bo  ToDgQS  was  the 
WlthaKreatdes: 

While  olifef  baron 
So  fomed  for  tils 


ofi&ltf  n! 


After  submitting  the  argmnents  In  bvor  of  the  titl« 
of  tbe  Nose, 


The  result  was  that 

"  His  lordablp  decreed,  with  a  grave  si 


Cowper  was  articled  to  an  attorney,  and  an  occu- 
pant of  dtambers  in  the  inner  temple  for  a  number 
of  years  as  a  student  at  law.  To  this  he  pleasantly 
refers  In  one  of  bis  letters,  which  are  among  the  most 
charming  in  the  language:  '*  I  know  less  of  the  law 
than  a  country  attorney ;  yet  sometimes  I  think  I 
have  almost  as  much  busineas.  My  former  conneo- 
tioQ  with  the  profession  has  got  wind,  and  thongh  I 
earnestly  profess,  and  protest,  and  proclaim  it  abroad, 
tiiat  I  know  nothing  of  the  matter,  they  cannot  be 
persuaded  to  believe  that  a  head  onoe  endowed  with  a 
l^al  periwig  can  ever  be  deficient  in  those  natural 
endowments  it  Issupposed  to  cover."  '*  Indeed,  if  two 
of  the  wisest  in  the  science  of  jurisprudence  may  give 
opposite  opinions  on  the  same  point,  which  does  not 
unfrequently  happen,  it  seems  to  be  a  matter  of  Indif- 
ference, whether  a  man  answers  by  rule  or  at  a  ven- 
ture. He  that  stumbles  upon  the  right  side  of  the 
question  Is  Jost  as  useful  to  hla  client  as  be  that 
arrives  at  the  same  end  by  regalar  approaches,  and  ia 
conducted  to  the  mark  he  aims  at  by  the  greatest 
authoritiea." 

Tbe  case  of  the  Spectacles  was  originally  written  In 
another  letter  to  a  lawyer,  and  waa  thus  prefiiced : 
"  Happy  Is  the  man  who  knows  just  enough  of  the 
law  as  to  make  himself  a  little  merry  now  and  than 
with  the  solemnity  of  Judicial  proceedings.  I  have 
heard  of  commonlaw  Judgments  before  now;  Indeed, 
liave  been  present  at  the  delivery  of  some,  that,  ao- 
oording  to  my  poor  apprehen^on,  while  they  paid  tha 
utmost  respect  to  the  letter  of  the  statute,  have  departed 
widely  from  the  spirit  of  it,  and  being  governed  en- 
tirely by  the  point  of  law,  have  left  equity,  reason  and 
common  sense  behind  them,  at  an  Infinite  distance. 
Ton  will  Judge  irheUier  the  following  report  of  a  case, 
drawn  up  by  m^elf,  be  not  a  proof  and  illustration 
of  this  satirical  assertion." 

The  poet  plumed  himself  so  on  this  case  tiiat  he 
sent  It  to  another  oorrespondent,  with  the  suf^iestloa 
that  poetical  reports  of  law  oases  are  desirable,  for  Uie 
reasons  that  they  would  be  more  commonly  deposited 
In  the  memory ;  divested  of  the  law's  Infinite  pircum- 
locntion,  they  would  become  surprisingly  Intelligible 
In  comparison  with  th^  present  obscurity;  "and, 
lasUy,  (hey  would,  by  this  means,  be  rendered  aus- 
oeptible  of  musical  embeUlshment,  and  instead  of 
being  quoted  In  the  country  with  that  dull  monotony 
so  wearisome  to  by-etandera,  frequently  lulling  even 
the  Justices  themselves  to  sleep,  might  be  rehearsed 
In  recitation,  wlilch  would  have  an  admirable  efibct 
In  keeping  the  attention  fixed  and  lively,  and  could 
not  &il  to  disperse  that  heavy  atmosphere  of  sadness 
and  gravity  which  hanga  over  the  juri^rudence  of 
our  country."    He  then  relates  a  atoty  of  a  lawyer 
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who  TiDdsrtook  to  put  Coke  into  metre,  aad  diM  the 
roilowing  aampte  of  bis  skill : 
"  Tenant  In  (be 


To  blm  and  tii>  helra  forever." 
Thlsremlndameof  some  rules  for  parchaslng  lands, 
fband  In  a  book  printed  in  1580,  entitled  "  A  Booke  of 
the  Arte  and  Manner  how  to  plant  and Oraffe  all  sort«s 
of  trees : " 

"  Who  so  wll  t>e  vise  In  parcbeatng, 

Let  him  cuDBlder  tht'Se  palnlfl  Iblloiring: 
First  see  that  ttiE'  Isnde  be  oleaie, 


And  that  Ulle  not  In  montiwe. 
Whether  n  tall  be  thereof  found, 
And  whetber  It  sUnd  In  statute  t>ouDd. 
CouHlderwIiut service  lonEeth  thereto, 
And  what  quit  reoC  thereout  must  f^ 
And  ir  It  be  come  of  n  wedded  wuraan. 


Make  runr  i 

To  thee,  thiue  ueirm,  suHiguee  41110, 

Thus  should  a  wise  purchaser  do." 

Of  a  piece  with  this  law  leftroing  is  the  following 
"  Canons  of  Deeoent ; 

1.  esUteacotathelssnefOnn) 
Of  him  raxt  seized  in  <TVfnlfu>n,- 

Like  oow-[«I1b,  downward,  straight  Iber  tend, 
But  never,  lineally,  aacend : 

2.  ThlSBlvea  that— • '" 

-  •  which  a  lad; 

-..eeldeat,  oolj .  -, 
WKti  temalea  we  tt 
And  let  them  all  logether  uute. 
I.  When  one  his  worldly  strife  hath  ended. 
Those  who  are  lineally  descended 


Bo  that  they  be(and  that  a  bore  14 

i}t  tatwulruproffenitorU. 
t.  The  tieir  collateral,  d'ye  see. 

Next  kinsman  of  whole  blood  miut  fe 
T.  And  of  collaterals  the  male 

Btooks  are  preferred  lo  the  female ; 

ITuleES  the  land  come  from  a  woman, 

And  then  her  helra  shall  yield  10  no  1 

Or  this: 

"  A  woman,  having  settlement. 


Qnoth  Sir  John  Pratt,  her  settlement 

Stupended  did  remain. 
Living  the  husband— but,  him  dead, 

It  doth  mfneopaln." 

(Chorus  of  puisne  judges) : 

"  Living  the  husband— but,  him  dead. 

Let  no  one  sooff  at  snch  improving  sxerditeB.  John 
Soott,  afterward  Lord  Eldon,  is  s^d  to  tiave  amused 
himself  b^  turning  plecee  of  poetrjr  into  the  form  of 
legal  Instmments,  and  aotnalljr  to  have  converted  the 
ballad  of  "  Che*7  Chase  "  into  the  shape  and  style  of 
a  bill  of  chanoeiy.  What  would  we  not  give  to  poe- 
sesBltT 

Cowper'a  Idea  of  "mnsic*l  embeUIshment"  would 
do  very  well  If  we  were  always  sore  of  ao  melUflaons 
a  reporter.  As  lo  the  muBio  which  should  aooompany 
the  dedeions,  a  course  of  rules  would  naturally  be 
adopted,  and  the  technical  machinery  of  the  law  made 
to  conform  to  the  new  state  of  things.  In  choooiug 
the  key,  Jodgmento  upon  the  rights  of  Infiuts  would 


be  set  iu  the  minor,  and  oourts-martis]  would  be  oon- 
ductedln  the  major.  Causes  invoivingsmall  amounts 
of  money  should  be  dashed  off  In  a  presto  movement, 
but  large  estalea— especial!;  where  the  costs  oome 
out  of  the  fund— should  be  inquired  into  at  (be  delib- 
erate pace  of  an  adagio.  Personal  actions— such  as 
slander,  assault  and  battery,  and  particularly  breach 
of  promise  of  marriage—  ought  to  be  treated  in  JbM, 
Musical  terms  might  be  used  to  describe  legal  proceaa 
and  remedies.  For  Instance:  An  order  appointing  a 
receiver  m^fat  appropriately  be  indicated  by  a  hold; 
a  stay  of  proceedings  by  a  rett :  an  order  of  arrest  by 
a  tlnr;  while  a  re-argument  might  properly  be  called 
a  r«p«at  or  da  eopo- back  to  the  b^lnning.  Th» 
fand  In  litigation  would  generally  be  diminuendo,  and 
tha  costs  creseaido,  to  the  end.  The  coarse  of  some 
litigations,  in  which  one  judge  enjoins  another,  would 
be  described  by  a  passage  full  of  oecidenloZf,  Famous 
music  already  written  could  be  adapted  to  varioot 
neoeesltles  of  the  law.  Thus  an  argument  on  the  law 
of  descent  could  weU  be  illustrated  by  the  mnalo  of 
theoperaofOrpheus;'' atrial  for  murder  by  poisoning 
oonld  be  preluded  by  the  strains  of  "  Lncrada  Bor- 
gia;" a  bill  of  discovery  would  be  adequately  set  to 
an  air  trom  "  La  Somnambola,"  In  which  groping  in 
sleep  and  darkness  is  so  thrilllngly  described ;  those 
plesa  of  Insanity  which  Inevitably  accompany  the 
defense  of  people  who  avenge  their  own  domestia 
grlevanoeo,  would  fitly  be  conveyed  in  the  hannonlea 
of  "  Hamlet ; "  and  the  ease  with  which  the  marriag* 
relation  Is  dlaaolved  In  some  parts  of  our  fkvored 
conntry  would  be  admirably  set  out  by  tha  melodious 
story  of  "  Don  Faaqualet" 

Oowper  ^ves  the  following  translatfon  of  a  I^dn 
poem  by  Vincent  Bourne,  entitled  "T^  Canaa 
Won:" 

"  Two  nelehbora  farlonsly  dlspnte; 
A  Held  l^e  luhlect  of  the  aufl. 

Trivial  the  8 

With  which 

Twere  hard 

Tbe  prlie- ai  wnauoeverooa 

The  pleadings  swell.     Words 

No  single  word  but  has  Its  pr! 

No  term  but  yields  same  Mr  ,. 

For  uorel  and  Increased  expens 

Which  lie  that  bore  It  may  disclaim, 
Rlnce  both  In  ooe  description  blended 
Are  plalnUOk- when  the  suit  Is  ended," 

The  same  idea  la  expressed  in  the  following: 

"  Unhappy  Chremee,  nelshbor  to  a  peer, 
Kept  half  his  lordship's  sheep,  and  hair  hUdeer; 
Each  day  his  gates  thrown  down,  his  Ibnoes  broks. 
And  Injur'd  still  Che  more  the  more  be  spoke; 
At  last  reaolved  his  potent  fM  to  awe, 
And  guard  bis  right,  by  statute  and  bylaw, 
A  suit  in  chancery  the  wretch  begun, 

I^lnebappy  terms  through  bl"  — -"  --~ 

-      in'ifhlses -- -— - 


spot,  yet  such  the  rage 
u  .1 belanls  engage. 


Is  cause  and  coeU,  and  w 


Obloln'd 


The  great  comedlst  of  France  enterl^ned  the  same 
idea  of  smoothing  the  ssperiUes  of  the  law  by  the 
charms  of  muslo  and  poetry.  In  his  play  enUtled 
"  Monsieur  de  Pouroeaugnac ;  or.  Squire  Lubberly," 
the  hero,  an  advocate  of  Llmt^jea,  becomes  a  prey  to 
all  sorts  of  practical  Jokes;  and,  among  other  things. 
Is  threatened  with  a  prosecatlon  tor  bigamy.  Sbri- 
gani,  the  engineer  of  all  the  mlschleh  against  the 
simple-minded  squire,  tella  blm,  "In  thia  country. 
Justice  is  as  rigorous  as  the  devil  ag^nst  that  sort  of 
crime." 
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"  Labberlj/ ,-  Ay  1  bat,  though  tber«  aboald  be  an 
Information,  Citation,  Decree,  and  Jadgment  oblained 
by  Surprize,  Default,  and  Contumacy,  I've  a  way,  by 
diapnting  the  Jorisdictlon  of  the  Court,  to  gain  'Hme, 
•nd  bring  about  the  Meana  of  InraUdating  the  Prose- 
cution. 

Sbrigtml:  Why,  thia  is  tallcing  of  it  in  aU  the  tenua, 
and  'tie  plain  that  you  are  of  the  profeaeion,  sir. 

LubberCif:  If    Not  at  all;  I  —  I  am  a  gentlemau. 

Sbn'ffoni:  Certainly,  to  tallc  thua,  you  mnat  have 
■tudled  the  pracUoe. 

Lubberly;  No,  it's  nettling  but  oommon  aenae, 
which  malcee  me  conclude  I  shall  always  be  admitted 
to  Justify  myaelf  by  Ibcte,  and  that  I  owDct  be  con- 
demned upon  a  simple  aocnsation,  without  a  re-exam- 
ination  and  a  nonfrontation  with  the  portlee. 

Sbriffani :  Thia  Is  finer  still. 

Ltiiberli/ :  These  words  oome  (h)m  me  without  my 
knowledge. 

JStrigaiti :  Metbinka  the  oommon  senae  of  a  gentle- 
man may  go  so  far  as  to  conceive  what  is  right,  and 
the  order  of  Justice,  but  not  to  know  the  very  Urma 
of  qnlbbltng, 

L/tiliberlyi  These  are  some  words  I  have  remem- 
bered fay  reading  romancee." 

Would  that  I  ouuld  Bnd  these  romanoea  I  They  con- 
dude  to  seek  legal  advice,  and  Sbriganl  offers  to  con- 
duct him  to  a  couple  of  very  able  men,  but  warns  him 
not  to  be  surprised  at  their  manner  of  apeaking: 
"  They  have  oontracted  at  the  bar  a  certain  habit  of 
deoltdmlug,  which  appears  like  singing,  and  you'll 
take  all  they  say  to  you  for  music." 

Then   ensues  the  scene  with  the  lawyers.    First 
oouDMlor,  drawling  out  bis  words : 
"  In  case  ot  Po-U^b-bit. 
Hanslng  '■  wtiBt  the  laws  decree." 

Seoond  oonnselor,  s|)eaklug  very  taxi : 

I>  clear  and  plain ; 

Audio  tliBtoase 

Til  very  fuU 

What  the  law  lays. 

ConsQlt  oqr  aathora, 

IiegUlalora  and  glooMton, 

josllDlaa.  Faplnlan, 

UlplHD,  Trlbonlan, 

FeroaDd,  RebDfRt,  John  Iniolni, 


UlplHD,  Trlbonlan, 

FeroaDd,  RebDfRt,  Ji,..^  ....u.i.^ 

Paul,  Cttrtro,  Jnllan,  Bartholoa, 

That  able  m 


Seocnd  oonnsdor  alnga : 

^  All  people  that  are  olvUlnd, 
An  J  well  advised, 
French,  EngllBb,  Holla  nden, 
^nea^8ir«aea,  and  Folanders. 


Are  of  a  nTlnd.  ~ 

"n  the  case  o(  Pollcamr 


— .  nllsamr 

BanglDg  ibe  laws  Seoree." 
first  conneellor  sings : 

"  In  the  case  ot  pollesniy, 
Hanging  tbs  laws  decree." 

This  would  be  a  good  tune  for  our  government  to 
ring  to  Oovemor  Young,  of  Utah. 

I  think  we  lawyers  ought  to  be  grateful  that 
Mollere  did  not  write  about  our  pro&salon  so  much 
as  he  did  about  the  physldaus.  The  following,  from 
"La  Malade  Imaglnalre,"  will  su£Qclently  explain  my 
reason  for  thinking  so,  Argan  de^rea  to  will  bis 
property  to  hia  wUb,  but  Bonnefoy,  the  notary,  tells 
him  tbat  cannot  be  done.    "  Custom  is  agidnst  lb    If 


yon  were  in  a  ooontry  of  atstnte  law.  It  might  be 
done ;  but  at  Paris,  and  in  countries  for  the  most  purt 
governed  by  custom,  'tis  what  can't  be,  and  the  dis- 
position wonld  be  null.  AU  the  advantage  that  a 
man  and  woman  Joined  by  wedlock,  can  give  each  to 
theother,  is  by  mutual  g^n  duringllfe ;  moreover,  there 
must  be  no  children,  either  of  tiia  two  oonjnnde,  or 
of  one  of  them,  at  the  decease  of  the  first  that  dies. 
Argan:  Then  'Ua  a  very  Impertinent  custom  that  a 
husband  can'tleaveanythliig  to  a  wife,  by  whom  be'a 
tenderly  beloved,  and  who  takes  so  much  care  of  him. 
I  should  desire  to  consult  my  counselor  to  see  what  I 
coulddo.  Bonn^oy:  'Tisuottocounsel thatyonmoat 
apply,  for  they  are  commonly  severe  in  these  points, 
and  imagine  it  a  great  crime  to  dlspoee  of  any  thing 
oontrary  to  law.  They  are  difficult  people,  and  are 
Ignorant  of  the  l^-waya  of  conscience.  There  are 
other  persons  to  oonanit  who  are  much  fitter  to 
aooommodate  you;  who  have  expedients  of  passing 
gently  over  the  law,  and  of  making  that  Just  which  is 
not  ^owed;  who  know  how  to  smooth  the  dlfflcul- 
tlea  of  an  sOidr,  and  to  And  means  of  eluding  custom 
by  some  indirect  advantage.  Without  that,  where 
should  we  always  beT  There  must  be  a  fboUlty  In 
things,  oUterwise  we  should  do  nothing,  and  I  would 
not  give  a  soua  for  our  business."  Argan  then  asks 
bow  he  can  give  his  estate  to  hie  wife  and  deprive  hia 
children  of  It?  Bonnefoy  replies:  "You  must  se- 
cretly ohooee  an  intimate  Mend  of  your  wife's,  to 
whom  you  may  bequeath,  Induefbrm  by  your  will,  all 
that  yon  can,  and  this  friend  shall  afterward  give  np 
all  to  her.  You  may  farther  sign  a  great  many  bonds 
without  snapiolon,  payable  to  several  creditors,  who 
shsll  lend  their  names  to  your  wife,  and  shall  put 
into  her  hands  a  declaration  that  what  they  had  done 
In  it  was  only  to  serve  ber.  Tea  may  likevrise  la 
your  lifb-time  put  Into  her  bands  ready  money  or  bills 
which  yon  may  have  payable  lo  the  bearer." 

In  "L'Ecole  des  Femmes,"  our  poet  explains  the 
law  of  Jointures  and  settlements,  through  the  month 
of  a  notary :  "  The  law  says  the  husband  that  is  Ut 
be,  shall  settle  upon  the  wil%  tbi^  is  to  be,  the  third 
part  of  her  portion ;  but  the  law  slgnlflee  nothing  at 
all ;  yon  may  do  a  great  deal  more  than  that  if  you've 
a  mind  to.  As  for  the  presents  to  be  made,  let  them 
agree  tt^ether.  I  say  the  husband  that  is  to  be  may 
Jointure  the  wife  that  la  to  be  Just  as  be  thinks  fit. 
He  may  give  her  so  much,  and  more,  if  he  loves  her 
greatly,  and  Is  desirous  to  oblige  her,  and  that  by  way 
of  Jointure  or  settlement,  as  they  call  it,  to  be  lost,  and 
go  away  entirely  to  the  right  heirs  of  the  wife  that  Is  to 
be,  upon  her  decease ;  or  else,  aocordlngtotbe  statute,  as 
peoplebaveamlnd;  oraBaglft,bydeedinIbrm,  which 
may  be  made  either  single  or  mutual.  Wherefore  do 
yonabrugT  TalkIllkea(OoI,ordon'tInndeiatandthe 
manner  of  a  contract?  Who  is  tt  can  teach  ma?  No- 
body, I  presume.  Don't  I  know  that  when  th^  are 
married,  they  have  in  law  an  equal  right  to  all  mova- 
bles, moneys,  Immovables,  and  acquldtlons,  nnl«as 
they  give  it  up  by  an  act  of  renunt^ation  ?  Don't  I 
know  that  a  third  part  of  the  portion  of  the  wife  that 
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Has  his  JoXe  on  the  lawyers  in  Tliormio,  the  Parasite.  , 
He  makes  a  father  ooosult  three  lawyers  together  m^ 
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to  the  feasibiUtr  of  setting  aside  a  Judgment  of  the 
court  upon  certain  afiairs  of  biason.  One  adTlsea 
bim  tbe  decree  will  certainly  be  reversed ;  another 
that  it  aaauredlj  cannot  be  reversed ;  and  tbs  third 
declares  it  an  Intricate  question,  and  that  he  needs 
time  to  deliberate.  Tbe  questioner  leaves  in  despair, 
saying  he  is  much  more  at  a  loss  than  before. 


BlSIfOP 

In  his  "  Trial  of  the  Witnesses,"  Bubmita  to  a  Jniy 
tbe  Scrlpiure  account  of  the  reeurrecUon  of  Chriai. 
The  arguineuts  on  both  sides  are  given  in  the  fbrni 
of  speecbea  of  connsol  on  the  trial  of  an  indictment 
for  peijury.    Tbejnry  having  deliberated : 

"  Jud^e:  '"WbatBBtj  jomI  Are  tbe  Apostles  guilty 
of  giving  false  evidence  in  tbe  case  of  the  re8urre<v 
tlon  of  JesuB,  or  not  guilty  T'  Foreman;  'Notguilty.' 
Judge:  'Verywell;  and  notv,  gentlemen,  I  resign  my 
commission,  and  am  your  bumble  servant.'  The 
oumpany  then  rose  up,  and  were  beginning  to  pay 
their  compliments  to  tbe  Judge  and  the  counsel,  but 
were  interrupted  by  a  gentleman  who  went  up  to  tbe 
Judge  and  offered  bim  a  fee.  '  What  is  this  T'  says 
tbejudge.  'Alee,  sii,'said  the  gentleman.  'Afee 
to  a  Judge  is  a  bribe,'  said  the  Judge.  'True,  air,'  said 
the  gentleman,  'but  yonhave  resigned  youroommis' 
slon,  and  will  not  be  the  flret  Judge  that  has  come 
ttora  the  bench  to  the  bar,  without  any  diminution  of 
honour.  Now  Laaarus'scaseiBtocomeon  next,  and 
tbis  fee  is  to  ret^n  you  on  his  side.' " 


HaBa"Monll  dressed  In  dramatloomament,"  entitled 
"  Honoria  and  Mammon."  These  names  describe 
two  female  characters,  representing  honor  and  riches. 
Phantasm,  servantof  Mammon,  proposes  to  Traverse, 
a  lawyer,  an  Introduction  to  his  mistresB  with  a  de- 
sign of  making  a  match  between  them,  telling  lilm, 
"  Ihavono  mind  the  city  would,  your  client,  sir,  should 
break  his  back  witb  burden  of  his  gold."  A  sort  of 
l^al  love-scene  ensues  between  tbe  lady  and  tbe 
lawyer: 

"  Travtne:  •  ■  •  •  I  can  conrt  yon 
In  a  mort)  legal  way,  and  In  tbe  name 
Of  love  and  law,  arrest  you,  tbns.  iSmbnaei  her.] 

Mantmim  :  Arrest  me  T 


ITam.  This  does  well. 

TVdv.  I  can  do  twtter  yet,  and  put  In  sach 

A  declnmtloD,  madam,  as  ihall  Hlarlle 

Your  merrieut  blood. 

ISam.  I  may  put  In  my  answer, 

Trav.  Then  comeeniy  replication,  to  which 

You  may  r^oln.— Ourral  lext 

Shall  we  Join  Issue  presently  T' 

nviewofhlsapproachiDgalllance,  Ibe  lawyer  says: 


Myself  already  in  tbe  throne  o[  law." 
To  make  sure  of  the  lady  he  confines  her  to  his 
house.  Just  tfaon  a  doctor  comes,  informing  Traverse 
that  be  ia  attending  Alworthy,  a  sick  scholar,  in  love 
with  Honoria,  and  her  guest,  and  describing  the  latter 
lady  in  glowing  terms,  wonders  that  the  lawyer  has 
never  sought  her,  saying : 


TVmr. .-  It  Is  a  iiiaxIt: 


t  In  law  are  wont 

'inoiirpollUcs, 


Fm  BoDooi." 

At  length  the  lawyer  is  so  Inflamed  by  the  doctor's 
desoiiption,  that  be  consents  to  accompany  falm,  dls- 
gnised  as  a  physician,  to  tbe  lady's  bouse,  and  once 
there,  Is  80  much  pleased  with  her  that  be  craves 
possession  of  her  person,  and  offers,  if  the  doctor  will 
advocate  hiaclatms,  to  give  him  gold  and  do  all  bis 
law  business  for  notliing.  Tbe  doctor  thereupon 
says: 

These  restitutions." 

Traverse,  pretending  that  Alworthy  is  dead,  gels 
Honoria's  person  In  his  possession,  and  proposes  to 
make  her  bis  wife,  and  Mammon  hia  concubine. 
But  Mammon  escapee,  and  Honoris,  resisting  all  tbe 
lawyer's  violence  and  proflbrs  of  money,  is  finally  re- 
leased by  Conquest,  who  himself  vslnly  tries  to  pro- 
vail  onber  to  become  bis,  and  then  to  induce  Traverse 
to  kilt  Alworthy ;  the  lawyer  resiste,  and  is  rewarded 
with  the  friendship  of  tbe  lady  and  her  lover.  The 
allegory  la  too  apparent  to  need  explanation. 

In  "  Chabot"  there  is  some  tall  argumentation  on 
tlie  part  of  an  advocate  employed  to  Impeach  the  chan- 
cellor on  account  of  his  corrupt  and  unjust  prosecu- 
tion of  the  admiral  Chabot.  He  slorts  off:  "  It  hath 
been  said,  and  will  be  said  again,  and  may  truly  be 
Justlded,  omnia  ex  lite  fieri.  It  was  the  position  of 
philosopben,  and  now  proved  by  a  more  philosophi- 
cal sect,  the  lawyers,  that  omnia  ex  Ule  fiant,  we  are 
all  made  by  law  —  made,  I  say,  and  worthily,  if  we  be 
Just;  If  we  be  nnjnst,  morr'd;  though  in  marring 
some  there  Is  necessity  of  making  others,  for.  If  one 
1^11  by  tbe  law,  ten  to  one  but  another  is  made  by  the 
executlonoftbelaw,  since  the  corruption  of  one  must 
conclude  tbe  generation  of  another,  though  not  always 
in  the  same  profession ;  the  corruption  of  an  apothe- 
cary may  be  the  generation  of  a  doctor  of  physic;  the 
corruption  of  an  alderman  may  be  tbe  generation  of 
a  country  Justice,"  etc  Tbe  treasurer  Intermpbi 
him,  and  beseeches  bim  to  "  leave  all  digreedous,  and 
speak  of  tbe  chancellor."  He  then  abuses  tbe  cban* 
oellor  most  roundly,  even  commenting  unfhvorably 
on  bis  personal  appearance.  The  treasurer  interrupts 
bim  ^ain,  saying:  "Your  tongue  was  guilty  of  no 
sucb  character  when  he  sat  Judge  upon  tbe  admiral ; 
a  pious,  incorrupt  man,  a  fUthfU  and  fortunate  ser- 
vant to  his  king;  and  one  of  the  greatest  honors  that 
ever  tbe  admiral  received  was,  tbat  be  hod  so  noble 
and  Just  a  Judge;  this  must  Imply  a  strange  volu- 
bility in  your  tongue  or  conscience."  To  tbis  tbe  law- 
yer replies  in  the  following  master-piece  of  sophis- 
try: "He  was  then  a  Judge,  andineoUedra,  in  which 
he  could  not  err;  It  may  be  your  lordships'  cases; 
out  of  the  cbair  and  seat  of  justice  he  hatfa  hts  frail- 
ties. Is  loosed,  and  exposed  to  the  conditions  of  other 
human  natures;  so  every  judge,  your  lordships  are 
not  ignorant,  bath  a  kind  of  privilege,  while  he  Is  In 
his  state,  office,  and  being ;  and  althongb  be  may, 
quoadse.  Internally  and  privately,  be  guilty  of  bribery 
of  justice,  yet  quoad  not,  and  In  public,  he  Is  an  up- 
right and  innocent  judge.    We  are  te  take  no  notice — 
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luiy,  ■we  desarred  U>  Buffer,  If  we  Bbould  detect  or  ataln 
hira ;  for  in  that  we  disparage  the  office,  wbich  is  the 
king's,  BDd  ma;  be  our  own;  but  once  removed  from 
hia  place  by  juat  dlataonor  of  the  king,  he  is  no  more 
■  Judge,  but  a  common  person,  whom  the  law  takea 
h(dd  on,  and  we  are  then  to  forget  what  he  bath  been, 
and  without  partiality  to  strip  and  Uy  him  open  lo 
the  world,  a  oounterfait  and  corrupt  Judge,"  etc 


PUBLICATION  OF  NOTICES. 

Theoretically,  each  party  to  a  suit  mnst  be  In  court 
before  any  step  can  be  taken  by  which  his  rights  arc 
affected.  In  many  cases  the  defendant  Is  only  con- 
etruotlvely  present:  he  has  been  notified  by  publica- 
tion in  a  newspaper.  In  general,  where  the  defendant 
Is  out  of  the  state,  or  his  last  and  usual  place  of  abode 
Is  all^^  to  be  unknown  to  the  plaintiff,  this  Ix  the 
only  method  adopted  of  completing  service  upon 
him.  In  some  Instances  the  court,  In  additioa  to 
publication,  orders  that  a  copy  of  the  notice  be  mailed 
to  the  last  known  addrasa  of  the  defendant. 

The  degree  of  atrictnees  exercised  lu  these  important 
preliminary  proceedings  varies  in  different  parts  of 
the  country.  Sometimes  tho  applicant  for  an  order 
of  noUce  is  allowed  considerable  latitude  in  the 
choice  of  a  paper  In  which  he  wishes  it  to  appear. 
This  privilege,  one  readily  sees,  ia  likely  to  beabused, 
and  not  unfrequently  (where  It  la  desirable  to  keep 
the  proceedings  comparatively  secret)  an  obscure 
sheet,  of  small  circulation.  Is  selected,  and  almost 
nobody  sees  or  bears  of  the  advertisement.  It  has 
been  whispered,  we  do  not  know  with  what  truth, 
Uiat  the  real  intentions  of  the  law,  in  this  respect, 
have  been  scandalously  evaded  In  some  western 
divorce  suita,  although  perhaps  the  parties  tiave  oom- 
pUod  with  the  letter  of  the  statute. 

At  all  events,  Justice  demands  that  every  reasonable 
effort  be  expended  lo  inform  a  party  that  his  interests 
are  about  to  be  a  suttject  of  ajudiclal  decree.  If  prac- 
ticable, the  court  requires  personal  notice  j  if  not,  a 
substitute  for  it  should  be  as  &ir  and  honest  an 
approximation  to  actual  notice  as  dillgentlnquiry  and 
good  faith  can  Insure.  There  are  other  notices,  such 
as  tRoee  in  tjankruptcy  and  probate  proceedings,  in 
forecloauree  of  mortgages  and  Judicial  sates,  which 
the  public  are  Intereiiled  in  having  widely  clrculalad, 
or  at  least  in  having  published  r^n^larly  and  system- 
atically. 

The  system  which  Is  generally  adopted  at  present 
of  leaving  the  matter  in  the  discretion  of  the  court, 
or  of  one  of  the  parties.  Is  susceptible,  we  think,  of 
some  Improvementa.  In  our  large  cities  a  plan  is 
feasible,  and  well  worth  considering,  of  a  reoognized 
organ  of  ()ffl<dal  —  that  is,  J^al— notices.  Some  such 
suggestion  has  been  actod  upon  in  the  Maryland  leg- 
islature, we  believe,  but  at  present  writing  we  know 
not  with  what  reaulL 

Let  the  court  select  sooie  ono  Journal,  with  a  view 
to  making  it  a  permanent  official  medium  by  which 
legal  notices  in  lis  Jurisdiction  are  to  be  made  public, 
and  both  bar  and  clients  would  recognize  Its  advan- 
tages. The  former  would  have  at  hand  a  convenient 
record,  while  all  oould  apprise  themselves  readily  of 
the  movements  of  the  other  side. 


It  may  be  ni^ed  that,  by  publishing  a  notioe  in  one 
or  two  dally  newspapers,  of  general  circulation,  the 
inlarest«d  party  or  his  friends  would  be  more  likely 
to  see  it,  or -hear  of  it.  True,  and  it  would  be  well, 
therefore.  In  the  case  of  many  notices,  to  Insert  them 
in  general  newspapers  as  well  as  in  the  official  organ. 

As  a  (tulber  precaution,  why  not  print  a  list  merely 
of  names  of  all  parties  interested  (like  advertised  let- 
ters remaining  In  the  post-office).  In  several  newspa- 
pers of  eztendve  drculationf  Whatever  additional 
expedients  may  be  reaorted  to,  we  believe  that  a  plan 
embodyingtheldeaof  a  regular,  complete,  and  official 
advertiser  would  better  guard  the  interests  of  absent 
defendants,  and  widen  the  drde  of  public  informa- 
tion where  It  is  most  needed. 

In  smaller  cities  and  towns  the  offldal  paper  might 
be  Identified  with  some  general  publication  already 
established.  The  court  might  see  lit  to  suggest  a 
county  or  state  record.  These  are  matters  of  pracU- 
cal  detail,  which  it  is  not  our  olffect  to  enlarge  upon. 
Suffice  It  to  say,  that  the  m^n  Idea  we  haveauggested 
is  not  altogether  a  novel  one;  butwe  do  not  know  that 
Ithasever  been  put  to  the  test  of  an  experiment.  We 
woald  like  to  see  It  tried ;  In  the  meanwhile  we  will 
await  some  better  suggestions  apon  this  Important 
practical  topic. 


CURRENT  TOPICS. 
On  Wednesday  and  Thursday  of  next  week  are  to 
l>e  held  in  Rochester  the  conventions  for  the  nomina- 
tion of  candidates  for  the  court  of  appeals  l>ench. 
No  one  is  more  deeply  interested  In  the  selection  of 
capable,  competent  men  than  are  the  members  of  the 
legal  profossion,  and  we  urge  upon  them  to  see  to  it 
that  only  such  are  selected.  Party  passions  and 
prejadloes  should  be  ignored,  and  the  l>est  men 
chosen,  whether  they  be  democrats  or  republicans. 
As  was  to  beexpeoted,  the  political  papers  of  the  state 
are  making  strenuous  efforts  to  further  the  ends  of 
the  followers  of  their  several  political  idols,  but  the 
profusion  should  understand  the  necessity  of  putting 
aside  all  partisan  considerations  lu  a  matter  of  this 
character.  Onr  courts  can  be  the  organs  or  exponents 
of  neither  party,  but  must  stand  like  the  mountain 
top,  calm  and  unmoved,  above  the  storms  that  rage 
beneath. 


The  Now  York  TVmej,  and  the  Indepenilent,  havo 
been  making  strenuous  efforts  to  demonstrate  the 
Inoonsistency  between  Chase,  the  secretary  of  the 
treasury,  and  Cbase,  the  chief  Justice.  In  a  recent 
article  the  TVniM,  In  speaking  of  the  legal  tender 
decision  and  the  chief  Justice,  says : 

"  Aa  secrelur;  of  the  treasury.  In  an  emet^acy  of  the 
country,  the  moHt  momeDtonB  to  which  It  bad  ever  been 
eipoBcd,  he  otnclaUy  staled  to  congress  ttiat  the  legal 
tender  measDre  was  IndlBpenSBbl}'  necessary  to  KUCoen— 
In  ulher  words,  that  the  rebellion  could  not  have  been  put 
down  without  It.  It  does  not  require  to  be  slated  that  In 
his  Intercourae  with  cODgrcBB,  the  onclal  oath  of  the 
aeorelary  of  the  treanury  applies." 

From  statements  sucbastbisthe  argument  is  drawn 
that  Mr.  Chase,  In  making  his  decision  in  the  Hep- 
burn-Qrlswold  case,  acted  in  direct  opposition  to  his 
advice  to  congress.    The  tuA  is,  however,  that  he  did 
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no  snoh  thing.  The  ooDStitutionallty  or  neoeasity  of 
the  legal  teoder  act  were  neither  directly  nor  indiroctly 
poseed  upon  in  the  recent  decision.  The  chief  JuEtice 
ni»y  then  have  held,  and  still  bold,  the  legal  tender 
act  to  have  bMn  indiepeniable  to  the  suppression  of 
the  rebellion ;  but  It  does  not  fbllow  that  he  shonld 
either  then  or  now  have  oonstmed  It  as  applicable  to 
debis  ooDlraoted  prior  to  its  paamge.  It  ia  reiy  pos- 
sible that  It  was  eaaential  to  the  preservation  of  the 
nation  that  a  currency  shoald  be  provided  that  should 
be  ft  legal  Under  for  debte,  but  to  hold  that  the  safety 
of  the  nation  depended  apon  its  being  mode  a  legal 
tender  for  prior  oontracted  debts  Is  simply 


On  Monday  last  the  Judiciary  committee  of  the 
assembly  reported  the  bill  to  reo^anlze  the  supreme 
court,  Mr.  Alvord  moved  to  recommit  the  bill,  vith 
iDstruotlons  to  amend  by  providing  for  the  appoint- 
ment by  the  JuBlioc*  of  a  reporter  of  the  dedslons  of 
the  court.  Mr.  Fields,  of  tbe  committee,  opposed  the 
■notion.  He  "thought  he  saw  the  otjeot  of  the 
amendment.  It  was  to  remove  a  demouratlo  reporter 
of  the  supreme  coort,  already  In  office,  and  pat  a 
repablican  in  bis  place.  It  was  not  obligatory  upon 
the  Judges  to  take  this  course.  Tbe  court  already 
had  a  reporter,  provided  for  by  the  acUon  of  the 
l^[lsiatnre  of  1889."  The  motion  to  recommit  was 
lost.  The  remarks  of  Mr.  Fields  and  the  course  of 
tbe  assembly  ore  oerl^nly  extraordinary.  The  twen- 
ty-third section  of  the  sixth  article  of  the  constitution 
expressly  declares  that  "  Ibe  l^slature  shall  provide 
for  the  speedy  publication  of  all  statutes,  and  also  for 
the  appointment  by  the  Justices  of  the  supreme  court 
designated  to  hold  general  term,  of  a  reporter  of  the 
decisions  of  that  court."  Here  is  a  direct  injunction 
of  the  constitution,  which  Mr.  Fields  snd  his  co-la- 
borers propose  W  disregard  for  the  purpose  of  keeping 
in  office  a  political  Ikvorite.  It  is  of  considerable  im- 
portance that  the  Judges  should  have  tbe  power  of 
selecting  some  person  deemed  by  them  competent  to 
report  their  decisions,  and  it  was  the  express  inten- 
tion of  the  constitution  that  they  should  have  such 
power,  but  the  party  loaves  and  flshes,  however 
email,  are  not  to  be  Jeopardised  for  any  such  consid- 
erations. 

"Have  we  a  supreme  court  reporter  among  uef" 
Is  a  conundrum  that  we  are  unable  to  solve,  since  it 
Is  In  effect  recorded  somewhere,  that  "  by  their  A-ults 
shall  ye  know  tliem."  Mr.  Lansing  has  now  enjoyed 
the  titles  of  that  office  for  nearly  a  year,  and  his 
"fruits"  may  be  represented  not  Inaptly  by  that 
algebr^oslgnforannnknownqnantity,  "*."  Weare 
by  no  means  advocates  for  an  unnecessary  publica- 
tion of  law-books,  but  we  submit  that  reasonable 
diligence  and  promptness  in  reporting  the  decisions 
of  the  supreme  court  are  of  importance  to  tbe  profes- 
sion of  the  stale.  Mr.  Lansing  has  exhibited  neither. 
We  are  very  safe  in  saying  that  from  five  to  seven 
hundred  opinions  have  been  delivered  at  general 
term  since  be  received  the  appointment,  and  moderate 
Industry  and  energy  on  his  part  would  have  enabled 
him  to  select  from  that  number  at  least  one  volnme 
of  oaseo  of  suffldent  Importance  to  be  entitled  to  a 


place  in  the  reports.  We  underataud  Chat  Mr.  Lan- 
sing is  a  candidate  for  renominotlon,  but  we  believe 
tbatthejudgee  can  make  a  better  selection.  Wepre- 
aome  tliat  Mr.  Barbour  wonld  accept  the  position, 
and  we  are  sure  that  ha  would  give  Ear  greater 
satiaAction  to  the  profession.  He  has  acted,  un- 
offldally,  as  reporter  for  several  years,  and,  not- 
withstanding the  numerous  difficulties  and  embor- 
TOHBments  that  must  of  neoesslty  beset  an  unofficial 
reporter,  has  performed  his  work  with  a  reasonable 
degree  of  snccees.  Freed  from  these  difficulties  and 
embarrassments,  as  be  would  be  were  he  the  antbor- 
ized  reporter,  we  have  no  doubt  that  he  would 
discharge  the  duties  of  tbe  position  in  a  very  eatisfiic- 
tory  manner.  His  acknowledged  ability  and  legal 
att^nmenls,  and  his  long  ezpeiienos  in  tbe  business, 
certainly  qoallfy  him  to  do  the  work  well. 

We  are  told  that  Mr.  Lansing  has  a  volume  now 
going  through  tbe  press.  We  believe  it  has  been  per- 
forming that  pilgrimage  for  some  months.  How 
much  longer  it  is  to  continue  must  depend  on  the 
rapidity  with  which  he  furnishes  "copy,"  and  the 
alacrity  with  which  he  gets  through  the  "proolb." 
We  look  forward  to  Its  appearance  with  "  great  expeo- 
tations,"  as,  from  the  length  of  time  be  has  been 
engaged  upon  it,  we  sball  expect  a  model  report  In 
every  parUcular. 


The  Hon.  J.  H.  Howe,  chief  Justice  of  tbe  supreme 
court  of  Wyoming,  has  written  a  letter  setting  forth 
his  views  of  the  success  of  the  experiment  of  the 
mixed  Jury  recently  tried  In  that  torrltoiy.  The 
learned  Judge  very  modestly  expresses  r^^t  for  the 
notoriety  and  publicity  that  be  has  achieved  throngb 
tbemeaneof  the  Jury  aforesaid,  and  declares  that  he 
had  never  been  an  advocate  for  the  law,  but  that  the 
law  having  been  passed,  he  determined  to  see  It  birly 
administered.  Heindulgeslnconslderableeloquence 
and  poeUo  rhapsody  in  eulogizing  tbe  female  part  of 
the  jury,  and  says:  "They  are  educated,  cultivated 
Eastern  ladlee,  who  are  an  honor  to  their  sex.  Tbey 
have,  with  true  womanly  devoUon,  left  their  homes 
of  oomfort  in  the  states  to  share  tbe  fortnnes  of  tbelr 
husbands  and  brothers  In  the  &r  West,  and  to  aid 
them  In  founding  a  new  state  beyond  tbe  Missouri." 
Of  the  results  thejudge  says :  "  With  all  my  prejudices 
against  the  policy,  I  am  under  conscientlons  obliga- 
tions to  say  that  these  women  acquitted  themselves 
with  such  dignity,  decorum,  propriety  of  conduct  and 
Intelligence  as  to  win  the  admiration  of  every  fkir- 
minded  citlEen  of  Wyoming,"  etc.  This  Is  a  very 
flattering  side  of  the  picture  for  the  ladies,  but  there 
is  another  side  that  is  perhaps  worthy  of  considers* 
tioD.  It  is  hinted  at,  iti  a  letter  that  has  been  made 
pnblic,  B^d  to  have  been  written  by  a  nieoe  living  in 
the  fomlly  of  one  of  the  "  fdncated,  cultivated  eastern 
ladles,"  who  served  her  country  on  tbe  Jury.  This 
girl  deolarea :  "  I  know  It  was  a  great  honor  for  her 
(tlie  aunt),  but  I  bad  an  awful  time  of  It,  and  was  glad 
enough  when  they  adjourned."  It  seems  that  shortly 
after  the  auntie,  "with  true  womanly  devotion,"  left 
her  home  to  "serve  her  country"  (I)  in  the  Jury-box, 
an  Infantile  responsibility,  toward  which  she  un- 
fortunately bore  the  relation  of  mother,  awoke,  and 
missing  the  maternal  Aoe,  b^pm  to  make  things 
lively.    Niece  tried  her  best  to  keep  itqulst,  and  sang 
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to  it  thla  little  dlUjr,  wbloh  will  protMbly  □ 
added  to  the  utuseiy  rhymes : 


But  "oioe  little  baby"  wh  not  to  be  bomboozlad 
out  ofhlB  dinner  by  iuoh  poeUo  effUsioiiB.  So  niece 
was  at  last  directed  by  tbe  bther  to  take  the  Infutt  to 
the  temple  of  JostiiM.    Here  la  her  story : 

"  When  I  got  there,  tlie  chief  Justice  was  preachin'  to 
tbe  irimmla  beantiftiU;',  and  told  'em  how  that  all  the 
world  was  looklDS  at  them;  and  that  Wfomiug  had  took 
the  first  step  to  s'^e  wlmmin  their  rights,  and  lots  more 
that! can't  remember.  Poor  UlysaeB  spied  his  mother 
and  was  gettlns  nneasy,  so  that  I  ooaldn't  hear  half  oF  It. 
Alter  he  got  through,  antj'  gave  the  baby  hia  dinner,  and 
ha  WBshappy  asaprlaoelooklngatallthe folks.  Shesald 
that  if  she  did  not  come  home  to  supper,  I  might  bring 
the  baby  again  aboat  darlc.  Well,  I  had  to  trot  that  baby 
three  times  a  day  baek  and  forth,  all  the  time  that  anty 
was  setting  on  that  Jury,  and  do  all  Uie  work  besides." 

This  is  oertajniy  bad  enough,  but  tbe  worst  of  It  ia 
that  the  aunt  declares  that  "she  is  going  to  read  and 
expand  her  mind,  and  some  day  start  on  a  le<<turlng 
tour."  irthattslobeoneof  the  results  of  tbe  reoon- 
atruoted  Jury  system  wa  tmst  that  that  ayetem  will  not 


B^perlenoe  Is  nstially  supposed  to  qualify  a  person 
for  tbe  ordinary  dnUes  of  life,  and  we  Ibink  there  was 
Ibrmeriy  a  proverb  asserting  it  to  be  [he  beat  tescher. 
There  seems,  however,  to  haye  entered  Into  the  minds 
of  politicians  in  this  oonntry  si  belief  that  the  less  s 
man  knows  aboot  the  duUes  of  a  public  station,  the 
more  proper  isMt  to  choose  him  to  fill  thststation. 
Tbe  oonsequenoe  is,  tliat  the  dvil  serrioe  of  our  na- 
tion is  wretched  in  comparison  with  that  of  other 
oountries,  the  civil  service  of  the  seraral  states  worse 
than  that  of  the  nation,  and  the  service  of  the  cities, 
where  the  prevalent  sentiment  has  full  play,  so  Ineffi- 
cient and  oorrupt,  that  men  have  began  to  doubt 
whether  it  can  longer  be  tolerated.  The  Jndidary 
bave,  however,  heretofore  been  ooroparBtively  nnaf- 
fectedbythe  principle  of  rotation  In  office — a  good 
Judge  beii^  usually  re-nominated  by  the  party  to 
which  he  belonged.  But  the  new  Judiciary  article  of 
the  oonstitntion  has,  by  Its  provision  limiting  the 
Judicial  office  to  persons  under  seventy  years  of  age, 
afforded  to  political  mani^ers  an  excuse  for  Introduc- 
ing t^elr  fiiTorite  theory  Into  the  Judicial  nominating 
conventions,  by  advocating  the  nomination  of  no  per- 
son over  the  age  of  fifty-six. 

By  excladLng  from  nomination  every  person  who 
will,  before  the  termination  of  fourteen  years,  reach 
tbe  age  of  throe-soore  and  ten,  we  may  possibly  reduce 
tbefrequencyof  oloctlona  for  theofflce  of  judge,  which 
is  the  only  advantage  that  can  be  Justiy  claimed.  The 
&ot  that  some  of  the  judges  must  be  supplanted  by 
new  ones,  from  time  to  time,  before  the  expiration  of 
the  fourtoen  years,  can  do  little  injury,  as  it  is  bolter 
to  change  giadnally  tlian  aU  at  once,  which,  in  accord- 
Mioe  with  the  proposed  rule,  most  be  done  at  the  close 
of  the  term  of  those  now  to  be  elected,  as  the  youngest 
oneoftiie  present  candidates  will  beat  that  time  over 
the  age  of  finy-six. 

The  constitutional  convention  saw  fit  to  terminate 
Jadidsl  labors  at  the  period  of  human  life  which  the 


wisdom  of  revelation  and  the  cotnmbn  consent  of  man 
had  designated  as  the  time  when  the  mental  and  phy^- 
cal  powers  begin  to  foil. 

Wbetlier  this  provision  was  wise  or  not.  It  is  now 
useless  to  HigJi"—,  That  the  judiciary  of  England 
has  had  among  its  most  eminent  members  many 
whose  Intellectual  vigor  remained  undiminished  long 
afler  that  time,  cannot  be  denied.  That  both  there 
and  here  Instances  have  occurred  where  tbe  infirmi- 
ties of  age  have  dlsquslifled  those  occnpying  the 
bench  for  the  duties  of  their  poslUon,  is  likewise  true. 
But  the  oonvenUon  could  never  have  antidpated  that 
they  were  about,  by.  their  action,  to  deprive  the  peo- 
ple of  this  state  of  the  services  of  those  experienced 
and  educated  men  who  now  oonsUtute  the  m^or  part 
of  our  judinary,  merely  because  some  ten  or  twelve 
years  hence  they  will,  by  law,  become  disqualified 
to  act. 

Tbe  two  parties  hold  their  conventions  before  the 
issue  of  our  next  number.  At  this  oar  last  opportu- 
nity, we  earnestly  ssk  the  profession  at  large  to  see  to 
it  that  onr  court  of  last  resort  be  made  up  of  men 
whose  age  and  reputation  shall  seoore  respect;  whose 
long  familiarity  with  their  calling  and  ripened  judg- 
ment will  insure  certainty  and  stability  in  the  law ; 
and  who,  being  no  longer  interested  In  the  conten- 
tions of  political  life,  may  give  tba  b«Bt  efforts  of  their 
mature  years  to  elaborating  and  adorning  the  Juris- 
prudence of  onr  state. 


OBITER  DICTA. 
Jndlolal  book-keeping— charging  a  Jnir. 

It  la  a  general  remark  that  all  classes  of  persons  are  ever 
ready  to  give  their  opinions.  We  think  tbe  lawyers  must 
be  excepted ;  they  sell  theirs. 

"  What  do  yon  know  of  character  of  this  man  V  was 
asked  of  a  witness  at  police  ooart,  the  other  day.  "  What 
dofknowoflilB  aharactBrT  I  know  It  to  be  unMraeAMl, 
yer  honor,"  replied  be,  with  emphasis. 

In  speaking  of  Judge  Orr,  who  recently  held  court  In 
Spartanbarg,  8.  C.,  a  local  paper  said  that  he  was  "  essay- 
ing tbe  hercnlean  task  of  removing  the  accamniated  man 
of  lltlgBUon  from  lisADgesn  Issue  Docket,"  and  that  it 
"had  no  doubt  but  the  Alphean  waters  of  a  strong  will 
and  sound  Judgment"  would  render  the  labor  mncb  easier 
of  accomplishment  than  It  appeared  to  be. 

Hon.  Pierre  Bonle,  who  recently  died  in  New  Orleans, 
□sed  to  relate  the  following  anecdote  of  himself;  Some 
years  ago  he  madean  argument  In  one  of  the  New  Orleans 
coartB  In  a  murder  case.  He  Intended,  bessid,  is  make  a 
very  dramatic  and  pathetic  statement  of  the  tragedy, 
which  took  place  in  the  kitchen  of  a  public  house.  He 
thought  be  was  getting  on  flnely.bnt  every  now  and  then 
the  jQry  and  the  entire  ooart  barst  Into  a  laogb  which  he 
could  not  nbderstand.  At  last  he  Indignantly  appealed 
for  an  eiplsnatlon  to  the  Jndge,  who  said;  "Why,  Mr. 
9oale,  when  you  donbUess  Intend  to  say  kitchen,  yon  say 
chicken." 

The  celebrated  U.  Berryer  nsed  to  tell  a  story  respecting  a 
canse  tried  before  the"Trlbiinal  dee  Mlntmles,"overwblch 
M.  Le  BoySermslse  presided.  Two  mstica  from  Mont\ 
reull  qnarreled  sl>oat  their  right  to  a  small  estate.  Ttie 
plalnurr  rested  his  right  on  a  deed  of  conveyance;  the 
defendant  had  but  unlntermpted  possession  to  rest  upon. 
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"  How  loHB,"  MUd  Uie  demooratlo  Judge,  "  haa  tbU  poo- 
K«BloQla8t«dI"  The  peasant  replied:  "Why.clUienprea- 
Ident,  at  leaat  elght7  or  ninety  yeara,  taking  In  my  grent- 
graadbtber,  my  grandbtber,  my  bther,  and  myaelt" 
"Then,"  replied  the  Jadge,  "yoa  oagbt  to  be  satlsOed. 
Eveiy  one  In  bla  torn ;  yonra  has  lastod  long  eoocigh  In 
all  coasolenoe;  now  let  yoar  poor  neighbor  have  bis." 

The  married  women  aou  or  thia  itale  ore  not  very  dla- 
similar  to  that  In  force  ander  the  Roman  Empire.  By  the 
form  of  marriage,  tbe  una,  Blrouet  anWersally  adopted, 
thewUe  had  vlrtnally  abBolnle  control  over  ber  real  and 
personal  property;  and  though  the  husband  bad  tbe 
beneat  of  tbe  dowry,  yet  even  that  was  under  certain 
restrlctloDS.  Tbe  rlcb  wlds  oonseiiuebtly  ruled  both  her 
honsehold  and  her  hnaband.  Marriage  went  ont  of  favor, 
especially  among  the  higher  classes  of  Roman  society. 
"  Yuu  ask  me,"  uld  Martial, ''  why  I  will  not  rnarry  some 
one  witb  plenty  of  moneyT  It  Is  because  I  have  nowlsh 
to  become  the  very  bumble  servant  of  my  own  wile,"       i 


OOITBT  OP  APPEAIB  ASSTBACrT. 

The  Bttffalo  rout  AUeoany  VaUey RaOnxid  Oanqmnvv.  Emilj/ 

JolnHtm,  txecutrtx,  etc. 

This  cause  being  at  Issue,  and  upon  the  oircnlt  eonrt  cal- 
endar, tbe  plaintiff  entered  an  order  for  Its  dlscoDtlun- 
ancenpon  payment  to  tbe  defendant  of  the  costs  and  dls- 
bDisemenls  Incurred  (herein,  to  be  adjusted,  and  served 
copies  on  the  defendant's  attorney,  together  with  notice 
to  iMve  his  costs  taxed.  These  papers  were  returned  by 
the  defendant's  attorney,  with  notice  that  the  dlsoontln- 
nonce  withoot  payment  of  oosta  was  a  nnlUty. 

On  tbe  eighth  of  December,  the  detbndant's  attorney,  at 
tbe  elrcolt,  took  a  dismissal  of  the  oomplalnt.  The  clerk, 
In  adJaitlng  tbe  costs,  allowed  a  trial  fee  and  a,  clerk's  fee 
on  trial,  the  plaintiff  objecting.  The  court,  at  special 
term,  decided  that  this  was  wrong,  end  ordered  a  re-ad- 
Jnstroent  by  striking  out  those  Items.  The  general  term 
afllTmed  tbe  order,  and  tbe  deftndants  have  appealed  to 
tblBconrt. 

HHd,  that "  tbe  order  troia  wblcb  the  appeal  Is  taken  is 
not  appealable.  Assuming  that  It  ollbcts  a  sobslaatlal 
right.  It  does  not  determine  or  discontinue  the  action.  It 
enables  tbe  plaintiff  to  eObct  a  discontinuance  by  tbe 
payment  of  the  costs  and  disbursements  necessary  (or 
tbat  purpose,  but  does  not,  of  Itself,  operate  as  a  dlsoon- 
ti  nuance. 

If  such  payment  Is  not  made  In  proper  time,  the  defend- 
ant will  be  at  liberty  to  proceed  In  tbe  action. 

IMan  V.  Tilt  Cflu  qf  Bnol^ffn. 
The  plaintiff  brought  an  action  for  damages  sustained 
by  him  by  i>elng  thrown  from  his  carriage  in  the  night- 
time, by  a  pile  of  dirt  laying  In  the  streets  ot  the  defend- 
ant—amnnlcipal  corporatlon—angnanled.  On  the  day 
before  the  accident  an  excavation  was  made  In  the  street 
where  tbe  accident  occurred,  by  a  plumber  licensed  by 
the  city  authorities  to  do  such  worli,  for  tbe  purpose  ot 
connecting  the  waste  pipes  of  a  private  house  with  Ihe 
sewer.  The  permit  to  do  the  work  provided  tbat  It  was  to 
be  done  "  under  tbe  direction  ot  tbe  engineer  and  director 
of  sewers."  The  rules  of  the  authorities  provided  also 
tbat  all  work  of  the  kind  was  to  be  examined  by  tbe 
inspector  before  It  was  covered  np,  and  also  that  no  ex- 
cavation In  any  street  must  be  left  open  over  night.  BtUt, 
Uiat  tbe  law  was  well  settled  that  where,  by  the  on thority 
of  any  municipal  corporation,  any  of  Its  streets  are  ex- 
cavated or  out  of  repair,  so  as  to  be  nnsatefor  use.  It  is  the 
unquoiUled  duty  of  such  corporation  to  cause  guards  or 
lights  to  be  pot  and  kept  up  at  night  to  prevent  accidents; 
and,  for  Its  neglect  to  do  so.  Is  always  liable  to  respond  in 
damages.   Bttd,  itiat  sneh  corporation  Is  liable  for  aoch 


neglect  of  duty  though  the  excavation  In  a  street  is  not 
for  a  public  Improvement,  but  Is  made  for  the  private 
benefit  of  an  Individual,  and  Is  left  unguarded  at  night  by 
(be  fUilt  of  suob  Individual,  or  of  tbe  person  employed  by 
bim  and  acting  under  a  permit  (rem  tbe  city  authorities. 
Htm,  also,  tbat  tbe  defendant,  having  given  authority 
to  open  or  excavate  a  street.  It  was  bound  to  see  tbat  it 
was  safely  done,  and  Itiat  the  said  street  was  restored  to 
lis  former  safo  condition  daring  the  some  day,  or  was 
properly  guarded  atnlgbU 

Tan.  AOen  v.  Watt. 
When  aault  Is  oommenced  by  warrant,  the  JnsUce  Is 
not  bound  to  render  his  decision  forthwith,  as  provided 
by  a  B.  8.  317,  1 121.  QUlwa  tbe  defendant  Is  in  custody ; 
and  tbe  burden  of  showing  tiiat  &ct  Is  on  the  defendant. 
Tbe  general  rule  Is,  that  a  Justice  bos  four  days  within 
which  to  render  a  decision,  and  It  1b  Incumbent  on  the 
defendant  to  show  tbatbls  cose  Is  an  exception. 


DIGEST  OF  RECENT  AMERICAN  DECISIONa 


1.  itoWiavq^uVe— While  a  married  woman  might  de- 
feat a  recovery  In  an  ocUon  against  her  as  surety  upon  a 
note  of  ber  husband,  by  appearing  and  pleading  her 
coverture,  yet  If  she  fails  to  appear,  and  anflbrs  a  personal 
Judgment  to  bo  rendered  against  ber,  she  Is,  In  the  ai>sence 
of  fraud,  concluded  thereby,  and  cannot  afterwEml  avail 
the  force  thereof  by  pleading  her  covertnre,  and  that  she 
omitted,  tbrongb  ignorance  of  ber  legal  rights,  to  make 
her  detbnse  at  the  proper  time.     Van  Metre  v.  Wei/. 

%.  Ctiaraela-  and  ^tcl  t^  fadonent  cwaJniC  u<f(.-  afler 
ocTulredprqpn^. —Personal  Judgmentsagalnsta  married 
woman,  upon  contracts  which  she  has  the  legal  right  to 
make,  are  autborlsed  l>y  )  SI33  of  Ihe  Bevlelon,  and  such 
Judgments  have  the  same  ellbat  as  personal  Judgments 
against  other  parties,  and  are  to  be  enforced  In  tbe  some 
manner.  7b. 

5.  It  Is  BoeordUigly  held,  that  alter-aoqulred  property  of 
a  married  woman  may  be  taken  nnder  a  petsonal  Judg- 
ment against  ber.  lb. 

*.  OmttUvUanal  lour. —Section  29SB  of  the  Revision  au- 
thorising personal  Judgments  against  married  women, 
under  which  aftor-ooqnlred  property  may  be  taken,  bi 
oonstmed  to  apply  to  oontracts  entered  Into  before  the 
date  of  Its  enactment  as  well  as  to  those  since,  and  this 
construction,  giving  tbe  statute  a  retnu^iectlve  operation, 
liofm  not  Impair  tbe  obligation  of  the  contract,  Inoresse 
the  liability  of  the/fliMCDKrt,  nor  create  a  remedy  where 
none  existed  before.  lb. 

6.  Argu.  1.  Prior  remedie:  —  Prior  to  tbe  Revision  a 
remedy  existed  against  a  married  woman  on  a  contract 
■be  hod  a  rlgbt  to  make,  and  by  a  proper  proceeding  her 
proper^  then  In  possession  might  be  suhJected  to  the  pay- 
ment of  the  Judgment  against  ber  and  upon  the  lulise- 
quent  acquisition  by  ber  of  other  property,  it  could  also 
be  Bohjected  by  a  like  proceeding  to  satisfy  any  balance 
remaining  unpaid.    lb. 


Im^tptlaMlUy :  KducHan.~In  an  action  for  sednctlon 
tbeoourtcbarged  the  Jury  that,  in  e«tlmaUng  tbe  plaint- 
iff's damages,  they  should  consider,  among  other  tilings, 
"tbe  loss  of  time  by  ber.  the  expense  Incurred  formcdl- 
ceiatlendanoe.trBny.  and  tHMrdwb  lie  sick  and  tbeiiiie." 
It  was  objected  that  this  luBtraotlon  was  erroneous,  be- 
cause Inapplicable  to  tbe  tMtlmony,  there  being  no  evi- 
dence of  loss  of  time  during  sickness,  or  thataphj-sician 
was  employed,  or  any  thing  expended  for  medicine. 


■FramE.H 
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nursing  or  other  service.  It  was,  however,  proved  tbai 
tbe  plaintiff  had  given  birth  to  a  child,  though  there  wai 
□a  evldenoe  la  to  how  many  days'  loes  of  time  wu  occa 
Binned  thereby.  ffeM,  that  there  was  no  sufllclBnt  erroi 
Id  thelDstructlontoJiutliy  a  reversal  of  the  Judgment — 
Qrov  V,  fienn. 


I.  j^nMTtqfiven''.— Alooalagentofalbrel|n 
company,  aatborUed  to  ellbot  contncUof  InsoraDce,  and 
conduct  the  bnalness  at  his  agency,  la  U>  be  considered  a 
general  agent,  and  competent  to  bind  bis  company  by 
acM  which  are  within  the  scope  of  the  general  authority 
bepossessesithongh  In  violation  or  limitations  upon  that 
authority  not  brought  home  to  the  knowledge  of  the 
BSBured.     .^Hnun.  MUler  dl  Oii.\.  TKc  II 


1.  Aaenl'tpoietrloaeetplordert:evldtnee.  —  WtMiieTnodb 
agent  has  power  to  bind  the  company  In  oase  of  a  loss, 
Bod  before  settlement  thereof,  by  the  acceptance  of 
an  order  drawn  by  the  ossored  la  favor  of  a  creditor, 

3. But  If  not,  such  powers  conld  be  Implied  (Tom 

such  acta  on  the  part  of  the  company  as  would  Induce  the 
pabllo  to  believe  that  sucb  power  had  t>een  conferred. 
So,  too,  his  acts  In  this  respect  might.  Id  alike  manner,  be 
eubsequenUy  raUSed,  and  the  company  thus  estopped 
from  denying  tbeir  validity;  aud  evidence  of  acts  tending 
to  show  such  authority  or  ratlOcallon  are  admissible.  lb. 


1.  JndMnunf ybrnutemM.  —  An  indictment  for  keeping 
a  oniHSnoe,  under  section  15S4  of  Uie  Revision,  is  suoicleni, 
which  charges  the  oflfanse  as  having  been  committed  "by 
using  and  keeping  o  room  and  place  for  the  purpose  of 
selling  therein  Intoxicating  llqaors  In  violation  of  section 
1M2  of  the  Revision."    Tlie  BaU  v.  Pnemaxi. 

2.  Quonftnnq^prMjf.  — Proofofoccasiooalsaleelnasecret 
manner,  without  testimony  that  tbe  place  was  notorl- 
onaly  or  publicly  known  as  a  place  (Or  the  sale  of  Intoxi- 
cating liquors,  lasuOlulent  to  convict  In  a  prosecution  for 
nuisance  under  said  section  iwi.  Xb, 


Jtetwrxil  in  tMprtme  oourf .-  rtMoroMon  </  property  UAen.  — 
Where  property  taken  under  a  Judgment  from  which  an 
appeal  bas  been  laheo  without  theflllng  of  a  supersedeas 
bond,  and  which  Is  afterward  reversed,  has,  by  voluntary 
sale,  or  by  Heimre  and  sale  under  process,  passed  to  an 
Innocent  pnrchaser  pending  the  appeal,  or  where  money 
collected  under  snch  judgment  Is  received  by  one  ooen- 
pylDg  a.  fiduciary  capacity,  as  by  an  adralnlstrator,  and 
he  has,  pursuant  to  an  order  of  court,  paid  It  over  to 
another,  the  summary  remedy  provided  by  section  8540 
of  the  RevlBiOn,  for  the  restoration  of  property  or  money, 
cannot  properly  be  ail  ministered,  and  the  party  la  left  to 
bis  ordinary  remedy.   HanKMlit  v.  BlqffOrd. 


Unreeorded  deed,  —  Aa  unrecorded  deed  will  take  prefer- 
ence over  a  Judgment  or  attachment  lien.  Not  is  the  case 
varied  by  the  (act  that  the  deed  Is  withont  a  proper 
acknowledgment,    Ho^  v.  Altai  et  at. 


Atlioiirnmeni  by  aaonuy.— The  sheriff  has  do  power  to 
authorise  tbe  attorney  of  one  of  the  parlies  to  adjourn  a 
Judicial  sale:  and  >br  such  an  Irregularity,  a  sale  on  the 
day  U>  which  the  adjournment  was  made  will  be  beld 
invalid.    WoV  v.  Fan  Mtirt  et  aL 


1.  CtuMenge:  adtuU  Mu.  —Tbe  action  of  the  court  below 
In  rejecting  ajuror  under  a  challenge  for  sotaal  bias  Will 
not  be  disturbed  unless  It  be  clearly  shown  that  the  dis- 
cretion confided  to  the  court  by  the  statute  has  been 


1.  .Ruto  (^ipJlccL -^  The  r«iIectlon  of  a  Juror  because  he 
had  BB  plaintiff  a  similar  case  pending  in  the  same 
oonrt  sgalnst  another  party,  was  held  not  erroneons.  lb, 

S,  8o,too,ttier4ectioDofanotherjQrorwhowasshowa  to 
be  an  old  acquaintance  of  the  plalntl(r,and  to  have  received 
from  blm  a  (oil  and  oircnmstantlsl  account  of  his  caae, 
and  that  be  believed  all  that  the  plaintiff  had  stated,  etc. 
but  that  be  bad  no  opinion  whether  plaintiff  was  right  or 
wrong,  was  beld  not  erroneons.  lb. 


P>rcibU  entry  and  detaintr.  —  Where  a  tenant  takes  poa- 
seaslOD  of  premises  under  an  agreement  that  he  Is  to 
occupy  [hem  only  so  long  as  he  shall  continue  in  the 
employ  of  the  landlord,  ha  will  not  be  regarded  as  a 
tenant  at  will,  but  one  holding  under  a  definite  lease,  and 
If,  after  quitting  the  service  of  the  landlord,  he  refoses  to 
yield  nppoaseeslou  of  the  premises,  he  will  be  regarded  as 
one  holding  over  after  the  termination  of  a  lease,  and 
subject  to  an  act  of  fOrclblo  entry  and  detainer  on  tbe 
part  of  bis  landlord  upon  tbcee  days'  notice  to  quit. 


reden9llon,  —  A  Jnnlor  mortgagee,  after 
his  debt  has  been  folly  satisfied,  has  no  right  of  redemp- 
tion, which  ha  can  eierclse  htuuielfor  transfer  to  another. 
(Tom  a  prior  sale  made  under  foreclosure  of  a  senior 
mortgage  to  which  he  was  not  made  a  party.  MeSeniyv. 
Qx^ierelaL 

X  Nor  Is  the  mle  varied  by  the  (Oct  that  the  Junior 
mortgage  is  In  tbe  form  of  an  abeolnle  conveyance,  and 
that  the  mortgagee,  after  payment  by  the  mortgagor  and 
at  bis  request,  executes  a  oonveyance  of  the  premises  to 
a  third  party.  All  rigbt  of  redemption  being  eztin- 
gulahed  by  payment  of  the  mortgage,  none  is  transferred 
by  the  conveyance.  lb. 

a.  JiedempUon  by  tubttguent  creditor.  —An  ordinary  Judg- 
ment creditor  (or  a  surety  subrogated  to  his  rights  by 
payment  of  the  judgment)  whose  Judgment  was  rendered 
subsequent  to  a  decree  of  fbrecloenre  in  bvor  of  a  third 
party,  but  before  a  sale  thereunder,  has.  It  would  seem, 
nnder  the  statute,  by  virtue  of  the  lien  of  his  Judgment 
on  the  mortgagor's  Interest  In  tbe  mortgaged  premises, 
the  right  to  redeem  at  any  time  before  sale.  But,  It  this 
right  Is  not  exercised  before  sale,  it  will  thereby  be  as 
esectually  barred  as  If  the  creditor  bad  been  made  a 
party  to  the  foreclosura  proceeding,  or  subsequently 
brought  In  for  the  purpose  of  cutting  off  his  right.  lb. 

4.  FbreelBture:  parHet:  redemi!tlim.—A  decree  of  fore- 
closure and  sale  thereunder  is  not  void  because  a  subse- 
quent purchaser  of  part  of  the  morlgage  premises  was  not 
made  a  party  to  tbe  foreclosure  proceeding.  Tbe  pur- 
chaser in  snch  case  merely  holds  the  equity  of  redemption 
which  be  may  enforce  by  a  proceeding  therefor.  Doaglai 
el  al.  V.  BMu^ 

5.  Pureluuerqfparttmitt  r«l«m  Ae  wAote.  —  A  purchaser 
of  part  of  the  mortgaged  premises  can  redeem  only  by 
poylugthewholeofthedebt  secured  by  the  mortgage.  lb. 

a.  Keleate  o/  porHan.  —  Where  several  lota  are  covered  by 
a  morlgage,  the  release  by  the  mortgagee  of  one  of  the 
lota,  with  notice  on  his  part  that  otber  of  the  lots  bad  been 
sold  by  the  mortgagor  to  third  parties,  will  have  the  efl^t 
to  dlscharse  tbe  lots  thus  aliened  to  tbe  extent  of  tho 
pro  roro  value  of  the  one  released,    /taj/torv.  Sliortt,adm'r. 

T.  Allter  If  It  could  l>e  shown  that  the  mortgagor  had  no 
title  to  tbe  lot  released,  or  that  purchasers  were  notpreJu- 
dloed  by  the  release.  lb. 


I.  Bridget.  —  Tbe  town  of  Cedar  Falls,  under  Its  act  Of 
Incorporation,  had  the  power  to  contract  for,  and  to  Issue 
warrants  to  provide  for  the  payment  of,  the  oonstructloQ 
of  a  free  bridge  across  the  Cedar  river,  wltbln  the  corpo- 
rate limits  and  upon  ground  dedicated  and  set  apart  fura 
street,  though  tbe  town  was  laid  off  on  only  one  side  of 


THE  ALBANY  LAW  JOURNAL. 


tbe  river,  bot  was  approaobed  tnau  the  otber  side  by  a 
road  touching  the  river  where  the  bridge  waa  located. 
IHtKly  y.  The  OUy  of  Oedar  POUi. 

2.  CfioroiYn-iyKrlp.— The scrlplBaaedbyUie corporation 
to  provide  tot  Vbe  payment  of  said  bridge  vaa  not  tuned 
to  clniDliLla  BB  money  and  Is  not  therefore  YOld  Cdt  that 

5.  Sar^ta«daiaetivalalinomtdlum.—Thebi£tttiAtiaeia~ 
berg  of  tbe  council  may  haiVeoontampUlfldBttbetlnieof 
voting  tbe  acrlp  that  It  might  or  wonld  becoma  a  conve- 
nient clroutatlng  medium  would  not  make  It  moue; ,noF 
Its  Inne  violative  ol  the  law.  Not  wonld  tbe  corporation 
be  released  from  liability  by  the  luit  (bat  the  sarlp  whs 
used  bj  Individuals  or  tbe  commonltj'  generallrBsadr- 
on latlng  medium.  lb, 

4.  (Xttf^f^fAelav.— Itwaa  thflobjectoftbelawtolarlta 
bands  upon  bantcing  corporations  prohibited  by  tbe  ez- 
preas  language  of  the  old  constitution,  and  It  Is  not 
applicable  (o  mnnlclpsl  corporatlonilnnlog  Its  warrants 
or  scrip  In  payment  of  lis  octnal  Indebledneaa.  lb. 

6.  Snip :  free  <md  Ml  Irridoe.  —  Bctlp  Inued  by  a  mnnlcl- 
pal  corporation  for  the  erection  of  a  free  bridge  would 
not  be  Invalidated  by  the  oonnolt  snbeeqneDtlj'  declaring 
It  ■  toll  bridge.  And  the  rule  would  be  the  same  whetber 
the  scrip  remained  In  tbe  bands  of  the  contractor  or  had 
been  Irenaferred  to  Iblrd  parties.  lb. 

0.  lAmtitUton  t^f  corjxmtUm  indAlednen;  conttUvHonai 
Jaw,— If  amunlclpal  corporatloa  has  the  means  In  Its 
treasnr;  lo  meet  Its  Indebtedness,  the  lasne  of  warranU 
to  amounls  larger  than  Qve  per  cent  of  Its  taxable  prop- 
erty would  not  be  a  rlolaUon  of  secUon  3,  arUcle  XI  of  the 
new  conslltiition,  which  provides  that  no  municipal  corpo- 
ration sholl  be  allowed  to  become  Indebted  to  an  amount 
exceeding  flvo  per  cent  of  the  taxable  property  within 
the  corporallOD.  In  such  case  It  would  not  become 
Indebted  wHhln  tbe  meaning  of  the  oonaUtutlonal 
clause.  lb. 

T.  What  emttUvIe*  IndtUMhwsi.— So,  too,  an  obligation 
arising  under  a  contract  on  the  part  of  a  manlctpal  cor- 
poration to  pay  fbr  work  when  aDd  as  It  shall  be  performed 
In  the  futnre,  does  not  constitute  or  ripen  Into  an  Indebt- 
edness within  tbe  meaning  of  the  constitution  until  the 
performance  of  the  work.  lb. 

ROTBS  AMD  BILLS. 

1.  FitUtto  t^  blank .-  /onrerv  "t^  Jraud.  —  The  maker  of  a 
promissory  note,  obtained  under  clrcamstances  wblob 
would,  as  between  blm  and  tbe  payee,  render  the  latter 
guilty  of  forgery  or  fraud,  may,  nevertheless,  be  liable  on 
tbe  note  to  a  bmaftde  bolder  to  whom  It  has  been  negoti- 
ated before  due.  UcDamOd  v.  Th»  JtuteaUne  NaOonal 
Bank. 

3.  SuU  appKmt.  —  Where  a  person  Intmsted  by  another 
with  a  paper  signed  lu  blank,  to  be  filled  np  ss  an  order, 
disregards  the  Instmctlon,  and  mis  U  np  as  a  negotiable 
promissory  note,  tbe  maker  Is  Uable  tbereontoabouajld* 
holder  thereof  to  whom  It  lias  been  negotiated.  lb. 

5,  TitdomneTti  o^  eoUaitnzit  ^  <febtor,— A  Judgment  by  a 
creditor  against  his  debtor,  as  indorser  of  a  note  held  by 
such  creditor  as  collateral  security  for  a  note  executed 
to  him  by  the  debtor,  constitnlea  no  bartoasnltby  the 
former  against  tbe  latter  on  the  note  thna  secured.  Bon- 
heimer  Brot.  V.  Bart. 

4.  FaiflnenI:  ezHncrubAiuTiL ~  Where  In  sncb  case  tbe 
debtor  settled  the  Judgment  on  tbe  collateral  by  paying 
tbe  cred  Itor  a  certain  proportion  thereof,  and  taking  an 
assignment  of  It  to  himself,  which  Judgment  was  against 
the  makers  of  the  collateral  note,  as  well  as  against  him 
ss  Indorser  thereof.  It  was  held,  that  this  oonslllnted  no 
bar  to  asult  upon  the  original  Indebtedness,  and  amounted 
to  an  eiltngulshment  thereof  only  to  the  extent  of  the 
actual  amount  received.  In  the  absence  of  any  agreement 
or  nnderstandJDg  to  the  contrary.  lb. 


terred  upon  It,  wben  the  arm  under  tbe  new  name  Is  com- 
posed of  the  same  members  as  that  aoder  the  old  one. 
.BfIHiv>I«VV.  Anown. 


1.  Anwer:  Ugal  airuiuiion:  Oaaarrer.  —  A  Clause  of  an 
answer  In  an  action  upon  apromlssory  note,  which  merely 
denies,  as  a  conclusion,  that  there  Is  due  on  the  note  tbe 
amount  claimed  by  the  plalntllT,  constltnai  nodefense, 

and  may  be  assailed  by  demurrer.    Sludalegerv.Smilh. 

2.  SeOuMon;  rrqviatlet  qfpelUlm.  — In  an  action  by  an 
unmarried  woman  tor  her  own  seduction,  the  petition, 
sfter  allying  the  bet  of  sedactlon,  ete.,  averred  "that 
plaltiUfT  had  been  damaged'  by  the  defendant  In  the  sum 
of  15.000,  for  which  she  asks  Judgment."  It  was  argued  for 
the  Ilrst  time  after  trial  and  verdict,  that  the  petition  was 
defective  In  not  averring  that  plaintiff  wasdomuged  by 
reason  of  the  wrong  or  Injury  Imputed  to  defendant. 
Held,  that  the  damages  were  anIDclently  alleged  to  be  the 
result  of  the  sedncLlon  to  sustain  tbe  verdict.    Qm)/  v. 


1.  EiceptiamloiudamrrUi  rendered  <n  tncaf fon.  — That  the 
report  of  a  reteree  was  filed  and  Jadgment  thereon  ren- 
dered In  vacation,  constltntes  no  suIDcleat  reason  for  not 
excepting  thereto,  nor  prevent  tbe  application  ol  the  rule 
that  tbe  supreme  court  will  not  review  the  action  of  the 
court  below  nnlesn  excepted  to.  ROberU  v.  Out. 

%  Aulffnment  of  Arori.  —  Errors  not  embraced  In  the 
assignment  of  errors,  thongb  raised  In  argument,  will  not 
be  considered  by  the  supreme  coart.  lb. 

9.  Redundeml  matter.— That  a  pleading  contains  matter 
which  Is  Irrelevant  or  redundant,  Is  not  a  ground  of 
demurrer.  A  motion  to  strike  snch  matter  from  the 
pleading  Is  the  proper  remedy  under  section  2fflS  of  the 
Revision.  Dmnlai  ttoLy.  Bithop. 


1.  LiabaOv  at  earneri  for  baooage.— The  liability  of  a 
railway  company  as  a  common  carrier  for  the  baggage  of 
a  passenger  terminates  upon  the  eipiralion  of  such  rea- 
sonable time  afler  Its  arrival  at  the  place  of  destination 
as  will  enable  the  traveler  to  receive  and  take  obargo  ol 
the  same.  Jfols  v.  C  it  A.  W.B.B. 

S,  In  determining  what  would  heareasonabie  time,  the 
customs  □(  the  company,  the  manner  of  transporting 
baggage  from  the  station,  and  all  tbe  circumstances  sur- 
rounding the  case  will  be  considered,  lb. 

S.  UabOUt)  of  a  uorfAmMRnan.  — When  baggage  Is  nn- 
olalmed  within  a  reasonable  lime  after  Its  arrival  at  tbe 
place  of  destination.  It  Is  the  duty  of  the  company  to  store 
U  in  a  proper  and  secure  place  until  called  for {  and  when 
stored,  tbe  liability  of  warehouseman  attaches  to  the 
company,  audits  liability  aaacarrler  ceases.  lb. 

4.  i>tfH«q^«iareh(Hunnan.— The  obligation  of  (he  com- 
pany OS  a  warebouseman  Is  to  take  ordinary  and  rea- 
sonable care  of  tbe  property  Intrusied  to  Its  charge, 
and  exercise  toward  It  such  diligence  as  men  usually 
exert  In  respect  to  their  own  concerns.  It  would  bo 
liable  for  theft.  If  it  were  the  result  of  tbe  want  of  proper 

G.  Suit  appliBd.—Tha  baggage  of  a  traveler  was  not 

claimed  after  lis  arrival  at  the  place  of  destination.  Afler 
remaining  on  the  platform  several  hours,  it  was  removed 
by  the  station  agentlntoaroom  which  was  tbe  only  place 
for  storing  baggage  connected  with  thestatlon,  and  which 
was  not  a  secure  place  for  keeping  soch  property,  Ihe 
door  being  so  Imperfectly  fastened  ss  to  constitute  no 
hlnderanoe  to  any  one  dealrlng  to  enter,  and  tbe  building 
left  without  a  wateh.  During  Hie  night  the  trunk  was 
broken  open  and  rifled.  Held,  that  the  company  was 
liable.  Jb. 

SSBTICB  AMD  EkTnnN. 

OrtjjIiMiinoMcr.— Aretnrnon  an  original  notice  that  It 
was  "  personally  served  by  reading  In  the  hearing  of  the 
deieudantand  leavingatruecopyw 
Orantn  v.  Henry. 


,"  Issufllclent, 
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1.  B^anl  lax  paid  (o  vnyati  dUfrtet.  —  Certain  sections  or 
laiul  embraced  vltbln  (he  geogrsptileal  UmlU  of  the  civil 
township  o/  C.  were  also  embraced  within  the  limits  of 
the  school  district  townihlp  of  R.  The  «chooI  dlBtrtct 
tovrnghlporC.inclDiled  oil  of  the  civil  townshipof  C,,ei- 
cepc  the  lands  emhraoed  Id  Ute  school  dlatrlot  township 
of  R  For  Mcvera)  SDCoesslve  years  the  school  district 
township  of  R.  and  the  school  district  township  of  C  cer- 
tifled  np  to  the  proper  eonnty  authorities  the  per  centnm 
or  rate  of  taxation  voted  by  their  respective  dlstrlcla  for 
school  purposes,  and  the  same  was  levied  for  sncb  years, 
but  the  percentDni  thus  certlflednp  by  the  school  district 
of  R  ID  the  coDnty  anthorlUea,  and  b;  them  levied,  was 
not  carried  ont  upon  the  Ulz  lists  upon  said  land,  and. 
conseqnently,  never  collected,  bnt  Instead  thereof,  the  per 
centnm  voted  by  the  school  district  of  0.,  and  certlfled 
np,  was  carried  ontnpon  the  tax  lists  aa  the  amonntof  tax 
Qpon  said  lands,  collocutd  by  the  oonnty  treasurer,  and 
by  him  paid  over  to  said  school  district  townstilp  of  C 
Uild,  In  an  Bcllon  by  the  school  district  township  of  R. 
against  the  school  district  township  of  C.  to  recover  the 
amount  of  tax  thus  paid  over  to  the  latter,  that,  as  the  tax 
levied  by  the  coaaty  authorities  fbr  the  plaintiff  was 
never  collected,  but  another  and  dlffbrent  tax,  vix. :  that 
certlfled  npby  the  defendant,  the  money  collected  did  not 
as  or  legal  rlgbt  belong  to  the  plalntlff,andthatlt  waanot 
entitled  to  recover.  JHilrtet  ToumMpqfS/^?(dtV.  TheDii- 
tritt  Towntltip  t^  CWnloa, 

2.  ^oTHV  Add  and  TKtivti:  utopiwl.  — It  appearing  (Tom 
the  record  tlisl  there  was  a  dispute  l>etween  the  two  dis- 
tricts respecting  their  boa ndarlea— each  claiming  the 
territory  In  question,  and  fblUng  to  settle  the  qnestlon  In 
some  legitimate  way,  the  allowance,  by  the  plaintiff,  of 
the  defendant  to  levy,  collect  and  receive  the  taxes  from 
year  to  year,  and  expend  thera  in  meeting  the  wants  of 
the  district,  estops  It  from  maintaining  an  action  therefor 
as  for  money  had  and  received,  upon  principles  ot  pnblie 
policy  similar  to  those  which  deny  to  a  party  who  vnlan- 
lorlly  pays  an  11I<^b1  ornnoonstltutlonal  lax.  the  right  to 
recover  It  bade.   Per  D11.1.0H,  Ch.  J.  lb. 


1.  O/noflimalbantiAaru.—ChapterlSS,  laws  oflSBS,  pro- 
viding for  the  taxation  of  shares  In  national  hanlcs,  is 
anthorliod  and  valid  under  the  ftjrty-flrst  section  of  the 
act  of  congress  of  June  S,  1SS4,  and  that  of  February 
10,  I8SS. 

ATim-  1:  TS"*  o/repeating  dotue.  — By  the  clause  con- 
tained In  Uie  fourth  section  of  said  act  of  the  general 
axsembly  of  IBItS,  repealing  all  acta  and  parts  of  aols  Incon- 
sistent therewith,  the  abstract  (existing  when  the  case  of 
UaMmra  v.  The  Supervtiort,  IS  Iowa,  IS),  was  decided)  to 
taxing  the  shares  In  nalional  banks,  presented  by  section 
1598  of  the  Revision,  which  provided  merely  for  the  taxa- 
tion of  tbemplral  Instead  of  the  (horei of  banks  organlied 
under  the  stale  hanking  law,  wns  removed;  and  under 
the  general  revenue  lawof  the  state,  the  taxation  of  shares 
In  iheslatebanlisIsauUiorlEed.  Monfmanv.  YounMnetal. 

2.  AfffAlqi'rceTnpfiOn.  — If  property  which  the  legislature 
has  declared  to  be  liable  to  taxation  Is  to  be  exempted 
from  bearing  lla  due  proportion  of  the  public  burden,  the 
exemption  roost  restnpon  some  clear  and  Just  gronnd; 
and  conrla  are  not  Justlfled  In  Indulging  In  nice  distinc- 
tions todelSat  the  l^lslatlve  will,  lb. 


1.  CftontKi^lncrtinlnaJciMM.— The  action  of  the  district 
court  in  overruling  an  application  (Or  a  change  of  venne 
In  a  criminal  prosecution  will  not  be  disturbed,  unless  it 
•atlHfactorlly  appears  that  there  has  been  an  abuse  of 
dlHcrellon.    The  Hate  V.  HvlrAinton. 

2.  Itutt  oppfied.— In  a  prosecution  Ihr  a  misdemeanor, 
consisting  In  a  violation  of  the  llgaor  law,  the  defendant 
fUedanappllcatlonforachangeof  venae,  based  upon  the 


gronnd  of  excitement  and  pr^udlce  against  him  In  the 
ooanty,  and  stating  that  the  same  excitement  and  prttfn- 
dlce  existed  In  three  other  counties  named.  Forty-six 
persons  signed  an  affidavit  that  they  believed  that  the 
defendant  could  not  obtain  a  fair  and  Impartial  trial  In 
the  counties  named.  Thlrty-fharpersonsslgnedaconnter 
affidavit  denying  the  existence  of  prefudlce,  etc.  Tbe 
court  overruled  the  application.  Belk,  that  there  was  no 
error  In  the  ruling.  lb. 


Speeiat  flniOngt!  new  (rial.  — The  failure  of  the  Jury  to 
return  a  special  verdict  upon  a  parUcnlar  qnestlon  sub- 
mitted U>  them  constitutes  no  ground  for  »  new  trial, 
especially  where  the  general  verdict  Is  warranted  by  the 
evidenoe.    Dtvtly  v.  Ttte  Cfly  >V  Odor  Pattt. 


EXCHEQUER  I^AMBER. 


.  TKe  jndlond  JtaUmai/  COmpatnl- 

OirrierM  btf  raliway .-  contract 
latent  d^eet  In  earriage:  irarranty  a 
core."— The  plalntllf,  a  passenger  for  hire  on  the  defend- 
ants' raliway,  suffbrcd  an  Injury  In  consequence  of  tbe 
carriage  In  which  he  was  traveling  getting  off  the  line 
and  upsetting.  The  accident  was  caused  by  tbe  breaking 
of  the  tlreofoneof  the  wheels  of  the  carriage,  owing  to  a 
latent  defect  In  the  tire,  which  was  not  attributable  to  any 
fault  on  the  part  of  the  manubcturer.  and  could  not  be 
detected  previously  to  the  breaking :  Held,  affirming  the 
Judgment  of  the  courtof  queen's  bench,  that  the  company 
were  not  liable  In  respect  of  such  Injury,  there  being  no 
contractof  warranty  and  Insurance  In  tbecaseof  paneen- 
*gers  that  the  carriage  should  l>e  In  all  respects  perfect  for 
Its  purpose,  that  Is  to  say,  tree  troia  all  defects  likely  to 
cause  peril. 

Observations  on  the  obligation  In  such  case  of  common 
carriers  to  take  due  care. 

The  Ibllowing  case  was  stated  on  appeal,  the  court  of 
queen's  bench  (Blace:bdbn,  J.  dUemUenle)  having  given 
Judgment  In  lavorof  tbe  delSndants. 

The  action  was  brought  by  the  plHlntlff  to  recover  dam- 
ages from  the  defendants  (or  Injuries  sustained  by  him 
while  traveling  as  a  passenger  by  railway  from  Notting- 
ham to  Sonth  Rhlelds,  in  conseqnence  of  negligence 
allied  to  have  been  committed  by  the  defendants.  Tbe 
plaintiff  took  a  seoond-clsss  ticket,  and  the  carriage  In 
which  he  was  traveling  got  off  tbe  line  and  was  npset, 
and  the  plaintiff  reoslved  Injuries  therefrom.  The  cause 
of  the  carriage  getting  off  tbe  line  and  upsetting  was  the 
breaking  of  the  tire  of  one  of  the  wheels,  and  such 
breaking  arose  from  a  latent  defect  In  the  tire,  which  was 
not  attributable  to  any  Iftnlt  on  the  part  of  the  manuEac- 
tnrer,   and  eoubl    not    be   detected    prevjousi;   to   the 

Thequcellon  for  the  opinion  of  the  court  was,  whether 
the  plaintiff  was  entitled  to  recover  In  the  action. 
Tbe  following  Judgment  of  the  court  was.  on  May  10. 

136a.  delivered  by  — 

Montaguf:  Svith,  J.  —In  this  case  the  plaintiff,  a  pas- 
senger for  hire  on  the  delhndants'  railway,  suffered  an 
Injury  In  consequence  of  the  carriage  in  which  he  was 
traveling  getting  off  of  tbe  line  and  upsetting;  the  acci- 
dent was  caused  by  the  breaking  nf  ihe  tire  of  one  of  the 
wheels  of  the  carriage,  owing  to  "a  latent  defect  In  the 
tire,  which  was  nnt  attributable  to  any  bull  on  the  part 
of  tbe  manuAictnrer,  and  could  not  be  detected  previously 
to  the  breaking."    Does  an  action  lie  against  the  company 


THE  ALBANY-  LAW  JOUENAL. 


noder  tbfiM  BlrcDinstBDcesT  Ttilsaaeatton  Involves  the 
oonslileratloD  ol  t&e  true  nature  at  tbe  contract  mvle 
between  a  paaaeuger  and  a  general  carrier  of  paiseneei's 
for  hire.  Ills  obvious  that  tor  the  plaintiff,  on  thla  state 
or  &uitB,  lo  BQCceed  In  this  action,  be  must  ealabllab  either 
that  there  la  a  warranty  b;  war  of  Inanranoe.on  the  part 
of  the  oarrler  to  convej'  the  pauenger  ntely  to  his  Jour- 
ney's end,  or,  as  hia  learned  coanael  malnlr  Inalated,  a 
warranty  that  the  carriage  In  which  he  travsls  Btionld  be 
Id  all  respecta  perfect  lor  Ita  pnrpoae,  that  Is  to  aay,  (Ne 
from  all  defecla  likely  to  caoae  peril,  although  those 
defMta  were  aoch  that  do  aklU,  care  or  tOrealEht  conld 
have  detected  their  ezlatence. 

We  are  of  opinion,  after  oonalderatloD  of  the  anthori- 
tl«,  that  there  la  no  aoch  contract,  either  of  geDerat  or 
limited  warranty  and  Insnranoe,  entered  Into  by  tbe  car- 
rier of  paaiiengera.  and  that  the  contract  of  sncb  a  carrier 
and  the  obligation  nbderlakeD  by  hlin  are  to  lake  due 
care(lDclDdlngin  that  term  tbeaaeof  aklll  andfbrealgbt) 
to  carry  the  pasaenger  aafely.  It  of  coarse  tOllowa  that 
the  abaenoe  of  auch  care,  In  other  words,  neBllgenoe, 
would  alone  be  a  breach  of  this  coDtracl,  and  aa  the  tncta 
oftbUcasedo  not  disclose  socb  a  breach,  and,  an  the  con- 
trary, Degatlve  any  waot  of  ablll.care  or  forealgbt,  we 
think  the  plaintiff  baa  timed  to  anataln  bla  action,  and 
that  the  Judgment  of  the  ooort  below  In  biTor  of  the 
delbodanla  ought  to  be  aOrmed. 

The  law  of  England  baa  from  tbe  earllent  tlmea  ealab- 
Ilahed  a  broad  dlatlnctloQ  between  the  llBbllltlea  of  com- 
mon carriers  of  goods  and  of  paasengen.  Indeed,  the 
responsibility  of  the  carrier  to  redeliver  the  goods  In  a 
sound  state  can  attach  only  In  tbe  case  of  goods.  This 
reaponslblllty  (tike  tbe  analogona  one  of  lonkeepera)  has 
been  so  long  fixed  and  is  so  nnlversally  known  that  car- 
riers of  goods  undertake  to  carry  on  contracts  well  nn- 
derstood  to  comprehend  Ibis  Implied  liability.  If  It  had 
not  been  the  euatom  of  tbe  realm,  or  the  common  law 
declared  long  ago,  that  carriers  of  goods  should  be  ao  liable, 
It  would  not  have  been  competent  for  tbe  Judges  In  the 
present  day  to  have  Imported  sach  a  liability 
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Is,  aa  It  seems  to  na,  what  we  are  asked  by  the  plaintiff  to 
do  Id  the  case  of  oorriers  of  pewaengera.  The  liability  of 
the  common  carrier  of  goods  attached  upon  tbe  partlcalar 
bailment  of  tbe  goods  to  blm  In  bl»  oapaolty  of  common 
carrler,and  the  mlea  which  govern  the  rights  of'ballors 
and  bailees  of  tbloga  are,  of  course,  applicable  ODiy  to 
tblnga  capable  of  bailment.  Tbe  law  and  tbereaaous  for 
It,  Id  the  case  of  ballmeDts  to  carriers,  are  found  In  Itae 
great  Judgment  of  Holt,  C.  J.,  la  Ooggi  v.  Bernard,  1 
Smith's  Lead.  Cns.  189,  and  are  thus  slated:  "As  to  the 
Hfth  sort  of  bailment,  lis.,  a  delivery  lo  carry  or  otherwise 
manage  tor  a  reward  to  be  paid  to  the  bailee,  those  cases 
are  of  two  sorla,  either  a  delivery  to  one  that  eierclsea  a 
public  employment,  or  a  delivery  to  a  private  person. 
First,  If  It  be  to  a  person  of  tbe  flratsort,  and  he  Is  to  have 
a  reward,  he  Is  bonod  toanswerforthe  goods  at  all  events, 
and  this  la  the  caae  of  the  common  carrier,  common  hoy- 
man,  master  of  a  ship,  ete.,  whiob  case  of  a  master  of  a 
ship  was  first  Bdlndged  SI  Cor.  1,  in  tbe  caae  of  Mori  v.  Atue. 
Baym.  220;  S  Q,  I  Vent.  tW,  238L  Tbe  law  cbarges  this  per- 
son thns  Intrusted  to  carry  goods  against  all  events  but 
acte  of  Qod  and  of  tbe  enemies  of  tbe  king.  For  though 
the  torce  he  never  ao  great,  as  It  an  irresistible  multitude 
ofpeople  should  rob  blm,  nevertheless  he  Is  chargeable. 
And  this  Is  a  politic  establishment,  contrived  by  the  policy 
Of  the  law  for  tbe  satoty  of  all  persons,  the  necessity  of 
wboae  aSUra  oblige  them  to  trust  these  sorta  ot  persons, 
that  they  may  be  sate  In  their  ways  of  dealing,  tor  else 
theae  oarrlen  might  have  an  opportunity  of  undoing  alt 
persona  that  bod  any  dealings  with  them  by  combining 
with  thlevw,  etc.,  and  yetdolngit  In  such  a  clandestine 
manner  as  would  not  be  possible  to  be  discovered.  And 
this  Is  the  reason  the  law  Is  tonnded  upon  In  that  point." 
Tbe  same  law  Is  tound  In  numerous  text-books  (some  of 


which  are  referred  to  In  the  Judgments  of  my  bi 
Mellorand  Lush  In  tbHr Judgments  below),  and  bas been 
acted  on  for  centuries  in  the  esse  of  carriers  Of  goods. 

The  court  la  now  asked  to  declare  tbe  same  law  to  b« 
applicable  to  contracts  to  carry  pasaengers.  Tbe  learned 
counsel  for  tbe  plalntlfffelt  the  dllBcnltyof  the  attempt 
toapply  the  entire  liability  ofthe  carrier  of  goods  to  tha 
carrier  of  passengers,  but  he  oonUnded  tor  and  mainly 
relied  on  the  proposition  that  there  was  at  least  a  war- 
ranty that  tbe  carriage  in  which  the  passenger  traveled 
was  roadworthy,  and  that  the  liability  ot  the  carriers  of 
goods  In  this  respect  ought  to  be  Imported  Into  the  eon- 
tract  with  the  passenger.  But  first.  It  la  extremely  donbt- 
fnl  wbether  anch  warranty  can  be  predicated  to  exist  In 
the  contract  ofthe  common  carrier  of  goods.  Hia  obliga- 
tion Is  to  carry  and  re-dellver  the  goods  In  safety,  what- 
ever happens;  in  tbe  words  of  Lord  Holt,  "be  Is  bound  U> 
answer  for  the  goods,  at  atl  erenta."  Again,  "  the  law 
charges  thlB  person  thus  Intrusted  to  carry  goods  against 
all  evenls  bntacu  of  Ood  and  ot  tbe  enemies  of  the 
king:"  and  this  broad  obligation  render*  It  unnecessary 
to  Import  Into  thecontractaspeclal  warranty  of  the  road- 
worthiness ot  Che  vehloto;  tor.  If  the  goods  are  satbly  carried 
and  re-delivered.  It  would  be  immaterial  whether  the 
carriage  was  roadworthy  or  not,  and  If  the  goods  are  lost 
or  damaged  the  carrier  Is  liable  on  his  broad  obligation  to 
be  answerable  "at  all  events;"  and  U  Is  nnneoemary  to 
Inquire  how  that  loss  or  damage  arose,  Bnt  however  that 
may  be.  It  la  dllDoutt  to  see  upon  what  principle  tbe  con- 
tract of  the  carrier  of  gooda,  which  on  tbe  hypothesis  doe* 
Dot  apply  in  Its  entirety  lo  aarrlera  of  passengers.  Is  to  be 
dissected,  and  a  particular  part  of  It  severed  and  attached 
to  what  OD  the  hypothesis  Is  another  and  dUTbrent  con- 
tract. It  was  contended  that  the  reason  which  made  it 
the  policy  ofthe  law  to  Impoae  the  wider  obligation  on 
the  carriers  of  goods  applied  with  equal  torce  to  Impose 
the  limited  warranty  of  the  sonndnees  of  the  oarrlage  In 
favor  of  the  passenger.  The  reason  snggested  was,  as  we 
noderstood  It.  tliata  pasaenger,  when  placed  In  a  oarrlage, 
was  as  belpless  as  a  bale  of  goods,  and  therefore  entitled 
to  have  tor  hia  personal  safety  a  warranty  that  tbe  car> 
rloge  was  sound :  bnt  this  Is  not  the  reason,  or  any  thing 
like  the  reoaon,  given  by  Lord  Holt  for  the  liability  of  the 
carrier  ot  gooda.  The  argument  tonnded  on  this  reason, 
however,  would  obviously  carry  the  liability  of  the  car- 
rier f&r  beyond  the  limited  warranty  ot  the  roadworthi- 
ness of  the  carriage  in  which  tbe  passenger  happened  lo 
travel  His  safety  Is,  no  doubt,  dependent  on  Ihe  soond- 
nesa  of  tbe  carriage  In  which  he  travels,  bnt  lu  tbe  caae 
of  apasseuger  on  n  railway  it  Is  no  leaa  dependent  on  the 
roadworthiness  of  the  other  carriages  I  n  the  same  train 
and  of  the  engine  drawing  them,  on  the  aonndness  ofthe 
rails,  at  the  polnta.  ofthe  signals,  of  the  masonry.  In  fiict 
ot  oU  tbe  different  parts  of  the  system  employed  and 
used  tu  his  transport,  and  he  Isequally  helpless  as  r^t'i'ds 
them  all.  If  then  there  Is  force  Id  the  above  reason,  why 
stop  short  at  tbe  carriage  In  which  tbe  passenger  happens 
lo  travel?  Itsnrely  has  equal  torce  as  to  all  these  things, 
and,  Itso,  It  must  totlow  as  a  oonseqaence  of  the  argo- 
ment  that  there  Is  a  warranty  that  all  these  Uilngs  shall 
be  and  remain  absolutely  sonnd  and  tren  tntiti  detects. 
This,  which  appears  to  be  the  necessary  consequence  of 
the  argument,  although  Mr.  Manlsty  disclaimed  the  desire 
to  press  It  so  far,  tries  the  valne  of  It.  Bnt  surely  If  the 
law  really  be  rs  It  Is  now  contended  to  be,  It  would  have 
ticen  so  declared  long  ago.  No  actions  have  been  more  fre- 
quent of  late  years  than  those  against  railway  companies 
In  respect  ot  Injuries  sustelned  by  passeDgere.  Some  of 
these  Injnrles  have  been  cansed  by  accidents  arising  from 
defects  or  nnsonndness  In  the  rolling  atock,  others  from 
defects  lu  tbe  permanent  works.  Ix>ng  Inquiries  have 
taken  place  aa  lotbe  causes  ot  these  defects,  and  whether 
they  were  dne  to  want  of  care  and  skill,  and  these  In- 
quiries would  have  t>een  altogether  Immaterial,  If  war- 
ranties ofthe  kind  nowcontonded  tor  toriDed  part  of  the 
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.  An  obUgatloQ  to  nse  aJl  doe  uid  proper  care  Is 
foanded  on  ressoos  obTlona  U>  all,  bat  to  Impou  on  tlie 
carrier  the  burden  of  a.  warranty  that  every  thing  he 
necesBorllyaBes  Is  abBola(«l7  (reerroni  the  detects  llkety 
to  cause  peril,  vhen,  rrom  the  nature  of  tblngs,  detecU 
must  exist  which  no  skill  can  detect,  and  the  ettecta  of 
which  no  care  or  tbraslsht  can  avert,  would  be  to  compel 
a  mao.  by  Implication  of  law,  and  not  by  bU  own  will,  to 
promise  the  performance  of  an  Impoaslble  thing,  and 
would  be  dtieclly  opposed  to  two  maxims  of  law,  J,ex  nan 
Bogil  ad  impouibUla;  Nemo  iemtur  ad  impoaltiUia.  If  the 
principle  of  Implying  a  warranty  Is  to  prevail  In  the  pres- 
ent case,  there  seems  to  be  no  good  reason  why  it  should 
not  be  equally  applied  to  a  variety  of  other  cases,  as  for 
Instance  to  the  managers  of  theatera  and  other  places  of 
public  resort  who  provide  seats  or  other  acoommodatlon 
for  the  public.  Why  are  they  not  to  be  equally  held  to 
[nsure  by  Implied  warranty  the  soundnesa  of  the  atruc- 
turesto  which  they  Invite  the  publlcT  Bat  we  apprehend 
It  to  be  clear  that  such  persons  do  no  more  than  under- 
take to  use  due  care  that  their  buildings  shall  be  In  a  Hi 
state.  Thus  a  staircase  In  the  Polytechnic  Institution 
fell,  and  Injured  several  persons  attending  a  public  exhi- 
bition there.  Two  aollons  were  brought  by  separate 
plalntm  who  bad  paid  money  for  the  nse  of  their  stair- 
case. Tlie  flrst  was  tried  before  WiaHTHA.n,  J.,  the  sec- 
ond before  £bi,e,  C.  J.  No  one  seems  to  have  supposed 
that  there  was  any  warranty  of  the  soundness  of  the  stalr- 
case;  yet  the  persons  using  It  wore  as  helpless  to  detect 
or  prevent  the  accident  as  the  traveler.  Both  learned 
Judges  put  the  liability  entirely  on  the  question  whether 
there  was  the  want  of  due  care  in  maintaining  the  stair- 
case, and  Eble,  C,  J.,  told  the  Jury  that  the  defendants 
would  not  be  liable  for  latent  defects.  Bnaier  v.  tik 
Poltfltelmie  IiatOuttoa,  1  Feet.  A  F.  507;  Pikt  T.  Samt, 
Ibid.  TIZ.  So  In  sUtlng  the  liability  of  a  canal  com- 
pany, who  made  the  canal  for  proOt,  and  allowed  the 
public  to  use  the  canal  on  payment  of  tolls,  Tihdai,, 
C.  J..  In  delivering  the  Judgment  of  the  court  of  exche- 
quer diamber.  says;  "Tbe  common  law  in  such  a  case 
Imposes  a  duty  upon  the  proprietors  not  perhaps  to  repair 
the  canal  or  absolutely  to  free  It  from  obstructions,  b 
take  reasonable  care,  so  long  as  they  keep  It  open  for  tbe 
pbhllc  use  of  all  who  may  choose  to  navigate  it,  that  the 
may  navigate  without  danger  to  their  lives  or  property. 
TIte  Lancailer  Oanat  Oompanj/  V.  Pamabj/,  11  Ad.  A  K  22 
Tbe  liability  In  that  case  was  not  put  tn  any  degree  upon 
a  warranty  that  the  canal  shall  be  free  from  perilous  de- 
fects, but  upon  the  rational  obligation  to  use  due  care 
that  It  shall  be  so.  The  common  law,  with  regard  to  car- 
riers of  goods  and  innkeepers,  stands,  as  we  have  said,  on 
Ita  own  special  grounds.  But  It  has  t>een  found  so  strin- 
gent, not  to  say  unjust.  In  the  tlablllti«  II  Imposed  on 
persons  carrying  on  those  trades,  that  the  leglslatare  baa 
found  It  neceeaary  In  both  cases  to  modify  Ita  stringency. 
It  will  now  be  necessary  to  examine  tbe  leading  anltaoli- 
tles  cited  during  the  argument. 

The  counsel  for  tbe  plaintiff  In  tbe  drst  place  referred 
to  some  of  the  cases  In  which  it  has  been  held  that  tn  con- 
tracts for  tbe  supply  of  goods  tbr  a  partlanlar  purpose, 
there  is  an  Implied  warranty  that  the  goods  supplied  shall 
be  reasonably  fit  fbr  that  purpose.  Sigei  v.  AirUnwn,  T 
Hem.  &  M.  V56,  Is  a  case  of  that  class.  But  the  agreement 
losell  and  supply  goods  for  a  price  which  may  be  assamed 
to  represent  their  value  Is  a  contract  of  a  different  nature 
from  a  contract  to  carry,  and  has  essentially  dlflbrent  In- 
cidents attaching  to  It.  Indeed,  the  learned  counsel  did 
not  die  these  cases  as  directly  governing  the  present. 
Even  Id  the  cases  of  contracts  to  supply  goods.  It  may  be 
a  question,  on  which  It  Is  not  now  necessary  to  express 
an  opinion,  how  fhr  and  to  what  extent  the  vendor  would 
be  liable  to  tbe  vendee.  In  the  case  of  a  latent  deftet  of  tbe 
kind  existing  In  the  present  case,  which  no  aklll  or  care 
could  preventordetect  — that  Is  to  say,  where  an  article 
Is  supplied  which  ha*  been  nutnnfiiotnred  and  tested  tn 


the  best  and  most  careful  manner,  so  as  to  be  tnmed  ont 
as  perfect  as  In  the  nature  of  things  It  oould  be.  It  Is  clear, 
that  If  the  mauatBoturer  is  liable  for  such  an  Inevitable 
and  undlscoverable  defect,  be  can  never  sell  what  ba 
makes  without  tbe  risk  of  an  action  attaching  Itself  to 
every  contract  be  enters  Into—  without,  In  fact,  becoming 
an  Insurer,  unless  he  expressly  limits  bis  liability,  In 
cases  of  express  warranties,  the  compact  of  the  parties  Is 
to  be  gathered  from  the  words  they  nse  In  making  them. 
When  warranties  are  expressly  made,  the  parties  them- 
selves may  gnard  against  excessive  liability,  by  any  ex- 
ceptions they  please,  and  in  those  Implied  by  law  the  law 
itself  must  talce  care  to  keep  them  within  the  boundaries 
of  reason  and  Justice,  so  as  not  to  lm.poee  ImpraoUcable 
obligations. 

It  Is  now  proposed  to  consider  the  auttaorltlea  relied 
upon  as  having  a  direct  bearing  on  the  queetlon  iDetOre  as. 
Th»cBse  which  the  plalntllT's  counsel  relied  on  as  the 
strongest  In  bis  Ibvor  Is Morp  v.  Grei/.  9Blng.  UT;  S  C,2 
Mo.  AS.B20;  2LawJ.  Rep.  (N.8.)C.  P.  «.  But  thai  caae, 
when  examined,  furnishes  no  snlBclent  authority  fer  tbe 
extensive  liability  which  the  plaintiff  seeks  to  Impose  on 
the  detendants.  There  the  plaintiff  was  Injured  by  an 
accident  caused  by  the  breaking  of  the  axle-tree  of  a  stage 
eoach.  The  defect  might  have  been  diacorered,  if  aeer- 
taln  examination  had  taken  place;  and  It  was  made  a 
question  of  foct  at  the  trial  whether  It  would  have  been 
prudent  or  not  to  moke  that  examination.  Tthdu^  C.  J., 
who  tried  the  cause.  Is  reported  to  bavedtrected  the  jury 
to  consider  "whether  there  bad  been,  on  the  partotttae 
defendant,  that  degree  of  vigilance  which  was  reqoired 
by  bis  engagement  to  carry  the  plalntltT  safely."  Now, 
If  the  learned  cblefjustlce  had  supposed  there  was  an  ab- 
solute warranty  of  road -worthiness,  tbis  direction  eonld 
not  have  been  given,  as  It  would  then  bave  been  Imma- 
terial whether  the  defendant  had  used  vigilance  or  not, 
and  the  degree  of  vigilance  would  have  been  an  utterly 
Immaterial  consideration.  Thejnry  having  found  on  liilii 
direction  for  the  plaintiff  a  motion  was  made.  In  the  ab- 
sence of  TiNi>ATs  C.  J.,  for  a  new  If  lal.  Two  of  the  learned 
Judges,  In  refusing  tbe  mle,  Oaseivee.  J.,  and  Bosahqdet, 
J.,  are  certainly  reported  to  have  used  expressions  which 
seem  to  Indicate  that  they  thought  tbe  defendant  bound 
to  supply  a  road-worthy  vehicle.  Pakk,  J.,nses  language 
which,  as  reported.  Is  ambiguous.  But  the  Jndgment  of 
Au>EBSON,  J.,  Is  distinctly  opposed  to  the  notion  of  a 
warranty  against  latent  and  undlscoverable  defects.  He 
says :  "  A  ooacb  proprietor  Is  liable  for  all  detects  In  his 
vehicle  which  can  be  seen  at  tbe  time  ol  construction,  as 
well  as  for  such  as  may  exist  afterward  and  bedlscovered 
by  Investlgallon."  Wb  have  referred  somewhat  fully  to 
this  case,  because  It  was  put  fbrward  as  the  strongest  au- 
thority In  support  of  the  plaintiff's  claim  which  can  be 
found  In  the  English  courts,  and  beoanse  It  was  relied  on 
by  the  Judges  of  the  court  of  appeals  In  New  York,  in  a 
decision  which  will  be  afterward  referred  to.  But  tbe  case 
when  examined  furnishes  no  sufficient  authority  for  the 
unlimited  warranty  now  contended  for.  Tbefectsdonot 
raise  the  point  tbr  decision,  and  iheanthorlty  of  TindaIs 
C.  J.,  and  AXDKBSON,  J.,  Is  against  the  plaintiff.  The  dlc- 
tam  of  Bbbt,  C.  J.,  In  Bremner  v.  IFlIUanH,  1  Car.  A  P.  41B, 
waa  not  necessary  to  the  decision  of  the  cause.  Tbe  rul- 
ing of  Lord  Ellenboroogbln  Arii«lT.  Oort,  4  Esp.  SB.  was 
also  relied  on.  Of  these  last  two  authorities,  Bi.At'EBimN, 
J.,  In  his  Judgment  below,  said:  "These  are.  It  Is  true, 
only  Nisi  Prlnsdeclslons,andnelther  reporter  has  such  a 
character  for  Intelligence  and  accuracy  as  to  make  It  at 
all  certain  that  tbe  fkcls  are  correctly  stated,  or  that  the 
opinion  of  tbe  Judge  was  rightly  nnderslood."  We  Ilnd 
also  that  BisT,  C.  J.,  makes  observations  In  the  opposite 
sense  In  the  case  of  Orqfli  v.  Waier/uxue.  S  Blng.  SIS ;  S  C , 
4  law  3.  Bep.  C  P.  TS.  These  cases  are  really  the  only 
English  authorities  which  allbrd  any  support  at  all  to  the 
plaintiff's  view  fOr  the  Interpretation  reported  to  have 
been  given  by  CniaswKUis  J-,  in  itnutt  v.  Ih*  AnMwIn- 
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taut  Oriental a4amboat  ampanv,  6  Cam.  B.Rep.7fS;  &  C,  IS 
Law  J.  Rep.  (N.  8.)  C.  P.  85,  of  tha  dbm  of  Sutrp  v.  Ore//,  9 
Blng.  457 ;  &  C,  2  Mo.  *  8.  820;  B  Lav  J.  Rep.  (N.  S.)  C.  P.  tS. 
waa  only  an  obBsrvatloa  madedarlUKaaargainetit,  when 
It  vaa  cited  as  Incldentatlr  bearing  on  the  qneatton  then 
before  the  ooart,  and  cannot  be  relied  on  oa  authorltr. 

Od  the  other  band,  there  te  not  onlr  the  plain  distinc- 
tion between  the  llabUltlee  of  the  carriers  of  goods,  and 
of  pesseDEers,  constantlr  referred  to  i>f  text  writers  aod 
Indges  as  well-known  and  settled  law,  bat  numeroiiB 
eases  have  been  decided  on  Eronnda  entirely  at  variance 
with  the  snppoBltlon  that  there  existed  contemporaDC- 
ouBlr  with  them  the  liability  by  wny  of  warranty.  lu 
Alton  V.  Heaven,  i  Htp.  6&,  which  was  the  case  of  Injnry 
to  a  passenger,  Gtrb,  G.  J.,  alter  carefnlly  pointing  ont 
the  law  as  to  the  llablHty  of  carriers  of  goods  to  matte  good 
all  loaaea  except  tho«e  happening  from  the  act  of  Ood  or 
the  king's  enemies,  and  the  reasons  for  It,  says :  "  I  am 
of  opinion  that  the  cases  of  losses  of  goods  by  carriers 
andttaepresentaretOlAllrnnllke."  Again:  "TberelBno 
sneb  mlelntbe  case  of  the  carriage  of  persons;  this  ac- 
tion stands  on  the  ground  ol  negligence  alone."  In  ClaiMe 
y.  OH|7gi. 2 Campb. 79,  Sir  James  Manafleld  says:  "There 
was  a  dlflbrenee  between  a  contract  to  carr;  goods  and  a 
oontraot  to  carry  passengers.  For  the  goods  the  carrier 
was  liable  atalleveuts,  bat  he  did  notwarranttbe  safety 
of  the  passengers.  His  undertaking  as  to  them 
farther  than  this,  that,  as  Ihr  as  human  care  and  foresight 
oould  go,  ha  would  provide  for  their  safe  oonv 
InOqrtiv.  iriU«rA0UM,8Blng.8I>;  &  C,  4  Law  J.  Sep.  C.  P. 
75,  the  observations  attributed  to£E3r,C.  J.,  clearly  show 
that  he  did  not  think  there  was  any  warranty  on  the  part 
of  carriers  of  passengers,  and  Pabk,  J.,  In  the  «i 
■ays:  "A  carrier  of  gooda  la  liable  at  all  events;  a  carrier 
of  passengers  Is  only  liable  for  negligence."  Bat,  1)esldi 
the  observations  of  Individual  Jndg«a  la  show  what  has 
hitherto  been  nnderstood  to  be  the  law,  there  la  the  long 
series  of  Important  cases  Involving  costly  and  protracted 
trials.  In  which,  by  oommon  consent,  the  liability  of  car- 
rieia  of  pasaengers  has  been  based  npon  the  doty  to  take 
daecare,  and  not  upon  a  warranty.  In  Orol«  v.  77ie  Ctie»- 
ttr  and  Uolt/lteaii  Satiuia)/  CbmtMinv.  1  Kioh.  Rep.  3SS,  where 
the  accident  arose  from  the  breaking  down  of  one  of  the 
bridges  of  the  railway,  the  case  tarned  on  what  wonid  or 
wonld  not  be  negligence  for  which  the  company  were  an- 
swerable. Parke,B.,BayB:  "  It  seems  to  me  the  company 
would  still  be  liable  ibr  the  aoddent,  nnleaa  he  (the  engi- 
neer] alao  used  dae  and  reasonable  care,  and  employed 
proper  malerlals  In  the  work."  There  Is  no  trace  In  the 
report  that  It  ever  oocaned  to  the  court  to  suppose  there 
waa  any  warranty  of  the  aalsty  of  the  bridge. 

In  a  case  tried  before  E&I.E,  C,  J..  Arrd  V.  7* Ac Zoiuton  and 
£bu<Auw<{em  JfoUtmif  Oimpanii,  2  Fast.  AF.TSO,  the  plaintllT 
was  injured  by  the  tender  of  the  train  being  thrown  off 
the  line,  and  one  of  the  causes  was  alleged  to  be  the 
detective  tire  of  one  of  the  wheels  of  the  lender;  Eble.C. 
J.,  in  hlH  direction,  told  the  Jnry, "  The  action  Is  grounded 
on  negligence.  NegUgencela  not  t«  hedeflned,  because  It 
Involves  some  Inqniry  as  to  the  decree  of  care  required, 
and  that  Is  the  degree  which  thejnry  think  Is  reasonably 
to  be  required  from  the  parties,  conalderlng  all  the  dr- 
cnmatancea.  llie  railway  company  Is  bound  U)  take 
Teaaonable  care  to  use  the  best  precautions  tn  known 
practical  use,  for  securing  the  safety  of  their  passen- 
gers." There  the  defect  was  la  the  tire  of  a  wheel  of  the 
tender  of  the  trsiu  by  which  the  plaintllT  traveled.  And 
no  BUggestlDQ  that  a  warranty  of  Ita  aoundness  existed 
woe  made  throughout  the  case.  But  a  oaae  still  more  directly 
nearing  upon  the  present  point  was  tried  before  Coce- 
SDBir,  C.  J.  There  the  accident  liappened  In  oonsegaence 
of  the  breaking  of  the  tire  of  the  near  wheel  of  the  engine. 
The  tire  broke  from  a  latent  flaw  In  the  welding.  The 
trial  lasted  six  days,  and  the  qnastions  mainly  were, 
whether  the  flaw  waa  not  visible,  and  whether  by  the 
•lerolae  of  care  It  might  not  have  been  detected.    The 


lord  chief  JUBtioe  commenoea  a  fail  direction  to  the  Jury 
by  Baying,  "  The  question  is,  whether  the  breaking  of  the 
ed  tyom  any  negligence  lu  the  defendants  or 
their  servants,  for  which  they  are  raspoualble."  The 
wt  in  the  tire  was  admitted  to  he  the  canse  of 
the  accident;  but  the  Jary  having  found,  in  answer  to 
Hpeciflc  qaeations,  that  there  was  no  evidence  that  the 
tire  was  negllgenUy  welded,  and  that  the  defect  had  not 
become  visible,  and  having  Id  other  reepecta  negatived 
legllgence,  the  verdict  waa  entered  far  the  defendants. 
The  fikcts  of  that  case  appear  to  be  exactly  like  the 
present,  except  that  in  this  case  the  deftetlve  tire  was  in 
the  wheel  of  the  carriage,  and  there  in  the  wheel  of  the 
engine.  But,  for  the  reasons  already  given.  It  can  uever 
be  that  a  warranty  can  exist  as  to  the  carriage  hot  not  as 
to  the  engine  drawing  it.  Thus,  then,  it  Is  plain  that  a 
trial  of  all  days  took  place  on  Issues  which  were  utterly 
Immaterial  If  a  warranty  ought  to  have  been  Implied  ; 
and  there  the  learned  chief  Justice  and  the  parties  them- 
selvea  seem  to  have  been  utterly  nnconscious  of  the  con- 
tract which  was  really  existing,  If  the  plaintiff  in  thlt 
case  is  right,  for  the  warranly.  as  an  obligation  Implied 
by  law,  must  have  existed  at  the  lime  of  these  trials  If  It 
exists  now ;  and  surely  It  Is  strong  to  show  that  no  soch 
ruledoM  form  port  of  the  oommon  law  that  It  was  not 
then  recognised  and  declared.  The  learned  counsel  for 
the  plaintiff  Inslated  that  a  carrier  by  sea  Is  bound  to 
have  his ,  ship  seaworthy.  Undoubtedly  the  carrier  of 
goods  by  sea,  like  the  carrier  of  goods  by  land.  Is  bound 
to  carry  safely,  and  li  reaponaible  for  all  losses,  however 
caused,  whether  by  the  onseaworthlnees  of  the  ship  or 
Otherwise, and  It  does  not  appear  to  be  material  to  Inquire, 
when  he  IB  subject  to  tbla  large  obligation,  whether 
he  Is  snbject  also  to  a  less  one.  In  the  ease  of  14/oa  v. 
ifillf,  E  East,  138,  It  was,  QO  donbt,  slated  by  the  court, 
that  the  carrier  of  goods  Is  bound  to  have  a  seaworthy 
ship,  but  this  only  as  part  of  his  general  liability.  It  Is 
well  to  observe  that  Holroyd,  wbo  argued  for  the  plaintiff, 
and  Oaselee,  for  the  defendant,  t>oth  state  the  liability  of 
the  currier  in  all  its  breadth,  vix,,  a  Uablllty  for  all  losses 
however  happening,  except  by  the  act  of  God  or  the 
king's  enemies.  This  oaae,  therefore,  blls  within  the 
class  of  decisions  relating  hi  the  liability  of  the  carriers 
of  goods.  No  case  lias  been  found  where  an  absolute 
warranty  of  the  aeawortblness  of  the  ahip  In  the  case  of 
passengers  has  arisen,  and  it  affbrds  a  strong  ground  for 
preenmlng  that  no  such  liability  exists,  that  in  thla  mari- 
time nation  no  passenger  has  ever  founded  an  action 
upon  It.  The  case  of  Aunu  v.  Tike  Oiiric  and  Bandon  Rail- 
imtf  OntqxnWi  IS  Irish  Com.  Law  Bep.  548,  In  the  Irish 
oonrt  of  ctUnmon  pletM,  certainly  does  not  support  the 
plaintiff's  view  of  the  law.  The  oonrt  there  says  the 
averments  In  ttie  daf^ndanla'  plea  are  all  conslalent  with 
gross  and  culpable  negligence,  and  on  that  ground  gives 
Jodgment  for  the  plaintiff.  The  Judgment  plainly  shows 
that  the  court  does  not  mean  to  declare  that  there  la  an 
absolute  nnderlaking  Uiat  the  vehicle  shall  be  free  Ihim 
defects.  The  language  is,  "free  from  defects  as  tOr  as 
human  care  and  foresight  can  provide,  and  perfectly 
roadworthy."  The  oonrt  refers  with  approbation  to  the 
language  of  air  James HausQeld  and  Ai.debsoii,  J,,  which 
helps  to  explain  that  It  was  disposed  to  adopt  the  views 
of  those  learned  Judges,  and  to  place  the  liability,  not  on 
a  warranty,  but  on  the  obUgatlon  to  exercise  care  and 
foresight. 

It  now  remains  to  consider  the  American  deelslons  on 
theaubJacL  They  have  not  been  unifbrm.  The  Judgment 
of  Hr.  Jnatice  HiraBARD  in  Jngalti  v.  BWe,  a  Mete.  Bep.  IS, 
cited  at  length  by  my  Brother  Mellor  In  hla  Judgment 
below,  is  opposed  to  the  notion  of  a  warranty.  Declalons, 
however,  were  cited  before  us  by  Mr.  ItAmmrr  from  the 
courts  of  the  state  of  New  York,  having  a  contrary  ten- 
dency, to  show  ns  that.  In  that  Klate,  the  law  had  been 
declared  In  fttvor  of  annexing  a  warranty  to  the  contract- 
The  most  Important  of  these  decisions  Is  Alden  v.  T!te 
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JV«D  rorlc  Omirat  B/Olroaii  Oompaau,  12  HmlUi,  102,  In  the 
court  of  appeal!  of  Ibe  Btate  of  New  yorlc.  Tbat  wiu  the 
case  of  an  accldeat  canaei  \ty  a  defect  In  sn  axle-tree; 
the  reBBona  given  by  Ooiru),  J.,  fbr  the  declilon  are  nol 
eallabclory  to  onr  mlnda.  Tbe  learned  Jndge  seema  tc 
auume  that  there  was  no  negligence  shown  On  the  port 
of  the  company.  He  dies  tbe  case  of  S/iatp  t.  Qrt^,  B 
BlDg.  1E7i&a,aUo.A8.aS0;  3LawJ.  Itep.(If.  8.)CP.45, 
In  the  court  of  common  plea*  hare,  and  he  Interpreta 
that  case  to  determine  tliat  the  carrier  warrants  the  road- 
wortblnesa  of  his  coach.  Bat  If  the  view  of  the  caae  of 
Sharp  f.  Orey.tmtxg.iSl;  &  C.  1  Mo.  dt  B.  Sai ;  2  Law  J.  Rep. 
<IT.  a)  C.  P.  ts,  takenln  tbeearlf  portof  tblajnilgment.  Is 
eonenl,  tbe  learned  jDdge  gave  too  great  weight  to  It.  He 
then,  after  having  given  Uie  rnle  as  he  supposed  It  (o  be 
laid  down  ia ^utrpy.  I?rcy,B  Blng.«T;  iSLa.aMo.  ftS.6ZD: 
SLaw  J.  Rep,  (N.  S.)  C.  P.  40,  obaerves:  "  And  though  this 
may  aeem  a  hard  rale.  It  la  probably  the  best  that 
laid  down,  Blnoe  It  Is  plain  and  easy  of  application,  and, 
when  once  eatabllBbed.  la  dlatlnet  DoUce  to  all  parties  of 
their  duUea  and  llablllUea."  With  detereuce 
learned  Judge,  these  reasons  tbanded  on  the  convenience 
of  the  arrangement  are  scarcely  suOlcieut  to  warrant  the 
Incrodactlon  ol  onerous  obllgalloDH  Into  the  contracts  of 
parties  \  and  the  terms  In  which  tbe  Judgment  Is'  given 
ratber  lead  to  the  concloslon  that  the  lesjmed  Jadge 
was  consclons  that  he  wasanneiing  to  the  contract  of  tbe 
carrier  of  pasaengers  what  had  not  bltherM  been  under- 
stood to  form  part  of  It.  The  English  conrts  are  dealroua 
to  treat  the  American  decisions  wlthgreat  respect,  but,  as 
Iheir  authority  here  must  mainly  depend  on  Uia  reanns 
on  which  they  are  founded,  we  bave  felt  bound  to  exam- 
ine the  reasone  on  which  this  decision  was  based,  with 
the  result  which  baa  been  already  slated.  Warranties 
iroplled  by  law  are  for  the  most  part  founded  on  tbe  pre- 
sumed intention  of  the  parUea,  and  ought  certainly  to  be 
founded  on  reason,  and  with  a  Jnat  regard  to  the  Interests 
of  the  party  who  Is  supposed  to  give  the  warranty,  as  well 
as  of  the  party  to  whom  It  la  auppoaed  to  be  given.  We 
have  already  gone  fully  Into  the  reasons  for  holding  that 
In  oar  opinion  the  warranty  contended  for.  In  this  case. 
Is  not  BO  foanded. 

On  the  other  band,  It  seems  to  be  perfectly  reasonable 
and  Just  to  hold  that  the  obligation  well  known  ta  the 
law,  and  wblcU,  because  of  lis  reasonableness  and  accord- 
ance with  what  men  perceive  to  be  taii  and  right,  has 
been  found  applicable  to  an  Indnlle  variety  of  cases  In 
the  business  of  life,  vti.,  the  obligation  to  take  due  care, 
sliould  t>e  attached  to  this  oonlract.  We  do  not  attempt 
to  dellne,  nor  Is  It  necesaar;  to  do  so,  all  (he  llabllllles 
which  the  obligation  to  take  doe  care  imposes  on  tbe  car- 
riers of  passengers.  Nor  Is  It  necessary.  Inasmuch  as  the 
case  negatives  any  ftaalt  on  the  part  of  the  manufactur- 
ers, to  determine  to  what  extent  and  under  what  clrcam- 
Btances  they  may  be  liable  for  the  want  of  cam  on  the 
part  of  those  they  employ  to  construct  works,  or  to  make 
or  furnlsb  tbe  carrlscea  and  other  things  they  use.  Bee 
on  Ihle  point  Grata  v.  Tht  Chetter  and  ITalv'i'ait  Ealluirq/ 
company.  2  Bich.  Rep.  2S5.  "Due  care."  however,  un- 
doubtedly means,  having  reference  to  tbe  nature  of  the 
contract  to  carry,  a  high  degree  of  care,  and  caste  oti  car- 
riers the  duty  of  exercising  all  vigilance 
ever  Is  reiiulred  for  the  aate  conveyance  of 
la  In  lit  and  proper  order.  But  tbe  duty  to  take  due  care, 
however  widely  conatrued,  or  however  rigorously  en- 
forced, win  nut.  as  the  present  action  seeks  to  do,  subject 
the  defendants  to  the  plain  Injustice  of  being  compelled 
by  the  law  to  make  reparation  for  a  disaster  arising  from 
a  latent  defect  In  the  machinery  Ihey  are  obliged  to  use, 
which  no  human  skill  orcnrecouldetther  have  prevented 
ordetecled.  In  the  resultwecometo  the  conclusion  that 
the  case  of  the  plalntllT,  ho  (hrss  It  relies  on  authority, 
(nils  In  precedent:  and.ao  Itit  as  Itreslaon  principle, &I Is 
In  reason.  Consequently,  tbe  Judgment  of  the  court  of 
queen's  twnch  In  favor  of  tbs  defendants  will  be  afllrmed. 


said  that 


CHANGES  IN  THE  ENGUSH  JUDICIAl.  SY8TEU. 

The  following  abstract  of  the  remarks  of  Lord  Chancel- 
lor Eatherley.  In  the  house  of  lords,  indicates  something 
of  the  magnitude  and  Importance  of  the  reforms  that  aro 
about  to  be  wrought  Id  the  English  Judicial  system; 

Tbe  lord  chancellor  sold  that,  In  rising  to  move  the  flrst 
reading  of  tbe  Judges'  Jurisdiction  bill,  he  could  state  Ila 
object  In  a  very  l^w  words.  Its  objeot  Is  simply  to  enable 
anyjndgeofany  one  of  tbe  superior  courts  of  Weetmlnster 
to  sit,  on  request  oftbecblefjustlce  or  chief  baron.  In  any 
other  court,  fOr  every  purpose,  and  with  the  same  Jurla- 
dlcUon  and  powers,  as  U  he  was  a  Judge  of  tbe  court  to 
whlchhewos  Invited.  It  also  enables  Uiejndgeaof  any 
court  to  sit  In  baneolnlwodlvlalans,if  that  shall  Iw  found 
conventent,  and  gives  powers  fbr  two  courts  to  sit  together 
In  London  and  at  Westminster  at  niti  pH\a.  The  cause 
which  liad  led  blm  to  Introduce  tbe  bill  was  that,  while 
the  court  of  queen's  bench  has,  since  the  death  of  Hr. 
Justice  Hayes,  been  overburdeuud  with  busluess,  there 
are  more  Judges  than  are  required  In  tbe  other  oommott- 
law  courts.  For  the  same  reason.  It  Is  not  thought  neces- 
sary to  Oil  up  tbe  vacancy  In  the  courtof  queen's  bench; 
because  seventeen  Judges.  If  their  servlcea  can  be  made 
available  In  every  court,  are  quite  adequate  to  tbe  trans- 
action at  the  common-law  business  of  the  country.  It  had 
in  like  manner  not  been  considered  rigbt  to  (111  up  the 
vacant  lord  Justiceship  la  chancery,  because  there  are 
only  thirteen  appeals  waiting  for  hearing,  and  of  these 
the  three  oldest  only  date  from  December  last,  while  the 
remainder  were  set  down  in  January.  His  lordship  then 
proposes  to  call  the  attention  of  tbe 
:h  the  governmen  t  proposed  to 
In  order  to  carry  out  the  recommendations  of 
the  Judicature  commission.  This  commission  took  Its 
rise  mainly  on  theconvlctlon  which  has  been  entertained 
fbr  some  time,  that  we  hove  suffered  severely,  both  in  oar 
Judicature  and  our  Jurisprudence,  from  the  total  separa- 
tion of  courts  of  law  and  equity.  No  such  separation 
existed  in  Rome  In  the  beet  days  of  lis  Jurisprudence,  nor 
did  such  a  state  Of  things  prevail  In  Scotland,  France  or 
In  any  other  continental  system.  After  traelng  the  steps 
by  which  the  separate  Jurisdictions  of  the  common  law 
courts  and  tbe  courts  of  equity  had  grownup,  his  lordship 
said  that  tbe  result  is  that  there  are  two  species  of  right 
co-eitsting  constantly  In  the  same  Individual.  By  virtue 
of  one  of  those  rights,  be  maybe  entitled  to  a  remedy  at 
common  law;  while,  on  the  other  hand,  hU  opponent 
maybeable,by  applying  to  a  court  of  equity,  not  only  to 
restrain  him  from  proceeding  In  the  court  of  common 
taw,  bat  actually  to  mulct  blm  la  costs  for  proceeding  be- 
fore a  tribunal  where  he  musthave  succeeded  had  he  been 
allowed  to  go  on.  That  never  was  and  never  could  be 
right.  It  is  clear  that  a  man  should  be  able  to  have  tbe 
whole  of  his  cause  determined,  and  complete  rigfa  t  done  by 
one  Gonrt,  whatever  that  might  be.  And  tliat  this  was  so 
waaseenclearlysolongagoasthetlmeofCromwell,  by  Mr. 
Shepherd,  an  eminent  lawyer  of  that  day,  who  recom- 
mended in  a  t>ook  called  "  England's  Balm,"  that  cause* 
should  no  longer  be  sent  from  law  to  equity,  or  vice  verso, 
but  that  which  ever  court  a  cause  Ilrst  came  before  should 
have  power  to  dispose  finally  of  every  question  that  arose 
lulls  course.  Tbe  reforms  which  lie  recommended  bad 
been  partially  carried  out  of  late  years  by  the  acts  wnlch 
gave  the  courts  of  law  power  to  grant  Itijunolions  or  la 
enlertoln  equitable  pleas,  which  enabled  the  courts  of 
equity  to  decide  points  oflaw.and  to  try  causes  by  Jury. 
Still  much  remained  to  be  done  la  order  to  tbe  complete 
fusion  of  law  and  equity,  and  It  was,  as  he  had  already 
Bald,  a  conviction  that  It  is  desirable  to  carry  tbe  process 
much  farther  than  has  yet  l>een  done,  which  led  to  the 
appointment  of  the  Judicature  commission. 

That  commission  was  appointed  In  Beptember,  lS(n,Bnd 
reported  In  March,  186).    It  had  submitted  to  Its  Investi- 
gations tbe  courts  of  common  taw  and  eqnlty.  the  court    I -, 
of  admltalty,  probata  court,  and  the  courl  of  dlvoroa.    '  ^ 
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with  tbeoieopllonofthaJudgeofUiewmrtorBdralrnlly, 
all  tbe  oommlul oners  oaroe  unsnlinoDHly  to  ttae  oonclu- 
■lon  that  the  wbole  of  tbe  courts  sbonld  be  consalldated 
Into  one  court  or  JudlCHtQre;  Cbat  Cbatconrt  >bonld  have 
power  to  divide  Itself  lota  Beparale  dWliilODS.  not  lo  con- 
ttaoe  the  leparatloD  at  the  JurlBdlcllon  of  common  lair 
and  eqnlty,  bat  for  the  purpose  of  bonding  over  to  each 
division  tbe  biulii«B  most  appropriate  to  It.  This  division 
ol  business  would  be  subject  lo  this  reservation :  That  any 
Judge  may  sit  In  any  division,  and,  from  time  lo  time.  If 
it  t>e  dealiable,  a  cansa  may  be  transferred  bodily  from 
one  division  to  another.  B  tnii  alto  reammeniitd  CAoI 
pltadlntii  tAimld  be  remltred  ai  >In^;  at  poirlble,  and  OvU 
lonuitileTaliont  (hatie  cmM  not  tllen  adBert  lo  ilunUd  6e  madt 
to  tlu  mod*  <^  laktHB  eotdenee.  He  then  came  to  tbe  court 
of  appeal.  It  Is  thouKht  desirable  tbut  theconrtof  appeal 
■bould  oonslst  motnlr  of  Jndges  devoted  to  Uils  work,  and 
It  was  alsoconslderedexpedleiittbab  tbe  master  of  tbe  rolls 
■hODld  cease  to  be  a  Judge  Of  fliat  Instanoea,  and  sbonld 
become  a  Jndge  of  appeal.  In  order  to  supply  tbe  dell- 
elency  In  tbe  Judges  of  first  Instance  tn  tbe  conrt  of 
chancery  areated  by  the  removal  of  tbe  master  of  the 
rolls  to  the  appeal  court,  the  chief  Jndge  In  bankruptcy 
would  be  added  lo  that  division  of  lbs  courts.  As  lo  the 
eommon-law  cooils,  each  division  would  consist  of  Dve 
Jndgex,  wblle  soother  division  would  consist  of  tbe  two 
rdmalnlng  Judges  and  the  Judges  of  the  couna  of  probate 
and  of  admiralty.  The  oonrt  of  appeal  would  be  com- 
posed of  the  lord  chaucellor,  tbe  master  of  the  rolls,  of 
Ibur  permanent  J ndges,  and  of  ibree  Judges  to  beselecled 
by  ber  majesty,  from  time  to  lime,  from  the  courts  of  Orst 
Instance.  The  court  of  exchequer  obamber,  which  has 
Dot  been  found  to  work  well,  would  be  abolished.  An- 
other provision  of  the  bill  would  bo  the  abolition  of  tbe 
home  olrcnlt,  the  business  of  wbich  would  tn  (Qtore  be 
transacted  In  London.  He  did  not  Intend  at  present  lo 
legislate  on  tbe  subject,  but  be  thought  It  wonid  be  expe- 
dient to  take  measures  to  bclutale  the  dispatch  of  the 
appeal  business  of  the  bouse.  With  that  view,  he  would 
suggest  that  that  bouse  should  appoint  a  Judicial  coni- 
mlltee.  which  should  have  tbe  power  to  snnimon  to  their 
aid  members  of  the  Judicial  committee  of  the  privy 
oouncll.  Tbls  coramltlee  would  have  power  to  sit  during 
the  recess,  reporting  lla  decisions,  as  recommendations, 
to  the  boose,  by  whom  ibey  would  be  formally  authorized. 


BOOK  NOTICEa 


The  April  number  of  tbe  deep  bine  Boston  quarterly  Is 
hardly  up  to  lis  usuallr  excellent  standard.  The  leading 
articles  are:  "Contributory  Megllgence  on  tbe  part  of  an 
iDtentj"  "Donbtful  Points  under  the  Bankrupt  Law,  I," 
and  "  BLgbts  Ofa  Landlord  to  Oaln  Possession  by  Force." 
Tbe  balance  of  tbe  nnmberlB  taken  up  with  the  opinion 
of  JadgelDrummond,  of  the  United  Stales  circuit  court  of 
the  southern  district  of  Illinois,  on  tbe  proprietary  right 
of  an  author  over  literary  productions  before  publication; 
digests  of  English,  American  and  bankmptoy  decisions; 
book  uoltces,  list  of  law  booki  and  summary  of  events, 
Tbe  BectBc  Is  edited  with  decided  ability,  and  Is  superior 
In  most  respects  to  the  English  legal  quarterly. 
Tht  Amrriean  Laa  Staltler. 

The  April  nnmberoftblBUwrnontblycontains  a  well- 
written  article  by  Edmund  H.  Bennett,  of  Boston,  on 
"TheBurdenof  Proof  In  cases  of  Insanity,"  In  which  the 
learned  writer  attempts  to  show  that  In  criminal  prose- 
cutions the  burden  of  proving  sanity  is  on  tbe  prosecution. 
Legal  Oaa-Ui:  Phlla^lelphia. 
Zfgal  InlcUlgeoftr :  Philadelphia. 
"~-  "-"y  Law  Tran$cript:  Baltimore. 
rffh  LegalJoitmat. 


The  BanJcntpt  BeoiMtr  :  New  Tork. 

The  Setittter  la  devoted  exclusively  to  reporting  decis- 
ions in  bankruptcy,  and  displays  much  enterprise  in  Its 
peculiar  field.  Tbose  engaged  Id  the  bankrnptey  practice 
will  find  It  of  great  value. 


l^GAL  NEWa 


Hon.  A.  O.  P.  NiefaolBon  Is  a.  candtdat«  for  one  of 
the  snpreme  Judgeships  in  TeiiDeasee. 

A  twentj'  thonnand  dollar  libel  salt  has  bMn 
insulated  against  tbe  CineinTiati  Inquirer. 

The  health  of  Hon.  Samuel  ShellabarKer,  or  Ohio, 
has  improved  so  much  that  he  Is  now  able  to  resume 
the  practice  of  the  law. 


In  the  United  Sutes  supreme  court. 

A  brmer  In  Wisoonsln  has  applied  to  one  of  the 
courts  of  that  state  for  a  divorce  tram  hia  wife  on  tlie 
ground  that  she  can't  split  half  the  amount  of  wood 
she  boosted  she  could  before  their  marriage. 

The  Kentucky  legislature  passed  a  special  act  for 
the  benefit  of  a  young  man  twenty  years  of  age,  that 
be  might  be  permitted  to  practice  as  an  attorney  and 
couoselor  at  law. 


Rcqnittei 

A  Rochester  police  Jtuttce,  instead  of  sending  lo 
jail  a  man  who  was  brought  before  him  for  beggiiiK, 
procured  employment  for  him.  and  was  rewarifed  by 
the  hesrtfolt  thanks  of  the  man,  snd  bis  promise  to 
give  a  good  report  of  himself. 


a   de9ceu<lant   of  Josiah 
Bartlett,  of  New  Hampshire,  one  of  tbe  signers  of  the 
Declaration  of  Independence. 
Thejurvln  the  Rlcbardaon  ease  consists  of  two  drjr 


goods  dealei 


"  luerchants,"  one  lace  dealer,  o 


The  Auburn  Neva  having  pnbllshed  a  twelve-line 
paragraph  complaining  that  the  coanlyjail  was  tillliy 
and  in  a  most  wrelobeJ  condition,  tbe  sheriff,  Sidney 
Mead,  brought  an  action  for  lit>el  i^^nst  it.  The 
Jury,  aftor  a  two  days'  trial,  bniught  in  a  verdict  that 
there  was  no  cause  of  action. 

In  denying  amotion  forn  new  trial  for  a  condemned 
mnnjerer.  Jndge  Primm,  of  the  Miswuri  supreme 
court,  spoke  severely  of  "  that  sickly,  maadlln  setili- 
mentality  which  of  late  bos  become  fashionable,  and 
which  would  grant  an  Immnnily  to  every  gigantic 
orimlnal  on  tbe  assumed  ground  of  insanity.'" 

Associate  Justice  Bradley  has  written  to  a  friend  In 
Mobile,  thanking  him  for  his  congratulations  npon 
his  app()lntinent,  and  Baying:  "While  I  have  alwavs 
been  lutonsel^  national,  I  have,  nevertheless,  fi 
'..'..."-J  ,-„ —  -'.  -  the  soul'  ■ 

Izing  the  dilBoultl . 
any  one  wish  (hat  I  caer 
see  the  aubstantinl  clss 
firmly  knit  in  attachment  to  the  old  g 
the  old  flag.    I  hope  the  time  may  soon  come  when 
the  president  and  congress  shall  deem  it  wise  and 

[irudent  to  extend  a  general  amnesty.  I  have  some 
dea  of  making  a  little  tour  through  the  states  of  the 
circuit  OB  soon  •«  Ute  Gourt  shall  oqjonm." 
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THE  BROOKLYN  LAWYERBSS. 


HlM  Barkalo  1h  a  n. 


■B  ot  Brooklrn,  N.  Y.,  and  u 


booka,  she  made  application  for  adiQlssion  ta  a  BCudent 
at  Columbia  Uotlwe,  Mew  York,  but  waa  peremptorllr 
refuaed,    Nothing  daunted,  however,  she  came  ont  weat 


rrglea 

iblllty  waBplBiVly  showii 
.k —  jjjg  promptly  and 

_ _   ._,   ._ _  ^Toponnded  to  her. 

Ight,  altboOKh overflowing  wltbKBllDntry.Bave 


correctly  anawered  every  question  propound) 
Judge  KDlght,  altboOKh  overflowing  wltb  kbII— 
the  lady  do  quarter.  Tlie  most  abglrtiae  and  ei 


....-e  propoandad 

the  wUe  Judge  catcb  I 
i>.,k..i„  1..  »>, — .  aayeara  ot  age. 


applicant,  but  n< 


int  tripping.      Mloa 

. „.. juxomlfgure,  amla- 

really  Intelligent  face,  and  a  large  audexpremlve 


la  manlreated  to  wltneai 


By  an  oversight  on  our  part,  we  omitted  to  give 
proper  credit  in  last  week's  £iaw  Joobral  to  the 
writers  of  three  articles.  The  article  on  "  Legtd  Re- 
form "  was  written  by  F.  W.  Hackett,  Esq.,  of  the 
Boston  bar,  a  gentleman  tti  whom  we  have  frequently 
been  under  obligations  tor  valuable  and  readable  con- 
tributions. That  on  "  John  C.  Spencer  "  was  written 
by  K  B.  Proctor,  Esq.,  of  the  DamsTille,  N.  Y.,  bar, 
who  is  at  present  engaged  In  preparing  a  work  on 
"  The  Bench  and  Bar ;"  and  the  article  on  "  A  Minis- 
try of  Justice"  waa  troai  the  Patl-italC  OazetU. 


of  Interest  greater  ttiau  aforesaid  shall  be  held  and  ad- 
judged a  liirfiiltnre  of  the  entire  Intereat  which  the  note, 
bill,  or  other  evidence  of  debt  mrrlea  with  It,  or  whleb 
has  been  agreed  Ut  be  paid  thereon,  and  In  case  a  greater 
rata  of  Intereet  baa  been  paid,  the  person  or  psnons 
paying  the  same,  or  their  l^al  representatives,  mayre- 
corer  back  twice  the  amount  of  the  Interest  thns  paid 
from  the  assoelaUon  taking  or  receiving  the  same;  pro- 
vided, that  BDCb  action  Is  commenced  within  two  years 
from  the  time  the  laid  ekceas  of  Interest  la  tnken.  Bat 
,  the  purchase,  dUoonnt,  or  sale  of  a  bona  Jld*  bill  of  ex- 
change, note,  or  other  evidence  of  dehl,  payable  at  another 
!  place  than  the  place  of  such  purcliBse,  discount  or  sale,  at 
I  not  more  Uian  the  current  rate  of  exchange  for  sight 
'  drana.orareosonable  charge  tbr  collecttngtbe  aiune,  In 
,  addition  to  the  1nlereat,ahal1  not  be  considered  as  taking 
or  receiving  a  greater  rate  of  Interest  than  seven  per  cent 

I  II.  It  Is  hereby  declared  that  the  tme  Intent  and  mean- 
ing of  this  act  Is  to  place  the  banking  associations  organ- 
I  Ued  and  doing  bnslnessasatoreasldonaQeqnalltr.  In  the 
particulars  In  Ibis  act  referred  to,  with  the  national  banks 
organized  under  the  act  of  congress  entitled  "An  Set  to 
I  provide  a  national  cnrreDcy,  secured  by  a  pledge  of  United 
i  Slates  bonds,  and  to  provide  for  the  cironlatlon  snd  re- 
I  dempllon  thereof,"  approved  June  third,  eighteen  hnn- 
I  d red  and  sixty -fbnr.  And  all  acts  and  pBrtsofacU  Incon- 
iBlent  with  the  provjslons  hereof  are  hereby  repealed. 
IB.  Thisactshall  take eflbct  Immediately. 

Chap.  180. 

re  and  edacatton  of  deaf 


TERMS  OF  THE  BUPREME  COtlRT  FOR  APRIL. 
1th  Monday,  Clrunlt  and  Oyer  and  Terminer,  BofTolk, 
Gilbert, 
4th  Monday,  Clrcnl  t  and  Oyer  and  Terminer,  Johnstown, 

indoy.  Circuit  and  Oyerand  Terminer,  Livings  ton. 

liner,  Wayne, 

ind  Oyer  and  Terminer,  Iiewls, 


new  york  statutes  at  larok* 
Chap.  163. 
An  Act  to  amend  the  act  enUtled  "An  act  to  author- 
ize the  business  of  Banking,"  passed  AprU  eighteen, 
eighteen  hundred  and  thirty-eight. 

Pamkd  April »,  1870. 
Tlie  Frople  qf  Ou  SUM  of  New  York,  repramled  in  BmaU 
and  AtKmbtv,  do  enact  fU  foUoma : 

Section  1.  Every  Banking  AssoelaUon  organised  and 
doing  business  under  and  by  virtue  of  the  act  entitled 
"  An  act  to  authorize  the  business  of  Banking,"  passed 
April  eighteen,  eighteen  hundred  and  thirty -eight,  and 
the  various  acts  supplementary  thereto  and  amendatory 
thereof,  la  hereby  anthorUed  to  take,  receive,  reserve,  and 
charge  on  every  loan  or  dlscoimt  made,  or  upon  any  note, 
bill  of  eicbange,  or  other  evldenees  of  debt.  Interest  at 
the  rata  of  seven  per  cent  per  annum,  and  such  Interest 
mny  be  taken  In  advance,  reckoning  the  days  for  which 
the  note,  bill,  or  other  evidence  of  debt,  has  to  run,  The 
koiiwlngly  taking,  receiving,  reserving  or  charging  a  rate 


Ak  Act  relative 


pASasn  April  HinO;  three- Ofths  being  present. 


Secrtom.  Bectlons  one  and  two  of  an  actentllled  "An 
act  to  provide  for  the  care  and  edncatlon  of  Indigent  deaf 
mutes  under  the  age  of  twelve  years,"  passed  April 
tweuty-flfth,  eighteen  hnndred  and  sixty- three,  are 
severally  hereby  amended  by  adding  to  and  Inserting 
therein  after  the  words  "  New  York  Institution  for  the 
deaf  and  dumb,"  wherever  the  same  occur  In  said  sections 
respectively,  the  words  following,  vis. r  "or  In  the  Insti- 
tution for  the  Improved  loslructlon  of  deaf  mutes." 

{Z  All  provisions  of  the  law  now  eilstlng  fixing  the 
expense  of  the  board,  tuition  and  clothing  of  children 
nnder  twelve  years  placed  In  the  New  York  institution 
Ibr  the  instruction  of  the  deaf  and  dumb,  shall  apply  to 
eblldren  who  may  from  time  to  time  be  placed  In  Ihe 
said  Institution  for  the  Improved  Inatruction  of  deaf 
mntes.  In  the  same  manner  and  with  the  like  effect  as  If 
said  last  mentioned  Institution  hod  also  originally  been 
named  In  the  sals  flilng  such  compensation,  and  as  if 
said  acts  hod  provided  ft>r  the  payment  thereof  to  the 
Institution  lant  mentioned,  and  the  bills  therelOr  properly 
anthen Heated  by  the  principal  oroneof  the  olBeers  nfthe 
said  last  mentioned  Institution  shall  be  paid  to  said  Instl- 
tatlon  by  the  coDnties  respeeUvely  from  which  such  chil- 
dren were  severally  received,  snd  the  connty  treasurer  or 
chamberlain,  as  the  case  may  be,  la  hereby  directed  to 
pay  the  same  on  presentation,  so  that  the  amount  thereof 
may  be  borne  by  the  proper  county. 

{  3.  Sections  nine  and  ten  ot  title  one  of  an  act  entitled 
"  An  act  to  revise  and  consolidate  the  general  acts  relating 
to  public  Instruction,"  passed  May  second,  eighteen  hun- 
dred and  alxty-lbuT,  ore  hereby  amended  so  that  the  same 
Bhall  extend  and  apply  to  the  said  "Institution  for  the 
Improved  Inatrnctlon  of  deaf  mutes"  In  the  like  manner 
and  with  tbe  like  eOlect  as  If  said  last  mentioned  Institu- 
tion, as  well  as  the  others  therein  mentioned,  bad  oilgl- 
nslly  tKen  named  In  the  said  sections  respectively. 

I  *.  This  act  shall  take  efftel  Immediately. 
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Albakt^  April  30,  1870. 


THE  DOCTRINE  OP  INSANITY.* 
The  qoestion  of  exemption  ^ml^al  responsibilitj 
for  crime,  by  reason  of  unsoundoesa  of  mind,  hu  so 
long  lieen  one  of  the  most  difficult  and  perplexing 
qnestions  that  have  been  presented  la  oourte  of 
Justice,  that  it  has  been  thought  that  it  would  not  be 
unacceptable  to  the  profession  to  state  here,  and  In  this 
oonnectloQ,  the  result  to  which  much  reflection  and 
some  experience  have  brought  the  reporter's  mind  on 
the  KuttJecL 

Shortly  before  my  elevation  to  the  bench,  and  when 
I  was  one  of  the  inspectors  uf  the  state  prison  at  Sing 
Sing,  I  was  present  at  a  ooart  in  Westchester  county, 
where  «  man  was  tried  for  rape.  After  the  jniy  had 
retired,  I  expressed  to  the  presiding  Judge  my  opinion 
ttiat  the  man  was  Insane,  I  had  never  seen  nor  beard 
of  him  before,  but  I  Judged  fVnm  the  testimony  in  the 
case,  which,  as  do  one  knew  who  the  man  was,  was 
uecessariiy  oonflned  to  the  acta  oonuected  with  the 
offeuse.  The  man  was  oonvicted  and  sent  to  the  stale 
prinon. 

Within  a  month  the  attention  of  the  tioard  of  ia- 
apectors  was  called  to  the  case,  and  he  was  reported 
to  us  by  our  physician,  our  chaplain,  and  principal 
keeper,  as  unquestionably  insane. 

Before  treating  him  as  such,  however,  we  censed 
minute  Inquiries  to  lie  made,  and  we  found  that  be 
bad  l>een  confined  in  the  county  lunatic  asylum  on 
Blaolc  well's  Island  for  several  years,  and  was  regarded 
as  aconQmied  lunatic ;  that,  that  asylum  being  incon- 
veniently crowded,  its  offlceia  had  turned  loose  upon 
the  community  some  Slteen  or  twenty  of  its 
harmlesa  iomalea,  and  this  man  among  them;  that 
he  had  wandered  oir  from  the  city  Into  tbeoonntry, 
and  within  forty-eight  hours  of  hla  discharge  from 
that  Institution  had  committed  tblsoffense.  Weoom- 
uiitted  him  to  the  etste  asylum,  without  any  hope 
that  he  would  ever  recover. 

As  I  knew  that  the  Judge  who  tried  him  was  one 
of  the  soundest  Jurists  In  the  state,  I  at  once  inquired 
what  was  the  rule  of  law  that  would  warrant  this 
conviction,  I  found  It  wss  this,  as  charged  by  that 
Judge,  that  if  he  hod  capacity  and  reason  enongh  to 
enable  him  to  distinguish  between  right  and  wrong, 
us  to  the  particnlar  act,  he  was  not  exempt  from 
punishment  for  crime. 

Now,  this  man  did  know  that  the  act  he  was  doing 
WHS  wrong.  He  talked  about  It  as  ratlonalij  as  I 
eonld,  yet  he  was  unquesllonahly  and  Incurahlj 
Insane,  He  wsa  far  too  unsound  to  have  It  safe 
for  him  to  go  at  large,  so  that  no  great  harm 
was  done  in  that  particular  case,  for  the  reanlt 
wasmerely  toretnm  him  toconAnementagain.  But, 
I  asked  myself,  suppose  the  punishment  bad  been 
death,  what  waa  there  In  tiie  law  to  prevent  the 
horrible  tragedy-^  the  Judicial  murder  of  hanging  an 

*  Prom  a  note  appended  to  JTMin'i  eat,  reported  In 
Bdmonds'  Select  CaMS.vol.  1,  p.  3S 


Insane  man?  Yet  I  found  the  rule,  as  then  prevail 
ing  In  the  law,  was  as  the  Judge  bad  charged  it  to  the 

Jury. 

In  the  case  6t  Aimer  Sogera,  Chief  Justice  Ssaw,  of 
Massachuaettit,  had  laid  down  the  rule  in  this  form: 
"A  man  is  not  to  be  excused  from  responsibility  If 
he  has  capacity  and  reason  sufficient  to  enable  him  to 
distinguish  between  right  and  wrong  as  to  Uie  partio- 
ular  act  he  is  then  doing;  aknowledge  and  oonsclous- 
nesB  that  the  act  he  Is  doing  is  wrong  and  criminal, 
and  will  snbject  him  to  punlriiment  In  order  to  be 
responsible,  he  must  have  sufficient  power  of  memory 
to  recollect  the  relation  in  which  he  stands  to  others, 
and  in  which  others  stand  to  him ;  that  the  act  he  Is 
doing  is  contrary  to  the  plain  dictates  of  justice  and 
right.  Injurious  to  othere,  and  a  violation  of  the  dle- 
tat«e  of  duty.  Ou  the  contrary,  although  he  may  be 
laboring  under  partial  Insanity,  If  ho  still  understands 
the  nature  and  character  of  hla  act  and  its  oonse- 
qnenoee;  If  he  has  a  knowledge  that  it  is  wrong  and 
criminal,  and  a  mental  power  sufficient  to  apply  that 
knowledge  to  his  own  case,  and  to  know  that  if  he 
does  the  aet  he  will  do  wrong  and  receive  punish- 
ment, such  partial  Insanity  Is  not  sufficient  to  exenipt 
him  l>om  responsibility  tor  criminal  acta.  If.  then,  It 
is  proved  to  the  satlsGtctlon  of  the  jury  that  the  mind 
of  the  accused  waa  In  a  diseased  and  unsound  stete, 
the  question  will  be  whether  the  disease  existed  to  so 
high  adegree,  that,  for  the  time  being,  it  overwhelmed 
the  reason,  conscience,  and  Judgment,  and  whether 
the  prisoner  In  committing  the  bomlAde  acted  from 
an  irreeistlble  and  uneontroUabie  Impulse  1  If  so,  then 
the  act  waa  not  the  act  of  a  voluntery  agent,  but  the 
Involuntary  act  of  the  body  without  the  concurrence 

r  a  mind  directing  It." 

This  rule  was  quoted  in  2  Oreenleaf'B  Evidence, 
J  372,  as  the  settled  hiw. 

In  McNaugMon't  ea»e  (10  Clark  and  Fin,,  210),  Uie 
twelvejudgesof  England,  in  answer  to  queries  by  the 
house  of  lords,  laid  down  the  rule  as  the  law  of  Great 
Britain  as  follows :  Tiie  questions  propounded  to  the 
learned  Judges  by  the  house  of  lords  were  In  these 

"I.  What  Is  thelawrespectlngalieged  crimes,  com- 
mitted by  persons  inflicted  by  insane  delusion  in 
respect  of  one  or  more  particular  subjects  or  persons  J 
as,  for  instance,  where,  at  the  time  of  the  oommisslon 
of  the  alleged  crime  the  accused  knew  he  was  acting 
oontrary  to  law,  but  did  the  act  complained  of  with  a 
view,  under  the  Influence  of  insane  delnsion,  of  re- 
dreedng  or  avenging  some  supposed  grievance  or 
Injury,  or  ofprodudngsomesupposed  public  benefit? 

'*  2.  What  are  the  proper  questions  to  be  submitted 
to  the  Jury  when  a  person,  allied  to  be  afflicted  with 
Insane  delusion  respecting  one  or  more  parUoular 
subjects  or  persons,  is  charged  with  the  commission 
of  a  crime  (murder,  for  example),  and  Insanity  Is  set 
up  as  a  defense? 

"3.  In  what  terms  ought  the  question  to  be  left  to 
the  Jury  as  to  the  prisoner's  slate  of  mind  at  the  time 
when  the  act  was  oommitiad? 

"4.  If  a  person,  under  an  Insane  delusion  as  toexlst- 
ing  Em^  commits  an  offense  in  consequence  thereof 
is  he  thereby  excused? 

"'  if  Can  a  medical  man,  oonversaat  with  the  Unnsio 
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of  iraani^,  who  never  saw  tbe  prisoner  prevlooa  to 
tbe  trial,  but  who  waa  present  daring  the  whole 
trial,  u)d  tbe  examinatton  of  all  the  wltneeMe,  be 
naked  hla  ppiniotiaB  to  the  BtMe  of  tbe  prlaoner's  mind 
at  the  timeof  thecommlnloa  of  the  alleged  crime,  or 
his  opinion  whether  tba  prisoner  waa  conadona,  at  tbe 
time  of  doing  tbe  act,  that  he  was  acting  oontraiy  to 
law ;  or  whether  be  waa  latxiring  under  anj  and  what 
delnalon  at  tbe  timet" 

Hie  Joint  opinion  of  all  tbe  Jadges,  except  Hr. 
Jnatioe  liAVlX,  was  delivered  by  Lord  Chief  JoaUoe 
TiNDAi.,  as  foliowa : 

"  My  lords,  her  mtOeety's  Jndgea,  with  the  axoep- 
Uonof  Ur.JnatlceHAaiX,  who  haa  stated  his  opinion 
to  7onr  lordships,  In  answering  the  questions  pro- 
posed to  them  bj  your  lordship's  house,  think  It  right. 
In  the  first  plaoe,  to  state  that  they  have  forborne 
entering  into  any  particolar  disonaelon  upon  these 
qneotloiu,  fh)m  the  extreme  and  almcet  insuperable 
dlfflcoltj  of  applying  those  anewere  to  oases  in  which 
the  fitcta  are  not  brought  Judicially  before  them.  The 
fiicta  of  each  partlcnlar  case  must  of  neoessity  present 
tbemselvea  with  endless  variety,  and  with  every  stiade 
of  diffbrenc«  In  each  case,  and  it  Is  their  duty  to  declare 
tbe  law  upon  each  particular  case  on  l^ta  proved 
bef6re  tbem,  and  aRer  hearing  arguments  of  counsel 
tbereon.  Theydeemitatonoeimpracticable,andatthe 
same  time  dangerous  to  the  administration  of  JusUoe, 
if  It  were  practicable,  to  attempt  to  make  minute 
applications  of  tba  principles  Involved  in  the  answers 
given  them  b^  your  lordship's  questions;  theytiave 
therefore  confined  tbeir  answers  to  tbe  statements  of 
that  which  they  hold  to  be  the  law  upon  the  abstract 
questions  proposed  by  yaxu  lordships;  and  as  they 
deem  It  unnecessary  in  this  partlcnUr  case  to  deliver 
their  opiolona  aerialim,  and  as  all  concur  In  the  same 
opinion,  they  desire  me  to  express  such  tbelr  unani- 
mons  opinion  to  your  lordships. 

"  In  answer  to  the  fint  question,  assuming  that  your 
lordahlps'  inquiries  are  confined  to  those  peraons  who 
laty>r  under  anob  partial  deludons  only,  and  are  not 
In  other  respects  Insane,  we  are  of  the  opinion,  that, 
notwltiistanding  the  party  accused  did  tbe  act  oom- 
plained  of,  with  a  view  under  the  Influence  of  insane 
delusion  of  redressing  or  avenging  some  supposed 
grievanoeor  Injury,  or  prodadng  some  public  benefit, 
be  is  nevertheless  pnnlsltable,  according  to  the  nature 
of  tbe  Grime  committed.  If  be  knew,  at  tbe  time  of 
committing  such  crime,  that  be  was  acting  contniry 
to  law,  by  which  expression  we  understand  your 
lordships  to  mean  the  law  of  the  land. 

"As  Uie  third  and  fourth  questionaappeAr  tons  to  be 
more  conveniently  answered  leather,  we  have  to  sub- 
mit our  opinion  tobe,  that  thejnry  ought  to  be  told,  In 
all  cases,  that  every  man  Is  presumed  to  be  sane,  and 
to  possess  a  sufficient  degree  of  reason  to  be  renponai- 
blefor  his  crimes  until  the  contrary  be  proved  to  their 
satlsfoctlon ;  and  that  to  establish  a  defense  on  the 
ground  of  Insanity,  it  most  be  clearly  proved,  that,  at 
the  time  of  committing  the  act,  the  party  accused  was 
laboring  under  sach  a  deCM  of  reason,  from  disease 
of  tbe  mind,  as  not  to  know  the  nature  and  qnallty  of 
the  act  he  was  doing;  or.  If  he  did  know  It,  that  he  did 
not  know  he  was  doing  what  was  wrong.  The  mode 
of  putUng  the  latter  part  of  the  qnesUou  to  the  Jury, 


on  these  occasions,  has  generally  tieen  whether  the 
accused,  at  the  time  of  doing  the  act,  knew  the  differ- 
ence between  right  and  wrong;  which  mode,  though 
rarely  if  ever  leading  to  any  mistake  with  the  Jury, 
Is  not,  as  we  conceive,  so  accurate  when  put  generally 
and  In  tbe  abstracl,  as  when  put  in  the  party's  knowl- 
edge of  right  and  wrong  in  respect  to  the  very  act  with 
which  he  la  chai^ted.  If  the  question  were  to  be  put  as 
to  tbe  knowledge  of  the  accused  solely  and  exclusively 
wltb  reference  to  the  law  of  tbe  land.  It  might  tend  to 
oonfound  the  jury,  by  inducing  tbem  to  believe  that 
an  actual  knowledge  of  the  law  of  the  land  was  essen- 
tial in  order  to  lead  to  a  conviction ;  whereas  the  law 
1b  administered  upon  the  principle  that  every  one 
must  be  taken  conclusively  to  know  It,  without  proof 
that  be  does  know  it.  If  the  accused  were  oonadous 
that  the  act  was  one  which  he  ought  not  to  do,  and  if 
that  act  was  at  tbe  same  time  contrary  to  the  law  of 
the  land,  be  Is  punishable,  and  the  usual  course,  there- 
fbre,  has  been  to  leave  tbe  question  to  the  Jury  whether 
tbe  party  aocnsed  bad  a  sufficient  degree  of  reason  to 
know  that  he  was  doing  an  act  that  was  wrong;  and 
this  course  we  think  Is  correct,  accompanied  with 
such  observations  and  explanations  as  tbe  circum- 
stances of  each  particular  case  may  require. 

"  The  answer  to  the  fourth  question  mast,  of  course, 
depend  on  tbe  nature  of  the  delusion ;  but  making 
the  same  assumption  as  we  did  i^efore,  namely,  that 
be  labors  under  such  pnriial, delusion  onlj,and  la  not 
in  other  rsspecta  Insane,  we  think  he  must  be  con- 
sidered In  the  same  situation,  as  to  responsibility,  as 
If  the  facts  with  respect  to  which  the  delusion  exiaU 
were  real.  For  example,  if,  under  the  influence  of 
deiaslon,  he  supposes  another  man  to  be  in  the  act  of 
attempting  to  take  away  his  life,  and  he  kills  that 
man  as  be  supposes  in  self-defense,  be  would  be  ex- 
empt from  punishment.  If  his  delusion  was  that  the 
deceased  bed  inflicted  a  serious  injury  to  his  character 
and  fortune,  and  he  killed  bim  In  revenge  for  such 
supposed  Injury,  be  would  be  liable  to  punishment. 

"In  answer  to  the  last  question,  we  state  to  your 
lordships  that  we  think  that  the  medical  mao,  under 
tbe  circumstances  supposed,  cannot  In  strictness  be 
asked  his  opinion  iu  the  terms  above  slated,  because 
each  of  these  questions  Involves  the  determination  of 
tbe  truth  of  the  fiicts  deposed  to,  which  it  Is  for  the 
Jury  to  decide,  and  the  questions  are  not  mere  ques- 
tions upon  a  matter  of  science,  in  which  case  such 
evidence  Is  admissible.  But  where  tbefectsareadmlt- 
ted,  or  not  disputed,  and  tbe  question  becomes  sub- 
stantially one  of  science  only,  it  may  be  convenient  to 
allow  the  question  to  be  put  in  that  general  form, 
ttiougb  tbe  same  cannot  be  Inaisted  on  as  matter  of 
right." 

Tba  first  case  of  insanity  that  came  before  me  as 
Judge  was  this  case  of  Klelm.  On  the  preliminary 
Inquiry  Into  present  Insanity  I  followed  this  rule,  and 
the  verdict  of  the  Jury  at  once  satisfied  me  that  It  bad 
misled  them,  for  he  was  not  totally,  but  only  "  par- 
tially Insane,"  and  he  did  know  It  was  wrong  to  shut 
that  woman  and  her  children  In  tbeir  but  and  bum 
them  to  death  ;  yet  there  was  no  doubt  of  his  Insanl^, 
and  In  Ions  than  a  year  be  became  a  mere  drivelling' 
Idiot,  and  so  died.  He  knew  the  act  waa  wrong, 
yet  he  waa  insane.    Tbe  act  of  piling  up  ahaviogs. 
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finteolng  tbe  woman  in  ber  hut,  and  fbrclng  her  tlack 
into  the  flaniM,  whs  not  so  "lavolontory  act  of  the 
body  withoattheconotuT«iioeof  amlnddlreoUngit." 
Yet  be  was  Inaane.  He  knew  tbe  "act  was  contrary 
to  tbe  pUJn  diotal«B  of  Jnatloe  and  light,  Injarioos  to 
otbera,  and  a  vlolaUon  of  the  diotstea  of  duly,"  yet  he 
was  Insane.  He  knew  "he  was  acting  contrary  to 
law,"  yet  he  was  Insane.  He  knew  the  act  was  "one 
he  oaght  not  to  do,"  yet  be  was  insane. 

So  It  seemed  to  me,  that,  though  the  man  was 
tmqaestlonably  Insane,  he  was  yet  to  be  bung  for 
murder ;  and  so  it  seemed  that  all  that  class  of  cases 
known  among  eolentlBo  men  as  moial  insanity,  as  dla- 
tiDgnlslied  from  pbyslcai,  was  entirely  witfaont  the 
protection  of  the  law.    - 

Hence  It  was  that  I  made  the  examination  of  the 
mle,  and  stated  tbe  result  as  contained  la  my  cliarge. 
I  do  not  mean  to  be  understood  as  saying  tbat  I  have 
settled  the  rule;  I  Iiave  but  announced  an  onward 
step,  and  It  remains  fbr  subsequent  adjudications  to 
aay  whether  it  shall  tie  sustained.  In  tbe  mean  time, 
I  liave  been  assured  ttiat  the  rale,  as  I  liave  stated  It, 
is  more  acceptable  than  any  other  yet  annoanoed  to 
those  of  the  medical  profession  to  whom  Insani^  baa 
been  a  particular  study,  and  the  Engliab  doctrine  baa 
reoeiTed  a  very  signal  condemnation  from  tbat  olaas 
of  physicians  there. 

Itappearsltam  tbe  report  of  tbe  Capital  PuniebmcDt 
CommisaloD  made  toparllament  In  1866,  that  at  tbe  an- 
nual meeting  of  the  association  of  medical  officers  of 
asylums  and  bospilaia  for  tlie  Insane,  held  at  the  Royal 
College  of  Physicians,  July  14,  18M,  at  which  were 
present  flfty-lbur  medical  officers.  It  was  unanimoDaly 

"  Rrmtteed,  That  so  niDCb  of  the  lesal  leat  of  the  mental 
condition  of  an  alleged  criminal  lanatlo  as  rendem  him  a 
responsible  agent,  tiecaaae  be  knows  the  difference 
between  right  and  wronB.is  Ineonslsient  with  tbe  bet, 
well  kuown  to  every  member  of  this  meeting,  that  the 
power  of  dlitlngDishini  between  right  and  wrong  eztsia 
Terr  IteqoenUy  among  those  who  are  nndoabtedly  in- 
ssne,  and  Is  often  sooclated  with  dangerous  and  nnoou- 
trollable  deloalooi." 

I  know  of  no  greater  difficulty  in  tbe  law  tlian  tbe 
maklngoradettoltlon  of  insanity  wUcbsliall  include 
all  the  cases  that  ought  to  be  included,  and  leave  out 
those  which  ought  to  be  lelt  out ;  and  tbr  the  simple 
resson  that  itlslmpnaslble  forthemoetskillfal  of  ex- 
perts to  determine  always  where  tbe  luaanlty  begins, 
and  sanity  ends. 

Tbe  doctrine,  as  oontained  in  my  charge,  does  un- 
doubtedly inoinde  many  cases  where,  before  tbat,  tbe 
punishment  designed  for  tbe  sane  was  indicted  upon 
the  Insane ;  yet  I  iiave  never  supposed  that  I  had  re- 
moved all  difficulty.  I  bod  met  that  and  cognate 
cases  only,  leaving  out,  of  course,  many  others. 

I  afterward  attempted  to  enlaige,  and,  as  ikr  as  I 
oould.makedefinite  tbe  rule.  luadisooursedelivered 
before  the  Academy  of  Medldne,  In  New  York,  a  few 
years  ^o,  I  ventured  upon  this  definition,  which  I 
Insert  here  merely  for  the  examination  of  the  profta- 
slons,  and  In  the  hope  ttiot  perhaps  I  may  contribute 
my  mile,  at  least,  to  tbe  solutiou  of  so  difficult  and  so 
Important  a  problem. 

"  A  sane  man  is  one, 

"  I.  Whose  senses  bear  truthful  evldenoe; 


"2.  Wimse  undeistaodiug  is  o^iabiQ  of  receiving 
tbat  evidence; 

"3.  Whose  reason  can  draw  proper  condudons  from 
the  trutbttil  evidence  then  received ; 

"4.  WboeewUlcan  guide  the  thought  tbiuobtalned; 

■'  6.  Whoae  moral  aenee  can  tell  tlie  ri^t  and  wrong 
of  any  act  growing  out  of  that  thought ; 

"6.  And  whose  act  can,  at  his  own  pleasure,  be  iu 
conronnlty  with  tbe  actions  of  all  these  qualities. 

"All  these  unite  to  make  sanity.  Tbe  absence  of 
any  one  of  them  makea  Insanity." 


ITie  tatA  tliat  under  existing  laws  only  one  nut  of 
about  a  hundred  Jurors  is  qualitted  to  sit  In  a  capital 
case  IB  rather  startling.  The  further  &ct  that  it  coats 
tbe  public  many  thousands  of  dollars  to  pick  out 
tboee  choice  spirits  wbo  are  qualified  Is  still  more 
startling.  One  unacquainted  with  legal  aSkirs  would 
Infer  tbat  the  twelve  groins  of  wheat,  sUled  out  IVom  the 
eleveuhnndredandeigbty-eightatomsof  chaff,  would 
Im  models  of  Intelligence,  probity,  and  Impartiality ; 
but  the  reeult  by  no  means  unlversallyjustllles  the 
inference.  The  rule  that  tho  Juror's  mind  must  be, 
as  to  the  case  In  hand,  "  like  a  piece  of  blank  paper," 
was  established  In  the  days  when  printed  paper  wss 
almost  unknown.  The  greet  obstacle  In  tbe  way  of 
selecting  an  unbiased  Jury  in  these  days  seems  to  be 
tbe  newspaper,  a  growth  of  modern  days.  "  Tanpora 
tnutanto,  e(  no»  non  mutamur  in  Ulia."  The  contrast 
between  the  bcUlties  for  traveling  and  tbediffnsionof 
news  In  old  times  and  the  present,  has  been  so  strik- 
ingly presented  by  an  eloquent  pulpit  orator  tbat  we 
(juotehis  words,  from  a  sermon  preached  nu  tbe  text, 
"  Say  not  thou  wliat  Is  tbe  cause  that  the  former  days 
were  better  than  these" : 

"But  it  is  Bometimes  said  tbat  the  staUatlos  of  crime 
ore  adapted  to  produce  discouragement ;  tliat  these 
show  a  positive  Increase  of  evil.  In  reply  to  this  it  Is 
to  be  said  that  tbe  men  and  tbe  morals,  and  tbe 
achlevementsofthe  pastare  magnitted  by  appearing 
through  tbe  mist  of  antiquity.  The  men  of  the  past 
are  often  thought  to  be  much  better  and  wiser  thou 
they  really  were.  Much  of  the  fikvorable  impression 
ofthe  virtue  ofa  past  age  lathe  result  of  ignorance. 
We  have  not  the  same  means  of  knowing  tbe  wicked- 
ness ofthe  past  ss  we  have  tbat  of  tbe  present  We 
are  presented  there  with  general  outlines,  while  )wre 
a  multitude  of  det^ls  appear  to  us.  And,  further, 
we  must  not  forget  that  means  are  at  work  to  increase 
our  knowledge  of  the  details  of  crime,  which  bad  no 
existence  In  former  days.  We  live  In  an  age  of  lele- 
grapbe  and  of  newspapers.  In  an  age  when  thousands 
of  eyes  and  ears  are  employed  in  nothing  else  than 
tbe  detection  of  Iniquity,  and  thousands  of  pressea 
In  diSualng  these  inflnjte  det^ls  Into  every  house- 
hold to  be  food  for  reflection  and  matter  for  conver- 
sation. There  Is  not  a  murder  committed  in  tbe 
remoteet  mining  town  of  the  went  but  finds  its  way 
speedily  into  the  New  York  papers,  and  through  these 
into  every  village.  The  assassination  of  a  single 
female  traveler  in  tho  African  desert  is  flaafaed  under 
the  ocean  waves,  and  we  read  the  story  at  onr  break- 
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fiut  tablu.  A  burglary  commiUed  in  an;  little 
country  atore  in  New  England  flnda  ila  way  in 
twenty'rour  hours  into  the  note-book  of  a  Chicago 
reporter.  In  short,  society's  knowledge  of  the  datailB 
of  crime  ia  enormous." 

Compare  this  state  of  things  with  that  exiating  in 
England  at  the  beginning  of  the  last  century,  aa  de- 
scribed by  Macaulej :  "  The  chief  cause  which  made 
the  fuaion  of  the  different  elements  of  society  so  im- 
perfect was  the  extreme  difficulty  which  our  ances- 
tors found  In  passing  from  place  to  place.  Of  all 
Inventions,  the  alptiabet  and  the  planting  press  alone 
excepted,  those  inventions  which  abridge  distance 
have  done  most  for  the  civilization  of  our  species. 
Every  improvement  of  the  means  of  iocomotion  ben- 
efits mankind  moraliy  and  inteilectiudly  aa  well  as 
materially,  and  not  only  bcilitatee  the  interchange  of 
the  various  productions  of  nature  and  art,  but  tends 
to  remove  national  and  provincial  antlpathlee,  and  to 
bind  together  all  the  branches  of  the  great  human 
family.  In  the  seventeenth  century,  the  inhabitants 
of  Loudon  were,  for  almost  every  practical  porpoee, 
further  hvm  Beading  than  they  are  now  from  Edin- 
burgh, and  further  from  Edinburgh  than  they  are 
now  from  Vienna."  "  The  history  of  the  newspapers 
'of  England  from  that  time  to  the  present  day  is  a 
most  IntereeUng  and  instructive  part  of  the  history 
of  the  oountry.  At  first  they  were  small  and  mean 
looking.  Even  Ibe  Pottbo}/  and  the  i\>«tnKin,  whl<^ 
seem  to  have  been  the  best  conducted  and  the  most 
prosperous,  were  wretchedly  printed,  on  scraps  of 
dingy  paper,  such  as  would  not  now  l>e  thought  good 
enough  for  street  ballads.  Only  two  nambers  came 
out  in  a  week;  and  a  number  contained  Ultle  more 
matter  than  may  be  found  in  a  single  column  of  a 
daily  paper  of  our  time.  What  Is  now  called  a  lead- 
lug  article  seldom  appeared,  except  when  there  was  a 
scarcity  of  intelligence ;  when  the  Dutch  mails  were 
detained  by  the  west  wind ;  when  the  Bappareea  were 
quiet  in  the  Bog  of  Allen ;  when  no  stage-coach  had 
t>een  stopped  by  highwaymen;  when  no  non-juring 
congregation  had  been  dispersed  by  constables;  when 
no  embassador  bad  made  his  entry  with  a  long  train 
of  coaches  and  six;  when  no  lord  or  poet  bad  been 
burled  in  the  Abbey,  and  when,  consequently,  It  was 
difficult  to  mi  up  four  scanty  pageo."  Mail  coaches 
were  Introduced  in  ITS4.  It  is  within  the  memory  of 
mtddle-aged  men  that  our  national  oongrees  deemed 
the  electric  tel^raph  chimerical. 

The  law  should  tolerate  nothing  tbatis  inconvenient 
or  impracticable.  The  law  should  not  beanunpro- 
greselve  science;  It  should  adapt  itself  in  ita  forms 
and  modes  of  procedure  to  the  shifting  exigencies  of 
Imperative  occasion  and  the  changed  conditions  of 
times.  Its  principles  are  unchangeable.  The  methods 
of  adapting  them  to  practical  results  may  properly 
change.  It  is  a  cardinal  principle  of  the  law  that  a 
Juror  should  be  unbiased  and  impartial.  But  if,  in  the 
progress  of  material  improvement,  news  is  bo  rapidly 
circulated  that  It  beoomes  Impossible  that  every 
crime  should  not  be  generally  known  and  discussed 
within  a  few  hours  after  lie  commission,  and  that 
naturally  impremlona  more  or  less  defined  should  be 
made  on  the  mind  of  the  reader,  all  that  the  law 
■hoold  require  ia  that  the  Juror  shall  not  have  become 


permanently  warped,  prejudiced,  or  biased  by  the 
perusal.  We  cannot  Ignore  the  newspaper  nor  Ita 
consequences.  We  must  accommodate  our  system  to 
them,  and  make  the  best  of  them.  The  oak,  finding 
It  cannot  get  rid  of  the  stone  lodged  in  the  fork  of  its 
brani^es,  grows  about  it,  takes  it  in,  and  arranges 
itself  with  reference  to  the  intruder.  Because  lono- 
motiva  engines  occasionally  run  off  the  track,  and 
steamboat  boilers  sometimes  explode,  men  do  not 
make  long  Journeys  on  foot  or  in  w^ons.  The  dan* 
gets  of  theee  new  mndee  are  more  than  oounterbal' 
anced  by  their  conveniences. 

Again :  Jurists  are  bcf(innlng  to  doubt,  on  principle 
and  from  observation,  that  the  man  who  never  reads 
the  newspapers,  or,  if  he  reads  them,  derives  no  im- 
pression fW>m  the  peroeal,  Is  the  best  fitted  for  the 
duties  of  ajuror.  It  Is  our  belief  that  if  such  is  to  be 
therule  we  would  better  abolish  the  Jury.  The  prop- 
osition that  the  diffusion  of  education,  and  the  in- 
creased fiKltities  for  the  spread  of  news,  have  rendered 
mankind  less  reliable  as  Judges  of  right  and  wrong, 
of  troth  and  QUsehood,  seems  quite  absurd.  Sball  we 
construct  the  panel  only  of  those  who  do  not  take  In 
a  newspaperT  Or  still  better,  only  of  those  who 
cannot  readr  Why  not  make  the  duties  of  the  Juror 
a  profession,  and  bring  up  a  select  class  to  It,  handing 
down  the  caste  from  fother  to  son,  as  in  the  case  of 
the  executioner  in  some  oountries,  and  aa  carefully 
preserving  the  candidate  from  the  idght  of  a  newspaper 
as  the  young  princess.  In  the  fiilry  story,  wss  kept 
from  the  sight  of  a  distaCt^  lest  by  an  nntoward  prick 
some  knowledge  sball  be  let  In  apon  the  blank  mind 
of  the  unhappy  wretch  r  Jiuors  should  not  be  chil- 
dren, idiots  or  ignoramuses.  What  we  require  of 
them  is  talmsss,  not  ignorance.  We  readily  grant 
that  if  the  impression  derived  trom  reading  is  so 
firmly  fixed  that  It  would  require  evidence  to  remove 
it,  the  person  is  biased  and  unfit.  But  in  how  few 
instances  is  this  the  case.  The  impression  formed  in 
the  majority  of  minds  is  based  on  the  assumed  oor- 
tectnessof  the  report.  If  such  and  such  statements 
are  true,  and  there  is  nothing  to  explain  them,  why 
then  the  prisoner  must  he  guilty,  or  innocent,  as  the 
case  may  be;  this  is  the  course  of  reasoning  that 
passes  through  moat  minds.  But,  unless  the  Juror  has 
made  up  his  mind  that  the  report  Is  correct,  he  Is  not 
pr^udlced  or  biased.  A  mere  temporary  Impression 
is  not  objectionable;  it  is  usually  unavoidable;  and 
an  expression  of  opinion,  tiased  on  the  assumed  cor- 
rectness of  the  printed  report  and  the  absence  of 
explanatory  drcurustancee,  ought  not  to  dlsqualiiy 
the  Juror  If  he  swear  that  he  can  decide  the  case  on 
the  evidence  without  feeling  the  Influence  of  what  he 
has  read.  It  la  possible  that  men  might  be  better 
Jurors  if  all  men  never  read  the  papers.  But  it  has 
become  a  matter  of  choice  between  those  who  read 
and  tiiose  who  do  not.  And  here  we  can  have  no 
more  hesitation  than  we  have  in  believing  that  liia 
man  who  can  read  and  write  Is  a  more  Intelligent 
voter  than  he  who  is  Ignorant.  In  a  community 
where  ninety-nine  out  of  a  hundred  Jurors  can  and 
do  read  the  papers,  the  qualities  which  lead  one  to 
read  them  will  render  him  a  more  Intelligent  Juror 
than  one  who  cannot  or  does  not  read  them. 

But,  aside  fhnn  the  question  of  comparative  Alaesi, 
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the  public  eoDTenience  should  In  a  great  measure 
control.  If,  by  strict  adherence  to  a  rule  adapted  to  a 
time  long  gone  bj.  nine-tenths  of  our  citlzeus  are 
found  teubnically  unfitted  for  Jury  duty,  we  must 
modify  the  rule  rather  than  depend  on  the  une-tentb 
loT  our  Jurors.  The  avll  oomplalned  of  lb  continually 
iacrOBsing.  It  la  constantly  becoming  more  difficult 
to  procure  a  Jury  In  a  capital  case.  Tbe  venue  has 
frequently  to  be  changed  to  obviate  this  difficulty, 
thna  putting  the  prisoner  at  a  disadTantage,  and  the 
community  to  increased  expense.  Tbe  spectacle  of 
halradoceulawyera  trying  for  aweek  to  dodge  tbe 
effect  nf  the  newspapers  In  any  given  case  has  become 
ludicrous.  Id  the  progress  of  events  tbe  age  has 
roarcbed  away  from  na  and  our  rule  of  practice.  It 
remains  to  be  seen  how  much  longer  we  will  persist 
in  applying  to  tbe  nineteenth  century  provisions 
adapted  to  the  seventeenth,  and  in  endeavoring  to 
measure  tbeoonecience  and  Judgment  of  men  of  to- 
day by  the  oriterions  of  tbe  dead  past. 


LAW  AND  LAWYERS  IN  LITEKATDRE.* 
XVI. 

A  OHAPTEB  OF  SFiaRAMS. 

MyfHend,  AlexanderG.  Johnson,  of  the  Troy  Whig 
newspaper,  who  unites  with  a  legal  education  rd  ex- 
tensive Ibmlllarity  with  the  elegant  letters  of  all  times, 
has  pointed  out  to  me  most  of  the  following  epigrams. 
BySir  JobnDaviesi 
"PnbUns,  student  at  the  oommon  law, 

Oft  IfHvea  bLx  booba,  nnCt  for  his  rnreatlon 
To  Paris  Ganlen  doth  hlmaeir  wlihdfaw. 

Where  he  Is  ravlBlit  with  snch  rtelectatlon. 
As  d.iwne  amoiig  the  bears  and  doRi  he  bom. 

Where,  whilst  fie  gk  inning  cries,  to  haia,  to  head, 
His  siitlun  doublet  snil  Ills  velvet  hose 

Are  all  with  spmie  from  above  bespread. 
When  ha  Is  like  hla  (Other's  coaiitrr  hall, 

StlohlnBwIthflogges.andmnleilBMwIihhswheB: 
And  rightly,  loo.  on  him  thla  fllth  doth  fall. 

Which  /i>r  such  fllthy  sporis  his  hcxikes  Ibrsakda, 

Leaving  old  Ploydon.  DIer,  and  Brooke  nlono 

To  see  old  Harry  Hunks  and  Saoareon."t 

The  next  funrare  from  "Pasdculua  Florum,  or  a 

Nosegay  of  Flowers,  translated  out  of  the  Qarden  of 

several  Foeta  and  other  Authors."    London,  1S36: 

"This kind  oreoaneninchprontdnth  them  draw- 
Their  purple  and  their  Jewels  sell  their  law  ■ 
80  needrn]  'ila  with  greitter  voice  to  live. 
And  greater  show,  that  men  large  Fees  may  gtve." 
The  following  verses,  translated  from  Ijitin,  were 
presented  to  learned  King  James,  in  Bacon's  time, 
and  gained  at  bis  royal  hands  the  poor  delayed  Suitor 
the  quick  dispatch  of  his  cause : 
"Thy  great  Benles.bllhtiill  Keeper,  thon  dids'taend 

My  Cause  he  we/I  dec reeil.  but  Scale  Htm  laokes! 
g)  had!  Honey^  but  without  the  Wax : 

r'  enjoy  the  whola  Hive  o(  your  Princely  6raoe." 
"  The  Satyricall  Poet"  complains  of  the  corruption 
of  Lawyers  in  bin  time; 

"  V  '5^'."!'?""?''  Nplghhonr  seize  my  Lands. 


ITorUieru  District 


"Or  being  my  Debtor,  thoagb  damnably 
Forswear  the  Debt,  or  payroeot  m»e  deny. 
Vowing  (he  Bill  under  his  hand  and  Seal 
Is  Counterreit,  not  worth  a.  Cockleshell; 
Yet  I  am  lorced  to  stay  ayearmim  hence. 
Till  Time  tbe  Peoiile's  Common  Fless  commi 
When  thai  lime  comes,  I  then  must  all's  abli 
A  thousand  triOlng  put  off  tricks  beside." 

This  I  think  is  imitated  fVom  Martial; 

■J  Qallla  or  to  AMea, 


H,  if  tl 


Epitaph  on  the  grareetone  of  an  attorney  In  St 
Pancras  churchyard: 

"  Here  lieth  one,  deny  it  Ifyon 
Who,  though  a  lawyer,  wos  c 
The  giitea  of  lieav'n  to  him  ai 


in  honest  n 
re  beside." 


An  imitation : 


idecd  —  iflt  be  traa" 


That's  wondrous 
Another  epitaph : 

"  Hlc  Jacet  Jacobus  Btrsw, 
Who  forty  yearn  rallow'd  tlielaw; 
And  when  he  dy'd. 
The  Devil  ciy'd. 
Jemmy,  give  us  your  paw." 
On  an  iusolveDt  barrister ; 

'•  Without  eflbcl  Is  nolo  pnu. 

How  happens  IhisT  crlm  one,  and  paosM 
His  palm  no  tees  were  known  to  cross: 
EObcla  can  only  spring  from  oauaea.'' 

Proposed  inscription  for  the  Inner  Temple  Gala 
London: 


,H  by  the  Templars'  holds  yon  go. 
In  embleraaUc  tli 


The horie and  tomb dlsptajed 
latic  figures  show 
ts  of  their  trade. 


"Thatclientsmay  Infer  from  thence 

How  Just  is  their  profession  : 
Tlie  lamb  sets  forth  their  Innocence, 
Tbe  borse  their  expedition. 

"  O  happy  Brl  Ions  1  bnppy  isle  I 
Let  foreign  nations  say ; 
Where  they  get  Justice  wlthont  guile. 
And  law  wItUout  delay." 

Answer  to  tbe  above : 


These  artftil  emblemi 
Their  Dllenta,  not  themselves. 

"  TIsall  a  trick,  these  all  are  shams. 
By  which  tliey  menu  to  cheat  you ; 
But  have  a  care,  for  you're  the  lambf 
And  they  the  wolvea  that  eat  yoa. 


The  Jockeys  that  wUl  ride' you." 
This  has  been  better  thus  expresned : 


Thi 


Bnt  time  w... 

"    '        denoies  yon  mean  10  ride, 
\b  you  mean  to  aeece  'em." 


Pickwickian  Quarrels: 

"  Two  lawyers,  when  a  knotty  cause  was  o'er, 
Bhook  hands,  and  were  as  friendly  as  befbre ; 
•Zounds,'  said  theclieni,  'I  would  fain  know  how 

'Thou  fiioir  said  one. 'we  lawyers,  Ihongh  so  keen 
Li  ke  shears,  ne'er  cut  ounelrea,  but  wbat^belweeu  I" 

An  attorney's  heir ; 


A  country  quarter  aesdons — Swift: 
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"Three  or  (bnri>srBona  fall  of  October: 
Three  or  four  sqalrea.  buiwMii  drunk  and  MilMr; 
Three  or  (Our  lawyers ;  three  or  four  Uara ; 
Three  or  fooroonatables;  three  or  tbar  crlen; 
Three  or  (bar  pnrlahet,  brlngluB  appeals; 
Three  or  four  wrlllnKx.  and  three  or  fonraeala; 
Three  or  four  b&at^iTax.  and  three  or  fotir  whores; 
Tsg,  rag  and  bobtail,  three  orfourscorea; 

Three  or  Jirar  paopers,  ail  praytng  for  food  ; 
Three  or  four  roads  that  never  were  mended  i 
Three  or  Tour  Boolda,  and  the  sesalone  are  ended/* 


Bj  LordNeavea: 


Advantage  at  laipecnnUmlty : 


The  Consequenms  orthe  Fall : 

"  Prom  Adam's  lull  behold  what  sad  dlaaaters  [ 
Both  us  and  oars  It  is«lls  lOTarlous  inaatera: 
Our  souls  lo  Priests,  oor  body  to  the  Dootora. 
Our  laada  and  (tooda  to  Fleadera  and  to  Proclora." 
Bj  Furetlere.    On  a  statue  of  Justice  removed  Into 
the  market  plaoe: 

"  O-  Tell  me  why  Jqatlce  meets  our  eye. 

Raised  In  the  niarlcet  place  on  blshT 

A.  The  reason,  friend,  mav  tooD  be  told 

'Tla  meant  to  abow  abe^a  to  be  aold." 

By  GuUlaume  des  Antels : 

■■  Blindfold  la  JnsUce  dra-wn,  Ibr  thia. 
To  Bhow  she's  random,  bit  or  mlsa ; 
A  sword  she  bears — bugbear  for  those 
aans  wit  or  wealth  lo  ward  its  blows; 
The  pair  of  scales  she's  made  to  bold 
Makes  sare  that  all  abe  gels  la  Bl«r]lag  gold." 

From  Baraton ; 

"  *  Call  Mleiice  r  the  Judge  to  the  oHoer  cries ; 
■  This  hub-bub  and  tallc,  will  It  never  be  done? 
Those  people  this  morning  have  made  ancb  a  noise, 
We've  decided  tea  csasca  without  hearing  one.'  " 
On  the  Law  of  IJbel : 


_ ,jmea  under  Its  » 

a  rarely  Indeed  ttiat  there'!  reason  In  law.'*^ 
"  Xoa  may  say  certain  spades  are  black, 

And  you  may  cal]  a  apadeaapade; 
Bd  t  If  yon  name  a  quack  a  quack, 

By  low  of  libel  you  are  flayed. 


On  a  BriflflesB  Barrister: 

rdthemlOi  .__ 
All  lawyera  go  hereafler  t 
80  uuie  mischief  thou  do> 
Tbou'lt  larely  go  below  « 


"  Id  vain,  poor  nabte  son  of  woe, 
Tbou  aeek'at  the  lender  tear; 

For  thee,  alaal  itstlU  moat  Dow, 
For  mercy  dwells  not  here. 

From  Caonlbaia  thou  Bed 'at  in  vali 
Lawyers  leaa  quarter  give : 

m..  «_. , ,Q   y[[  yoWn  Si 


"  When  we've  nothing  to  diead  from  t 


I  law'a  Sternest 


Tbin  their  laagbler  begins,  and  oui  mirtb'eatanend  " 
ByJekyU: 

"  Tbe  aergeants  are  a  grateful  raoe ; 
Their  dress  and  langnue  abow  it; 
Their  parple  robes  from  'Tyro  we  traoe, 
IlMlr  argnioentago  to  IV 


On  apartof  St.  Mary'B  church  at  Oxford  being  con- 
verted Into  a  law  achool : 
"  Yea,  yea,  yon  may  rail  at  the  Pope  as  yon  please. 
But  trust  me  that  miracles  never  will  oease. 
See  here— an  event  that  no  mortal  Baspeat«dl 
See  Law  and  Divinity  closely  connected  I 
Which  proves  the  old  proverb,  long  reckon'd  ao  odd. 
That  the  nearer  the  church  the  ibrCber  from  Glod." 

Seven  good  thinga  reqnlBite  before  going  to  Law : 

"  Dear  Tom,  lake  ad  vlee,  nor  oommlt  a/oux  pot  ,- 
Aayon  travel  tbninghllle  never  get  into  law; 
The  odds  are  against  yon  a  million  to  one, 
'TIs  a  borae  to  a  hen  that  you're  qnlckly  undone; 
And  If  tbere'B  no  help  and  lo  law  you  must  go, 
Indlspenaablea seven 'tlafltyoQshonid  know. 
And  nrst  you'll  be  wise  to  reflect  well  and  pause. 
And  be  sure  ere  yon  atlr,  yon  have  a  good  cause. 
Like  your  oanse  yonratlomeysbonid  alaobegood  — 
A  iliieqaamm  —  lt  is  well  understood. 
Your  Jury  beeldee  mual  be  good  and  not  packed. 
And  by  a  good  counsel  yonr  cause  most  be  tMcked; 
Aeood  witness  and  slaanch,  (00,  yon'Ucerialnly  need; 
If  in  this  point  yoD  tail.  Tom,  von  oan not  succeed. 
To  make  all  secure,  ere  an  inch  more  you  budge. 
You'll  be  lost  if  you  haven't  a  very  good  Judge. 
These  are  six  needful  things,  yet  l&st  you'll  be  stack, 
I,  If  yon  ItBveu't  good  luck.'' 


You'll 

1  lose  your  cause. 
On  the  Lord  Advocate : 


Till  In  a  deolami 

His  argument  he  Unt  it; 
He_gaped  (br't,  be  grasped  filr't. 

He  (band  it  was  awal  man. 
But  what  bii  common  sense  came  short. 

He  eked  out  wi'  law,  man." 

The  Dying  Lawyer : 
"  Old  Qullltt,  hia  raoe  upon  earth  almost  run, 
Tboa  sagely  advised  his  too  diffident  ar-  - 
■  Like  atrae  limb  of  law, 

Ne'er  boggle  on  any  side,  lad, ' 

whal"it  wiirbrlag.'" 


ws;" 

'    ■Ay,jfUlt,and  tbatoutot  hand. 

On  a  Brieflew  Barrlater,  recovered  from  UlneM; 

"On  his  sick-bed  as  Simple  lay— 

A  novice  In  the  laws. 
The  hopeless  youth  was  beard  to  say, 
'How  cruel  lo  besnatiihed  away, 

"Jove,  pitying,  hears;  his  gracious  nod 
The  youth  from  death  reprieves. 
Yet,  with  submission  to  the  god. 
His  case  Is  still  extremely  odd — 
Without  a  oaose  he  lives." 

A  Verbal  Distinction : 


■"Also!'  said  Brief,  with  sneering  wit, 
•  Won't  liJuwItg  do  as  weUT' 
■No.  friend;  bat  It  thou  wltt  permit. 
Their  difference  I  will  teU. 

" '  Scarlett's  a  counsel  le 
Whose  talen'      " 
TItou  art  a  00a 
But  surely  m 

From  tbe  Latin  of  Boceliius: 

"  Alexander  In  Judgment  was  ■ 

And  was  seen  with  hla  right  e.  ,  , 

To  tbe  ptalntlir.  but  purposely  block  up  tbe  way 


'".E,°"?S 


pay 


-jelertwllbbL- 
la  rellnoe,  aaklna 


.    Bald  he 


laklng  hi ..._ , 

lure,  if  tbe  plalatilT  gels  one, 
ihtlohave  free.'" 

Tlie  next  two  are  ftnm  "Satyricall  S^granuJ* 
compiled  by  Henry  Hntton,  1621:  iCK>Q1C 

An  Action  of  tbe  Case : 
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"  ShonlilrlDS  a  mliutretl  In  a  lane  I  broke 
HI*  vlnll'iinnBeby  un  oDlucky  Htrobe; 

le  would  eumplul  lie,  tiivent  blegnidKe. 


a'  action  ol  ili 


Kurwhy:  I  will  n 
T  (wn  be  no  noon 

In  Causidicum : 

'■  CailHl'llCDB 

And  mtuc 
TbeSait  Ended: 


Two  of  a  trade; 
-  How  nuy  Joined,  tbe  lawyer  and  bli  wife  I 

I  translate  the  next  epitaph  trota  tbe  French  of 

"  Here  Ilea  a  law  solloltor  profoandly  wise, 

Whoaeventy  yesra  lo  pilings  olUera' goods  deeoended. 
He  mournit,  ir  from  Che  other  world  he  recognize 
Ttiat  yau  lead  tne  or  cbaive  ihese  linn  tOr  blm  la- 

lended." 

From  the  Greek  of  Lucillius: 

■*  I  lost  a  Utile  pis.  nn  nx.  a  soat. 
For  which  you,  ueaecles,  received  a  (roat, 

,n  frronndsT 


mylogeconfoundT 
»in.l«eloudorta»- 


Bu  Mbneclea  I  —  the  reel  lay  pig  supplies." 

The  above  reminds  us  of  Martial.    The  next  two 
are  from  the  Greelc  ot  AgatUlas : 

"  Bllud  to  law'*  use  and  wont.    Pool  I  not  to  know 

That  we  to  meo  corrnpt  must  Juiigraent  owe; 
Thou  boasted  thy  sbrewd  eloquence,  whoieflre 
Knows  Id  best  wonta  rlKht  isaue  to  Inspire. 
Hope  on  I    1  pardon  thee,  but  vain  ahcl  tttraage. 
Thy  genius  serves  not  Themis'  course  to  change." 

A  Judgment  aa  profound  aa  Captain  Cuttle's : 

"  A  poor  man  a  learoed  sciveB.nt  aonght  and  saw, 

And  (luesiloned  him  npnn  Itils  pnlntoflHW; 
'My  sUve-ptrl  mnawiiy;  lier  some  one  (bund, 

In  ntarrlage  lo  his  man,  to  whom  sfie  gave 
Issue:  of  whom  uow  Is  IbBl  Issue  bIbvbT' 
He  ponder'd,  and  deep  por'd  in  ninny  a  book. 
Then,  iiiming  bis  arch'd  brow,  with  solemn  look; 
'To  you  or  hira  who  has  the  slave  girl  now, 
Her  Isine  here  In  case  aa  slave  muat  bow; 
But  seek  out  some  wise  Judge;  you'll  quickly  nln 
.  His  welgUtler  voles,  If  true  what  yon  ezpUla.'^' 

Another  version  of  the  same: 

"  A  plalotlirthuaexplitined  hla  cauae 

'  My  bond-mald  lately  ran  away. 
And  In  her  flight  wbh  met  liy  A. 
■"■  -  knowing  she  belonged  to  me, 

lis  marriage,  pray. 
Do  Ihey  belong  to  me  or  A  r 

Gave  hlgnt  of  deepest  cogitatioo, 

J/Mik'd  at  H  saore  of  hooka,  or  near. 

Then  hemm'd,  and  said:  '  Your  case  Is  clear; 

Those  children,  so  beaot  by  B 

Upon  your  bond-mnia  must,  yon  see. 

Bo  you™  or  A's.    Now  this  I  say. 

They  oan't  beyoursir  tlie3[  to  A 


>e  yours  irtlieytc 

roilows----  -'-- 

Therefore,  by  my  advl 


Yon'U  take  tbe  opinion  6l  the  court.' " 
From  the  Greek  of  Nicardeua : 

"Two  penonsdeaf  as  poslalnvok'd  the  laws: 

.  .    I- -sr  dearer  tried  lh« 


'o  peiwins  at 

adgc  than  e — 

.J  -he  other  owed  him  Ave  n 

.11  night  In  mill-work  he  had  s] 


■  Wherefore  cc 


end  yel'  ITnwnlng  said 


"A  deaf  man  died  his  deaf  neighbour 
BefOrea  Judge  as  deaf,  to  gRiund 

A  debt  unpatiiror  quart^^r's  labour ; 
Defendant  a  wore,  ao  ter  from  noand. 

Thatmllea  were  swarming  In  the  ohees 
The  Judge,  whone  rnliid  Humtenjlwl  ni^ 

At  lest  decreed  t) 


I  dismissed  them  both  to  pay  the  iMS." 

From  BorboniuBi 

"  A  thief  once  consulted  a  lawyer  of  not«. 
How  best  to  ensure  from  tbe  halter  liU  throat, 
Said  tbe  nme,  aa  he  pocketed  gravely  hla  fee, 
'  Ban  away  If  yoa  can,  and  pertiap*  you'll  be  (Tea.* " 

On  tbe  Law  of  Custom,  founded  on  Atct.    From  an 
obscure  Trojan  po«t: 

"  A  wMtem  New  York  Jadge  of  sterling  mental  stnUl 
Of  abaven  npuer  lip,  of  mannera  coarse  and  rough, 
IMsdalnlng  all  ani:)i  foppery  as  clean  apparel, 
Onre  with  a  young  attorney  sought  to  pFck  a  qnorrel, 
And  witli  Ill-timed  severity  in  court  did  lash 
Tb'  oObndlng  youth  because  ha  sported  a  monataehe.— 

a'3fd;'i°s"'" '-"'- """ — ' 

And  left  plain  fo 


a  severity  in  c< 


siikem 


The  bashfnl  bat  deserving  youth  blushed  deep  at  this. 

But  held  bla  tongue,  andbowins  1 —  '-  " *—>— 

Walled  till  summing  up.  when  ill 
*The  point  Is,  gentlemen,  whelliei 
With  reference  to  wi  ■  ■     ■ 
T  have  contracted.  - 


My  be.  (Or  from  his  honors  talk 
ningeioyou  Is  common  In  NewTork- 
IB  heard  grow  on  the  npper  Up, 
noheieluajudlolalnrp; 


With  enoh  degree  ot  liiiliuile  In  which  you  larry; 

*  " —  "-^rkjudge  lakes  pride  In  keeping  free  from  d 
th  Judges  here  — look  at  his  honor's  ahlrtl 
■'•■-  loud  applause  greeting  this  pithy  one 
"■  "       7  met  his  malcH  In  F n." 


The  bar', 

Acknowledged  U 

The  next  eeven  are  rh>ni  "  Recreation  for  Ingenloui 
Head-Pieces,  or  a  Pleasant  Grove  for  tlirir  Wits  to 
Walk  in,"  etc.    London,  1667; 

"  If  Lawy 

Souliller_      __ „ 

But  here's  the  dldbre. 

These  take  good  Angi 

"OarCTvll  Law  doth  si 

But  yet  II  _  _  _ 

In  getting,  like  the  Pope,  so  many  a  Crown." 

"  A  Insty  old  gown -grave,  gray- headed  Sire, 
Stole  to  a  wench  to  qnench  his  lust's  desire; 
eheask'd  htm  what  profenslon  he  might  beT 
I  am  a  Civil  I.a»5-er.  glrla  iqnolh  he). 

Your  talk's  loo  broad  for  civil  men  to  use; 
If  Civil  Lawyers  are  such  bawdy  men, 
O  what  (quoth  ahe)  are  other  Lawya™  thonr* 
"  raw  serves  to  keep  diaordered  men  In  aw. 
But  Aw  preserves  onlers  and  keeps  the  Iaw. 
Ware  Ate  BWay  L  {aw)  i/i-n  would  lye™  be 
For  iMcre.  which  they  have  and  hcid  In/tt." 
"  To  go  to  Law  I  have  no  maw. 


Upon  Anne's  marriage  with  a  Lawyer  ! 
"  An  ne  Is  ai 
What  is  ai 

The  next  twenty-olx  are  bvm  Owen's 

**  If  bappy's  he  wno  knows  of  things  It 
How  happy  thon  Cause- Pleader  with 

FoT^^M 

"  Pby«lclL 

Are  like,  their  gain  of  others'  loss  is  miuii 
To  Patients  these,  toClienta  those  apply 
Their  helping  band,  and  help  tbemsel  vea 
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a  wife,  which  I>  his  01 
led  Another's,  tUl  't  w__  . 

Ji)  by  BQCb  mlstHhe  begot. 

Be  BparloDS,  leclUmale.  or  not  T" 

no  VamlloDB  vain, 
.n,  by  Sinrea  to  gala.' 
"Roma  had  one  Oo4,  called  JVnniiiut  of  old ; 
Bat  WeaunliuMr  more  Terms  Uian  one  doU 


To  tbe  Lord  Cbancellor ; 

Lest  Force  the  ereateat  Enemy  tc 
" telt.  Law  keepn  Kon 


Lkw, 


"Thon  pleadestfor  thrMlf,  not  Client;  be 
Met  for  hlhiaeir,  but  briogs  bis  Gold  toT  ths 
The  certain  Laws  uocertiiln  c;eiiBe«  cross: 
Thoa  iiue  of  gain,  thj  Client's  enre  of  iou 


"Thoagta  Oleerooall  Law  theaoia  of  Rei 
And  that  lAw'a  b«flt  which  thence  pro< 
>'ev  Lawyers  are  Logicians;  use  Ezan 


"  The  flrst  Term's  from  St.  Michael  declar'd ; 
For  now  tbe  Arch- Angel*  dolb  tbe  Lawyer  iniard  : 
*■' It  Is  Hilary.  U"'-  "" -•— ' 


The  fOni 
"  Wert  not  ctiDse-makei 


werb  uui.  uiuse-iiLHver,  lqou,  uiy  neeu  loserre, 
Thon,  no  oause-pleader.  mlght'al  fbr  hunger  ■UTTe." 


n  date." 
to  secore  thy  canseT 
a  thy  Lawyer's  Iawb." 


11  manners,  uierefare,  all  laws  brought  not  Id." 


n  Henv'n,  satth  Pant; 


'■  We  many  Laws  have  made,  nl 
For  If  not  any  kept,  what's  gi 

That  Laws  li»  torn     tlilnnnen 

Which  If  K 


rr'd.  will  soon  l> 


"  It  Jndge  to  thee  be  deaC  thy  canse  is  lost; 
Thy  gain  Is  vain  Experience  with  cost: 
Tls  better  Judges  ptesae  than  plend  the  Laws; 
Those  before  them  Indulge  unto  tby  Cause." 


If  men  were  wise,  they  nead  not  have'tl 
Pleeded,  prolong'd  by  th'  amblgii 
SoBartolos  might  <r     '      '        ^ 
And  Mice  corrode  U 


sng'd  by  th'  ambiguous  Law 
light  <Feeteia)  go  to  bed. 
rode  Hippocrates  anread." 


"  Heroick  Eplgrama,' 


"  Tbe  study  ofthelAwsdld  Galbn  plea 

Belter  than  other  charming  Science 

When  Princes  want  the  Knowledge  ol 

'TIsTjTanny,  n-' " '" ■- 


>t  Reason,  keeps  in  Awe." 


*Tlis  loUl  eolB.  till*  Panon's  El 


trBoet.   ICUsnt, I^wyar, 


"  lAiTlsa  Well, 
Men  are  the  thlnty  bnckela  which  recelTs 
More  or  less  Water,  as  Reason  gives  Leave. 
There's  an  Elernal  Spring." 


No  CI 


forg'd  Aceneer  bought  c 


a. 


d,  DO  vnln-apeni  ]oam«7, 
ru>  •■'EKi  ui-iio,.  Is  the  King's  attorney; 
Who  pleads  tai  all  without  d«reee. 
And  he  hath  Angels,  but  no  Fees: 
And  when  the  grand  twelve  million  Jary 
OTonrslna.  with  dlrefull  fury, 
'Oalnst  our  Souls  black  verdicts  give, 
Christ  pleads  his  Dealb,  and  ih—  —  " — 


On  Melng  a  Uw  book,  bonDd  in  anoolored  c*lf  and 
while  edges : 

with  Dnslaln'd  edeesand  In  spotless  calf, 
A  law  book  bonnd  must  make  a  stole  laugh  1 

" -  It  sir  Iking  emblem  you  may  aee 

the  I^w  It,  hut  what  tbe  LawtAouIdba, 

A  Law  book  thus  In  the  law  Livery  Urosl, 


For  In  that  striking  embleni  yoi 
Not  what  the  law  It,  hut  what  ' 
A  Law  book  thus  In  the  law  T 
Is  like  a  Jesuit  In  a  Layman's 

Quaker,  pinli 


That 


Is  like  I 


bbis} 


Or  HeclA's  nnmes  ennccaleil  In  virgin  snowi; 
Tls  like.  In  abort,  'tis  like  Dan  Ulfton's  sin. 
All  fair  without,  but  moiistnius  foul  within." 


"  A  Justice,  walking  o'er  the  frozen  Thnmee, 
Tbe  Ice  about  him  round  began  to  crack; 
He  said  la's  man.  'Here  la  soma  danger,  Jame* ; 
I  pr'yiueo,  help  me  over  on  tby  back?  " 

OnaaonnselorhftTiuK Ma  hat  stolen  in  WeetmiiutM' 
lall: 

"  Shonld'st  thon  to  JnsUce,  honest  thief,  be  led, 

Bwear  thatvou  nlole  his  hat  who  had  no  head, 
That  plea  alone  all  danger  shall  remove, 
Nor  Judge  nor  Jury  can  the  damage  prove." 

By  MrB.  Madan  In  her  brother's  Coke  apon  LytUa- 


May'st  thon  to  gold  th'  unpnlisbed  ore  redne  I 
May  each  dark  page  unfold  lui  haggard  browt 
Doubt  not  to  reap.  If  thou  (hosI  bear  to  plongh. 

To  tempt  thy  care,  mav  earh  rev-'-' '-■■• 

Maces  and  pursi 
From  heniw.  In 

May'st 


Wbeb 


le  full  w 


lall  St 
_    .  .   .      _   1; 
t  thy  visage  shall  enclose. 


only  le 
Whl^  tenants.  In  (Be  aimpIe.'atulTlliy  cofl^rsr 

magistrBle  who  bad  fonnerlj  been  ft 

"  Here  lies  Jnstlce;  be  this  his  tmest  praise; 
He  wore  the  wig  which  once  he  made 
And  leamt  to  Shave  botli  nraya." 


By  the  Earl  of  Orrery : 
"  For  that  Is  m 
Which  law  al 

"  Tua  Oanar  .Xtat "  was  Juntioe  Aaton'a  motto  on 
tlia  rings  which  he  distributed  on  beii^  madeajudga 
of  the  king's  bench;   this  epigram  was  thereupon 

"All,  all  Is  CsOTar's.new-rob'd  Aston  cries,'  I' 

All,  ail  Is  Cnsnr'a,  the  Elna's  Benob  replies.  '  ^ 

Poor  people,  you  have  nothing  left,  we  see, 
Since  all  Is  Caesar's  whicb  belong'd  to  me." 
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Epitaph  trom  the  Latin  of  Theodore  Beza : 
"  O  fickle  Fortaoe,  cruel,  heartlMut  Jade, 
TbU  bmirler  vbo  hla  voice  hlii  foHuae  made, 
BumniuDeil  U>  pleuJ  In  RtiadKiannlh us' court, 


"  HerellM  Jadn  Boate  witbin  acoOin; 

" "wntlef'ilkB.  [urbear;ouri "-- 

:a  Judge!  ven,  Where's  th 

Inn  JuilKe  U  no  such  wonder. 


No  boBl  WKH  betur  deckt 
Tib  ueedloiu  to  describe  blm 
In  sbort,  he 


a«ree. 

able  skuller." 


Anonrinoiu: 

"  Hore  Ilea  Leiryer  Lac,  In  a  woafol 


"  He  practiced  virtue,  pleaded  ror  the  righl. 
And  ran  ibe  race  tbat  all  men  try  to  win : 
Be  llglitvned  many  an  over- bu rile iied  wlgtit, 
And  If  a  strauger  oame,  he  took  blm  la?' 
Bjr  Ben  Jonson : 

"  No  caose,  nor  client  bt,  will  Cheverll  leeee. 
But  as  they  comp,  nn  both  sides  he  takes  fees. 
And  pleeselb  botli  ^  tor  while  he  mella  bis  grease 


tEliT^ 


twin*  Kir  wbom  be  holds  his  pi 


B;'  Lindsay  (a  friend  of  Dean  Swift;  a  Jac^,  and 
an  elegant  ecliolarl: 

'Aslsve  to  crowds,  scoroh'dwllb  the  snmnier'B  beats. 
In  courtH  tbe  wretched  lawyer  [nils  and  sweats ; 
While  xmlllngNHtare.  In  her  best  attire. 
Regales  cncli  sense,  and  vernal  Joys  Inspire. 

"-■• ' '—  ■tnnwH  that  real  good  abonld  pleaae^ 

'  "'   '">erty  and  eosoT' 

i:  — When,  entering  at  the  door, 

piia  Ills  iHwiu  ula  cllenti  poor  the  ore; 

[e  graspa  tbi>  ab  In  lag  gifts,  pores  o'er  tbe  oonie, 

orgets  the  lou,  and  dozes  o'er  the  laws." 


Forgets  tb 


At  the  Law  Joukhaii  goes  to  pr«w  on  Wednesday, 
W8  shall  be  onable  tonotioaliithlBlHaetlieproceed- 
Li^^  of  the  oonrenUona  to  nomliiate  oonrt  of  appeals 

CUKKENT  TOPICS. 
FoTtnnately  the  apprehensiinu  which  lutve  been 
entertained  that  the  United  Stales  supreme  court 
would  reverse  Its  own  decision  fn  the  l^at  tender 
.  question  are  not  liltely  at  present  to  tie  fuiaUed.  Tbe 
cuee  of  Lathant,  and  of  Deming  t.  The  United  Slate*, 
which  Involved  tbe  qneaUon,  tiavB  been  withdrawn 
by  tbe  plalnUOb;  and  the  motion  recently  made  to 
reopen  the  Hepburn- Qrlswoid  case  ban  Iwen  denied. 
The  CAUsee  which  led  to  tbe  withdrawal  of  tlie  former 
two  rasea  have  not  transpired.  In  denying  tbe  motion 
In  tlie  latter  case  the  cltief  J  ustlce  said  tltat  the  reason 
why  the  rehearing  was  denied  was  that  none  of  the 
four  Judges  now  on  the  bench  who  concurred  in  the 
opinion  in  that  case  desired  to  have  tlie  case  reheard, 
and,  under  the  rule  of  the  court,  without  the  consent 
of  some  one  of  the  Judges  who  concurred  In  the 
decision  of  a  case,  it  could  not  i>e  reheard. 

La  the  case  of  King  v.  Z\i»o(,  1  Hand,  ti,  the  duUea 
of  trustees  holding  trust  fbnds  for  Investment  for 
the  l>eneflt  of  minor  children  were  very  fUlly  dis- 
cussed, bnt  the  conrt  stood  divided  on  the  very 
Important  question,  as  to  whether  such  trasteee  were 
lionadtolnveatlngoveminentor  real  estate  secnri ties, 
nieanpreme  oonrt  of  South  CaraUna  has  Just  decided 


an  analogous  vaae  — Mayer  and  Wife  v,  Mordeeai  et 
el.  — balding  that  where  a  trustee  is  not  limited  or 
directed  by  tlie  instrument  under  which  he  acts,  aa  to 
investment  of  the  trust  ftmd,  bis  discretion  must  be 
exercised  with  the  same  diligence  tliat  a  prudent  man 
would  bestow  on  ids  own  concerns ;  but  tliat  this, 
however,  would  not  sanction  such  Investments  as  are 
never  bvored  or  sanctioned  t)y  tbe  court,  although 
men  of  prudence,  dealing  with  their  own  means,  might 
moke  them  -~  as  loans  on  mere  personal  security — or 
etoclts  of  railroad  companies,  or  otber  private  corpo- 
ratione.  The  trustee  is  bound  to  manage  the  property 
for  the  benefit  of  the  cestui  que  truet,  with  the  care 
and  diligence  ofa  prudent  man.  The  English  rule  la 
that  trustees  holding  funds  for  Investment  must  invest 
in  the  government securides.  Welali  todiscoverany 
valid  objection  to  a  rule  requiring  them  here  to  Invest 
either  in  government  or  real  estate  secoritiee.  This 
would  seem  to  be  the  only  safe  way  to  guard  the 
property  of  orphaua. 


Tlie  New  York  World  Iiae  been  endeavoring  to  con- 
vince Its  readers  that  state  courto  are  not  bound  by  a 
decision  of  tbe  United  Statee  supreme  court,  Tlie 
arguments  advanced  result  in  tbe  propositloa  that  the 
decision  of  a  court,  in  any  given  case,  is  only  binding 
upon  tbe  parUee  directly  interested,  and  that  tbe  law 
laid  down  by  the  decision  Is  only  applicable  to  the 
particular  ease  in  question ;  and  Kent  is  cited  as  an 
authority  to  tliis  effect.  The  citation,  however,  comes 
very  bit  short  of  sustaining  any  suob  propoaitioiL  On 
the  oontrary  the  chancellor  declares  In  bis  Comment- 
aries that  "  a  solemn  declaion  upon  a  point  of  law, 
arising  in  any  given  case,  becomes  an  authority  in  a 
like  case,  because  It  is  the  liighest  evideniw  which  we 
con  liave  of  the  law  applicable  to  the  subject,  and  the 
Judges  ore  boimd  to  follow  that  decision  so  long  as  it 
stands  unreversed,  nnleae  It  oan  be  shown  that  the 
law  was  misunderstood  or  misapplied  In  tliat  particu- 
lar case."  That  the  state  courts  are  bound  to  receive 
as  authoritative  preoedente  all  decisions  made  by  tbe 
foderoi  courts  in  cases  over  which  they  have  either 
appellate  or  original  Jurisdiction,  la  a  proposition 
which  can  be  most  abundantly  sustained  by  authori- 
tiea,  but  which  is  too  evident  to  every  lawyer  to  need 


We  published  in  a  recent  nnmber  an  article  ttom 
the  Fall  Mall  Oatette  npon  "  A  Ministry  of  Justice," 
whose  duty  it  should  be  to  overlook  the  posBoge  of 
public  Btatutee  by  parliament.  We  undemland  that 
a  bill  eetablixblng  a  "  bureau  of  Juetlce,"  having  sim- 
ilar duties  intrusted  to  It,  has  been  introduced  in 


Certainty  In  the  law  Is  a  neoe«dty  among  civilized 
men.  We  do  not  mean  to  l>e  underslM>d  tliat  tbe 
law  should  never  be  changed,  bnt  that  all  ctiangss 
should  tie  made  with  such  care  and  delilieration  that 
the  object  thereof  may  be  attained  without  Injury  to 
any  one.  A  Jurisprudence  which  is  the  result  of  the 
Bocumulated  wisdom  of  generations  Is  ftr  more  likely 
to  be  oorrect  than  one  produced  under  tbe  Influence 
of  tbe  passions  and  prejudices  of  any  particular  time. 
Statute  laws  must  nevertbeleaa  be  made  to  meet  tbe 
wants  of  A  progreosive  age,  and  these  stetutea  must 
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mora  or  Itwi  infringe  upon  and  alter  tbs  great  boiij' 
of  the  law  whlcb  exiBted  before  Ibem.  When  made 
111  haste  and  by  mea  Ignorant  of  legal  Bcience,  thej 
are  liable  nat  onlj  to  confuse  and  render  doubtful  the 
meaning  of  the  law,  but  in  many  instances  to  Ml  Id 
acoompllsblng  ths  purpose  for  which  they  were 
crented.  To  prevent  these  evils,  and  also  to  eecnre 
stability  and  a  uniform  character  to  our  legislation,  a 
body  of  learned  and  practical  men,  having  advisory 
and  supervisory  power  as  to  the  enactment  of  general 
statutei,  is  fait  to  be  a  need  in  England.  Wonld  not 
such  an  institutloD  be  of  advantage  in  this  slate, 
where  it  has  beoome  not  unusual,  in  order  to  accom- 
plish private  ends,  to  vary  and  to  overturn  the 
ftindamenlal  principles  of  the  law  T 


TheNewYork  TVibuiie recently cont^nedalengthy 
editorial  on  "  The  Limitations  of  Defease,"  which 
opened  with  the  following  assertions : 

"  It  will  be  remembered,  at  le«st  by  all  onr  readers 
who  are  interented  In  celebrated  caaen,  thai  some  years 
a^  Lord  William  Russell,  an  aged  nobleman,  was 
barbarously  murdered  In  his  own  Liondon  house  by 
a  Swisa  valet,  who.  upon  liis  trial,  was  defended  by 
Mr.  Charles  Phillips.  The  line  of  defeDHe  adopted 
by  the  dUtlnguished  advoivte  was  that  the  murder 
was  coDimlttHl  by  the  female  servsnie  of  the  house, 
and  he  also  argued  that  bloody  articles  found  in  the 
prismer'B  box  were  placed  there  bypnlinemen  with  a 
view  to  the  reward  offered  Ibr  his  discovery  and  wjn- 
viction.  Suddenly  in  the  very  middle  oftbe  trial,  Mr. 
Phillip?  was  astonished  by  reculvinK  from  his  client 
afuii  confession  of  guilt.  But  he  did  notswervea 
hair's  breadth  from  the  line  of  defense  which  he  bad 
adopted.  He  lifted  his  eyes  to  Heaven,  and  fervently 
declared  lo  the  Jury  chat  God  alone  knew  who  had 
committed  this  murder  I  He  continued  his  iiisiiiua- 
Uons  agamst  the  housemaid  especially,  the  result  of 
which  was  that  the  pour  i^rl  was  carried  to  an  insane 
asylum.  Mr.  Phillips  did  his  client  no  good,  how- 
ever,  fur  he  was  uonvicted.and  Indue  time  executed." 

The  Tribune  Uiereupon  proceeds  from  this  text  to 
lecture  the  l^al  profession  soundly  for  their  moral 
depravity,  and  to  lay  down  a  code  of  ethics  for  their 
future  guidance.  Now,  the  only  objection  we  have 
to  the  discourse  is,  that  It  is  based  on  a  text  Mae  in 
every  essential  panlcular. 

The  case  alluded  to  by  the  Tribune  la  known  as 
"  Courvoisier's  case,"  and  has  been  made  Gunous  by 
the  bitter  discussions  tliat  took  place  in  the  papers  of 
the  day,  of  the  conduct  of  Mr.  Phillips,  the  prisoner's 
counsel.  He  was  charged  with  having  ret^ned  Cour- 
voisier's brief  after  having  heard  the  confession  ;  with 
haviag  appealed  to  Heaven  as  to  his  belief  in  Cour- 
voisier's innocence  after  the  confeasion,  and  with 
having  endeavored  to  cast  upon  the  female  servants 
the  guilt  which  he  knew  was  attributable  to  Cour- 
volsler.  The  last  two  charges  were  at  once  proved, 
by  the  most  undoubted  and  reliable  authority,  to  be 
utterly  (klse  and  groundless.  It  was  most  clearly 
established  that  Mr.  Phillips  had  nonducted  himself, 
under  the  try  lug  circumstance  In  which  he  was  placed, 
in  a  most  honorable  and  oonsdentious  manner.  Mr. 
Baron  Parke,  who  sat  with  the  chief  Justice  at  the 
trial,  and  who  knew  of  the  confession  himself; 
dei:lared  that  for  reasons  of  his  own  he  bad  most  care- 
fully watched  every  word  that  Phillips  uttered,  and 
that  the  address  was  perfectly  unexceptionable,  and 
that  he  made  no  snob  etatoments  as  were  subsequently 
attiibutod  to  him.    Other  prominent  gentlemen  who 


were  present,  mcindlng  the  chief  Justice,  Tindal, 
bore  evidence  to  the  same  fact.  In  the  reports  of  tbo 
case  published  in  the  London  Timet,  Chronicle,  Beralil 
and  other  prominent  papers.  It  appears  that  Mr.  Phil- 
lips not  only  did  not  attempt  to  cast  the  guilt  on  the 
female  servants,  but  expressly  stated  to  the  J  ury  that 
they  must  not  for  a  moment  suppose  that  he  meant 
or  Intended  to  cast  any  suspicion  upon  either  of  the 
female  servants.  As  to  the  charge  of  having  retained 
the  brief  after  the  confession,  we  believe  that  there  la 
no  difference  of  opinion  in  the  profe«don  that,  under 
tlie  (drcDmatances,  this  course  was  right  Indeed, 
directly  after  tlie  confession,  Philllpa  infbrmed  Uia 
Judges  of  it,  and  of  his  desire  to  throw  up  his  brief, 
but  was  informed  by  them  that  if  the  prisoner  wished 
to  be  defended  he  was  bound  to  defend  him,  and  to 
use  "all  blr  argumente  arising  on  the  evidence." 
We  should  not  have  referred  to  the  matter  at  such 
length  had  not  the  Ti-ibune  reiterated  charges  proved 
beyond  per  adventure  to  have  been  false,  and  there- 
upon attempted  to  show  the  moral  depravity  of  the 
legal  profession. 

OBTTBK  DICTA. 
We  learn  that  Ur.  Justice  Dal;,  of  the  Court  ot  Oom- 
mon  Pleas  of  the  city  of  New  York,  la  anfBged  in  wrltlOB 
a  life  of  the  late  Chancellor  Kent 

We  once  knew  a  yonns  limb  of  the  law,  more  conceited 
than  wise,  who,  on  being  applied  to  b;  a  landlord  to  know 
If  he  ooQid  get  a  tanaot  oat  of  his  house,  answered, 
"  why  certainly  we  can  replnv  the  house." 

"Sappose,  Mr.  K.,"  said  an  examiner  oateehlalng  an 
applicant  lor  admission  to  the  bar.  "suppose  a  tenant  for 
lire  ihould  hold  over  an«r  the  tormlnatlon  of  his  estate, 
howwooldyoaptDoeedtoevlothlmT"  "I  think  Istaonld 
prooead  under  the  statute  of  mortmain,"  was  the  reply. 

A  young  lawyer  was  once  engaged  In  trying  his  Drat 
ease  before  the  late  Judge  Pearce  of  the  Supreme  Conrt 
of  Ohio,  and  was  Indulging  In  some  lofty  flights  of  elo- 
qnenoe.  Just  aahewaspreparingforblilortleatsoar,tb« 
Judge  Interrupted  him  by  rapping  on  the  desk  several 
times,  and  said:  "Hold  on,  hold  on,  my  dear  sir.  Don't 
go  any  higher,  for  yon  are  already  out  of  the  Jurladletlon 
of  the  court." 

Few  witticisms  of  the  bar  more  deserve  to  be  perpet. 
nated  than  the  following  of  Wirt;  One  day  In  court, 
when  Mr.  WIckham  and  Mr.  Hay  were  opposed  to  each 
other  In  the  trial  ot  a  cause,  the  former  got  the  latter 
Into  ■  dilemma;  observing  and  enjoying  which,  Hr. 
Warden  whispered  to  Ur.  Wirt,  who  was  sitting  near 
blm,  "Rabtt  frmim  taeomu"  (he  has  Haj/ aa  ta'Ii  horns). 
Wirt  Instantly  extemporlied  the  following  neat  epl> 

Cried  '  J/nMI/mum  In  contu  / '  •' 

The  Austin  (Texas)  Joamal  relates  the  tollowlDg:  In 

IBBT  or  1S3S,  the  county  of bad  Jnst  been  oi^anlsed, 

and  the  Brst  district  court  was  held  In  a  small  room  that 
had  been  nsed  for  a  grocery.  It  was  the  fall  term,  a 
severe  norther  was  blowing,  and  there  was  no  Ore-place 
or  stove  In  the  room.  A  desperado  was  on  trial  for  one 
oat  of  many  murders  he  had  committed,  and  the  Judge 
and  Jury  were  Impatient  to  end  the  case.  The  ooanty 
was  sparsely  lectlsd,  and  oonsequently  too  poor  to  make 
adequate  arrangements  for  the  comfort  of  prisoners;  So, 
when  the  Jury  brought  In  a  verdict  of  gnllly,  the  Jndge 
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b  prODOunclDg  eenunoe  apon  loa  colprlt,  said;  "Bob 
Jones,  yoa  hKve  hod  a  &lr  trial ;  yoD  have  been  fOand 
gallty.and  the  ooortadJndgeBtbatj'oa  be  hanged  b7  the 
neeic  antU  ynu  be  dead;  bat  aa  the  county  !■  Just  organ- 
Izcd  and  adbrds  no  oonventeDces  to  lodge  a  prisoner 
irlth  any  degree  of  eomTort— there  being  do  saltable 
ballding  nor  bedding,  not  even  blankels.  the  conrt  do 
hereby.  In  consideration  of  his  personal  comfort,  order 
that  the  prisoner  be  taken  to  the  nearest  tree  and  there 
hanged  nntll  he  be  dead,  and  may  the  Lord  have  mercy 
on  hU  soal."  The  sberllT  then  borrowed  a  lariat  from  a 
bystander,  put  U  over  the  cnlprlt'a  neck,  and  led  him  out 
to  a  tree  a  few  feet  from  the  court-liouse,  threw  It  over  a 
limb,  and  suspended  the  prisoner  on  til  life  waa  extinct. 


DIGEST  OF  RECENT  AMERICAN  DEClSIONa. 
BUPKKUE  COURT  OF  ILLINOIS,* 

1.  Otaradmif  tUie  reqaired.  —  A.  complainant  In  a  suit 
toqnlet  title  IsnotboDud  to  show  a  perfect  title  as  against 
all  the  world,  as  In  the  case  of  a  party  seeking  to  recover 
poaiesBloo.    ffueiterT.  Doolti/. 

2.  H'Aa(cAar(ifterq/'rstI</<j.pniper.  — On  Bbllltoqnletthe 
tlUeofthecomplalnant,  wherelt  Is  alleged  thataRherifT's 
deed  eieeal«d  to  the  defendant  la  aClond  upon  sach  title. 
It  will  be  proper,  the  flLCtii  warranting  It,  to  quiet  the  tUle 
of  the  eomplainantby  setting  aside  tbesherlfT's  deed,  but 
the  court  BhODld  not  decree  a  conveyance  by  the  holder 
of  Bueb  deed  to  the  complainant.  ID 


OhuAvcMor  Oieraif.  —  A  contractor,  who  bad  engaged  to 
oonstroct  a  piece  of  work,  employed  another,  at  certain 
■tlpnlaled  wages,  to  superintend  the constmctlon,  having 
prevlonsly  requested  the  latter  to  make  the  plans  and 
deviM  the  best  means  by  which  cerlaln  difficult  parts  of 
the  work  could  be  aocoinpllshed.  After  his  employment, 
the  sn perl nie nil ent,  at  the  reqoeat  of  his  employer,  ap- 
plied these  plans  In  theeiecaUon  of  the  work,  which  was 
sneceaafully  done.  Held,  In  an  action  against  tbe  con- 
tractor by  his  employee,  to  recover  fOr  tbe  skill  and  labor 
bestowed  In  the  making  of  thoae  plans,  that  they  were 
not  embraced  In  the  original  contract  of  employment, 
nor  In  the  dntlex  thereby  Imposed,  and  be  might  recover 
additional  compensation  therefor.  DuU  tiOLv.  Bramlialt. 


L  Atvilaatlafiet^Oietauttthrt/tnaiibemiiaritd. — Where, 
'  In  a  suit  In  chancery  to  torecloae  a  mortgage,  a  decree  Is 
rendered  which  settles  the  rights  of  the  parties  and  directs 
a  sale  of  the  premises,  but  leaves  the  question  of  costs 
undisposed  of.  and  tbe  whole  case  stands  over  to  await 
tbe  report  of  the  masler,  the  parties  being  retained  In 
court  In  view  of  further  probable  action  !□  tbe  ca«e.  It  Is 
competent  for  tlie  court  to  require  the  costs  to  be  tsxed 
at  tbe  term  subsequent  to  that  at  which  such  decree  Is 
rendereil.  The  .\ortlKTn  laiJuiit  Sitilroad  Companu ti  al.  v. 
Ttie  Raciiw  and  Mlitlttlppt  RaOroad  Conipariu. 

3.  Award  nfcottt  in  eAancery:  (UKntionaty.  —  The  award- 
ing of  coals  In  chancery  cases  Is  a  matter  of  Ulsoretlon 
with  the  court,  whicbthlscourtwiUrarely  Interfere  with. 
.fVljtijr  V.  Baiano!.  *  Scam.  H»,  and  Blue  t.  Slue,  S8  111.  1«.  lb. 


1.  Aeeeuorji  equall)/  gulUt/-  dlillnetlea  betmem 
btfon  fhejatt  and  principal  aboiltlud ;  not  ajire  Oie  fad,  — 
Under  onr  statute,  the  distinction  between  accessories 
bVor* tbe  Ihct  and  prlncli>als  Is  abolished,  but  this  Is  not 
true  as  to  aocessorles  q/tn-  the  (act.    Yoe  v.  S/ale. 

3.  Aaxaoriit^fltTlhe/art.-maylKciiavlclfd:  UiOHgh  indlded 
OS  aprtiie<pal.~- Under  onr  criminal  code  a  party  may  be 

•  Prom  Hon.  M.L.  Frsemao,  Slate  Beperler.  Tosppeatlatt 
nilnols  Beporls. 


convicted  as  an  accessory  aft«r  the  fact,  and  punished 
accordingly,  though  Indicted  as  a  principal.  lb. 

S.  BIffAtti/accuinJ.  — Incases  of  tills  Character,  where 
the  proof  showed  that.  If  accused  was  guilty  at  all,  she 
could  only  have  been  so  as  an  accessory  after  the  toct,  It 
Is  proper  and  right  for  tbe  court.  In  lis  instructions  to  the 
Jury,  to  Inform  them  that  if  tbe  prisoner  had  given  any 
explanation  of  tbe  clrcnmslances  proved  against  bar, 
showing  them  to  be  consistent  with  Innocence  of  tbe 
otiarge,  they  should  tavombly  oonslder  them.  lb. 


1.  OontafnlivcondUlmagalnMaconrrj/aHoeiiittMnaltmlled 
period:  eaiuerueaan(A«rBq^.  — Where  the  grantor,  in  adeed, 
annexed  to  the  grant  a  condition  that  the  gmnteeshould 
not  convey  Uie  property,  except  by  lease  for  a  term  of 
years,  prior  to  a  certain  day  named  therein,  and  the 
grantee  afterward,  and  within  the  limited  period,  exe- 
cuted to  a  party  n  lease  of  tbe  premises  fur  ninety-nine 
years,  end  also  at  the  sums  time  gave  to  lilm  a  bond  for 
tbeconveynnce  of  the  property  In  fee,  after  theeiplratlon 
of  the  limitation,  and  received  thim  tbe  pnrchaser  the 
purchase  price  therefor:  Hrld,  that  these  acts  of  the 
grantee  were  not  problblt«d  by  tbe  condition,  iind  hence 
worked  no  forfeiture  of  the  estate.  Sanmet  Vtait  HaLv. 
WliUam  Sen^taur,  Jr. 

S.  COadUlimto  avoid  an  atate;  coniCnud  sfrlCK^.— A  con- 
dition to  avoid  an  estate  must  be  taken  strictly.  It  can- 
not be  extended  before  Its  express  terms.  And,  when  a 
party  Insists  upon  tbe  forfei tare  of  sn  estate  under  a  coa- 
dlUon,  be  must  bring  himself  clearly  within  lis  terms.  16. 


1.  in  crknlnal  earn;  t^  the  right  to  thna  As  eftoroefpr  tf  a 
icUneii.-  tnaoapflaJeaip.— Where,  upon  the  trial  of  a  capi- 
tal case,  a  witness,  who  hod  acted  as  a  detective,  wea 
asked  the  question  by  the  prisoner's  counsel,  upon  cross- 
examination,  •■  What  Is  the  chsractar  of  your  asaoclatea 
in  yonrbuslncssasadelectlveT"  &«Id,  that  tbe  Inquiry 
was  objectionable,  as  tending  to  degenerate  Into  Invesll> 
gallons  wholly  foreign  to  the  matters  la  question,  roe, 
impleaded,  ttc,  v.  I'e<tile  qf  the  Slate  qf  lUlnoU. 

3.  UttUeal  book*:  extract!  read  lhertf>y>m .-  nof  evtdenee.  — 
And  In  such  case,  where  the  state's  attorney.  In  his  argn- 
Dient  to  tbe  Jury,  read  D^m  medical  books  not  Id 
evidence  or  proved  to  be  authority  upon  tbe  sahject.  It 
was  tbe  doty  of  the  court  to  Inslmct  the  Jury  that  such 
book  Is  not  evidence,  but  theories  simply,  of  medical 


if  M  aaelhtr  tt 


t.  T^etltmont/  gioen  in  another  esse .'  i 
fnaiAnfu<W*.  — It  was  error  for  tbe  court  to  permit  to  be 
used  In  evidence  against  the  prisoner  the  testimony  of  a 
professor  of  chemistry,  given  In  another  case  and  In 
another  BtBt«,aod  reported  In  tbe  criminal  reports,  no 
opportunity  having  been  had  either  to  cross-eismlne 
such  witness  or  to  meet  bis  testimony  by  olber  evi- 
dence,  lb. 


<t  favor  forfoltures,  bi 


ifot  /avored.  —  Tbe  law  does  e 
relDses  to  enfoice  them,  whenever  wrong  or  Injustice  win 
result  therefrom ;  and  before  a  forleltiire  will  be  enforced, 
a  clear  case,  appealing  to  tbe  principles  of  Justice,  must 
be  establlshad.     VorU  v.  RemhaiB.  Jr. 


I.  Atandonmenl.  —  B.  and  wife  executed  to  C.  aeonvey> 
anee  of  llielr  hnmesleatl,  bat  tbe  deed  did  not  operate  to 
release  the  homestead  rIghL  B.  continued  In  the  occu- 
pancy of  the  premlseB  nftar  the  execution  of  the  deed, 
under  a  lease  from  C,  and  paid  rent  Itaerefor.  Sub- 
sequently B.  died,  leaving  a  vlte  and  one  child,  who  re- 
mained In  poastaalon  for  a  time,  when  the  widow  inter- 
married with  one  M.  and  removed  to  another  town, 
taking  the  child  witli  her,  and  leased  tbe  premises  to  A, 
appropriating  Ibe  rents  to  the  education  of  the  child. 
Held,  In  an  action  of  tjeolment  brought  by  C.  against  A, 
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tlMl  tho  liomesieiid  rigUl  wbs  l<«t  by  act  of  B.'«  wldor  In 
Kbandoulng  tlie  poaaenlon,  and  UiMC.wu  entitled  to  » 
recoveiy.    Buck  v.  Oanlogue. 

a.  BxempUonitn<itlot.ln/auacli>fllitir<'ntorbtlaliinoa 
Itate/ttmihitffrantte.  — By  the  taere act  •>!  B.  In  taklngk 
leaae  ot  tbe  piemlies  Irom  <J.  ailer  Hie  eonveyuice,  and 
parlnK  rent  tberetor,  no  toTietture  wu  Incarrod  of  tbe 
rlgbt  to  uaert  tbe  homestful  exemption,  eltber  od  the 
part  or  B.  In  bli  llfe-Urne.  or  bli  widow  and  ebildanerbla 
death,  while  tbey  coDtlnued  toooonpytbe  bomegtead.  lb. 

S.  j^tandoumwU.  — But  B.'a  widow,  by  bertntennatiiago 
wltb  M-.and  removal  with  beroblld  to  a  dlllbrenl  town, 
aad  taklnK  np  ber  residence  apon  premlaea  owned  by  ber 
hnaiHuid,  aoqalred  a  new  borne,  and  by  lU  aoqolaltlon 
lost  tbe  rl^bt  of  homealead  In  the  premlaea.    lb. 

4.  Inttntbm  qf  rttvmltie  muW  6«  dear.  —  In  inch  caae  the 
proof  of  an  Intention  on  the  part  of  tbe  claimant  to 
retam  and  occupy  tbe  homeelead  must  be  clear  and 
■atlBfaotory  In  order  to  preserve  tbe  ligbt.    lb. 

K.  jl  bamtonmrnt  by  Uk  wfOou ;  deprivet  Oa  dMlrm  tf  Bit 
rlffM.  — Afler  the  death  of  B.  bl>  widow  became  tbe  head 
of  tbe  family,  and  by  hermaniace,  and  abaudoumratttf 
the  bonieetaad.  the  child  also  lost  Uie  right  to  claim  the 
■lalDtory  prIvileBa  aa  oompletely  aa  If  tbe  abandonment 
bad  occorred  daring  tbe  llfh  of  B.  and  by  hU  act.    lb. 


1.  I*  tattt  to  mfatn  eoOBiiim  9f  a  note.'  bond  iwtn  frmidt 
/brpaj/nuni  itf  lAcdtbt.  —  In  a  salt  (a  enjoin  tbe  oolleoUon 
of  a  proinlsxory  note  the  italule  prescribes  no  rale  In 
regard  to  tbe  conditions  to  be  Inserted  In  Ihe  Injunction 
bond,  and  In  inch  eaaea  tbejndfte  or  master  granting  the 
writ  mny  require  a  complainant  to  give  SMiirlty  I>>r  tbe 
paymentofibenote.  lo  tbe  event  he  falls  to  maintain  his 
■ult,    SUIingi  V.  iSrpr(wu«. 

3.  Bond  amdittimed  to  jmv  the  debt:  surety  liable  th^rtfor: 

vpoit  di—ottUion  t^  tit*  ii\}iituiiim And  In  Injunction  oaies 

of  Ibis  cbaracler.  where  the  bond  li  conditioned  tbr  tbe 
payment  of  the  debt,  tbe  liability  of  tbe  surety  tberefbr 
becomes  flied,  npon  the  diaaolntlon  of  tbelnjnnatloD.aJid 
a  recovery  may  be  bad  agalrut  him.  In  an  action  npon 
the  bond,    lb. 

S.  Debt  paid  by  OTtlV!  on  cm  injunction  bond;  righttiif.— 
And  where,  in  aucb  suit,  tbe  note  eojolned  Is  secured  by 
a  deed  or  trust,  and  Ibe  bond  provldea  fOrlta  payment.  In 
event  tbe  injunction  Is  dissolved,  tbe  sarety,  wben  be 
shall  have  paid  the  debt,  will  be  subatltnled  In  equity  to 
thellennnderthetrustdeed.    lb. 

4.  i>ir(e(liv  (V.M;idIn;.^In  an  action  npon  an  Injunc- 
tion bond,  the  court  Instmcled  the  Jury  what  amount  to 
find.  .frrld,tbat  tbis  wna  erroneoni.  But,  Inasmuch  as 
It  appeared  from  the  record  that  tbe  verdict  could  not 
have  been  for  a  less  sum. being  simply  tbe  amount  of  tbe 
debt.  wbLch  mted  merely  In  compulation,  the  Judgment 
would  not,  fbrsuch  error,  be  reversed,  and  the  parties  put 

of  a  new  trial.   lb. 


!  irtven  vtUtmut  eonttdemtlan  : 
may  biTrtokal  b^rbr*  acted  upon.  —  A  mere  lloense  given  by 
a  landlord  to  hia  tenant,  to  surrender  tbe  leaae.  where 
there  is  no  consideration  for  such  permlHlon.  maybe 
revoked  by  tbe  landlord  at  any  time  before  It  has  been 
acted  upon.    Dunning  v.  Menau. 


1.  UiMUtIf  <>f "  rMroad  eompanji  /or  ktUtng  itoet.  —  ln  »ji 
acllon  against  a  lallroad  company  for  killing  stock,  sn 
Instruction  Ib  not  objectionable  which  lUls  to  exclude  all 
of  tbe  plHc««  excepted  by  tbe  atntate  fMm  being  fsnoed. 
There  It  Is  apparent  from  the  testimony  that  the  injury 
did  not  oecur  In  one  otthe  excepted  itlaces.  wltuesaea 
having  been  permitted  to  testily  lauhout  oVteOan  that  the 
Injury  happened  In  a  place  where  defendant  was  bound 
'.flf^nee  Its  road.    TAa  TUsdo,  Jterta  and  Wanaw SaUtvai/ 


9.  Slock  irjund :  didviV  owiieriai  toUidfqHuaf.  —  And  in 
such  caae.  where  tbe  slock,  at  tbe  time  the  Iqjnry  occurred, 
WIS  In  good  condition,  It  la  the  duty  of  tbe  owner  to  dis* 
pose  of  It  to  the  tMsl  advantage  ixieslble,  by  converting  It 
Into  beef,  or  otherwise,  and  be  la  entitled  to  a  reaaonable 
time  tbereafter  witbin  which  to  do  so.    Ib. 

S.  IFflm  Dti>n<r  dbcAorpftt  /Vom  (A«  per/ormmet  qf  suck 
Mrviec.  — And  It  cannot  be  otijected  In  sneb  ease,  tbat  the 
owner  foiled  to  perform  his  dnty  In  tbe  premises.  In  not 
disposing  of  tbe  stock  to  some  profit,  where  the  evidence 
sliows,  that,  on  tbe  evening  of  the  day  when  the  injury 
occurred,  the  stock  was  taken  possession  of  and  burled 
by  tbe  employees  of  tbe  defendanL    Ib. 

4.  The  queitbtn:  what  it  a  reatonoNe  Ifme.-  for  Uie  furj/  to 
determJT'.'^Insiich  caae,  an  Itutruction  which  assume* 
to  Inform  tbe  Jury  what  was  a  reasonable  time  wltbln 
which  the  owner  should  have  taken  pooBeaalon  ot  the 
Iqjored  stock  Is  erroneous -,  that  question  Is  for  the  Jury 
from  all  of  the  circumstanoes.    lb. 


1.  If^eniferisteotWtftfrdpwBHu.  — Partleamaysoeon- 
dact  themselves  as  to  be  liable  to  third  jMrsons  as  part- 
ners wben  In  fact  no  i>artnerablp  exists  aa  beiwAen 
themselves.  The  public  are  aatborlisd  to  judge  trom 
appearances  and  professions,  and  are  notboaud  to  know 
tbe  real  facta.    iVUUftw  v.  PftUitpi. 

£.  At  betaeen  tAa  jxirttet  tAfnueliwf.  —  But  a  partneisblp 
can  only  exist  as  between  the  parties  themselves,  In  pur- 
■nance  of  an  express  or  Implied  agreement  to  whicb  the 
minds  of  the  parties  have  assented  j  the  Intention  or 
even  belief  of  one  i>arty  alone  cannot  create  a  partner^ 
ablp  without  tbe  assent  of  tbe  others.    Ib. 

S.  T>>  recoiXT  /or  tervtuei,  upon  Ihe  batU  qf  a  quantum 
nKfuU. — A  bill  In  chancery  waa  exhibited  asking  tOr  the 
dissolution  of  an  alleged  partnership  between  tbe  com- 
plainant and  tbe  defendants,  and  tbat  an  acconnt  ha 
taken.  On  on  appeal  to  the  supreme  ooart  It  was  held 
there  was  no  partnership,  but  the  court  allowed  the  bill 
to  IM  retained.  In  order  tbat  the  complainant  might.  If 
he  could,  make  out  a  caae  Independent  of  tbe  partner- 
ship set  up,  hy  which  he  migbtobtaln.  on  thebaslsof  • 
qviamum  meruit,  oompenaatlon  for  alleged  servieea  of 
complainant  to  the  defendant,  In  the  bnslnesa  in  relation 
to  which  It  bad  iieen  claimed  the  iMTtnerahtp  existed,  lb. 


1.  Pa]/tilflttoOt*u'f/e:atcBmmontaiBbeUineleherhaA<ind.~ 
At  common  law,  and  Independent  of  the  statute,  a  not« 
payable  to  the  wife  belongs  to  the  bitsband,  and  be  majr 
Indotae  It,  or  sue  upon  It  and  recover  In  bla  own  name. 
antder  V.  RUtgneau- 

i.  Bale  :  bow  affetMd  by  the  mnrrted  wotnan't  att  i>f  IWl.  — 
And  thU  rule  of  tbe  common  law  Is  not  affected  by  tba 
act  of  1881,  except  In  cases  where  tbe  consideration  fOr 
wblcb  the  note  waa  given  belonged  to  the  wife  In  ber 
own  right.   Ib. 

S.  Pai/abU  to  Otewl/e:  (ndoTMit  by  her  hutband:  osiltpwe 
laket  U  at  bit  perlL  —And,  where  a  note  payable  to  the 
wife  Is  Indorsed  by  ber  huaband,  the  aaalgnee  takes  It  at 
bla  peril,  and  should  It  afterward  appear  tbat  It  was  her 
property,  tbe  assignee  would  acquire  no  title.    Ib. 

4.  fHiere  pojnibte  to  (Ac  uifte  '  "MV  be  thoum  lo  belanff  to  hrr 
hu^tand.  —  And  notwithstanding  a  note  la  made  payable 
to  the  wife.  It  may  be  shown  tbat  tbe  real  Ownership  and 
title  are  In  the  husband.    Ib. 

5.  Kote  pavable  to  th«  vV'pf  ajadgmenl  drttor.-  DHy  b« 
rtaehed  bu  gamitbee  proeeu.  ~  Aai  where  a  promissory 
note,  made  payable  to  the  wUe,  belongs  to  her  husband, 
sach  note,  after  its  maturity,  la  liable  to  the  procesa  of 
garnishment  Issued  by  a  Judgment  creditor  ot  tbe  hus- 

6.  iV0CM<ltn)7J  may  be  inttUuttd  be/ore  Ibe  note  maluret,  — 
And  It  Is  no  objection  that  proceedings  In  gamUbment, 
to  reach  Indebtedness  on  a  promissory  note,  were  Insti- 
tuted before  tbe  maturity  of  tbe  note,  provided  Jodg- 

nient  Is  not  rendered  until  after  It  Ittllsdne.    Ib. 
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T.  And  la  lach  rase,  where  the  iMfee  of  the  note,  Dpoa 
the  tribi  of  the  anlt,  folia  to  state  that  the  note  bad  been 
Indorsed  before  maturity,  and  the  deftodant  In  the  pro- 
oeedlni  aeglecu  to  Inquire  of  sncb  wltoeaa  whetber  the 
note  had  been  transferred  before  It  became  due,  the  Jury, 
under  anch  olrcumatancea,  ere  warrented  In  Undlog  that 
It  had  not  been  so  Indorsed.    Jb. 


L  WVMnteheU  Umeit  muUbe  cze«K«L  — Althonata  the 
■tatnte  reqnlrea  aaheTHr.on  preaentatlon  of  the  certlB- 
eate  of  purchaae  of  lanit  sold  ander  eiecntlon,  to  make 
a  deed  to  tbe  holder  thereof.  If  the  land  be  not  redeemed, 
yet  sach  presentation  must  be  made  within  a  reaaonable 
time,  and  that  reaaonable  time  mnat  be  considered,  oa 
the  time  In  which  the  Judgment  la  a  lien,  adding  thereto 
the  Ilfleen  months  allowed  for  redemption.    Sucker  T, 

2.  If  the  application  for  a  deed  be  made  after  the  eight 
rears  and  three  months  have  elapsed,  and  within  twenty 
years,  the  same  must  be  made  through  the  court  (rom 
Wbleh  the  eiecntlon  Issued,  by  a  rule  opon  tbe  sherllTto 
■how  cause,  and  on  notice  to  parties  Interested,  as  Inter- 
mediate purchasers  from  the  Judgment  debtor  or  other- 
Wise,    lb. 

S.  But  the  court  would  be  Inclined  to  hold.  In  analogy 
to  the  statute  of  limitations,  and  tor  the  protection  of 
purchasers  fbi  a  valuable  consideration,  without  notice 
of  any  lien,  Itom  the  Judgment  debtor  or  those  claiming 
under  him.  that  after  the  lapeeof  twenty  yean  a  sherKTa 
deed  should  not  be  executed  to  the  holder  of  a  certificate 
Of  purchase  not  under  legal  disabilities,  on  the  applica- 
tion of  the  holder  to  the  staerllT,  or  by  any  rale  or  order 
of  court  upon  him  fbr  sncb  purpose ;  that  Bach  lapse  of 
time  should  be  considered  an  Insuperable  bar  to  Ita  exe- 
entlon.   lb. 

4.  In  this  caae  a  aherlfPa  deed  waa  executed,  on  the 
Implication  to  the  aberlffby  tbe  holder  of  the  certificate, 
twenty-nine  years  after  the  aaleou  ezecntton.  In  the 
Inlcrvenlhg  time  the  Jndgment  debtor  sold  and  conveyed 
the  land,  tbe  title  passing  by  several  aubaeqaent 
oonyeyanoea  to  a  remote  poTOhaaer,  for  a  valuable  con- 
alderatlon,  and  without  notice  of  any  Uen,  and  who 
entered  Into  poaaeaslon  be(nr«  the  aherlfTs  deed  was 
made.  It  waa  AeM,  the  ahertfT  waa  not  warranted  In 
making  tbe  deed,  after  saoh  a  lapse  of  time,  an.l  U  waa 
aet  aside  aa  a  cloud  npon  tbe  title  of  the  party  In  possea- 


L  Sforfgaoe  UUItn  by  a  iredUor  /rmn 
furOieT  trrurO]/ :  fn-vra  to  the  bvneflicif  lAtturetv:  lU  uwUoj 
to  lAsendifur.— The  principle  la  well  aettled,  that,  wbere  a 
mortgage  la  taken  by  a  creditor  from  the  principal  debtor, 
as  a  forther  security  (or  his  debt,  the  mortgage  so  taken 
must  be  held  In  trust,  not  only  for  the  benefit  of  snch 
credltorbDtfOrthesarety'alndemalty.  F^ueray  Barbow. 

i.  OrrdUer  brfomtt  a  mutet  at  lo  Itit  properly  mortgaged, 
and  miuC  (fmJ  wOA  U  (n  fwod  /ailh.  —  In  sncb  caae  tbe  cred- 
itor becomes  a  tmstee  oa  to  the  mortgaged  properly,  and 
this  relation  Impoeee  It  as  an  obligation  upon  him  to  act 
In  good  fklth  toward  his  ceitui  qu«  iruet.  In  dealing  with 
the  fund,  and  hold  It  fairly  and  Impartially,  fbr  the  bene- 
flt  of  the  surety,  as  well  as  for  himself.  lb. 

S.  CredUor  vtolattng  hit  truil:  rautl  ateouiU  /or  the  fuU 
value  of  the  propfrtt/.—AnA  it  the  creditor  parts  with  tbe 
props  rty  so  mortgaged  ,wlthoatthek  nowledge,  or  against 
the  will,  of  the  anrety,  or  does  any  act  la  violation  of  the 
trust,  or  omits  to  perform  any  duty  whloh  this  relation 
imposes,  whereby  the  surety  la  Injured,  he  mnat  be  held 
to  account  fbr  lis  full  value.  lb, 

4.  Silentlon  qf  time  to  principal .-  tehen  t«retji  nteatecL— 
When  tbe  payee  of  a  note  gives  time  or  forbearance  to 
tbe  principal  debtor,  by  a  promlae  binding  in  law,  with- 
out the  knowledge  or  oonaent  of  the  anrety,  the  latter  la 
discharged.  lb. 


1.  AMUduIrafff  oMiKn«J;  fuMinfruif/oroiDner.— Where 
a  person  entitled  to  a  soldiers'  bounty  land  wiirrsnt, 
employed  another  to  obtain  the  warrant  for  bim,  and 
the  penion  so  employed,  by  frandnlent  means,  proenred 
the  land  to  be  located  under  the  warrant.  In  his  own 
name,  he  will  hold  the  title  as  a  trustee  for  tbe  rlghtttal 
owner.    Smith  v.  Wright  et  aL 

2.  A  purchaaar  of  tbe  land  thna  altoated,  from  the 
equitable  owner  thereof,  may  maintain  a  bill  agalnat  the 
party  who  obtained  the  title  fraudalentiy,  and  those 
claiming  nnder  him,  who  are  not  Innocent  parohasera, 
and  for  a  valuable  consideration,  far  the  purpose  or  estab- 
lishing the  fraud,  snd  enforcing  the  trust  Inhisbvor.  It, 


I.  Whether  the  leealU}/  <^  hit  appointment  can  be  inquired 
into.  — la  an  action  for  treapsas.  assault  and  battery,  and 
fslse  Imprlaonment,  the  defendant  Juatlfied  tbe  arrest 
out  of  which  the  alleged  cause  of  action  arose,  which 
arrest  waa  without  warrant,  npon  the  ground  that  be 
woaan  offlcerand  found  the  plalntltriutoiicated  and  In 
BSQBplcloascondllloninreapccttoalarceny.  £r<jd,that 
the  qnesllon  whether  the  defendant  waa  an  ofllcer 
legally  appointed  could  not  be  tried  In  this  action. 
MarthaU  et  at.  v.  Smith. 

t  Of  arreit  upon  tutpieion II  la  the  duty  of  a  polio* 

L>tacer,  If  he  knows  a  felony  baa  been  committed  In  bl« 
Jurladlctlon,  and  there  Is  good  reason  to  snapect  a  partio- 
ular  person  as  being  the  guilty  party,  to  arrest  him  and 
take  him  before  a  maglstral«  for  examination.   Iti. 

S.  But  there  most  be  strong  conviction,  from  the  cir- 
cumstances, that  the  party  arrested  was  the  felon,  fOr.  If 
It  shoald  appear  that  there  were  no  auch  circumstances, 
ajury  can  exercise  a  wide  and  liberal  discretion  aa  to  the 
damagea  they  will  give  tbe  Injured  party.   lb. 

4.  Queetiontfttr  the  court  anttjitrj/.  —  In  an  action  fbr  trea* 
pass,  based  npon  an  alleged  Illegal  arrest  of  the  plointlir, 
where  tbe  defendant  JtutlDed  aa  a  policeman  of  a  elty, 
the  coart.  in  leaving  the  qnestlon  lt>  the  Jury  aa  to 
whether  the  defendant  was  a  duly  and  legally  appointed 
policeman,  should  explain  to  tbem  what  constltntea  snch 
appointment.   lb. 

In  criminal  com*  .-  impreptr  eonduet  <if  couiuel  (a  oddrcs* 
to  the  Jury:  duQ'  <lf  court. —And  where,  la  a  capital  caae, 
counsel.  In  hia  argument  to  the  Jury,  made  a  statement, 
agalnat  ohJectlon,  that  he  bad  a  witness  by  whom  he 
could  have  proved  a  certain  declaration  made  by  the 
prisoner,  stating  It.  but  that  she  was  sick,  snch  declara- 
tion being  a  aerlous  admission  agalnat  hlra:  ^cld,  that 
such  conduct  waa  Improper,  and  that  the  court  should 
have  excluded  the  atateme at  ftnm  thejury.  Toev. Stale, 


Oiniuif  beeome  a  punhaier  at  hit  oum  tale.— A.  traatee 
employed  to  aell  ttuat  property  cannot,  either  directly 
or  Indlrectly.beoomeapnTcbaaer  athlaovnaale.  I'haret 


I,   QfM 

—  Where,  by  an  agreement  between  the  parties  to  an 
undertaking,  a  portion  were  to  furnish  tbe  capital,  and 
the  other  parties,  as  agents  In  the  Joint  undertaking, 
were  to  Invest  It  In  lota  In  the  city  of  Chicago,  to  be 
bought  and  aold  on  speculation  (br  thetr  Joint  use  and 
benefit,  and  those  furnishing  tbe  capital  were,  at  the  ex- 
piration of  the  time  to  which  tbe  Joint  undertaking  waa 
limited,  to  have  the  capital,  so  (umtshed  and  Invested, 
returned  to  them,  together  witb  a  stipulated  annual  In- 
terest, which  was  Qrst  to  be  deducted  from  tbe  proceeds 
of  the  undertaking,  and  the  remainder  to  be  equally 
divided  among  the  parties  so  InUrested,— ?iM.  that  the 
resDltlng  estate,  In  ths  property  so  bought  and  aold,  be- 
ing an  Interest  In  tbe  proflls  merely,  was  ot  the  aatar« 
of  petBonalty.   IfieoU  v.  Maton, 
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2.  But  If  the  lots  BO  porohued  ^re  not  sold,  but,  by  con- 
sent of  all  the  parttes,  are  conveyed  by  the  pnrchaalnB 
aftenti  to  one  of  tbe  beneOclarlea,  In  tiuat  for  all,  by  such 
oonveyanee  the  beneQcIarln  are  Invested  with  an 
•qnlta'.'le  estate  of  Inheritance,  and  the  estate  la  thereby 
ehansed  from  Its  character  aa  penoual ty  la  that  of  realty, 
and  Invested  with  all  Its  iDcldeata.    Jb. 

>.  If,  however,  the  purobaslns  agents,  aa  the  eettuii  gut 
Irutt,  convey  the  land,  by  consent  of  all  the  bene Oclarles, 
to  one.  Id  trust  Ibr  all,  expressly  limiting  the  power  of 
such  trustee  to  a  sale  of  the  land  and  division  of  the 
profits,  the  oharaeter  of  the  estate  would  not  be  changed 
by  such  conveyance,  but  wonid  still  remain  aa  personal 
estate  In  the  bencaclarles  of  the  trust.    lb. 

4.  Dtclaring  o  truti.  —  A  court  of  chancery  will  not, 
after  a  long  lapse  of  years,  Interfere  to  refomi  a  deed,  or 
declare  a  trust,  except  upon  the  most  positive  and  satis- 
factory evidence  of  the  Intention  of  the  parties  at  the 
time  the  deed  was  execnted  or  tniat  created,   lb. 


C»URT  or  APPEALS  ABSTRACT. 

OPIiriOKS  PB0K0I7KCED  HABCH  TKSK,  1870. 

Blend  V.  People. 

Where,  daring  the  trial  of  a  person  on  an  Indictment 
tor  a  criminal  offfense,  and  after  a  Jury  had  been  Impan- 
eled and  some  of  the  evidence  taken,  one  of  the  Jnstlces 
of  sessions  left,  and  another  Justice  was  substituted  In 
his  stead,  under  objection  of  counsel  for  prisoner;  Iteld, 
that  such  substitute  was  an  error  for  which  a  conviction 
would  be  reversed;  that  when  tlie  Justice  of  sessions 
abandoned  the  trial,  the  court  was  dlsorganUed,  so  Ikr  as 
that  trial  waa  concerned:  that  It  differs  from  the  case 
when  a  member  of  the  court  left  the  bench  for  a  few  min- 
utes, with  the  Intention  U>  relum,  and  does  return. 
Opinion  by  lHaAi.i.8.  J. 

Bruant  V.  Bri/anl,  admlnlttraior,  ele. 

The  plaintiff  claimed  certain  personal  property  as  hav- 
ing been  conveyed  to  her  by  bill  of  sale  by  the  defend- 
ant's Intestate,  At  tbe  death  of  tbe  Intestate,  the  bill  of 
sale  of  tbe  propeKy  was  found  In  his  possession,  and  It 
was  proved  that  he  bad  retained  possession  of  and  used 
tlie  property,  and  that  the  plalntifT  bad  never  bad  con- 
trol of  11;  and  the  only  proof  that  the  bill  bad  ever  been 
delivered  to  the  plalntiiT  was  evidence  of  a  man  who 
had  heard  Inteatate  say  that  he  bad  given  plalntifT  a  pa- 
per. Held,  that  a  motion  for  a  noDsnIt  was  Improperly 
denied;  that  the  bill  of  sale  having  been  found  among 
s  papen.  tbe  presumption  was  that  he  had 
dit.  Acid,  also,  that  the  question  was  prop- 
erly reviewable  in  this  court;  that  where  there  Is  no 
evidence  ot  a  fact  essential  to  the  plaintiff's  case,  and  au 
exception  taken  to  a  refusal  to  nonsuit  for  want  of  such 
evideuoe.  this  court  can  review  It.  All  that  waa  decided 
by  the  case  of  Parker  v.  Jervit,  S  Keyea,  was  that  where 
the  evidence  Is  conflicting  upon  a  point,  this  court,  after 
verdict,  cannot  examine  Into  and  pass  upon  the  weight 
of  evidence.  Opinion  by  Qboveb,  J. 
Benles  V.  ThomjHoa. 

tn  an  action  for  breach  of  promise  ot  marriage,  It  ap- 
peared that  the  defendant  had  promised  to  marry  the 
plaintiff  Id  the  fall  of  1882,  but  that  In  the  early  part  of 
October  of  that  year  he  eipressly  refused  to  marry  the 
plaintiff  at  any  time.  This  action  was  commenced  on 
the  Kth  of  October  following.  HeUt,  that  the  action  waa 
not  prematurely  brought;  that  clearly  notlfj'lng  the 
plalntlfrotasetlleddelermlnatlonnot  to  fDlflll  the  con- 
tract WHS  such  a  breach  on  the  part  of  the  defendant, 
and  would  sustain  an  action  at  once.  Case  distinguished 
from  ordinary  contracts.  Opinion  by  Qkovbb,  J. 
Bennett  v.  JforehouM  et  of. 

The  Jndgnvents  In  this  action  were  for  money,  and  the 
amount  rsoovered  was  adjudged  ta  be  a  Hen  and  charge 


upon  certain  real  estate,  partlcnlorly  described  In  llie 
Judgment,  which  was  directed  to  be  sold  by  the  sheriff 
of  Saratoga  county  for  the  Batisfactlon  ot  the  debts.    The 

papers,  "In  the  usual  form  of  executions  aifl.fcu.  Issued 
upon  Judgments  lOr  money,"  and  It  was  claimed  by  the 
appellant  that  they  were  Irregnlar.  Aeld,  that.  If  tbe  ex- 
ecutions were  not  In  tbe  form  prescribed  by  law.  It  was 
an  Irregularity,  subject  to  eorrectlUD  by  the  court  below. 
Beta,  also,  that  tbe  order  of  the  special  term,  refusing  to 
set  aside  the  executions,  did  not  effect  a  subs Untlal  right, 
and  was  not  appealable  to  this  court.  Opinion  by  Lorr, 
J.,  and  FOSTKR,  J. 


circuit  court  Ibr  the  district  of  Missouri.  — This  case  grew 
OQt  of  a  policy  of  Insurance  Issued  by  the  company  on  the 
steamboat  Benton,  which  was  subsequeDlly  sunk.  In  the 
Missouri  river  in  consequence  of  being  struck  by  a  susg, 
and  abandoned  by  the  assured  as  a  total  loss.  The  court 
below  held  that  there  waa  no  right  on  the  part  or  the  as- 
sured to  abandon  for  a  total  loss,  although  notice  was 
given  of  the  sbandonment;  but  that  the  company.  In 
taklDg  possession  of  the  vessel,  raising  and  repairing  ber, 
Iblledto  make  auSlclent  repairs  to  constitute  Indemnity 
for  the  Injury  sustained,  and,  not  liavlng  tendered  the  re- 
paired vessel  In  reaaunable  time,  were  responsible  fbr  the 
amountof  tbe  policy,  the  assured  having  refused  la  receive 
the  boat.  Mr.  Justice  Sthdhq  delivered  the  opinion  of  the 
court  affirming  the  Judgment. 

The  Steamboot  Keokuk  el  aLv.  The  Same  Jfuunmea  Cbm- 
panp,  —  Appeal  from  tbe  circuit  Dourt  for  the  district  ot 
WlscoDsln.  — This  suit  was  bronght  to  recover  ror  the  loss 
uf  a  cargo  of  wheat  shipped  In  bulk  on  board  of  the  barge 
Brady,  at  Hastings.  Minn.,  and  taken  In  tow  by  the 
steamer  for  a  voyage  on  the  Mississippi  to  La  Crosse,  Wis. 
The  libel  charged  the  unseaworlblness  of  the  barge;  and 
the  defense  waa,  loaa  by  contact  with  concealed  obstruc- 
tions In  the  river.  Tbe  court  below  held  that,  when  the 
plea  of  uuavoldable  danger  Is  set  up,  Uie  proolb  must 
show  tbe  fact  satlsIOclarlly,  and  that  In  this  oase  It  was 
not  shown.  Thedecree  wasfor  the  company.  This  court 
afflrmcil  1  he  decree,  holding  that  in  such  casee  the  barge* 
will  be  iteemed  as  belonging  to  the  propeller,  end  that 
Lbey  must  be  kept  In  such  condition  as  to  wlthsland  the 
ordinary  perils  of  navigation.  Mr.  Justice  Willeb  deliv- 
ered tbe  opinion  of  the  court. 

The  Bleamboat  yorthem  Belle  and  Beirut  Brady  v.  ROt- 
son. —  Appeal  from  the  circuit  court  for  the  district  of  Wis- 
consin. —  Tbe  libel  in  this  case  charged  ihe  uuseaworthl- 
uess  of  the  bni^e.  by  which  a  cargo  of  wheat  waa  lost. 
The  defonee  was,  that  tbe  loss  was  occasioned  by  the  dan- 
gem  of  river  navigation,  the  barge  having  sunli  In  conse- 
quence of  being  blown  upon  a  bar.  The  libel  was  sus- 
tained, and  the  court  aOlrmed  the  decree.  Mr.  Justice 
Miller  delivered  tlie  opinion. 

Joieph  Oatei.Aneiorqf  Inlirmal  Recenue,y.  Oibomerlal.— 
Error  to  the  clrcnlt  court  for  Ihe  Northern  district  of  Hew 
York.  —This  action  was  to  recover  damages  for  an  alleged 
lll^al  assessment  of  Internal  revenue  taxes  upon  castings 
made  and  used  by  Ihe  defendants  In  error  In  theconslmo- 
tton  of  the  KIrby  harvester  and  mower.  The  allegation 
WBS  that  the  costings  were  not  articles  of  trade  In  any 
sense,  as  they  could  not  be  used  except  for  the  partlcnlar 
purpose  mentioned.  The  Judgment  was  for  tbe  defeud- 
ants  in  error,  and  the  case  waa  bmugbt  here,  where  tbe 
Judgment  la  reversed  aud  the  cause  remanded,  with  direc- 
tions to  dismiss  It  for  want  of  Jurisdiction,  it  appearing 
that  the  parties  were  all  residents  ot  Ihe  slate  otNew. 
York.    Mr.  Justice  Cliffobd  delivered  the  opinion. 

Ctart<f<il.T.3an^|M(tefal.  — Cerllflcate  of  division  tl«ra 
the  clrcnlt  court  for  the  northern  district  ot  Ohio.  — The 
qnestlon  In  this  case  was  whether  an  Invention  tor  grata- 
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Ids  p»iU  hy  meuu  ol  ma  eiuUc  bed  containing  tbe 
Impreulon  ot  the  devloe  to  be  grained  upon  tbe  pall,  over 
which  the  pftll  Is  moved  to  receive  the  Impreaalon,  l>  p*t- 
eauble  ftir  ft  design  merelj  under  the  ut  ot  March,  1801 ; 
or  whether  the  elastic  bed  w>a  patentable  nnder  the 
leiural  law  ■■  a  maehloe.  The  patentee  elslmed  and 
oblalned  a  patent  ftir  the  Invention  ai  amaoblne,  bnt  tbe 
defendanla  IniUt  chat  tbe  Invention  la  fOradeaIgn  only, 
and  that  tbe  bed  la  bat  a  aeqnenoe  or  Incident  of  the 
design.  An  additional  qneetlon  was,  whether  the  patent 
waa  not  void  for  amblgnlly  In  the  ■peelfloatlon.  Thla 
oonrt  aoawer  the  qnesUons  In  bvor  of  the  patentee.  Mr. 
Jnstloe  Nkiaon  delivered  tbe  opinion. 

SxulmtU  V.  Kmaadf/  <(  aJ.  —  Error  Ui  the  otnjnlt  oonrt  tar 
the  dlatrlct  ot  Lonlslana.  —  Kennedy  et  al.,  as  aiBlgne«, 
eommenoed  snll  In  the  state  eonrts  by  attachment  agalDst 
Uaahnell,  a  non-realdent.  to  recover  a  certain  lam  of 
money.  The  cause  waa  aaboeqaently  removed  la  the  oir- 
onlt  oonrt,  where,  upon  canalderatlDn.  It  was  remanded 
far  want  of  Jurisdiction  te  the  state  court.  That  Judgment 
was  now  reversed  and  tbe  cause  remanded ;  this  oonrt 
holding  substantially  that  tbe  restriction  contained  In 
the  Jadtelary  act,  npon  tbeeierdaeof  JorlsdlcUon  by  tbe 
oiii:ultconrt,lna  salt  toreaover  tfaeoontente  of  a  cboae 
ol  action.  In  bvor  o(  an  assignee,  unless  a  soit  mlgbt 
have  been  proaeented  In  that  oonrt  by  tbe  assignor,  does 
not  extend  to  a  snlt  oommeiieed  In  a  state  court,  by  a 
eitlien  of  tbe  state  In  which  the  suit  Is  brought  against 
the  citlien  of  another  state  of  which  the  circuit  court  bas 
obtained  Jnrladlctlon  by  removal,  in  pursuance  of  the 
twelfth   section   of  the   act   of  ITBt.    The   cbleT  Justice 

delivered  the  opinion. 

TiK  PngteUer  FmitmoutA  y.  T\e  Onondaga  Sail  Onnpmir. 
Appeal  from  tbe  circuit  oonrt  far  tbe  northern  district 
o(  Illlnola.  — In  this  ease  the  company  shipped  by  the 
propeller  a  qnantlty  of  salt  fioni  BuIIUo  to  Chicago.  The 
propeller  In  a  denae  fbg  and  at  night,  soppoeed  she  had 
arrived  at  Chicago  from  certain  sounds  heard  on  shore, 
and  putting  In,  went  aground  at  Waaheegan,  and  waa 
compelled  to  throw  overboonl  a  quantity  of  tbe  salt  to 
lighten  the  vessel  so  that  she  could  be  hanled  olT  the  bar. 
The  decree  waa  for  the  company,  and  thla  court  aOlrm  it, 
holding.  In  an  balance,  that  the  propeller  was  notJusUfled. 
under  the  clrcumstancea,  In  taking  tbe  chances  and  acting 
upon  the  presumpUon  that  she  bad  arrived  at  the  port  of 
Chicago,  or  any  other  particular  ptaoe,  bat  that  she 
ahonld  have  waited  until  theapproaoh  of  the  light  or  the 
lifting  of  the  fog  rendered  It  certain  where  she  was.  Mr. 
Justloe  9TXOIIO  delivered  tbe  opinion. 

The  tUavUioal  Xtotuk  and  barge  Raitfi  v.  Sebmm.—' 
Appeal  from  tbe  clronlt  court  tor  the  dlatrlct  of  Wlsooa- 
•ID.— The  harge  Farley,  belonging  to  the  owners  of  the 
Keolcuk,  was  lying  at  the  dock  at  Winona.  Minn.,  when 
Bobson  took  possession  of  her  and  loaded  her  with 
wheat;  hut  being  left  at  night  without  anyone  In  charge. 
In  the  morning  ahe  was  faund  sunk.  None  of  the 
oncers  of  the  Keoknk  knew  of  the  loading  of  the  barge, 
and  learned  nothing  of  It  until  after  the  loss.  Tbe  Ilhel 
of  Bobson  charged  nnseaworth  loess  of  tbe  barge,  and  bis 
libel  waa  sustained  below.  Tbe  owner's  appeal,  claiming 
that  the  leas  waa  occasioned  by  the  carelessaeasof  Bobson, 
and  that  there  was  no  sncb  shipment  of  tbe  wheat  as  ta 
One  tbe  steamer  or  suttlect  It  to  lien  tor  the  loss.  Tbe 
court  sustains  this  view  and  revenea  the  decree,  remand- 
ing the  cause  with  directions  to  dismiss  the  llbeL  Mr. 
Justice  Davis  delivered  the  opinion. 

AAooner  Oraff  Bagtt  v.  Ortenina rial.'- Appeal  (torn  the 
Circuit  court  for  (he  district  of  Wisconsin.  — This  was  a 
case  of  oolllBloD  In  the  atralts  of  Maclclnoe  between  the 
Eagle  and  the  achooner  Pemverance,  the  latter  being  the 
Ubelant,  alleging  that  the  Eagle  caused  the  accident  by 
haaardously  attempting  to  cross  the  bows  of  the  approach- 
ing Perseverance.  The  court  below  sustained  the  Ubel, 
and  this  court  affirms  the  decree.  Ur.  Justice  Rn  j  m-Mr 
delivered  the  opinion. 


Jontt  HoLj.  fiotlfl. —  Appeal  from  the  olrcalt  court  for 
tbedlstrlctof  Wisconsin.  — This  was  a  proceeding  to  en- 
Join  Jones  from  bringing  an  action  against  the  Mineral 
Point  Mining  Company  far  mineral  rents,  and  to  re- 
strain the  company  from  paying  such  rente  to  talm,  on 
tbe  ground  that  BoUes  had  been  Induoed  by  Jonea  and 
others,  as  agents  of  the  oompany,  by  fraudulent  repre- 
sentetlooB  that  the  eompany  owned  tbe  lands,  Unlncum- 
bered,  te  purchase  shares  of  Its  slock.  The  oonrt  below 
granted  the  relief  prayed  for,  and  this  court  affirms  the 
decree.    Mr.  Justice  BsADUnr  delivered  the  opinion. 

SUamer  CUhi^  Pariiy.  Bhmnent  H  of. —  Appeal  from  tbs 
circuit  coort  far  the  eastern  district  of  New  York.  —  Case 
of  collision,  representing  qnestlotu  of  thot  as  to  the  con< 
dltlon  and  navigation  ot  tbe  colliding  boala;  deerea 
affirmed.   Opinion  by  Hr.  Justice  Swaskb. 


REPORTS  OP  THE  COURT  OP  APPEAIA 
Tbe  uUcle  in  nnmber  14  (p.  aS6),  "by  Mr.  Moak, 
with  thla  title,  tiaa  called  oat  several  leltera  from  the 
prolbaatou.  AtnobgthemlBODefhiiuDwightH.Clarlc, 
Esq.,  Indoslng  a  capj  of  Judge  Gboveb's  opinion  in 
Taylor  v.  Bradley,  89  New  York,  129,  referred  to  by 
Mr.  Moak.  As  tbe  opinion  Is  of  interest  to  tbe  pro- 
fesdon,  we  publish  It  below  to  complete  tbe  report  of 
tbecsMi 

I.KWie  C.  TATXOB.  AppTI.  V.  HlHBT  M.  Bkadlkt,  Sap't- 

Opinion  by  Onovas,  J.  ThemseBhows  thstatthetlme 
of  making  tbe  contract  by  tbe  parties,  for  the  breach  of 
which  tills  aoUoQ  waa  brought,  tbe  defendant  held  a  con- 
tract  for  the  purchase  of  the  fhrm  in  question  from  the 
owners  In  fSe;  that,  before  the  time  tor  the  entering  upon 
the  performance  ot  the  contract  between  tbeee  parties,  the 
defendant  sold  Bald  contract  to  one  Ingrabam,  and  that  the 
owner  of  the  tee  conveyed  such  Ihrm,  In  pnrsuanee  thereof, 
to  Ingraham.  nils  shows  that  tbe  defendant  had  suoh 
an  Interest  In  the  Ihrm,  aa  would  have  enabled  him  to 
perform  his  oontraot,  had  he  chosen  to  do  so.  Then  It 
fallows  that  tbe  olaasof  oases  cited  by  defendant's  oonnsel, 
Ilzlng  the  rule  of  damages  between  vendor  and  vendee, 
lessor  and  lessee,  when  the  vendor  or  lessor  cannot  per< 
form  his  contract  heoauae  ot  a  want  of  tlUe,  have  no 
application  to  thla  case. 

It  la  not  material  whether  the  oootraet  between  these 
partlea  created  the  technical  relation  of  leaaor  and  leaaee 
between  tbepartles.  Theeontraot  la  In  wrltlng.clearand 
explicit  In  Ita  terms,  and  In  subetanoe.  that  defendant 
sbonld  let  the  plalntllT  the  farm  far  three  years ;  that  It 
should  be  stocked  with  twenty-live  cows,  each  tumlohlng 
halt;  that  the  defendant  should  cnlUvate  the  term,  and, 
with  certain  exoep lions,  tbe  products  sbonld  be  equally 
divided  between  the  parties.  From  the  case  It  appear* 
that  the  plaintiff  was  prepared,  ready  and  wlltlpgto  per- 
ferm  this  contract;  that  tbe  defendant  had,  at  tbe  time 
of  entering  Inte  the  oon  tract,  such  title  as  enabled  him  to 
perform,  bnt  that  be  sold  and  parted  with  tbis  title  volun- 
tarily before  the  time  Qied  tor  tbe  defendant  to  lake 
poasesslon  of  tbelhrm.  The  suggestion  of  tbe  defendant's 
counsel,  that  the  plalntllT  consented  to  this  sale.  Is  not 
sustained  by  tbe  ftcU  of  tbe  case,  nor  was  the  ease  dis- 
posed of  upon  any  such  theory  In  tbe  supreme  oonrt. 

Tbe  question  Is  simply,  what  damages.  It  any.  Is  the 
plaintiff  en  titled  to  recover  for  the  violation  of  this  con- 
tract by  tlie  defendant,  his  fiillare  to  perform  not  arising 
from  any  defect  ot  title  or  other  Inability  to  perform.  It 
was  rmd  by  the  oourt  belnw  that  the  plalnUff  was  entlUed 
to  recover  the  additional  expense  of  removing  his  family 
and  effects  toanotherlhrm.blredby  hlmabout  faur  miles 
more  distant  ftom  his  residence  than  the  Ihrm  In  qnee- 
tlon,  over  what  It  wonid  have  cost  to  remove  to  the  one 
In  question.  And  the  court.  In  sabstance,  limited  his  re- 
aorerytosnohazpense.  Upon  what  prlnolpfeoraulborlty 
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tbJBCxpAD^A  WAV  Kllowed  Ifl  DOt  Apparent  to  R17  mind, 
but,  lu  ilie  der^adant  hoii  not  appenleil.  And  this  qaeetlun 
bnKnatbe«ii  dliicuiwed  by  cnunsel,  I  sball  not  eiBiDtne 
or  attempt  lo  decide  It.    Ir  Ibe  plalnUff  cad  recover  thla 

plalntltriiAft  ocotMloD  to  remove,  be  coald  OQly  bave  re- 
covered nomltiHl  damageg.  Tbe  plalDtlff  Insisted  upon 
blEi  right  to  recover  damasoe  Huatalned  by  hlrn  In  conne- 
qnenceaf  being  deprived  of  tbe  benellte  he  would  liave 
derived  from  iu  performance.  This  vaa  r^ectsd  by  tbe 
court.  Tbis  ruling  Is  aongbt  to  be  anatAlned  upon  (be 
ground,  flmt,  that  the  actloD  irai  commeoced  before  ancb 
beneflta  and  gains  would  bave  been  received  by  the 
plaluiilTlncaMofperrormADce;  aod.  secondly,  upon  the 
ground  that  ancb  benefltsand  gains  were  so  uncertain  and 
contingent  tbat  tbe  law  will   not  permit  a  recovery 

Tbe  flist  gronnd  olearly  cannot  be  sailalned.  If  tbe 
contract  was  valuable  to  the  plalutltr.he  was  at  once  de- 
prived of  this  value  by  ItArlolatlon  by  the  defendant,  and 
hiB  cnnse  of  arUon  therefor  was  complete,  aa  much  as  at 
the  end  of  the  term.  Tblsmnat  be  considered  aa  wholly 
Independentof  tbe  second  ground.  Tblavlew  lasnslAlDed 
by  Mtutrrion  v.  T!ie  Mnyor  itf  firooUyn,  T  Hltl,  SI ;  SivAv  V. 
SmOh,  6  Selden.  Ml.  and  by  numerous  Analogons  caaea, 
where  damages  In  cases  of  personal  Injury,  sustained 
after  the  commencement  of  tbe  action,  are  held  to  be 
recoverable.  Tbe  principal  difficulty  arises  upOD  the 
second  grouDd.  4<i<stlooa  of  tlila  cbaraoter  have  been 
before  tbe  court  tn  a  vast  number  of  oasea,  and  their  aoln- 
tlon  baa  been  attended  with  much  difllcultj.  The 
same  rule  has  not  been  applied  to  all  cases  seemingly 
wltbln  tbe  same  prinulple.  An  examination  of  tbe  caeea 
will  show  tbat  the  couna  have  been  endeavoring  to  estab- 
lish rules,  by  the  application  of  wbich  a  party  will  be 
compensated  for  tbe  loss  suatatDed  by  the  breach  of  the 
contract;  In  other  words,  for  the  beneflta  end  gains  be 
would  bave  reallied  from  lis  performance  and  nolhlng 

It  la  aometlmes  said  that  the  prollls  that  would  have 
been  derived  f^m  performance  cannot  be  recovered,  but 
tbla  la  only  true  of  sncb  as  are  contingent  upon  some 
other  operation.  Prollla  which  would  certainly  bave  been 
reallEed  bnt  for  the  defteodant's  default  are  reooverable. 
Orm^  v.  CtAvrr.  16  N.  Y.  «B.  Upon  this  principle,  It  was 
held  thai  a  party,  who  had  contracted  for  an  engine  to 
propel  machinery  to  be  delivered  upon  a  given  day,  could 
recover  aa  damagea  for  the  delay  tbe  valne  of  the  oae  of 
tbe  macbluery  to  be  propelled  by  It,  altboiigb  he  could 
not  allow  tbe  prollthe  would  have  made  by  dreaalng  lum- 
ber with  such  machinery,  the  latter  being  Contingent. 
This  ahowB  tbe  contingency  or  uncertainty  npon  which 
the  rtiJectlon  of  tbe  claim  was  based.  It  la  not  an  nncer- 
lAlnty  aa  to  the  value  of  tbe  beneQt  or  gain  to  be  derived 
from  performance,  but  an  nooerlalnty  or  contingency 
whether  aucb  gain  or  beneflt  would  be  derived  at  all.  In 
tbe  case  referred  to.  It  was  certain  tbe  plalntllT  would 
fanve  had  the  benefit  of  tbe  oae  of  bla  machinery  had  the 

whether  proflta  In  dressing  the  timber  therewith  would 
bave  t)een  realized,  tberefore  the  former  was  allowed  and 
Ihelatterr^ected.  Judge  Sbldeh  labia  opinion  lu  i?rtinn 
V.  <Mv*T,  arrives  at  the  conclusion,  tbat  had  tbe  plalntlfT 
In  Blanohonl  v.  JE^,  21  Wend.  SIA  claimed  damages  for  the 
loaa  of  the  trips  of  his  steamer ;  that  la,  what  ahe  could 
bave  been  chartered  lOr  snch  trliM,  he  could  bave  recov- 
ered therefor;  bnttbat  aa  he  claimed  torecovertbeproUta 
be  could  have  made  u  pon  aueh  tripa.  the  claim  was  rightly 
rejected,  as  U  was  uncertain  whether  there  would  have 
been  aoyproniBhad  the  trip  been  made.  It  Issome  times 
said  (hat  particular  damages  cannot  be  recovered  )>ecanBe 
the  amount  Is  uncertain  ;  but  such  remarka  will  gener- 
ally be  found  applicable  to  anch  damagea,  aa  KIsnncerlain 
whether  sustained  stall  ftom  the  breach,  sometimes  the 
claim  la  r«|octed  as  being  loo  remote.  This  is  another  mode 
of  saying  that  It  la  uncertain  wbetbei  such  damages  re- 


sulted necessarily  and  immediately  from  tbe  breach  com- 
plained of.  Tbe  general  rule,  that  all  damagea  resulting 
necessarily  and  Immediately  and  directly  from  (be  breach 
are  recoverable,  and  not  those  that  are  contingent  and 
uncertain ;  tbe  latter  deacrlptlon  embracing,  as  I  think, 
snch  only  as  are  not  the  certain  result  of  tbe  breach,  and 
does  Dot  embrace  such  as  are  the  certain  result,  bat  un- 
certain In  amouuL  Then  It  has  been  held  tbat  a  party 
agreeing  to  lease  ml  estate,  having  title,  who  refuses  to 
perform  his  oontract,  is  liable  fOr  the  dlllBrence  between 
tbe  rent  agreed  to  be  paid  and  the  actual  value  of  such 
reut.  Driggty.DiiABtU,\TVWi&.l\.  The  real  value  of  Ihe 
rent  of  real  estate  is  more  or  less  nncertaln,  particularly 
in  country  locallUea,  and  mnst  always  be  determined  by 
proof,  and  that  often  oonlliotlng,  and  yet  this  has  never 
been  auggeated  as  a  reason  against  a  recovery.  In  thla 
case.  Judge  Cowen  says,  the  measure  of  damages  was  cer- 
tainly not  conOned  to  tbe  diffbrence  of  rent.  The  Jury 
might  look  to  (he  actual  value  of  tbe  bargain  which  tbe 
plalatlir  had  made.  By  tbe  latter  remark.  I  think  must 
be  nnderslood  only  aa  enabling  them  from  tbls  source  to 
determine  tbe  real  value  of  the  rent.  In  the  present  case, 
tbe  natural,  immedlale,  and  direct  consequence  of  the 
breach  by  Che  defBndant,  was  to  deprive  the  plaintiff  of 
his  right  (o  Uie  use  of  tbe  form,  and  tbe  half  of  the  pro- 
ducts for  three  years,  and  I  can  see  no  reason  why  the 
plaintiff  sbonld  not  recover  eompenaation  for  this,  tbe 
same  as  thongb  the  contract  gave  bim  the  nseof  tbe  farm 
and  all  its  products  fOr  the  like  term  loraspertfled  money 
rent.  The  uncertainty  ai  to  tbe  gaina  In  the  latter  case, 
so  ftar  as  seasons  and  fluctuating  markets  are  conoerned, 
would  be  tbe  same  in  tbe  latter  as  In  tbe  present  case. 

It  is  certain  that  such  uncertainty  would  be  no  barrier 
in  tbe  way  of  a  recovery  In  esse  of  a  certain  money  rent.  1 
(blnk  aucb  UQcertalnty  no  obstacle  to  a  recovery  lu  the 
present  ease.  But  the  qneiitlon  still  remains,  how  is  the 
value  of  the  plaintiff's  bargain  to  be  determined  T  In  tbe 
language  of  Bsu>BK.  Judge:  ■'The  law  unllbrmly  adopts 
that  mode  of  estimating  damages  which  hi  tbe  most  defl- 
nileand  cerlain,"  In  HaMtrUmy.  Mayor,  where  the  marble 
had  no  flxed  value,  it  was  held  that  resort  might  be  bad 
to  proof  of  the  cost  of  furnishing  it  in  the  condKIon 
required  for  delivery.  In  accordance  with  this  rule  tbe 
value  of  tbe  interest  of  tbe  plaintiff  must  be  proved  by 
experienced  fitrmers,  acquHln(ed  with  tbe  business  of 
turning  and  with  the  fU-m  In  queetion.  This  mny  be 
readily  done  If  auch  an  Interest  has  a  market  valne  and 
tbe  witneases  can  teatliy  to  snch  value.  Titt  mere  conjee- 
furea  or  opijtioju  ttf  wUneuea  cannaC  be  reeetvetL  If  U  shall 
rgyiear  upon  IritU  that  Ihe  iMilufitfaieplatnUlr'iiilereMleiamol 
be  proved  ta  aboBi,  J'rr  the  reaton  t/iM  tueli  on  (aMmf  fxu  no 
atcerlalnable  martM  Doluji./aete  mutt  be  proved;  the  guanUtli 
i^lanabnprotied,0>eqmd^i^liieioH,OitqwilitiiofthevaTiau* 
JOndi  1^  pnOuelt  <n  ontlTuiry  yean ;  Oie  markel  value  1^  niek 
prodiutf  at  the  Ume  qf  the  breaeh,  orallhr  uauuf  market  sHuen 
tlirrtfor  of  Ihe  t/eor  btfore,  the  value  qf  UAor  bt  cuMmUng  Ih* 
farm;  and  from  then  and  nlher  fOcU  lending  to  OntmB  Ught 
upon  Iha  </uetaon,  tht  Jury  mtat  determine  Ihe  value  qf  that 
baraain  to  theplatiitfff  at  Ihe  time  qf  Ihe  breaeh  by  Ihe  d^end- 
atit.  I  think  thecourt  were  correct  In  eiclndingtbeclalm 
of  the  plaJntltribr  time  employed  in  purchasing  tbe  cows 
he  was  to  furnish,  or  the  loss  upon  a  resale  of  such  cowa. 
Bnch  damsgea  were  not  tbe  direct,  Immediate  conse- 
qnencs  of  the  breach  of  the  defendant,  but  depended 
on  otber  contingencies.  The  plaintiff  will  be  fully  com- 
pensated by  recovering  the  valne  of  his  bargain.  He 
ought  not  to  have  more,  and  I  think  he  is  not  precluded 
from  recovering  tbla  by  any  Infirmity  of  the  law  in  ascer- 
taining lis  amount.  Heoughttoreeelvenomore  thanbe 
would  If  at  the  time  of  entering  into  the  contract  he  had 
had  on  hand  the  cows  and  other  things  required  by  him 
for  performance  on  bis  part.  My  conclusion,  unaided  by 
any  opinion  of  tbe  court  below,  or  any  argument  or  brief 
upon  tbe  part  of  (be  appellant.  Is,  tbat  the  Jndgmnnt 
appealed  from  must  be  reveiaed  and  a  new  1 
costs  to  abide  event. 
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BBVISION  OF  THE  CNITED 


LAWa 


Dnring  the  past  fewdnja  Ihe  hoQue  coramllteeoii  (he 
TGvlslODOf  IhelBWH  of  Ihe  tinned  St&tea,  of  which  Judge 
PoiuiKD.  or  VermoDt,  Js  chairman,  has  been  doing  some 
very  Imponttnt  work  In  reporltDg  and  In  the  passage  b^ 
tbe  house  or  several  bills  In  which  eveiy  practllloaer  and 
BlmoMeveiyllll^nt  In  the  United  Stales  conrU are inach 
Inlereated.  The  rvllowlng  is  a  synopsis  of  the  prloclpal 
teatares  of  tbe  several  Tneasnrea : 

In  the  hoaseofrepresetilatlvea.  April  T.lSIO.Hr.  Poland, 
from  the  select  committee  on  the  revision  of  the  laws, 
reported  a  hill,  which  was  passed,  relating  l«wltDeasee(hr 
respondents  in  extradltlou  casea. 

Tbe  bin  provides  that  whenever  any  person  shall  be 
hronght  before  B  Ju.lgoor  commissi jneropon  a  oharse  of 
crime  eommided  within  n  foreign  Bovermnent,  and  shall 
satisfy  saldjiidee  or  commissioner  that  any  leatlmony  of 

fense.nnd  (hat  the  accused  Is  unahle  to  pay  the  fee  of  such 


w  and  to  the  officers  for 

In  thehonseofrepreMntatlves,  AprllT,  W<l,  Mr.Ferrls, 
tram  Uie  select  committee  on  the  revision  of  the  laws,  re- 
poned  a  bill  "lo  perpetuateteatlmony  Inthecoartaof  the 
Unitea  States,"  which  was  passed. 

Section  one  provide*!  that  any  party  In  Interest  In  a  salt 
In  any  court  In  the  Untied  Statemnsy  cnuKe  the  testimony 
of  any  wit  nens  material  [o  liiin  lobe  taken  cnndlilonally, 
and  )>e  perpetuated.  Section  two  provides  that  upon  pro- 
daring  to  any  Justice  of  the  supreme  court  of  the  United 
Slates  circufi  or  district  Judge,  register  In  bankruptcy  or 
coninilssloner  sppolnled  to  lake  acknowledgments  of 
ball  and  affldavtia,  clue  proof  by  affidavit  that  llleapptl- 


j,  the  I 


it  pending  In  sc 


oi adve 


Is  material :  tbnt  Ihe  pan 
of  full  age,  with  name  and  residence,  snch  evidenci. 
be  taken^Rerien  days  from  the  appointment  therefor  hv 
such  officer.  Section  three  provides  for  the  spninionlni 
It  by  showing  tbe  original  lummona 
a  copy  and  third  by  tendering  fees 

~o ™  ...lowed  In  dUtrlcl^eourta  of-  ••- 

Slate-*.    Section  four  provides  tor  proceeding 

■■■  '" "'--notioeontheaavenseparly. 


days  after  se 


ld'""ft^-°".SS^,.?I.'M  V"'}^ 

.  ind  after  thirty  day  sTfwiVhontVflb 

u.^u.,i;,-  .™v...".  ...e  reqiilrea  the  officer  to  Insert  every 
answer  ofwltneifesloquestlonshyetther  party,  the  depi 
anion  tfl  be  read  to  and  subscribed  by  witness,  cerlllfed 
by  the  offloer,  and  wllbln  thlny  days  flied  in  the  clerk's 
"%*  "^  ""''  '"  P^n'l'"g;  Of"  ""■.  Ihen  in  such  district 
■a  the  officer  granting  the  order  shall  appoint;  the  orlg. 
Inal  oriierand  affidavits  on  which  the  same  wsHtoundi^ 
and  those  proving  service  of  snch  order,  to  he  flled  with 
thesaroe.  Section  six.  The  originr' -« '--™ ?--*■■ 
Bed  copy  to  be  evidence  nf  com  pllai; 
tloD  seven  provides  that  sa 

obey  summons  shall  apply _.,  , 

tliedlslrlct  coart  of  the  United  SUtes.  seciion  etent  riro- 
TldFs  that  i  n  ca'>e  of  death  or  I  ns«  n  lly.  or  absence  of  wl tl 
nesa,  such  deposition  or  a  certified  copy,  may  he  given  In 
evidence  by  either  party.  Section  nine  provides  that  the 
deposition  shall  have  tlie  same  effect  as  evidence,  aa  the 
oraHesllmony  of  witness,  and  be  subject  to  same  oblec- 
tlOQB  and  Ilmtlatlons.  Hectlou  ten  provides  that  an  otli- 
cer  granting  order  for  such  deposition  may  require  It  to  be 
Ukcn  by  Slime  other  officer  residing  In  itie  sninedlstrlct 
with  witnes-ea.  Section  eleven  provides  that  depositions 
whlcb.  have^been^lawfuMy  takeii  In  any  suit  pending  In 


ice  with  thlsttCt.  G 
same  penaliles  for  refnslnr' 
ly  BB  if  on  the  trial  of  a  soil 


ir  those  claiming 


jr  district 
.f  the  Unl 


C!S 

s  that  when  witnesses  are 
'  stales,  any  circuit 

I  may  grant  a  com- 


:l  Stair 


the  United 

leer  in  the  c         ,. 

■3  ahnMul,  to  take  testimony  of  such 
let  and  cross-Interrogatlves,  attached 
1,  to  be  uted  as  depositions  herelube- 
le  taken  within  the  United  States. 


fore  authorized 

In  the  bouse  of  representatives.  April  e,  ISTD,  Mr.  Poland, 
from  the  select  committee  on  tbe  revision  of  the  laws, 
reported  bill,  house  report  No.  310.  "to extend  the  pro- 
vUlons  of  an  aot  to  provide  fUrtber  remedial  Justice  In 
the  courts  of  the  United  SUtea."  approved  August  SB, 
IMS,  which  act  was  passed  In  consequence  of  a  difficulty 
kboat  the  steamboat  OiroKne,  out  of  which  grew  the 
UcLeod  trial.    That  act  provldea  that  a  person  impris- 


oned in  the  United  States,  claiming  that  the  act  done  by 
him  was  done  by  the  authority  of  a  foreign  government, 
oonld  he  discharged  under  thi  writ  of  habeas  eorpns 
by  a  Judge  of  the  supreme  court  or  of  Ihe  district  court, 
upon  proof  that  be  was  acting  as  an  officer  or  agent  of 
such  foreign  government  In  such  manner  as  to  be  pro- 
tected by  Its  authority.  OTila  bill  la  to  prevent  kidnap- 
ing Into  the  eoantry. 

Section  one  provides  that  whenever  any  person  haa 
been  se  zed  In  a  foreign  country  and  broughflnto  thS 
_.  the  writ  of  habeas  corpus  may  be  granted  when 
■n  of  the  person  Is  claimed  by  the  foreign 
j~_„,.j.  -^^llon  two  provides  that  such  a  demand  of  ■ 
foreign  government  may  be  proved  by  a  cErimoate  of  tbe 

secrelnryofslaleandersealorthc'' • .---.- 

application  for  ihe  writ  of  habeas 
logs  thereunder,  copiei 

shall'  be''lald™'efore"th 

ranrcsentativeof  such      ..  _  __  ,_ „,, 

by  the  secretary  of  state,  shall  be  admltled 


IB  taken 

y  the  diplom 

■   — Mulyc* 


country  where  the  captnre  was  made,  such  prisoner  sha,. 
be  retumefl  at  the  extwnse  and  under  lh^Hn.fM>iiarriArfh> 
united  States  to  the  ^ace  of^pK  Md^e^efl  veS^  W 
an  agent  of  the  government  demanding  the  return  of 
such  prisoner;  or  if  no  such  agent  shall  be  found,  he  shall 
besefatllharly  Section  four  provides  that  anV  person 
dnlawtnlly  seizing  any  person  in  snch  foreign  cooiilry 
'J!'.?i..iV?5,S!l*?i"'?J' ?!"'!' ■B*™""  "  hroQghf within  the 
iurlsdicilon  of  the  Unlled  States,  upon  conviction,  may 
(«■  punished  by  a  fine  not  exceeding  I6,0U0.  or  ImprisoV^ 
ment  not  exceeding  Ave  years,  or  both.  In  the  discretion 
"yhe  iwort-  Offenses  to  be  tried  either  In  the  district 
person  ahBU  liBvebeen  unlawfully  rle'talned  SecSon'rvo 
provides  that  wrlW  of  habeas  cori.uK  under  this  act,  or 
under  the  act  of  which  this  Is  an  addition,  mav  be  Is-ued 
by  any  Judge  of  the  supreme  court  of  Ihe  United  Bta  tea. 

or  any  circuit  Judge  within  his  cf '• ...-.-.5 

Judge  within  his  drstrlct.  subject  U 
peaTprovlded  for  in  the  original  ac 

In  the  honse  of  representatives,  April  T,  1870,  Mr. 
Jenckes,  from  the  select  committee  on  tbe  revision  of  tli« 
laws,  reported  a  bill,  which  was  passed,  enUtled  "An  aot 
Relative  to  Proceedings  In  Admiralty."  It  provides  that 
United  States  commissioners  and  registers  In  bankruptcy 
authorised  to  Issue  prellmlnai?  preoeedlnga  In  adml- 


'e.'-'Bhtofap. 


raltyci 


ves,  April  «,ig;o. 


Mr.  Poland  reported  bark,  with  substitute,  a  bill  (houas 
resolution  No,  510),  respecting  the  taking  of  evidence  upon 
hounly  and  pension  claims.  The  >.ubstllute  provides  that 
whenever  an  original  paper  pertaining  to  tbe  case  as  evi- 
dence shall  have  been  filed  In  any  one  of  tbe  deparlmenis, 
a  properly  cerllOed  copy  of  snch  paper  shall  be  received 
aa  evidence  when  presented  In  any  other  department 
where  such  original  paper  would  have  been  received. 
The  substitute  was  a<1opted,  and  the  bill  passed.  In  tha 
house  of  representatives.  April  8,  ISTO.  Mr,  Poland,  ttota 
the  select  committee  on  revision  of  laws,  reported  a  sub- 
stitute tor  a  hill  (honse  resolution  No. TIB),  "to extend  th« 
time  in  whloh  certain  oflfenses  may  be  proeeouled,''  Intro- 
dnoed  by  Mr.  Ferris,  which  was  passed. 

tried,  or  punished  for  forger.v,  perjury,  aubomstlon  o^ 
perjury,  or  other  oHfense  hereafter  committed  tn  the  ao- 
plication  for.  or  prosecntlon  of.  any  claim  fornny  pension 
or  bonntv  mnnev  nr  iar^n,  T,^^^„ -_  ,„^j|  y^ 


..   ion nty  money  or  lands.  nniessV,, ..^u  .,.,...  ^ 

instituted  within  fouryearsBflerlbeoffense,  Section  twi 
EI!?;:^*',"'SL?iy£"'*''*'"  '?'  "'*'*  ""fences  shall  not  bt 
barred  or  affiled  byany  priorstatute  of  limitations  noi 
?iV;.  J''l.**^*?^"  *"*  PfoseeutloD  of  any  oflbnsa  oom. 
mitted  prior  to  l(a  pasaoge. 


Charles  G.  Ames,  who  was  eon  victed  at  Los  Aumlos. 
Cal.,ofrobbingastage,onth8t«stimonvofana«»m- 
plice,  corroborated  by  the  feet  that  while  the  robbers, 
whose  fkcos  were  masked,  were  enniured  in  plundering 
the  passengers,  one  called  another  "Charley,"  baa  been 
grontod  a  new  trial  by  tbe  supremo  court  of  the  state, 
as  the  statute  provides  that  no  person  sliail  be  con- 
victed on  the  evidence  of  an  accomplice  without  cor- 
roboration,  and  in  this  case  the  corroboration  was  in- 
sufflciant,  it  applyintr,  not  to  the  defendant  aloue,  but 
to  atty  man  named  Cliarles. 


THE  ALBAilT  LAW  JOUBNAL. 


APPOINTMENTS  BY  THE  QOVBRNOR, 
Stiimd  wUh  Ote  atMet  and  content  nf  tlie  Snate, 

Notaries  Pnbllfl  oonaimed  April  IBth.  1870; 

Klngi  CVmnto.— John  9.  Anderson,  Abraham  B.  Aokerly, 
John  W.  Byron,  CorDolliiB  A.  BetW,  Morgan  G.  Buckley, 
Ezra  Baldwin.  Jno.  Bnrtls,  Uagb  Corboy,  John  M.  Clancy, 
Then,  Cochen,  Jas.  K  Connelly,  Simon  Dunne.  Jeremiah 
D.  O'Driscoll,  Jamea  L.  Farley,  Channcy  W.  Felt.  Abel 
^ywood.  Samuel  Irons,  Joseph  Kleman,  Jobn  Loomla, 
Qto.  1.  Lain.  Edward  B.  lAnalns,  James  A.  McBaln,  Wm. 
W.  Uersbon,  Wm.  G.  Merrill,  Geo.  H  Pendleton.  Fran- 
da  Qnln,  Clemens  W.  Btobter.  TVm.  Russell,  Henry  I.. 
Kider,  Al«i.  H,  Shipley,  Henry  R.  Thomol,  Jolin  A.  Tay- 
lor, Henry  O.  Vidal,  Edward  W.  Van  Vranken,  Daniel  b. 
Whitney,  Samuel  8,  Waterhouse,  Hassan  H.  Wheeler. 
James  ll  B.  WUlard,  Qeo.  D.  Weeks,  Albert  Fries,  Jos.  F. 
Cooke,  Wm.  Morgan.  C.  L.  Walker^ames  A.  Falkner. 
Jaa.  T.  Larklns,  Daniel  8.  Downer,  Horace  R.  Fletcher, 
Edward  Bentell,  Edward  J.  O'Flynn,  John  Callahan, 
Cbas.  H.  Ladden,  W.  W.  Elliworlh,  J.  S.  Blaofe,  John 
Jacigard. 

C-iji  and  Onaitji  of  TfetB  Forl^  — John  H.  Comer,  James 
Gibbons,  Joslah  W.  Thompson.  Dometrle  T.  Arosemena, 
Thos.  Dunpby,  Warren  Springsteod.  Dan'l  R.  Eteynolds, 
David  Henriques,  Michael  <^nnotlv,  Jaa.  P.  Campbell, 
Cbarles  J.  HoDermott.  Jaques  Schmltx.  Jacob  Friedman. 
AngnsCus  Wolz,  Henry  Morrow.  Wm.  Satphen,  Roberi 
HTWoolBey,  John  McComb.  Jr.  Robert  A.  Young,  Jas. 
O.  Sinclair,  Fred.  R  Sears,  A.  W.  Bailey,  Moses  Jeurem, 
Peter  M.  I*d with.  Aaron  Dean.Wm.  T.  RIely,  Wm.  H. 
Class.  Angust  Haasey.  Alexander  T.  Compton,  John  T. 
Bweeney-Mark  Lanlgan,  John  J.  Martin,  Wm. g.  Dillon, 
George  W.  Bener,  JuIlUB  Aacber,  John  R.  Kelley,  Gerson 
Golosteln.  Patrick  Bymea,  Wm.  Hallett,  Albf^rtX.  Post. 
E  J  ward  Soleok,  Charles  H.  Benedict.  I^mbert  Quacken- 
bush,  Juha  F.  Twomey,  Robert  Murray,  Frank  B.  Smith 
C.  W.  Hanka^  Chaa^W.  Welsh.  James  ~    ~  - 


iL  Delafleld,  ^uisT.  Brennan,  Wm.  H.  All 
B.  Altken.  Ogden  N.  Chapln.  Jas.  M.  Hi 
Fredericks."*^ — "   " — '-'       " 


Bensel.  Lewis 


Hopkln 


L.  KIssam/EdwardC.  Clemenl,  Wi 


S.Colem 


t,  Charles  H.  Nellson.  Wm.  May,  Herman  ^broe- 

ter,  Derder  H.  Walker.  John  R.  Walker.  John  B.  Fan- 
ners, Edgar  J.  Irving.  John  B.  Ireland,  James  J.  Traynor, 
Wm.  Henry  Morse,  Theodore  v.  Bremson.  Isaac  M.  Wal- 
ton, Wm.  <t.  Judge.  Wm.  J.  Bell,  W.  H.  Munday,  Chap- 
man Coleman.  James  J.  Ferrla.  Wm.  A.  Dunham,  An^ns- 
tos  GIffard  Vanderpoel,  Wright  Nelson,  Daniel  H.  Stone. 
Celestlu  Astoln.  Edward  Ro well,  Augustus  W.  Oliver. 
Samuel  Barnetl,  Thomas  Roese,  R.  C.  de  Thuuara,  Peter 
H.  Jobes,  John  F.  Tultey.  John  J.  Levl^  T.  Kanady, 
Augustus  Hynard,  David  R.  Johnson.  E.  H.  Ciougn. 
Charles  M.  Chancey,  Richnrd  S.  Anierman.  Henry  it. 
Coddlngton.  Patrick  HcMnllen.  W.  Edelston,  Charles  W. 


...  ___.-phy,  Henry  F.  Slppold,  J -._. 

Hill,  Peter  A.  Lehman,  Thomaa  H.  Horson,  Alwyn  A. 
Alvord,  R.  W.  Pearsall,  Henry  A.  HIers,  Thomas  B. 
Mosher,  W.  Olasser,  Frederick  R,  l*e,  Morris  F,  Dowley, 
Lewis  S.  Ooeble.  Wm.  F.  Sulz,  Lewis  Sanders,  Sargent 
P.  Stearns,  Andrew  Gilhooly,  Wm.  H.  Klnkaid,  Zenas 


bs.  John  Zlm- 


e.  Samuel  Goodman, 


NoWBll,  Wni.  "Robinson,  Edwi 

merman,  Francis  B.  Chedsey.  t  neo.  f.  iveiiey,  j.  f<'oian. 
Arthur  D.  Williams.  James  Butler.  Charles  E.  Tuthill. 
Charles  v.  Ware,  David  B.  Bamum,  Jaa.  E.  Hadnett,  Geo, 
W.  Mahoney,  Albert  C.  White,  Jr., 

Oxiofgo  Omii/t/.  — J.  De  Witt  Case,  De  Witt  C.  Gardner, 
William  Foster. 

.IliiaFivCbuitfv.— Andrew  Vandern 
Scott  D.  M,  Goodwin,    John  W.  & 

»mcn  0>"''<u.  — Ira  Almy. 

WvomUo  Omnlu.  —  Uenry  A.  Wolcott. 

/JsMimreapuii*,  — Frank  T.  Abbott,  John  T,  Odwell, 

Jtocklnnit  ChunS/.  —  Alonso  Wheeler, 

Krir  OiunQf.  — Charles  B.  Qathrie,  John  B.  Green,  Oscar 
Folsom.  Austin  A.  Howard,  Francis  E.  Eostaphleve,  Bar- 
dls  Hobart.  Jacob  W.  Gale.  Abram  Bartholomew,  Wm. 
T.  HanchmanQ,  Trnman  C.  White,  Wheeler  Hotchklas, 
J.  H.  Hale.  Willis  J.  Benedict.  Frank  H.  Goodyear,  John 


O'RIley.  Joe!  BJJgers. 


1   Onin/y. 


-Harmon  Rockwell,   Abraham  > 


, Palm__. 

.IV»ieflM(erCbiin/i/.  — Henry.  H.  Fowler. 

Qmviu  Ctoim/j/.  — John  R.  Morris. 

Suffolk  ClJui'iJ/.  — John  O.  Ireland. 

OnDidiiKiaiulU;/.— John  B.  Sabine,  Lawrence  W.Myers. 

Ul'lrr  COuTuii.  —  Joha  D.  Hopkins.  Martin  SchuCt. 

C  M'ga  Count//.  —  &.nea  Mosher,  Peter  C.  WyckofT. 

SeKu'll'T  Cbunlff.  —  Melvlu  H.  Conkrile. 

1-YaMin   Ctouii(]i.  —  James   C.  Famsworth,  Horace  A. 

.Vb-'itvn  CtmTUv,  —  Amailah  S.  Kendall,  John  W.  Dln- 

Alieffan)/  Ojun*.  — Henry  H.  Lyman,  Jesse  D.  Carpen- 

iinii  Onuify.  — Andrew  C.  Adams, 


S'  Emigration.  —  Hon.  Esoanuel   B,  Hart, 
ty.  In  place  of  Oullan  C.  Verplank,  de- 


BttJIUo. 

CORRESPONDENCE, 

Brooklyn,  N.  Y.,  April  20, 1870. 
Editor  Law  Jowmal  .- 

I  oannot  bat  be  of  the  opinion  ttut  the  Uw  of  thja 
State,  aa  It  reUtaa  to  estates  of  muried  women  and 
their  rmitonslbUitiee  bj  reason  of  such  eeutcs,  la  In 
an  unsatis&ctor;  condition. 

Upon  the  reading  or  the  Btatntea  "  br  the  more  effeo- 
tnal  protecHoiLof  the  property  of  mjuried  women,"  it 
Heema  plain  enough  that  the  l^:i8latare  has  placed 
them  in  the  preoise  condition,  aa  to  their  estatea,  as 
ir  they  were  unmarried ;  and  that  between  the  unmar- 
ried women  and  the  nnmarried  men  there  is,  aa  there 
ought  to  be,  no  difference  In  anch  conditiona.  And 
with  the  exception  of  righla  of  dower,  there  la  no  dif- 
ference between  tbe  estates  of  the  owners  of  realty. 
These  seem  to  me  propositiona  about  which  there  can 
be  no  diversity  of  opinion.  Suppose  a  man  on-ning 
and  living  In  a  house  requiring  repairs  were  to  allow 
his  wife  to  make  them  while  he  was  otherwise  occu- 
pied ;  or  when,  from  Inflrmity  or  for  other  cause,  ha 
did  not  or  could  not  attend  to  the  matter  In  person. 
And  suppose  the  wife  should  go  to  *  hardware  store 
declare  the  house  to  be  her  separate  properly,  procure 
the  articles  required  for  the  repair,  make  her  written 
declaration  that  the  bouae  was  her  separate  property, 
and  pledging  the  same  for  tbe  payment  of  the  bill, 
which  representations  of  ownership  were  &lse,  and 
being  false  must  be  fraudulent.  The  wife  tak.es  the 
hardware,  has  it  applied  In  repairing  her  hust«nd'8 
house,  in  his  presence,  and  with  his  knowledge,  and 
by  his  consent ;  at  all  events  without  any  obJ^O^oa 
on  his  part,  which  would  seem,  of  Itself,  to  be  consenL 
If  he  knew  of  the  fiilse  representatlona  made  by  his 
wife,  he  could  not  set  them  ap  in  defense  of  an  action 
brought  to  recover  the  value  of  the  goods.  If  he  waa 
wholly  and  blankly  ignorant  of  such  fMse  represent- 
ations. Inasmuch  as  he  knew  the  goods  were  obtained 
somewhere,  though  he  mi^t  not  know  where;  and 
of  somebody,  though  he  might  not  know  of  whom ; 
and  aa  he  accepted  tbe  goods,  and  saw  them  applied  to 
bis  use  and  made  a  part  of  his  freehold,  would  he  not 
be  held  to  have  bought  and  accepted  the  goods  so  sold 
and  delivered,  and  held  to  an  implied  promise  to  pay 
for  them  T  That  an  affirmative  answer  must  be  given 
to  this  question  of  liability,  I  am  unable  to  doubt. 
His  refusal  or  neglect  to  pay  for  the  goods  would  be  a 
wrong,  and  where  there  is  a  wrong  there  is  a  remedy. 

Now,  If  we  change  tbe  statement  of  the  above  sup- 
posed case  only  by  placing  tbe  wife  aa  the  owner  and 
tbe  husband  as  the  repairing  agent,  we  have  tbe  exact 
case  of  Coming  v.  Ltwit,  54  Barb.  51.  It  seems  to  me 
that  tlie  rules  of  law ;  the  relations  of  owners  to  their 
property ;  the  principles  of  right,  and  the  administra- 
tion of  justice,  do  not.  In  any  degree,  depend  upon  the 
sex  of  parties,  but  upon  abstract  rules  which  apply  to  all 
things  capable  of  ownership,  and  all  perBona  a^>ab1e  of 
owning,  and  that  sex  forms  no  term  in  any  legal  prob- 
lem which  groWB  out  of  a  mere  estate  in  land,  and  the 
dealings  of  its  owner  with  other  peraotu.      N.  B.  M. 
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LEGAL  NEW8. 

Hie  Frealdent  gave  a  dinner  on  the  syening  of  the 

21st  iiist,  in  tiouor  of  the  new  Judges  of  the  supreme 

"We  regret  to  learn  that  Chief  Jostice  Chase  ia  In 
poor  hedth.    He  intends  to  take  *  trip  to  Europe 


<^  Judge  S^ickeirord  for  releasing  Yerger  on  baU. 


ley  and  Strong  to  be  asaociato  justices  of  tlie  supreme 
court.    No  action  has  been  token  on  them,  a  dispoai- 


making  a  r&inbling  statement  of  the  ill 

had  reoelved  from  a  neighbor  vaa  told  by  a  solicitor 
that  she  was  making  an  omnium  gat/iemvi  kind  of  ~ 
complaint.  "Yoar  worship,"  said  she  to  the  magli 
. ..» er  iwe  such  words  i  I  ain't  given  lo  ba 


A  biography  of  the  late  C%ief  Justice  Tan^  is  in 
conrse  of  preparation  bj  Mr.  Samuel  Tyler,  of  George- 
town, D.  C.  Shortly  beforethe  death  of  Mr.  Taney  he 
placed  in  the  baodsof  Mr.  Tyler  aixitlection  of  papers 
and  documents  relating  (o  hla  private  and  official  life, 


volume  whith  ia  soon  to  make  its  appearanoe.  In  one 
of  Judge  Taney's  letters  in  the  above  collection  the 
following  sentences  occur:  "A  Judge  of  the  supreme 
court  ought  never  to  be  connected  with  the  parties  and 
politics  of  the  country.  K  he  should,  he  will  certainly 
destroy  bis  own  usefulness  on  the  bench,  and  the 
court  Itself  will  be  Anally  brought  into  the  poUUoal 

Miss  Emma  Barkalow,  who  was  recently  admitted 
to  the  St.  Louis  bar,  has  auspiciously  began  her  legal 
career.  A  few  days  ago  a  case  was  put  into  her  hands 
which  was  so  adroiliy  managed  that  a  settlement  was 
successfully  effected  witliout  trial.  The  case  was  as 
follows:  iTie  plaintiff,  a  lady,  claimed  damages  for  a 
dead  dog,  whose  earthly  c&recr  was  all^jea  to  have 
been  irregularly  terminated  by  one  of  the  city  street 
oars.  Sixty  dollars  was  the  amount  of  damages  de- 
manded. The  directors  of  the  railway  company 
demurred  to  this  bill,  and  retained  Miss  Barkalow  as 
their  couitsel  in  the  sulL  There  was  oTerwhelmIng 
evidence  of  the  (act  that  the  d(^  was  actually  dead 
and  could  never  hark  again,  as  well  as  that  its  bark- 
In^ess  condition  was  caused  by  careleasnees  on  the 
part  of  the  defendants'  agents.  Miss  Barkalow,  there- 
fore,  with  aitagacltyand  modcaty  which  do  her  indnlte 
eretut,  obtained  a  settlement  of  tbe  case  on  tavorable 
terms,  notwithstanding  that  she  thereby  saorlfioed  a 
brilliant  opportunity  for  making  her  maiden  plea. 

A  case  was  decided  by  the  United  States  supreme 
eonrt  some  days  ago,  which  will  no  doubt  create  a 
sensation  among  holders  of  conhscalod  property  in 
tbe  south,  many  of  whom  made  their  purchases  — '"- 


real  estate  in  Virginia  was  seised  under  the  conflsca- 
tion  laws  and  sold,  the  owner  being  adjudged  guilty 
of  trea.'wn.  The  person  having  since  died,  his  heirs 
brought  suit  in  ejectment  to  recover  tbe  property. 
Tbe  claim  was  resisted,  upon  the  ground  that  the  title 
of  the  original  owner  was  forfeited  by  his  treason  and 
his  riRhta  In  the  property  thoroughly  divested.  But 
the  United  States  supreme  court  decide  that  it  was 
only  his  estate  during  bis  life  which  was  divested, 
and  since  bis  death  his  heirs  may  recover  his  property. 
The  decision  is  In  accordance  with  clause  two,  section 
1,  article  three  of  the  cimstltutinn  of  the  United 


Stales,  wlilch  says;  "Congress  sliall   have  power 

the  punishment  of  treason,  but  no  attainder  of 

shall  work  corruption  of  blood  or  rorfoiture, 

except  during  the  life  of  the  peison  attainted." 


declare  the  punish 


TEEMS  OF  THE  SUPREME  COURT  FOR  MAT. 
iBt  Monday.  Special  Term  (Motions),  New  York,  Ingra- 

1st'  Mondny,  Oyer  and  Terminer  and  Circuit  (Part  I) 

New  York.  Barnard. 


iBt  MoDdnj>.  Special  Term  (Mollons),  Kings,  Barnard. 

iBt  Monday,  General  Term.  Albany. 

\»L  Monday,  ClrcuU  and  Oyer  and  Terminer,  Waterloo, 

,  Circuit  and  Oyer  and  Terminer,  ElliBbetta- 


town,  Jaioefl. 
let  Tnesdoy,  General  Term,  BulKlo. 
2d  Taesday,  Genernl  Term.  Poughkeepsie. 
ad  Monday,  Circuit  and  Oyer  and  Terminer,  Balliton 

2ij'  Monday,  Circuit  and  Oyer  and  Terminer,  Oswego, 

2d  Monday,  Clrcalt  and  Oyer  and  Terminer,  Ontario, 
Johnson. 
2d  Tuesday,  General  Terra,  Broome. 
Id  Monday,  Special  Terms  (Issues),  Kings.  Barnard. 
3d  Monday,  Circuit  and  Oyer  and  Terin<ner,  Albany, 

^  Monday,  Circuit  and  Oyer  and  Terminer,  Chemnng, 

3d  Monday,  Circuit  and  Oyer  and  Terminer,  Delaware, 
Balcom. 
Sd  Monday,  Clrcnlt  and  Oyer  and  Terminer.  Cbautanqua, 

Sd  Monday,  Clrcnlt  and  Oyer  and  Terminer,  Orleans, 

Hd  Tuesday,  Special  Term,  Lewis. 


4tli  Monday,  Circuit  and  Oyer  and  Terminer,  Niagara, 

4ili  Tuesday,  Clrcalt  and  Oyer  and  Terminer,  Piatt*. 
3Drgb,  Bodies. 
LABt  Monday,  Clrcnlt  and  Oyer  and  Terminer,  Olaego, 

Last  Monday.  Special  Term,  Coming,  Johnson. 
IdUit  Tnesday,  epeclal  Term,  Albany,  Miller. 


NEW  YORK  STATUTES  AT  LARGE.' 

Chap.  151. 

An  A<7i  to  regulate  proceedings  against  oorporatlona 

by  Injunction  and  otherwise. 

FASBm  April  T.  IBTO. 

TKe  People  (^  Oit  Bbite  (^  Xew  York,  repraenUd  taHenata 
and  Aiteiniilv,  Ai  auuH  at  fotloun  : 

Skction  L  An  Injunction  to  suspeDd  tbe  general  and 
ordinary  bnslnesa  of  a  corporation  or  a  Joint-stock  assO' 
elation,  or  (o  saspeod  trom  olBoe  any  director,  trnetee  or 
manager  of  a  oorporatlon  or  Joint-stock  association,  or 
to  restrain  or  prohibit  any  director,  trnatee  or  manager 
of  a  corporation  or  Joint-stock  asaoclalton  from  the  per- 
formance of  his  duties  as  such,  shall  not  be  granted, 
except  by  the  court,  and  npon  a  notice  of  at  least  eight 
daya  of  the  application  therefor  to  the  proper  oncers  of 
the  oorporatlon,  or  the  director,  tmitee  or  muiager  to 
be  enjoined  or  restrained :  and  an  Injunction  granted  for 
any  of  the  satd  purposes,  except  by  the  court  and  npon 
tbe  notice  In  this  section  prescribed,  slialt  be  void. 

1 1.  No  oDtcer  or  director  of  a  oorporatlon  shall  be  sus- 
pended or  removed  from  office,  olherwlse  than  by  the 
Judgment  of  the  supreme  court  In  a  civil  action.  In  the 
esses  prescTlt>ed  by  the  revised  statutes,  and  all  actions 
and  proceedings  against  a  corporation,  when  the  relief 
sought  or  which  can  be  granted  therein  shall  be  the  dls- 
■olntlou  of  inch  oorporatlon,  or  the  removal  or  suspen- 
sion of  any  officer  or  director  thereof,  shall  be  brought  by 
the  attorney-general  In  tbe  name  of  the  people  of  the 
state. 

1 8.  A  receiver  of  the  property  of  a  corporation  can  be 
appointed  only  by  the  anpreme  court  In  a  civil  action; 
and  In  one  of  the  following  cases,  upon  at  least  eight 
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days'  notice  of  the  application  therefor,  to  the  proper 
officers  of  Buoh  corporation : 

I.  In  a  civil  actloD  brought  by  a  Judgment  creditor  ol 
the  corporation,  or  hla  representatives,  alter  execution 
ban  been  issued  npon  such  jDdgment  and  returned  un- 
sattsded  In  whole  or  in  part. 

3.  In  a  civil  action  brought  by  a  creditor  of  the  corpora- 
tion for  the  foreclosure  of  a  mortgage,  npon  the  property 
over  which  the  receiver  Is  appointed,  and  when  the 
mortgage  debt,  or  Interest  thereon,  has  remained  unpaid 
at  least  thirty  days  after  !t  became  due,  and  was  duly 
demanded  from  the  proper  oBloerH  of  the  corporation, 
and  when  either  the  Income  of  such  property  Is  spectfl- 
cally  morlfased.  or  the  property  Itself  Is  probably  Insuf- 
ficient to  pay  the  amount  of  the  mortgage  debt. 

S.  In  a  civil  action  bronght  by  the  attorney-general 
for  a  dissolution  of  the  corporation  when  It  appears  to 
the  court  that  such  dlasolntlou  ought  To  be  adjudged. 

4.  In  a  civil  action  brought  by  the  attomey^eneral  or 
by  the  stockholders  to  preserve  the  assets  of  a  corpora- 
tion, having  no  offlcer  empowered  to  hold  the  same. 

fi.  In  the  cases  specifically  mentioned  In  title  fbur, 
chapter  eight,  part  three  of  the  revised  statutes. 

(4-  A.nj'  director  or  other  officer  of  a  corporation  or 
Joint-stock  aasoclatlon,  upon  whom  shall  be  served  any 
notice  of  an  application  for  an  Injunction  restraining  or 
affecting  the  boslnessof  such  corporation  or  Jolnc-slock 
essoclatloD.  or  for  a  receiver  of  lis  property  and  efiTects. 
or  any  part  thereof,  who  shall  conceal  from  or  omit  to 
disclose  to  the  other  directors,  trustees,  managers  and 
officers  thereof  the  fact  of  such  service,  and  the  time  and 
place  at  which  such  applloatlon  Is  to  be  made,  shall  be 
deemed  guilty  of  a  misdemeanor,  and,  upon  conviction 
thereof,  shall  be  punished  bjr  fine  or  Imprisonment,  or 
both  such  flue  and  Imprisonment,  and  shall  be  liable,  In 
a  civil  action,  to  the  corporation  or  Jolnt-stook  associa- 
tion for  all  damages  which  shall  be  sustained  by  It  b? 
reason  of  such  proceedings. 

JS.  The  provisions  of  this  act  shall  extend  and  apply  to 
all  corporations  and  Joint-stock  associations,  created  or 
existing  by  the  laws  of  this  or  of  any  other  state  or  gov- 
ernment, doing  business  within  this  state,  or  having  a 
business  or  fiscal  agency,  or  an  agency  for  the  transferor 
its  stock  therein,  and  to  the  directors,  trustees,  managers 
and  other  ofScers  of  such  foreign  corporations  or  Joint- 
Stock  associations,  and  to  all  proceedings  by  the  attor- 
ney-general. In  the  name  of  the  people  of  this  state,  un- 
der the  laws  regulating  proceedings  against  corporations ; 
except  that  It  shall  not  apply  to  corporations  or  associa- 
tions having  banking  powers  or  power  to  make  Insur- 
ances, or  to  such  as  shall  be  organized  under  the  general 
mannfactarlng  laws  of  this  State. 

j  6.  This  act  shall  take  effect  Immediately. 

Chap.  215. 
An  Act  In  amend  "An  act  for  ttie  publication  of  the 

aesnlon  laws  In  two  newspapers  in  eanh  county  of 

this  state,"  piused  May  lourteentb,  eigbteen  ban- 
dred  and  forty-flve. 

pABSxn  April  11.  IS'ID;  three- flflhs  being  present. 
Ce  rtT  yew  York,  reprttented  in  SauUt 


•mb'ii.  di 


■nod  ai  /oUauv; 


SBCTtON  1.  Bectlon  three  of  the  act  entitled  "An  act 
for  the  publication  of  the  session  laws  In  two  newspapers 
In  each  connty  of  this  state,"  passed  May  foarteenth, 
eighteen  hundred  and  forty-flve,  Is  hereby  amended  so 
us  to  reed  as  follows : 

{8^  It  shall  be  the  duty  of  each  board  of  supervisors.  In 
the  several  coiintlcs  of  this  state,  at  their  annual  meet- 
ing, to  appoint  the  printers  for  pobllsblng  the  laws  tn 
their  respective  counties.  The  appointment  shall  be 
made  In  the  following  manner;  Each  member  of  the 
board  of  supervisors  shall  designate  by  ballot  one  news- 
paper printed  In  the  county  to  publish  the  laws,  and  the 
paper  having  the  highest  number  of  votes,  and  the 
paper  having  the  next  highest  number  of  votes  shall  be 
the  papers  designated  (or  printing  the  Iaiira,pro  vided  such 


papers  are  of  opposite  politics,  and  ^rly  represent  the 
two  principal  political  parties  into  which  the  people  of 
the  county  are  divided.    If  said  papers  so  balloted  lOr 
and  chosen  are  not  of  opposite  politics,  and  do  not 
fttlrly  represent  the  tivo  principal  political  parties  Into 
which  the  people  of  the  connty  are  divided,  snch  ballot- 
ing and  choice  shall  be  of  no  efl^t,  and  the  balloting 
shall  couUnue  until  two  papers  (if  such  there  be  In  the 
coonty)  are  chosen  that  meet  the  requlremenls  of  this 
section.    If  there  sbal]  be  but  one  paper  published  In  the 
county,  then,  in  that  case,  the  laws  shall  be  published  in 
that  paper. 
1 2.  This  act  shall  take  ettecl  Immediately. 
Chap,  242. 
Ak  Act  lo  amend  an  act  entitled  "  An  act  to  allow 
the  several  towns  of  this  state  to  raise  an  increaHed 
amount  of  money  for  the  support  of  roada  and 
bridges,  and  to  provide  for  increased  compensation 
of  commissionera   of  highways  and  other   ton'n 
officers,"  passed  April  fiiieentn,  eighteen  bandrod 
and  flrty-seven. 

Passed  April  is,  IBTO;  three-fifths  being  ptesent. 
Tlie  People  q/  Ihe  Slate  i^  Krtc  Tork,  repretented  in  Senala 
and  AurmbCi/,  do  enact  at/oUoia : 

Sbctioh  1.  Section  two  of  an  act  entitled  "  An  act  to 
allow  the  several  towns  In  this  slate  to  raise  an  Increased 
amount  of  money  for  the  support  of  roads  end  bridges, 
and  to  provide  for  Increaaed  compenaatlon  of  commla- 
sloners  of  highways  and  other  town  officers,"  passed 
April  fifteenth,  eighteen  hundred  and  fifty-seven,  la 
hereby  amended  so  as  lo  read  as  follows : 

1 1.  The  commissioners  of  highways  and  assessors  In 
any  town  In  this  state  shall  be  allowed  the  sum  of  two 
dollars  per  day  for  each  day  actually  and  necessarily 
spent  In  the  discbarge  of  their  official  duties. 

12.  Subdivision  one  of  section  flfty-threeof  titlefonrof 
part  one  of  the  Revised  Statutes  Is  herieby  amended  so 
as  to  read  as  follows : 

I.  The  supervisor  (except  when  attending  the  board  of 
supervisors)  town  clerks,  assessors,  Joaliees  of  the  peacef 
overseers  of  the  poor,  inspectors  of  elections  and  clerks 
of  the  polls,  shall  receive  two  dollars  per  day  for  each 
day's  service  performed  by  each  or  either  of  them. 

13.  All  acts  and  parts  of  acts  Inconsistent  with  the  pro- 

{4.  Thls^act  shall  take  effect  immediately. 
Chap.  277. 
An  Acf  to  amend  an  act  entitled  "  An  act  to  amend 
an  act  entitled  'An  act  for  the  beneUt  of  married 
women  in   insuring  the  lives  of  their  husbands,' 
parsed  April  fourteenth,  eighteen  hundred  and  fllty- 

Passed  April  IS,  1870. 

Tlu  Ptople  of  the  Slate  of  New  york,  rrprctenleit  tn  Smale 
and  Aaembttf,  do  emat  tufoUowt; 

SBcnON  1.  The  first  section  of"  An  act  to  amend  an  aet 
entitled  '  An  act  for  the  benefit  of  married  women  In  In- 
suring the  lives  of  tbelr  husbands,'  passed  April  four- 
teenth, eighteen  hundred  and  fifty-elght,  and  amended 
by  an  act  passed  April  eighteenth,  eighteen  hundred  and 
slxtj-slx,"  Is  hereby  amended  so  as  to  read  as  follows: 

|1.  tt  shall  be  lawthl  for  any  married  woman,  by  her- 
self, and  in  her  name,  or  In  the  name  of  any  third  person, 
with  his  assent  as  her  trustee,  to  cause  to  be  insured  for 
her  sole  use  the  life  of  her  husband,  for  any  definite 
period,  or  for  the  term  of  his  natural  life  \  and  In  case  of 
her  surviving  such  period  or  term,  the  sum  or  net  amount 
ofthelnsnrance  becoming  doeandpayoble.  by  the  terma 
of  the  Insnrance,  shall  be  payable  to  her  to  and  for  her 
own  use,  free  from  the  claims  of  the  representatives  ol 
the  husband,  or  of  any  of  his  creditors,  or  any  party  or 
parties  claiming  by,  through  or  under  him.  But,  when 
the  premium  paid  in  any  year  out  of  the  property  or 
fandBOf  the  husband  shall  eici'ed  five  htipdred  d-illnrs, 
Rucli  exemption  from  such  rlnlmo  shall  not  apply  toao 
much  of  said  premium  so  paid  as  shall  be  In  excess  of  five 
hundred  dollars,  but  such  excess,  with  the  lutetaat 
thereon,  shall  Inure  Co  the  benefit  of  his  Creditors. 

1 2.  This  act  shall  take  eOtet  Immediately. 
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Albaxy,  Mat  7,  1S70. 


MB.  O'CONOR  AND  THE  CODE. 
"  I  thlok  the  code  eonlalna,  aa  I  beat  recollect  at  tbla 
iDORieDt,  OD\f  oae  tblDg  wbich  can  be  called  neir  In 
principle,  and  thia  la  an  allempt  at  an  abaolnte  Irapossl- 
blllty  Id  preaorlblng  tbe  rule  of  pleading.  II  declarea  in 
substanoa  and  effect  tbat  you  aball  not  plead,  as  In  tbe 
old  Byatem,  the  conctuBions  In  law  or  in  reason  rrom 


,t  thai 


me  It  pi 


Itom  BtaliDB  or  delsllinK  the  evidence  merely  on  which 
yoH  rely.  Yon  are  reqntrert  lo  atalo  the  "  ftu;U "  which 
tbat  evidence  oonducea  to  prove.  Here,  onder  tbe  name 
of  "facta,"  wefflnd  aome  lUngareqnlre  to  be  ala  ted  which 
are  neither  IQ  tbe  vulgar  aenae  of  the  word  the  mere  litct, 
or  traoaactlon,  or  eveut,  which  did  occur  and  can  be 
proven  by  direct  evidence,  aud  are  not  tbe  general, 
rational  or  legal  couclualoua  fKm  aacb  tSct,  tranaactlou 


"Now,  according  to  my  conception.  It  reqnireaaoroebody 
mncb  more  wlae  or  moieanhtle  than  myaet  t,  or  any  apeclal 
pleader  I  have  ever  been  acquainted  with,  to  define  or 
Ond  out  what  It  la  tbat  ahoutd  be  stated  In  a  regular 
pleading  drawn  In  compliance  with  thla  reqnialle  at  the 
code.  I  am  not  aware  that  any  one  has  ever  attempted  lo 
dolt.  Tbe  common  practice  In  thla  state  tslo  tell  yonr 
Btory  precisely  aa  yoar  client  tells  It  to  yoo.  Jnst  as  any 
old  woman  In  tronble  for  the  flrat  time  wonld  narrate  her 
grievances,  and  lo  annex  by  way  of  schedules,  respectively 
marked  A.  B.  C,  etc.,  copies  of  any  papers  or  documeuM 
that  you  may  Imagine  would  help  your  case.  Thla  la 
most  emphallciilly  a  fair  description  of  all  the  pleadloga 
which  come  from  the  office  of  the  chief  codlfler  himself. 
A  demuTrtr  lo  any  pleading  under  Uu  code  U  a  B*ni  itunpfr- 
out  titp,  because  tt  la  utterly  Imposalble  for  tbe  keeoeat 
Investigator  to  determloe  tu  most  cases  what  any  other 
reader  than  himself  will  understand  to  be  the  Import  of 
the  pleadings  If  It  be  demurred  to. 

■'  Vou  may  well  [muginc  under  theaeclrcnmslances  that, 
except  In  the  very  commonest  and  very  simplest  of  cases, 
there  are  no  precedents  which  wonid  be  of  use  to  one  be- 
ginning to  draw  pleadings  under  the  code.  t(a  Idea  seems 
to  be  that  every  vulgar  Iguoramua,  upon  reading  them, 
will,  frou  their  conlUrmlty  toble  own  belter-skeller  man- 
ner of  thin  Icing  and  writing,  think  them  quite  sensible 
and  Intelligible,  and  that  a  person  of  opposite  character 
and  bablla  shall  always  be  unable  to  comprehend  what 
they  mean,  and  oonseqnently  be  breed  to  conclude  that 
he  must  suspend  Jndgment  on  their  merits  until  the  trial, 
and  that  If  the  parties  Ihen  make  out  a  cose  or  a  defense, 
tbe  pleadings  may  then  and  there,  or  afterward,  be 
amended,  as  occasion  may  require. 

"It  la  truly  laughable  to  one  conversant  with  both 
ayatems  to  see  the  blunders  Into  which  lawyers  of  greet 
ability,  who  have  come  to  the  lur  within  the  last  ten  or 
flftcen  years,  aometlmee  Ml  In  framing  a  declaration, 
plea,  or  anbaegnentpleadlngat  common  law  in  theclicolt 
court  of  Ihe  United  Btatea." 

We  had  supposed,  until  we  saw  the  above,  that  tbe 
old  rams  ofthe  kiw  bad  done  with  butting  at  tbe  coda. 
One  very  able  and  consclentiouejudgawentniitiinelr 
to  bis  grave  with  sptto  at  the  code,  which  he  used  to 
vent  In  bia  opinions,  until  It  was  evident  that  he  waa 
a  monomaniac  on  the  aabject.  But  thia  was  many 
years  ago,  and  since  then  the  main  reatures  of  the  code 
have  been  copied  in  several  other  stales,  and  It  there 
!■  anjr  ftetare  which  haa  met  with  more  general 
approval  tli«n  another,  it  Is  that  whloh  Mr.  O'Conor 


haa  Bslected  for  snliDadversion  above.  From  soma 
other  parts  of  bis  letter,  published  in  a  recent  number 
of  the  luiw  JoD&NAi.,  from  which  the  above  Is  qnoted, 
we  strongly  suspect  tliat  be  haa  at  some  time  been 
rnifortunate  in  demnrriag  to  some  of  "  the  pleadings 
which  came  from  the  office  of  the  chief  codlfler  him- 
self." To  our  mind  tbe  bigheat  praise  whicli  can  be 
given  to  the  code  Is  contained  in  tbe  words  which  bs 
himself  italicises.  Can  any  one  explain  why  tbe  Urns 
ofaultois,  courts  and  oommnnityeliall  tie  consumed  in 
oontestaaboat  forms,  and  modes  of  expression,  which, 
after  they  are  decided,  leave  tbe  partyjust  where  tbay 
started  years  l^eforeT  Men  are  too  busy  and  too  much 
In  earnest  in  the  niaet«enth  century  for  any  such 
fooling.  It  was  all  well  enough  In  those  halcyon, 
respectable  and  oonaervatlve  daya,  a  genetaUon  ago, 
when  Mr.  O'Conor  and  a  fen  other  eminent  gentlemen 
monopolized  the  practice  of  the  law,  because  plead- 
ing was  80  pcBcarious  and  difficult.  Justice  wss 
a  Jealous  god,  and  waa  deaf  to  tbe  entreaUee  of 
her  aoltors,  unlesa  they  pmyed  according  to  eslali- 
lished  forms.  It  was  no  wonder  that  Mr.  O'Con- 
or, et  id  omne  gettua,  aigh  over  the  departnrs  of 
the  days  when  Jnstioe  depended  on  pleading  more 
than  proob,  and  they  were  tbe  high  priests  who 
alone  knew  how  to  put  up  the  prayers.  But,  if  we 
remember  rightly,  demurring  was  always  "a  dan- 
gerous step."  Woe  Xie  to  tbe  priest  who  did  not  pray 
Booording  lo  rule ;  bnt  still  greater  woe  to  the  other 
priest,  who  objected  that  tbe  prayer  was  not  in  the 
proper  form.  If  it  turned  ont  tbat  it  was  t  And  it  was 
a  matter  of  delicacy  to  determine  how  to  wind  up  tbe 
prayer.  The  gre«t  Britiah  advocate,  Mingay,  In 
speaking  for  a  defendant  who  was  sued  for  the  price 
of  keeping  a  hotse,  and  who  defended  on  tbe  ground 
that  the  fodder  was  of  poor  quality,  said  to  tbe  Jury: 
"  Gentlemen,  tbe  oats  and  hay  were  unfit  to  eat,  aud 
natundly  tbe  horse  demurred."  *'He  should  have 
gone  to  the  oonntry,"  responded  his  antagonist,  Ers- 
klne. 

tf  any  thing  could  Justify  tbe  vulgar  Idea  tbat  law 
la  a  lie,  and  all  lawyers  are  liars,  the  common  law 
systemof  pleading  would  doit.  It  was  s  grand  scheme 
of  Ilea.  Tbe  science  was  monopolized  by  a  few  adroit 
word-spinners.  Tbe  most  aklUfui  pleader  was  he  wb« 
most  deceitfully  and  ingeniously  concealed  from  his 
adversary,  until  the  moment  of  trial,  all  suggestions 
of  the  real  nature  of  tbe  action.  If  the  cause  of  action 
woB  a  promissory  note,  he  diarged  tbat  the  defendant 
was  indebted  to  him  lor  money  lent  and  sdvanoed, 
for  money  bad  and  received,  for  money  paid,  laid  out, 
and  expended,  for  goods,  wares  and  merchandise  sold 
and  delivered,  for  work,  latwr  aitd  services  done,  per- 
fiirmed  and  rendered,  and  every  thing  else  under  the 
aun  except  a  promissory  note.  And  so  tbe  wretched 
defendant  remained  in  dense  ignoranoe  of  what  was 
to  pay  until  he  come  into  court.  By-and-by  thla 
Blate  of  thinga  began  to  strike  legialalon  and  Jurists 
as  inoonvenient,  not  lo  say  unjust,  and  so  tbe  plalnt- 
iCTwas  ordered  lo  append  lo  bis  detJaration,  In  which 
he  told  all  the  afbresald  lies,  a  notice  stating  the  tmth, 
to  wit;  that  the  cause  of  acUon  was  a  promissory  note; 
or  rather,  tbat  on  the  trial  be  would  oSat  In  evidence 
the  note,  the  real  cause  of  action,  to  give  efficacy  to 
counts^  wblobeonaUtated  the  Ilea,  Com- 
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mon  seose  sn^esled  the  Inqoirjr,  if  the  noUce  Is 
necessary  >■"!  nufficient,  what  is  the  nse  of  the  Ilea  T 
But  we  had  told  the  lies  so  long  and  bo  oOea  that  we 
loved  them  and  hated  to  give  them  up.  TUey  ware 
part  of  the  great  whence  of  pleadit^,  and  to  be  able  to 
tell  them  in  the  right  tbrm  was  a  feather  In  one's  cap. 

A  beautiful  outgrowth  of  this  system  was  the  doc- 
trine of  variance,  which  made  btal  the  slightest 
varlatloabetween thepleadlngnandtheproof.  Brown 
■ued  Jones  in  slander  fbr  calling  him  a  "  peijured, 
lying  thief."  On  the  trial  It  turned  out  that  the  words 
actually  used  were"petjured  sconndrel  and  horee 
thief."  This  waa  a  variance,  and  there  wan  only  one 
privilege  left  to  Brown,  and  that  waa  to  pay  Jones' 
costs  and  K^t  out  of  oourL  The  beastly  doctrine  of 
amendment,  about  which  Mr,  O'Conor  growls,  was 
no  part  of  our  consistent  system  of  lying. 

Another  pleasant  festure  of  the  old  syatom  of  plead- 
ing was  its  impartiality.  The  plaintiff  had  no  mo- 
nopoly of  lying.  The  defBndant  might  He,  too.  He 
might  set  up  ai  many  defenses  aa  the  ingenuity  of 
connsel  could  Invent,  without  regard  to  tbelr  ooiisist- 
ency,  and  he  sought  a  recompense  for  his  Ignorance 
of  what  the  plaintiff  was  at,  by  keeping  him  Just  as 
Ignorantof  the  real  nature  of  the  dei^nse.  Theobject 
of  pleadings,  it  will  be  borne  in  mind,  waa  ostensibly 
all  this  time  to  inform  the  court  of  the  Issue  to  be  tried. 

When  we  came  into  a  court  of  conscience,  of  course, 
one  would  suppose  that  all  this  was  remedied.  That 
was  the  principal  reason  for  having  anch  a  oonrt  at 
all  —  to  afford  a  refuge  in  certain  caara  from  the  court 
where  lying  held  sway.  But  there  must  be  some  ro- 
oompense  for  being  compelled  to  state  the  truth,  tbeo- 
retioally,  and  what  was  it?  Why,  lawyers  were  en- 
couraged to  make  the  pleadings  as  long  as  pos^ble, 
by  receiving  pay  In  proportion  to  their  length.  And 
80  expert  did  the  profbsalon  become  In  the  pleasant 
pursuit  of  money,  that  the  pleadings  In  courts  of 
chancery,  or  conscience,  by  reason  of  their  prolixity, 
grew  to  answer  nearly  the  same  benign  purpose  as 
those  In  courts  of  law,  or  lying  —  t.  e.,  of  not  furnish- 
ing any  bint  of  (he  real  laeue. 

Such,  in  brief,  and  aa  we  believe  without  exaggera- 
tion, waa  the  Paradise  from  which  Mr.  Field  and 
those  other  miataken  reformers  so  rutbleesly  ejected 
Mr.  O'Conor,  Judge  Bsrculo,  and  ths  rest  of  the  pro- 
Hcients  in  the  difficult  science  of  pleading.  And  to 
what  a  barren  and  dismal  watle  have  we  been  turned 
outt  Justsee:  thecompiaint  mustcontnin  "aplain 
and  concise  statement  of  the  facts,  constituting  a  cause 
of  action,  without  unnecessary  repetition."  The  an- 
swer, in  addition  to  denials,  may  setup  counter-claims 
"In  ordinary  and  concise  language,  without  repeti- 
tion." The  plaintiff  may  compel  a  aworn  answer,  by 
verifying  the  complaint.  In  considering  pleadings 
for  the  purpose  of  detennining  their  effect,  they  shall 
"be  liberally  construed,  with  a  view  of  substantial 
Justice  between  the  parties."  If  pleadings  "  are  so 
Indeflnlte  or  uncertain  that  the  precise  nature  of  the 
charge  or  defense  Is  not  apparent,  the  court  may  re- 
quire them  to  be  made  definite  or  certain  by  amend- 
ment." (Why  didn't  Hr.  O'Conor  try  this  on  some 
of  Mr.  Field's  abnormal  pleadings?)  No  variance 
between  pleadings  and  proof  la  material,  "  unlem  It 
■otoally  have  misled  the  adverse  party  to  his  preju- 


dice;" andeven  then  "the  court  may  order  the  plead- 
ing to  be  amended,  upon  such  termsaaBhsIl  be  Just." 
The  party  may  amend  bis  own  pleading  under  cert^n 
circumstances  and  in  cert&in  particular,  as  a  matter 
of  course,  and  the  court  may  always,  on  motion, 
amend  the  pleading  "in  furtherance  ofJusUce"  and 
on  proper  terms.  And,  Snalty,  "  the  comrt  shall,  in 
every  stage  of  an  action,  dlsr^ard  any  error  or  defect 
Id  the  pleadings  or  proceedings,  which  shall  not  affect 
the  BDbatantial  rights  of  the  adverse  party." 

Now,  of  course,  the  iDtricttoy  of  such  a  system  mnet 
be  very  embarrassing  to  such  simple  aud  inexperi- 
enced souls  as  Mr.  O'Conor,  trained  to  the  simplicity 
and  luminouaness  and  Intelligibility  of  pleadings 
under  the  old  system.  No  doobt  he  misses  the  pleas- 
ant excitement  and  suspense,  which,  under  the 
ancient  rule,  pervaded  the  mind  of  the  practitioner, 
until  he  had  steered  safely  post  all  the  tronblCBoma 
rocks  which  beset  tfae  telling  of  his  client's  story,  and 
the  conforming  the  proof  lo  It.  To  ad^>t  Virgil  a 
little.  Qui  vuU  vitare  pleading,  incidit  in  variance. 
But  we  think  he  Is  too  modest  In  oonceiving  that "  It 
requires  Bomet>ody  much  more  wise  or  more  subtle 
than  "  himself  to  learn  to  draw  a  pleading  In  com- 
pliance with  the  rules  of  the  code.  A  few  nights  over 
that  "  Abbott's  Annotated  Code  "  would  undoubtedly 
enable  him  to  accomplish  it. 

Bnt  serionsly,  it  Is  to  our  mind  one  of  the  best 
features  of  the  code  that,  "  except  In  ttie  very  com- 
monest and  very  simplest  of  cases,  there  are  no  pre- 
cedents which  would  be  of  use  to  one  beginning  to 
draw  pleadings"  under  iL  Instead  of  precedents  It 
Is  truth  that  is  reqtUred  under  the  code.  A  form  that 
ai8  one  case  must  necessarily  be  ^se  when  applied 
to  moat  others.  "  Clrcnmslancee  alter  cases,"  and  a 
concise  atetement  of  the  facta  in  each  case  will  b« 
more  promotive  of  the  development  of  truth  than  a 
Procruatean  precedent  for  all  cases.  We  really  hope 
that  Mr.  O'Conor  will  be  more  snccessful  in  his  search 
for  precedents  than  that  Troy  lawyer  and  ini-eterata 
wt%,  who  mshed  into  an  attorney's  office  during  tlia 
sitting  of  the  drouit,  apparently  very  much  out  of 
breath,  and  asked  bis  friend  if  he  could  lend  him 
"a  blank  form  of  speech  for  plaintiff 's  attorney  in  an 
action  of  assault  and  battery,  where  the  defepdant 
had  kloked  the  plaintiff  on  the  dock." 

In  conclusion,  the  code  seems  likely  to  live  and 
thrive.  The  "  conflict  In  opinion  "  as  to  its  meriia  la 
confined  to  the  imagination  of  Mr.  O'Conor,  In  our 
opinion,  and  those  Juc^es  who  have  "committed 
themselves"  to  "a  lack  of  respect  for  ila  design, 
execution  and  effect,"  must  belong  to  the  class  of 
one  of  whom  Sam.  Weller  said  that  "he  commits 
himself  twice  as  often  aa  he  commits  any  one  else." 
They  have  descended  f^m  the  bench  never  to  return, 
and  all  the  people  say  amen.  What  the  Judges  think 
of  this  particular  aabject  of  pleading  may  ba 
gathered  troai  the  case  of  Oounaiightj/  v.  Sichota, 
decided  at  the  last  term  of  the  court  of  appeals,  and 
not  yet  reported.  That  action  was  brought  to  recover 
the  proceeds  of  the  plaintiff's  goods  sold  by  the 
defendant  on  commission.  The  conipl^nt  stated  th» 
Ibcta  intelligibly  enough,  but  at  the  end  the  pleader, 
forgetful  of  the  fact  and  lapsing  into  precedent.  In 
alleging  ths  receipt  of  the  money  by  the  defondanc. 
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added  the  words  "  which  he  has  converted  to  bla  own 
use."  The  referee  before  whom  the  action  was  tried, 
who  we  venture  to  say  is  no  admirer  ot  the  code, 
nonsuited  the  plaintiff  becanse  his  complaint  was 
in  tort  and  his  fiicts  showed  a  contract.  The  court 
of  appealn.  Judge  Ingatls  giving  the  opinion,  nnaol- 
monsly  rereraed  the  Judgment  of  the  referee.  If  Mr. 
O'Conorbad  been  the  writer  of  the  opinion,  be  would 
have  said,  "  Well  done,  good  and  fklthfUl  referee ; 
enter  thoa  into  the  Joys  of  thoae  who  bate  tbe  code 
and  all  other  nnoleanness."  But  really  there  seems 
to  be  nothing  left  for  biro  but  to  chnckle  over  the  dis- 
ooniBture  of  those  nnlncky  wights  who  oocastonally 
venture  out  of  tbe  complexities  of  the  code  into  the 
aweet  simplicity  of  "  pleading  at  common  law  In  the 
circuit  court  of  the  United  States." 


THE  WAR  ON  LIFE  INSUBANCB. 

Was  the  war  a  good  excuse  for  not  paying  tbe 
anDnalpreminmsonallfepollcy  Issued  before  the  war 
by  a  company  at  tbe  North  to  a  party  at  the  South  T 

The  United  States,  on  the  one  hand,  end  tbe  Con- 
fMerale  Stales  on  the  other,  during  the  rebellion, 
were  belligerents,  and  in  a  state  of  war,  by  which  all 
commercial  intercourse  between  the  rebel  states  and 
tbe  citizens  thereof,  and  tbe  United  Slates  and  the 
cititens  thereof,  was  by  act  of  congress  declared  to 
cease  and  be  unlawful.  U.  S.  Statutes  at  Large, 
1861,  p.  2S7. 

Tbe  war  cut  off  all  Interooarae  of  a  commercial  and 
financial  nature  between  citiseens  residing  within 
the  Union  lines  and  tha«e  residing  in  the  rebel  states. 
It  ipso  facto  dissolved  all  partnerships  existing 
between  such  citizens,  forbade  the  payment  of  debts 
and  the  transfer  of  property,  and  the  making  of  con- 
tracts. No  court  wonld  enforce  a  contract  made  be- 
tween Individuals  Of  the  different  belligerent  coun- 
tries. 

The  Intervention  of  war  does  not  divest  the  interest 
of  an  individual  partner  in  the  partnership  property 
that  happens  to  be  In  the  enemy's  country.  It  in  no 
degree  enlarges  the  Interest  of  the  partner  who  hap- 
pens to  be  residing  in  the  country  where  the  property 
Is  found.  It  neither  satlKBes  nor  cancels  any  debt 
due  from  an  alien  enemy  to  a  citizen  of  the  other  bel- 
ligerent country. 

War  neither  annihilates  nor  destroys  any  private 
rights  between  the  cltlsens  of  the  contending  nations; 
it  only  suspends  them,  and  thay  remain  in  statu  quo 
until  the  restoration  of  peace,  when  they  are  all 
restored. 

And  so  tender  are  ChrisUan  nations  In  modem 
Umes  of  tbe  rights  of  individual  citizens  being 
alien  enemies,  that  property  not  contraband  of  war  Is 
scarcely  ever  seized  or  confiscated  by  tbe  Ijelligerent 
government,  although  it  would  not  1m  adjudged  to  be 
contrary  to  the  law  of  nations  to  do  It.  Tbe  moral 
sense  of  Christendom  has  practically  overruled  what 
Is  strictly  the  law  upon  the  subject.  OrUwold  v. 
ITatMin^n,  16  Johnson  Rep.,  346;  The  Same  v.  The 
Same,  15  id.,  67;  Furtado  v.  Rogert,  3  Bosw.  A 
Puller,  191;  1  Kent's  Commentaries,  62,  63,  64,  66; 
BoMderBon  T.  Mmgan  39  N.  Y.  Rep.,  S31 ;  3  Eent'a 
Commentaries,  255. 


According  to  the  above  principles  it  was  impossible 
for  a  man  living  In  tbe  Confederate  States  during  tbe 
war,  and  holding  a  life  insurance  policy  on  a  oom- 
pany  at  the  North,  to  oonUnue  it  from  year  to  year, 
by  paying  tbe  annual  premium.  If  begot  a  friend  at 
the  North  to  pay  the  premium  for  him,  or  If  he  got 
some  one  to  run  the  lines  and  tender  the  gold  at  the 
counter  of  the  company,  in  either  case  it  would  be  of 
no  avail.  It  would  be  unlawfol,  and  a  misdemeanor 
in  the  company,  to  receive  It,  and  if  It  did  receive  it, 
no  court  of  Justice  wonld  enforoe  a  contract  based 
upon  such  payment 

In  an  action  brought  elnce  the  war  upon  a  policy 
held  by  an  alien  enemy  who  died  during  the  war,  it 
is  of  no  importance  to  Inqnire  what  was  done  toward 
psyii^  premiums  after  the  war  began.  Notbingcould 
be  lawfully  done.  These  principles  must  be  so,  other- 
wise it  wonld  be  oompetent  for  one  belligerent  ooun- 
try  to  get  the  lives  of  the  soldiers  of  its  army  insured 
by  the  other.  The  question,  therelbre,  is  whether  a 
Gttlure  to  pay  the  premium  by  an  alien  enemy  at  the 
South,  daring  the  war,  forfeits  a  lite  policy  Issued  at 
the  North. 

The  policy  before  us,  aa  an  example,  was  Issued  In 
1S49  for  tG.OOO,  and  Is  upon  condition  that  if  the  annual 
premiums  "ahall  not  be  paid  on  the  several  days 
hereinbefore  mentioned  for  the  payment  thereof,  theu 
this  company  shall  not  be  liable  to  the  payment  of 
the  sum  Insured,  or  any  part  thereof,  and  the  policy 
ahall  cease,  and  all  payments  made  thereon,  and  all 
profits  be  forfeited  to  the  company." 

This  condition  It  became  legally  and  morally  Im- 
possible to  perform.  To  have  paid  or  accepted  the 
premium  would  have  been  contiaiy  to  law,  and  it 
would  have  been  morally  wrong,  and  no  court  of 
Jnatlce  would  have  enforced  an  obligation  created  l)y 
anch  a  payment. 

The  performance  of  this  condition  of  the  pollcT-  be- 
came, atter  the  war,  an  ImpOBsibillty.  It  became  im- 
possible by  the  law  of  nations,  the  common  law,  and 
the  law  of  congress.  Does  a  breach  of  tbe  condition 
under  such  circumstances  work  a  forfeiture  of  the 
policy  T    It  certainly  does  noL 

Says  Lord  Coke :  "  In  all  cases  where  a  condition 
of  a  bond,  recognizance,  etc..  Is  possible  at  the  Ume 
of  making  the  condition,  and  before  the  same  can  be 
performed,  the  condition  becomes  impossible  by  the 
act  of  Qod,  or  of  the  low,  or  of  the  obligee,  etc,  then 
the  obligation  is  saved."    Coke  upon  Littleton,  £06,  a. 

This  is  the  law  of  tbe  land.  It  has  been  so  for  ^;es, 
and  (Wim  time  Immemorial.  There  is  no  authority 
against  IL  There  can  be  no  Bound  reasoning  against 
it.  It  commends  itself  to  the  understanding  and  the 
heart  of  every  man. 

The  payment  of  the  premium  became  Impossible 
by  tbe  act  of  the  law.  If  not  by  act  of  Ood,  and  th« 
policy  is  saved,  and  must  be  paid  by  tbe  company, 
subject  to  such  deduction  as  shall  be  Just  for  the  non- 
payment of  the  premiums  during  tbe  war. 

The  following  authorities  will  show  that  the  law,  aa 
laid  down  by  Lord  Coke,  has  ever  been  a  living  prin- 
ciple, applicable  In  every  conceivable  case  against 
penalties  and  forfeitures  occasioned  by  no  &ult  of  tbe 
party.  People  v.  Matming,  8  Cowen,  279;  Dirpsnter 
v.SHeam*,  12 Wendell,  188;  People  v.  AartME, 3 Hill 
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{N.  Y.)  197i  JonM  v.  JutM,  4  N.  Y.  412;  Woljt  v. 
Hoieea,  20  id.  197, 

Tbene  were  all  mHods  at  law,  and  the  prlndpla  was 
applied  ia  support  the  action  In  some  of  the  cases,  and 
to  defend  the  action  in  otbera,  and  all  without  the  in- 
terposition of  a  court  of  equity.  A  forfeiture  or  pen- 
alty ia  where  one  man  sulTerB  a  dead  loss  of  money  or 
property,  and  another  takes  It  for  nothing.  A«  where 
a  man  agrees  to  worli  a  year  and  worlcs  six  months, 
and  is  taken  sick  or  dies.  He  can  recover  for  Ihe 
work  done,  altbougb  be  agreed  to  work  the  whole 
year  l)efbre  payment ;  or  where  a  man  binds  himself 
that  another  ahalt  appear  at  a  future  day,  and  before 
the  day  Ibe  latter  person  dies;  or  where  a  man  con- 
tracts to  do  ajob  of  work,  and  works  several  months, 
and  before  the  Job  is  done  a  law  is  passed  forbidding 
the  completion  of  the  work.  In  these  and  all  like 
esses,  the  common  law  will  protect  the  rights  of  the 
parties  who  have  expended  their  labor  or  money,  or 
bound  themselves  in  penalties  for  objecta  which  be- 
oome  impossible  without  their  fault.  So,  in  life  insur- 
ance, where  a  man  invests  his  money  for  a  series  of 
years,  and  the  year  before  he  dies  it  becomes,  without 
hie  Ihutt,  impossible  to  pay  his  premium,  the  com- 
mon law  will  save  the  policy. 

The  principle  does  not  apply  to  naked  contracts  un- 
der which  neither  work  has  been  done,  nor  money  or 
property  paid  or  delivered.  As  in  a  contract  to  sell 
and  buy  a  form  on  a  given  day,  and  one  party  Is  una- 
ble, without  his  fault,  to  fulflll,  he  c«nuot  hold  the 
opposite  party.  The  latter  can  give  time  to  fainil  or 
not  at  his  option;  but  if  the  failing  party  had  been 
paying  money  by  Installments  under  a  contract  to 
forfeit  oil  if  he  did  not  make  further  payments  by  a 
certain  day,  yet  if  It  became,  without  his  fault,  imjios- 
sibte  to  pay,  the  opposite  party  could  not  abandon  the 
contractand  walk  off  with  the  payments  he  bad  al- 
ready received.  The  common  law  will  not  enforce  a 
penalty  or  forfeiture  where,  without  Ibult,  It  works  a 
dead  loss  to  one  party  and  a  clear  gain  to  the  other.  The 
above  definitions  may  be  thought  very  unnecessary, 
but  a  clear  and  distinct  view  of  what  a  tbrfeiture  and 
a  penalty  is,  forms  the  key  to  unlock  and  reconcile  all 
the  authorities  upon  the  subject. 

This  question  now  arises :  Is  there  any  thingin  the 
contract  for  life  insurance  that  exempts  It  ftom  the 
operation  of  the  common  lawT  Nothing  whatever. 
On  the  contrary.  It  would  be  difficult  to  name  a  con- 
ditional contract  on  which  the  rule  of  law,  as  we  have 
stated  it,  would  act  with  more  benignity  and  Justice. 
In  the  case  belbre  US  thepolicy  had  run  thirteen  years, 
twelve  premiums  had  been  paid,  and  the  party  died 
vrltbout  paying  the  thirteenth,  because  it  was  Impos- 
sible for  him  to  do  it.  On  account  of  and  for  this 
biture.  It  Is  claimed  that  his  children  forfeited  the 
$5,000  that  became  due  at  his  death,  fbr  which  he 
had  paid  premlume  so  many  years.  These  sums 
were  suffldent  to  have  insured  the  par^  nearly  five 
years  longer,  according  to  the  present  law  of  Massa- 
chusetts restraining  the  forfbiture  of  life  policies. 
The  theory  of  life  insurance  Is  based  npon  the  princi- 
ple of  the  Investment  of  money  for  the  benefit  of 
othen  oiler  the  death  of  the  party,  and  it  Is  in  no  Just 
sense  a  mere  wager  upon  the  litis  of  a  peraoo  from 
year  to  year.   Tfaesoleoreblef objectofapart^ who 


Invests  in  life  insurance  is  to  secure  loved  ones  a  sum 
certain  in  case  of  his  early  death.  To  do  tills  he  in- 
vests at  a  very  oonslderable  sacrifice  in  case  of  long 
life,  and  He,  in  whose  hands  are  the  times  of  us  all,  ' 
determines  the  contingency  of  life  and  death  between 
the  different  depositors,  and  he  who  first  pays  the 
debt  of  nature  receives  the  most  for  bis  friends  accord- 
ing to' his  investment.  They  all  invest  by  paying 
premiums  large  enough  to  nuke  It  anre  that  the  com- 
pany which  is  the  trustee  shall  receive  money  suffl- 
dent to  pay  to  or  for  every  one  the  amount  he  con- 
tracted for,  according  t«  the  terms  of  the  policy. 
Hence  it  is  that  thepolicy  of  a  deceased  party,  who 
was  by  the  war  prevented  troTa  paying  his  second 
premium,  is  Just  as  good  for  the  whole  amount  as  r 
policy  on  which  twenty  premiums  had  been  paid. 
And  if  the  two  are  forfeited,  the  company  Just  as 
clearly  gels  the  amount  of  the  short  policy  as  th» 
amount  of  the  long  one,  for  nothing.  The  company 
contracts  to  receive  premiums  sufficient  to  pay  all, 
and  contracts  upon  terms  thatwlll  secure  the  payment 
of  all  the  policies  that  they  can  be  required  to  pay, 
without  forfeiting  the  policy  of  any  one  who  fails  to 
pay  from  a  cause  which  is  not  his  fault.  If  the  trus- 
tee is  GiltbfUl,  all  the  members  or  insurers  will  get  all 
they  contracted  for  without  seizing  upon  a  brother's 
policy  because  the  law  forbade  bis  paying  the  pre- 

It  is  Inappropriate  for  the  companies  to  call  it  pay- 
ing a  toB«  when  they  pay  a  policy.  Alife  policy  is  not 
a  contract  of  indemnity.  The  company  contracts  that 
a  certain  sum  of  money  sliall,  at  the  death  of  the  party, 
be  paid  to  his  estate  or  to  his  children,  and  when  he 
dies,  the  share  of  the  money  out  of  the  common  stock 
pat  Id  by  all  the  insurers  which  he  oontracted  for  is 
paid,  the  Hin«  of  payment  to  each  being  determined 
by  the  question  of  life  or  death.  RavtM  v.  Amexiean 
lAJe  Ins.  CO.,  27  N.  Y.  282,  289 ;  DaOty  v,  Jndian  and 
London  Life  In».  Co.,  28  Eng.  L.  and  Equity,  812. 

It  is  true  that  if  the  non-payment  of  premiums  dur- 
ing the  war  liad  disenabled  the  company  from  paying 
the  policies  of  those  who  died  at  the  South  during 
that  time,  the  common  law,  as  wn  have  stated  it,  wonld 
not  apply.  But  such  was  not  the  case.  It  Is  never  to 
be  forgotten  that  \\t«  insnrancecomponiesare  trustees 
to  take  care  of  and  invest  the  fbnds  paid  in  by  the 
insured  members,  and  to  pay  out  to  such  according 
to  the  terms  of  the  policy.  That  they  deal  with  every 
member  upon  terms  that  make  the  company  agalner 
if  he  withdraws,  or,  in  other  words,  forfeits  his  poUcy 
before  death.  The  power  of  forfeiture  retained  in 
every  policy  makes  the  company  the  master  of  the 
situatioD  In  regard  to  every  member  who  fails  to  pay 
his  premium.  Every  member  Is  kept  so  flir  In  ad- 
vance as  to  payments  that  by  withdrawal  he  forfeits 
not  only  the  amount  to  become  due  on  bis  policy  at 
death,  buthiashareof  the  profits  and  the  large  amount 
of  premiums  he  bas  paid  above  what  would  have  been 
necessary  to  insure  his  life  fW>m  year  to  year.  So  the 
company  has  no  occasion  to  bring  suit  or  prosecution 
against  any  of  ila  members,andlBagainer  every  way 
by  each  forfeiture. 

The  practical  working  of  forfeiture  in  the  life  Insur- 
ance business  ia  most  extraordinary.  No  less  than 
30,006  poUdea,  Insuring  to  the  aggregate  amount  of 
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(98,263,698,  were  forfeited  In  1888  for  non-payment  of 
premiums,  by  fllty-one  companies  then  doing  busi- 
na»s  In  Cbe  slate  of  New  York,  while  during  the  same 
time  only  2,069  policies  of  the  same  companies,  insur- 
ing (8,649,785,  were  terminated  by  the  death  of  the 
insured.  In  18tj7,  thirly-elRht  companies  doing  busi- 
ness in  the  same  state  forfeited  29,140  policies,  insur- 
ing (78,069,344,  while  the  number  of  policies  terminated 
by  death  in  that  year  was  2,803,  insuring  $8,187,232. 
The  aggregate  of  these  two  years  shows  that  over 
tlitrt«en  times  as  many  policies  are  forfeited  as  are 
paid.  Life  Insurance  Reports  of  New  York  for  1867 
and  1868. 

We  find  nostatlstlca  showing  the  amount  of  money 
realized  by  the  companies  from  these  forfeitures.  It 
appears,  however,  from  the  JlassachUHCtts  Life  Insur- 
ance Reports  of  1860  and  1861,  that  thirteen  companies 
doing  business  in  that  stale  in  1869  forfeited  2,180  puli- 
ciee,  which  insured  ^,912,213,  and  were  eHtlmated  to 
beof  the  cash  value  of  (234, 138.66,  from  which  deduct 
the  estimatod  value  of  the  premium  notes  (90,000,  and 
we  have  the  aggregate  loss  of  the  policy  holders,  and 
Kuln  by  the  conipanlca,  of  (144,000.  The  same  eati- 
mate  would  make  the  losN  to  the  said  policy  holders, 
and  gain  to  the  sidd  companies  for  the  years  1B67  and 
1808,  exceed  (2,000,000  a  year  after  due  allowance  for 
the  lapsed  policies  that  would  be  restored.  The  prob- 
ability is,  that  befbre  the  Massachusetts  law,  which 
has  had  a  large  Influence  in  restraining  forfeitures  be- 
yond the  limits  of  that  state,  more  than  half  in  num- 
ber and  amount  of  those  who  pay  moneys  Ibr  life 
insurance  never  receive  a  dollar  in  return,  bnt  the 
whole  is  forfeited.  And  stnoe  that  law,  we  believe  It 
may  be  safely  said  that  fully  40  per  cent  of  such  pay- 
ments are  a  dead  loss,  except  as  far  as  the  policy 
holders  had  paid  for  the  risk  of  dying  before  the  for- 
feiture took  place. 

The  loss  to  many  individuals  must  be  large.  In 
13S9  there  were  98  policies  forfeited  of  the  estimated 
aggregate  value  of  (36,302.31,  which  Insured  (236,300, 
and  on  which  ten  or  more  premiums  had  t>een  paid. 
One  company  forfeited  23  policies  of  the  aggregate 
value  of  (11,361,  which  insnrcd  (S8,800,  and  on  each 
uf  which  thirteen  premiums  had  been  paid.  Another 
company  forfeited  37  policies  of  the  value  of  (10,302, 
whirii  insured  (82,000,  on  each  of  which  ten  or  more 
premiums  bod  been  paid. 

The  above  statements  do  not  show  the  whole  loss  to 
the  individuals,  nor  the  whole  gain  to  the  companies 
by  the  said  forfeitures.  We  thus  see  what  vast  sums 
are  lost  to  inilivlduals  and  gained  to  the  companies 
by  the  ordinary  business  of  life  insurance  without  the 
intervention  of  war. 

The  effect  of  this  business  was  regarded  as  so  inju- 
rious In  Massacbusetta,  that  its  legislature,  iu  ISGl. 
passed  a  law  restraining  in  a  large  d^ree  the  right  of 
forfeiture,  thereby  exercising  a  power  which  is  more 
or  Ima  exercised  by  every  good  government  in  guard- 
ing lis  citizens  against  improvident  contracts  which 
oan  be  used  oppressively.  We  here  say  nothing  far- 
ther as  to  the  mr>ra1,  social,  or  pecnniary  effect  of  the 
business  upon  the  community,  but  we  insist  that 
companies  which  in  this  age  are  receiving  through 
their  contracts,  by  means  of  forfeitures,  anch  lai^ 
Bumsof  money  without  the  possibility  of  lesson  their 


part  ore  the  last  parties  in  the  world  to  claim  that  the 
law  of  the  land,  to  save  a  forfeiture,  should  not  be 
consirned  as  rigidly  against  them  as  any  one  else. 

Can  the  companies  suffer  in  regard  to  their  South- 
em  policies  by  our  construction  of  the  lawT  Not  a 
whit.  If  this  war  did  not  excuse  the  non-payment  of 
premiums,  then  the  millions  of  money  invested  by  the 
South  in  life  insurance  at  the  North  became  forfeited, 
and  was  l^^ly  a  clear  gain  to  the  oompanies.  If  the 
war  did  excuse  such  non-payment,  then  oompanieH 
became  liable  to  pay  all  losses  by  death  during  ths 
war,  and  they  had  abundant  (Unds  (o  do  IL  In  every 
loss  they  settled  they  would  fully  reimburse  them- 
selves for  non-payment  of  premiums  in  that  case. 
All  the  policy  holders  who  survived  the  war  would 
forfeit  their  policies  if  they  did  not,  within  a  reason- 
able  time  after  peace  was  restored,  pay  up  all  arrear- 
ages of  premiums  with  interest.  If  all  did  that, 
certainly  nothing  could  be  lost— if  none  did  it,  then 
nothing  would  l>e  lost,  but  much  gained  by  the  oom'- 
panies,  because  the  funds  that  would  fall  to  them  by 
the  forfeitures  wonid  vastly  more  than  pay  all  the 
tosses  by  death  during  the  war.  The  disasters  of  the 
rebellion  Ixire  so  heavily  on  individuals  at  the  South 
that  a  very  large  proportion  of  the  surviving  policy 
holders  were  compelled  lo  forfeit  their  policies  because 
they  could  not  pay  up  theit  premiums.  This  would 
be  clear  gain  to  Uie  companies.  Indeed,  it  might  as 
well  be  said  that  a  company  would  not  have  funds 
Hufflcient  to  pay  its  losses  for  lOur  years  If  all  Its 
policy  holders  should  slop  paying  premiums,  as  to 
say  that  such  company  ba<l  not  Southern  funds  nufll- 
dent  to  pay  Its  losses  during  the  war  because  its  South- 
em  premiums  stopped  during  that  time.  The  truth 
,1s  that  the  war  will  be  a  lar^  gain  to  the  oompanie« 
as  It  respects  their  Southern  policies  standing  when 
the  war  liegun,  if  tliey  pay  every  loss  that  occurred 
during  its  continuance. 

We  see  In  tlie  light  of  the  foregoing  fiicta  and  reason- 
ing how  much  Chief  Justice  Robebtson  was  mis- 
taken in  supposing  that  the  law  forbidding  c 
cial  intercourse  between  belligerents  wa 
calamity  which  operated  equally  on  both  parties." 
O- Riley  V.  Mutual  Life  Iruarance  Cb.,  2  AbboU  (New 
Series),  167,  174,  and  it  shows  that  that  learned  and 
excellent  judge  was  only,  like  nearly  every  body 
else,  unlearned  as  to  the  bosiness  of  life  insurance. 
Instead  of  operating  equally  in  the  case  before  us,  It 
divested  and  took  from  the  policy  holder  (5,000  with- 
out his  fault,  and  put  this  same  (5,000  into  the  coffers 
of  the  company  without  its  merit.  If  the  war  was 
no  excuse  for  the  non-payment  of  premiums,  it  was 
a  godsend  to  those  at  the  North,  and  annihilated  all 
the  rights  of  the  policy  holders  at  the  South.  It 
might  as  well  be  claimed  that  a  partner  at  the  North 
having  (10,000  of  partnership  property  could  take 
the  whole  to  the  exclusion  of  his  partner  in  the  rebel 

The  iusureiB  are  partners,  and  why  should  not  an 
insurance  company  at  the  close  of  the  war  hand  over 
to  the  owner  the  (5,000  which  has  become  his  Bhtrs 
as  readily  as  any  other  partner  T 

Suppose  one  of  the  great  northern  companies  had 
been  located  at  Richmond  during  the  war.  The 
great  mEOority  of  (he  partners  or  policy  holders  would 
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then  have  been  unable  to  pay  premiums,  and  oould 
the  componj  In  that  case  insist  that  all  the  northern 
polidea  were  forfeited,  and  seise  upon  the  mUlions  of 
its  ftinda  paid  In  ftvm  the  North  T 

The  Judge  donbtinglj  decldea  that  it  might  have 
been  IswrVii  to  pay  premiums  during  the  war  to  keep 
alive  contracts  made  berore  the  war,  and  cites  £»- 
etianan  v.  Curry,  19  Johnson,  137.  Bat  that  case  only 
decided  that  timber  might  be  delivered  iriCAin  the 
United  States  in  fnlflllment  ot  a  contract  with  an  alien 
enemy,  made  hefort  the  war.  This  no  one  would 
deny.  But  here  if  the  eompany  could  claim  that  the 
premium  of  $302.60  shonld  be  paid  In  December,  18S1, 
notwithstanding  the  war,  it  bound  itself  to  pay  the 
policy  In  1862,  when  the  bolder  died,  notwithstanding 
the  war.  If  our  act  of  congrees  did  not  reach  to  the 
renewal  of  polloiea  during  the  war.  It  did  not  reach 
to  the  payment  of  polldes  on  the  death  of  the  party, 
and  life  Insurance  was  the  fiivored  business  that 
oould  be  curled  on  throughout  the  war.  We  think 
the  jQdge  would  have  looked  at  this  matter  differently 
In  view  of  the  case  since  dedded  by  the  court  of 
appeals,  and  before  cited  or  consulted,  8  Kent,  355. 

No  less  mistaken  was  the  chief  Justice  In  supposing 
that  the  busioeas  of  life  insurance  made  It  indispens- 
able that  there  should  not  be  in  any  erentarelsxaUon 
of  the  condition  requiring  payment  at  a  day  certain 
(page  172).  On  the  contrary,  with  the  utmost  defer- 
ence we  tnrist  that  there  was  never  a  class  of  oontracts 
more  completely  and  entirely  adapted  to  give  relaxa- 
tion to  their  conditions  as  to  the  time  of  payment,  so 
that  all  the  rules  of  law  and  equity  for  preventing  for- 
feituree  might  apply. 

1.  This  abundantly  appears  fh)m  what  we  have  be- 
fore  stated. 

2.  The  companies  have  the  remedies  In  their  own 
hands,  and  can  never  lose  by  giving  full  scope  to 
every  cause  which  can  be  either  a  legal  or  equitable 
excuse  for  not  paying  at  the  day.  In  every  case  so 
large  a  premium  is  charged  at  the  banning  to  be 
contlnned  annually  through  life ;  that  Is,  so  muck  Is 
paid  above  the  valne  of  the  actnal  risk  of  life  for  the 
current  year,  that  when  the  year  comes  round  the 
insured  has  already  paid  enough  to  continue  his  Insnr- 
anoe  from  one  to  eighteen  years,  according  to  his  age 
and  the  number  of  premiums  he  has  paid.  If  a  man 
was  forty  yean  old  at  the  beginning  of  hia  policy,  and 
he  has  paid  ten  premiums,  he  has  paid  for  8  years  and 
lil  days  rurther  insurance;  so.  If  be  was  S(^-six  yeara 
old,  and  had  paid  twelve  premlnms,  he  would  be  eu- 
tiUed  to  B  years  and  20  days  farther  Insurance. 

S.  The  law  of  Massachusetts  forbids  the  forfeiture 
of  policies  until  they  have  run  the  time  aljove  indi- 
cated, which  clearly  shows  that  tJie  neoeeal^  supposed 
by  Uie  chief  JosUce  on  page  172  cannot  exist.  When 
our  attention  was  flist  called  lo  tiie  snttfeot,  we  sup- 
posed such  necessity  existed,  but  as  soon  as  we  heard 
Of  the  law  of  Massachosetts  we  saw  that  It  could  not 


4.  In  onrview,  not  one  of  the  numerous  antboritlea 
dted  on  page  172  shows,  or  tends  lo  show,  that  any 
cause  1^1  or  equitable  will  not  excuse  a  Sdlure  to 
pay  at  the  day  In  a  life  policy  as  soon  as  In  any  other 
contract. 

6.  There  mast  be  over  eOD,000  Ufe  polides  Issued  In 


this  country.  Tens  of  thousands  of  Dunilles  have 
embarked  their  all  In  life  Insurance.  Yet  their  all, 
alter  the  death  of  friends,  hangs  upon  the  contingency 
that  a  sum  of  money  be  paid  at  a  day,  and  the  rules 
of  law  and  equity  which  would  excuse  a  defhult  in 
all  other  oases  shall  not  excuse  this.  No  good  govern- 
ment would  suSer  Its  dtliens  to  be  so  exposed  to  such 

In  view  of  the  bnslneaB  of  life  Insniance  and  the 
manner  In  which  it  Is  conducted,  we  see  no  reason 
why  all  the  usual  equitable  grounds  of  relief  sgainat 
forfeiture  should  not  apply  to  life  policies  as  well  as 
to  any  other  contract,  and  we  find  no  adjudged  case 
to  the  contrary.  But  the  common  law  Is  a  sufficient 
protection  against  forfeiture  for  thoee  at  the  South  who 
were  unable  to  pay  their  premiums  by  reason  of  the 
war,  and,  as  we  think,  ought  to  have  made  their  In- 
vestments In  life  insurance  as  safe  and  as  sacred  dur- 
ing the  war  as  their  deposits  in  savings  banka  or  other 
moneyed  inHtituHons  of  the  North. 


CONCERNING  EXAMINATIONS  FOR  ADMIS- 
SION TO  THE  BAR. 

In  most  close  corporations,  or  other  bodies  of  like 
nature,  which  are  Intrusted  wiUi  the  power  and  duty 
of  passing  upon  the  qualifications  of  such  individuals 
as  contemplate  admission  within  their  borde^^  there 
is  usually  found  a  moat  Jealons  and  careful  scratiny 
of  each  new  candidate  for  the  priTllegea  and  reepon- 
albiliUes  appertaining  thereto.  No  person  may  find 
on  entrance  to  the  ciiarmed  circle  wlio  shall  not  first 
have  been  sabmittedtoaclose  examination,  and  have 
thns  established  his  eminent  fitness  to  become  one  of 
Its  fortunate  number.  And  the  selection  thus  care- 
fully and  Judidously  made  la  a  guaranty  that  the 
person  so  selected  is  fitted  and  qualified  in  such  par- 
ticulara  as  the  body  who  selects  him  has  adopted  as 
its  standard,  to  assume  the  duties  and  the  honora  of 
the  position  to  which  he  Is  called. 

In  view  of  this  genertU  and  natural  exclustveness, 
it  is  a  matter  of  wonder  that  a  profession  like  that  of 
the  law,  whose  oflain,  so  br  as  the  selection  of  those 
who  are  to  become  its  exponents  and  eventually  ita 
expounden,  ore  entirely  and  exclusively  within  Its 
own  control,  should  besoutterly  regardless  of  its  own 
fair  fiune,  and  careless  of  the  honora  which  ought  to 
be  connected  with  the  practice  of  so  noble  aprotesslon, 
as  to  readily  admit  horde  upon  horde,  to  make  use  of 
a  phrase  not,  after  all,  exaggerative,  within  Its  pre- 
dnclB,  with  scarcely  a  voucher  for  the  ability  or  worth, 
morally  or  Intellectually,  of  such  applicants  as  idiooee 
to  present  themselves. 

It  has  come,  at  length,  to  be  the  case,  that  If  a  man 
studl  have  been  unfortunate  in  any  other  trade  or  pm- 
fenslon,  he  can  find  a  ready  opportunity  for  the  dis- 
play  of  his  wits  in  the  l^jal  profession.  A  slight  prep- 
oration  only  is  needed.  Indeed,  for  an  individual 
who  has  had  Uw  ordinary  experience  of  « layman  in 
courts  of  law,  there  is  absolutely  no  necessity  for  any 
preparation  whatever.  The  writer  is  quite  Ikmiliar 
with  many  Instances  of  such  a  character.  In  one  case 
which  came  wltliln  his  observation,  ayonng  man  waa 
admitted  to  practice  "  In  oil  the  courts  of  this  state," 
who  had,  prior  to  his  odmis^n,  been  engaged  In  rs- 
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tnillnR  grog  over  a  counter  In  a  liquor  siore,  aud  whose 
Bbarpnesa  and  si^acttf  In  his  particular  calling  ramaed 
his  Mends  to  an^est,  when,  by  a  andden  turn  of  For- 
tune's wheel,  he  became  bankrupt,  that  he  should 
enter  the  legal  profession,  which  he  did  wi'tAin  ont 
montS  Iherea/ler.  So  that,  at  the  present  time,  he  is. 
If  not  *  shining,  at  least  a  noisy,  practitioner  at  the 
bar.  His  occupation  is  changed  in  character,  though 
not  in  name.  If  not  a  bar-tender,  he  is  a  bar-reeter  — 
the  difference  t>etween  which  terms  is  but  a  few 
weeks'  occasional  examination  of  the  "  code." 

Why  Is  It  f  Are  the  honors  which  are  to  be  won  at 
the  bar  or  the  golden  returns  therefrom  so  enormous 
that  they  cannot  all  be  conveniently  gatheredf  Can 
the  gates  which  admit  to  the  legal  forum  be  thrown 
wide  ^ar,  and  the  populace  be  beckoned  to  baslon  In 
without  price  or  preparation,  because  of  the  snper- 
flulty  of  glory  and  shekels  which  Is  thus  to  be  wonT 
Well,  then,  what  it  the  reason  T  Who  can  toll  na  why 
It  la  that  all  through  (bis  elate,  at  Int«rTala  of  two  or 
three  months,  what  ought  to  be  occa^ons  of  the  moot 
•olemn  and  deliberate  nature  are  simply  empty  forma, 
whl<di  the  rules  of  court  require  him  lo  nndergo  who 
Is  In  take  npon  himself  the  grave  and  solemn  dutlea 
of  an  oifice  so  full  of  responsibility  and  tmst  as  that 
of  an  attorney  and  counselor  at  law  f 

If  politlcahadany  thingtodowithsnnta  matters,  we 
might  find  a  most  potent  reaaon  and  an  easy  solution 
In  that  taoL  But  they  have  noL  There  Is  no  distlno- 
tlon  made  at  all.  None  are  excluded.  The  whole 
l»tcbor"claBS"areBwHllowedatBgulp.  Noill-lnck 
attends  him  who  fanppena  to  be  so  Ignoratit  as  to  be 
unable  to  answer  the  only  question  propounded  to 
him.  Ones  in  a  white  we  hear  of  such  *  case,  where 
the  name  of  one  or  two  la  omitted  f^m  the  list  of 
those  marked  approved  as  worthy  to  stand  In  Ihe 
places  filled  by  a  Cboate,  a  Brady,  or  an  O'Conor. 
But  snob  cases  are  rare,  mind  you.  The  writer  has 
known  one  such  case.  Ood  help  the  poor  fellow  who 
was  thus  rejected.  What,  in  the  name  of  our  patron 
saint,  did  or  could  the  young  man  do  for  a  living  but 
go  to  the  asylum  for  Idlota,  if  there  be  such  a  place. 

Nor  has  Judicbd  Ctror,  so  Important  a  consideration 
after  admias)-m,  much,  if  any  thing,  to  do  with  the 
result  In  sueh  cases.  The  Judges  scarcely  know  who 
ar«  the  fbrtnnate  applicanta.  They  have  nothing  lo 
do  with  the  examination  or  the  fitness  of  the  per- 
son seeking  admission,  after  they  have  appointed  a 
committee  of  three  or  more  learned  gentlemen  to  do 
their  work.  It  pUEilesns  toknow  — togobacktnour 
querry  —  wbat  the  reason  of  all  this  laxity  really  Is, 
but  no  one  can  dispute  the  i^ct,  whatever  the  reason, 
that  the  at&ndard  of  examination  for  admission  to  the 
bar  L?  In  these  days  of  character  the  like  of  which  is 
known  in  no  other  profession  or  trade.  The  manu- 
tkotnrer  ^ f  ahoes  has  to  undergo  a  certain  apprentice- 
ship before  he  can  be  accounted  worthy  to  manu&o- 
ture  snob  ge«r,  but  a  law  oobbler  can  be  evolved  from 
nothing  In  no  time. 

The  legal  profession  wonld  soon  present  a  sorry 
plight  were  it  not  that  there  is  slier  all  In  the  hetero- 
geneous man  a  steady  Influx  of  leaven  auf&cient  to 
save  It  from  utter  degradation.  The  student  who 
enters  Its  ranks  from  the  regular  law  school  comes, 
aa  a  general  thing,  comparatively  Iklrly  fitted  and 


qualified  for  hia  work ;  blockheads  can  have  no  show 
tliere.  Bu^what  a  bbVning  disgrace  It  is  that  after  a 
man  has  given  years  to  the  acquirement  of  a  sound 
and  Intelligent  poneeption  of  the  duties  he  is  about  to 
assume,  uuder  the  tnltioo  and  guidance  of  masters 
famed  in  legal  lore,  to  find,  on  entering  the  arena, 
that  he  is  surrounded  by  men  who  have  Just  a  sufh- 
cjent  smattering  of  the  practloe  In  oourta  to  be  able, 
by  dint  of  blundering  and  picking  up  inrormatlon 
from  others,  togetacaselntocourt.  An  unobservant 
person,  who  thon^t  himself  otherwise,  might  con- 
clude that  this  disparity  would  tell  Immennely  in 
hvoT  of  the  well  trained  student.  Well,  It  may  be 
BO,  so  fkr  as  ultimate  reputation  and  honor  are  con- 
cerned, but  it  Is  not  so  flnandally  or  immediately.  It 
Is  surprising  bow  many  dupes  are  mode  by  these 
charlatans  of  the  legal  profession.  They  seem  to 
thrive  most  miraculously,  some  of  them,  eapeclally 
in  our  cities.  A  worthy  and  akillllil  young  prac- 
titioner, whose  present  aim  Is  to  become  still  more 
capable  and  Intelligent,  and  who  Is  bending  all  bis 
energies  In  that  direction,  finds  himself  easily  out- 
stripped in  the  race  for  patronage  by  bis  less  able  but 
more  blatant  and  nnscrupnlons  antagonist.  Gener- 
ally, in  the  long  run,  as  the  saying  goes,  "  learning 
will  tell,"  but  the  race  is  made  exceedingly  difficult 
and  tortuous  sometimes,  and  he  who  finds  tbet  ^rewd- 
nesa  and  chicanery  are  superior  In  their  advantages 
lo  brains  and  paUent  study  will  too  often  either 
Ignore  the  latter  for  the  former,  or  retire  ttoia  the 
contest  altogether. 

The  effect  of  all  this  Is  to  lessen  the  honor  and 
respect  which  ought  to  attach  to  this  high  calling,  and 
which  would  belong  to  It  but  for  the  bad  reputation 
which  Is  being  given  to  it  by  reason  of  the  continual 
admission  of  those  who  are  unfitted  by  temperament, 
by  capacity  or  education,  to  honorably  discharge  ita 
fimctlons.  Not  until  the  bar  shall  awaken  to  the 
necessity  of  imposing  the  most  stringent  require- 
ments for  admisrion  to  practice,  and  thus  preclude 
therefrom  all  such  as  have  not  the  meet  undoubted 
qualifloatlona,  will  the  profession  of  taw  be  an  honor 
unto  itself,  or  any  thing  but  a  target  for  Idle  and  sar- 
castic remark  and  ridicule. 


LAW  AND  LAWYERS  IN  LITERATURE.* 
XVIL 

MARTIAU 

This  Roman  poet  aatlrised  the  tedious  and  Irrele- 
vant orations  of  lawyers,  in  an  epigram  on  Postumns, 
an  advocate,  the  cause  of  action  being  trover  for  Ihe 
conversion  of  three  kids : 

"  Tn  Cannas.  Hlthrlilatleuroqne  twUam, 
Bt  peiiarla  Piinlcl  fnrorlB, 
El  Sullua.  Moriosqae,  MncioBcHfl, 
Mngna  vnce  Bonos.  nianuqne  tout,— 
Jam  die,  Poatiimfl,  de  trlbas  eapellla.'* 

This  has  been  thus  imitated  by  Hay : 

My  cause  concerns  not  hnllsry  n. 


l-ae 

and  Black  Prtnee 

of 

he  BdwardB 

yon  rent. 
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And  talk  of  John  o'  Wiles  and  John  o'  QbuI 
With  voloe  and  hand  a  nilK>>lr  potner  keep; 
Now  prar,  dear  dr.  one  word  abont  ttie  Blieep. 

This  hM  been  again  imitated : 

A.  weighty  lawaalt  I  inalntala; 

, lefruli. 

, .D  Btadled  speech, 

Explorei  berond  ttadltlon'R  reach, 
The  laws  otSaxoDBand  of  Danei; 
Wbole  leaTei  of  Doonuday  book  eiplalne : 
The  orlglu  of  tithea  relatea. 
And  fcndal  tenures  of  estates, 
IfnowyoQ'vefclrly  spoke  year  all, 
One  wOTd  about  the  crab-treea,  Bawl  i" 

And  again.  In  a  tntnBUUon  from  tbe  Frendi  of  I« 


And  QUbtoDgue.  of  our  bar  the  boast, 
Pleaded  my  oaase  with  seal  and  laboor. 
He  took  two  ml  nates  flrst  to  state 
The  question  that  was  In  debate; 
Then  showed  by  learn 'd  and  Ions  qaotallona, 
Tbe  law  of  nature  and  oF  nations; 
What  Tnlly  said,  and  what  Justinian, 
And  irbat  was  Paffeadorf's  opinion. 
GUbtonKue,  let  (hose  old  anthors  sleep, 
And  come  back  t"""'  mlMlmrahmmri' 

I  have  tried  my  01 

On  Cnnnn's  fatal  Held,  and  Mltbrldate's  war, 

And  all  the  perjuries  of  Carthaginian  fury. 

And  aollas,  Marlnses,  Muclusos,  by  the  score. 

With  load  voice  and  sweeping  band  you  harangue  the 

Yoar  rhetoric  irrelevant  good  sense  Ibrblds : 
The  action,  Fostumns,  Is  trover  for  three  kids. 
The  (bllowing  Is  to  RufOB,  on  a  pretended  lawrer : 
"  He  whooe  left  arm  loaden  with  books  yon  see. 
And  tbroDg'd  with  busy  clerks  to  that  degree. 
Whose  Sue  composed  atlentlvelr  does  bear 
Causes  and  snitH  poured  tn  at  either  ear, 
Hoat  like  a  Cato,  Tolly,  or  a  Bratus. 

Ifpntopon  tbe  rack,  oanld  1 —  "' 

Inljstln,  wlUi'goodi ' 

louhtlhe 


n  the  truth. 


Lg.-  nor  in 
let's  to  hti 


htm  speak." 


id  If  tboa  doi 

"  For  twice  ten  years  you  to  tbe  hall  resort. 
And  now  pursue  your  cause  in  the  third  oourk 
Would  any  madman  let  a  process  last 
Tor  twenty  years,  who  sooner  could  be  cast  T" 

Tbna  imitated : 
"  Fall  twenty  years  through  alt  tbe  courts, 
One  orBvlna  process  Oeorge  sapports. 
You're  mad,  George  — twenty  yr — ■- 
A  nonsnit's  always  lo  be  bad.'' 

^e  three  courts  were  the  old  Roman  oonrt,  that 
«i  Jnliua  Cnsar.andlhatof  Angnatos.  Thefollowlng 
litoTitna: 

"  Thou  urgest  roe  to  plead,  and  dost  repeat, 
■  How  great  the  gain  wh "■-  — '— ~  ^.«— .  n 

""--tAt— '— — — '•■ 


That  wblch  the  ploughman  does  Is  idso  great.' 
Bnt  the  ploughman  baa  to  aftare  his  gains. 

"  CInna,  is  this  to 

Only  nine  wordi 
But  with  a  mlg"- 
The  lionr  glass 


, o les  reversed  tobe. 

CInna,  how  great's  thy  lacltamlty  1" 


To  N aevolus : 
'■  Still  in  a  crowd  ot  noise  thy  voice  Is  heard. 
And  thlnk'stlhysclfa  lawyer  for  thy  prattle; 
In  this  aeooant  each  man  that  wears  a  beard 
May  be  as  wise.   Ia,  all  men  peace  1  Nowprattle." 

"  Seven  glasses,  CeclllBn,  thoa  loudly  did'st  crave ; 
Beven  glasses  the  Judge  full  relaclanlly  gave, 
BUU  thon  bawl'st,  and  bawl'st  on.and  as  ne'er  to  bawl  oCr, 
TMild  wal«r  In  bumpers  saplne  dost  thon  qualT 
Tbat  thy  voice  and  tby  thirst  at  a  time  thou  may'st  stake. 
We  entreat  &om  ttie  glass  of  old  Cltronoe  Itaoa  take." 
I,  «,,  drink  nroin  the  water  clock  itselT. 

"Ton  said,  len  guineas  when  yonr  cause  was  done; 
What!  doyoulbink  tofobroeoffwltbouet 
Now  yea  pretend  that  I  could  nothing  say  — 
ThemoTeronowe.myblashM  to  repay.'' 


On  a  lawyer  turned  fkrmer : 


With  a  r , -„,,._.  — 

And  baslnass  quit,  a  better  farm  by  tar— 

certain  proDls  of  tbe  bar. 

IB  and  barley,  large  supplies 


the  certi 
VI  wneat,  oats,  beans  ana  oarjey,  lar^e  sappiies 
Tbe  lawyer  got :  which  now  the  farmer  huy% 

JUVENAL, 

In  his  "  Seventh  Satire,"  draws  tbe  following  picture 
of  the  Boman  lawyers,  their  tbes,  their  state,  and  tbelr 
reveMea ;  the  translation  is  by  Charles  Dryden,  son 
of  "  glorious  John  " : 

"  Next  show  me  the  well-tnog'd  Civilian's  gain. 
Who  bears  In  triumph  an  artillery  tiaiu 
Of  chancery  libels :  opens  flrst  the  caose, 
Then  with  a  pick-lock  tongue  perverts  the  laws; 
Talks  loud  enaoKh  In  conscience  for  his  lee, 
Takeacarehlsellentall  his  seal  may  see; 
Twitch'd  by  Ibe  sleeve,  lie  mnntba  It  more  and  more. 
Till  with  while  froth  hisgown  is  slaver'd  o'er. 
Ask  what  be  Eslns  by  alfhls  lying  prate, 
A  captain's  prunder  trebles  bib  estate. 
Tbe  magi Btrate  assumes  blsawfOl  seat; 
Btaud  forth,  thise  AJhz,  and  thy  speecb  repeat, 
Assert  thy  client's  Innocence;  bawl  and  tear 
Ho  loud  thy  eountiT  Judge  at  least  may  hear, 
Ifnot  discern:  and  when  tliy  longs  are  sore, 
—  ...    ., .-„j[^jt^_j 

.-jial  toni. 

__..,„  .... le  sev'n  years  old. 

Tough,  wiUkered  cabbage,  ropy  wine,  a  dish 

Of  snotten  herrings,  or  stale,  stinking  fish, 

For  four  times  talking.  IFone  piece  thoa  take. 

That  must  be  can  tied,  and  Ibejudge  go  snack. 

'TIs  true,  Emllins  takes  a  five-fold  1^ 

Though  some  plead  heller.  wlUa  more  law  than  he ; 


He  shows  his  Htatiies,  too,  where 


e,  whenever  he  appears ; 


I  pTae'd  on  high 

.„ , :b  talm,  seems  lo  ' 

. a  lifted  spear,  in  armor  bright, 

.mo  aiming  llgnre  meditates  alight. 
WitharisTlke  theae,  rich  Hatteo,  when  he  speali 
Attracts  atl  fees,  and  little  law; en  breatLS.'*^ 

He  then  depicta  a  needy  attorney : 

"  Tonglllns,  very  poor,  has  yet  an  Itch 
Ofgalnlng  wealth  by  feigning  to  be  rich, 

Nor  can  I  wonder  at  such  tricks  as  these. 
The  purple  garments  niae  tbe  lawyer's  mes. 
And  sail  him  dearer  to  the  fool  that  buys. 


11  the  rhatorle  oUents  ondentand." 

HOBAOE, 

in  the  fifth  Satire  of  the  second  book,  haa  a  hnmoroua 
dialogue  between  Ulyssea  and  Tireslas,  in  which  ths 
lBtt«r  B^ves  the  former  some  nsefnl  hints  alxiut  earn' 
Ing  an  easy  living,  by  being  appointed  tbe  beneficiary 
of  rich  old  men,  of  which  I  offer  tbe  Ibllowlug  trans- 
lation: 

In  truth  I've  told  yon,  and  tell  yon  again. 
Pot  tiast  In  wills  of  moribund  old  men ; 
Though  one  or  two  escape  by  biting  olT  the  bait, 
Bellnqulsh  not  your  hope,  nor  quit  the  art,  but  walk 
In  everv  suit  that's  at  ine  bar  contested. 
Or  small  or  great,  yod  ehonld  be  Intarested ; 
If  any  rich  and  child  lees  rogue  should  supplleaM 
The  law  against  the  good,  tM  thou  his  advocate; 
Deaplse  the  man  of  purer  cause  and  lllb. 
If  he's  a  son  at  home  or  frullTul  wife. 
"  QuintDs,"  or  "Publlus"  (preazeachams  will  lend 
To  ears  polltek  "  your  virtue  has  made  ma  your  IMend : 
I  esases  plead  of  substance  various. 
And  guide  through  legal  quirks  i>recarions; 
And  any  one  shall  sooner  snatcn  my  eyea. 
Than  cheat  a  nut's  worth,  or  your  cause  despise. 
Mr  care's  Ut  keep  yon  safe  from  loss  or  ]«i-^ 
Bid  liiro  go  home,  and  nurse  himself,  an< 
Be  his  soTicItor,  steadfastly  persevere, 

Br  summer  or  by  winter,  heat  or  cold,  w 

Unseasoned  statues  split  with  glaring  Sirlua. 
Or  Alps  are  spued  upon  with  snow  by  greasy  Ft 

Do  yon  not  see,"  says  one,  Jog^ng  his  nelgbboi 

u h I..  ig_  how  laviBh^  his  labor?^ 

Inventions  yon  shall  clients  Beei 


te  himself,  and  rest. 


"  How  sharp  hi 


u*  iMIk  war,  bad  said :"  JspUat  bl 
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Uor«  tDnnlM  iirlmmliig  In,  your  flsb-poDdB  shall  li 
II  koy  kfllaaat  man  an  ailing;  sod  ibal!  n 


Bhoold  u 


ike  four  plot 

Cravi  hiimble.  In  the  bope  of  being  seoond  hair. 

And  If  tlie  boy  abould  die  by  casuBlty, 

Percbance  your  name  may  nil  tlie  vacancy. 

Wbocver  oBtan  you  bis  will  t'  penue, 

Beem  to  decline  the  parchment,  and  rttOM ; 

But  If  yon 'r*  qalok,  yoa'U  oaleh,  witb  aldalnv  •40int, 

From  iheflrgtp>Ke  a  pretty  cerUiln  blat 

or  what-R  Id  Ui' second  clause  t-lf  yoo  take  all, 

Ur  only  ace  oo-belr  wItb  several. 

A  lawyer,  ballllT-borD  and  old.  will  Boraetlmee  cheat 

ThagaplnKi  greedy  mven.and  bis  pane  deplete, 

And  Coranoa  will  laugh  at  Naolca's  defeat. 

AMHIAHUS  MAKCKLUNCS, 

In  his  Romaa  history,  drmwa  tiie  following  terrible 
lecture  of  the  Roman  lawyers,  which  eTidentl]'  has 
■0  mncb  of  ezaggerUhm  and  Action  In  Its  compoei- 
Uon,thatit  beoomea  appropriate  to  quote  it  under  onr 
anl^ect: 

"  or  these  the  chief  Is  that  tribe  of  men  who,  sow- 
ing every  variety  of  strife  and  contest  in  thousands 
of  acUons,  wear  ont  the  doorposts  of  widows  and  the 
thresholds  of  orphans,  and  oretUe  bitter  hatred  among 
Mends,  relations  or  oonnectlons,  who  have  any  disa- 
greement. If  they  can  only  And  the  least  pretext  for  a 
quaiToL  And  in  these  men,  the  progress  of  age  does 
not  cool  their  vices  as  it  does  those  of  others,  but 
only  hardens  and  strengthens  them.  And  amid  all 
their  plunder,  they  are  Insatiable  and  yet  poor,  whet- 
ting the  edge  of  their  genius  In  order  by  their  crafty 
orations  to  oatcb  the  ear  of  the  Judges,  though  the 
very  title  of  those  magistrates  1*  derived  ttoia  the 
name  of  Justice. 

"  In  the  pertinacity  of  these  men,  rashness  assumes 
the  dlsgoiae  of  freedom  — headlong  sndaclty  seeks  to 
be  taken  f6r  ooDstanoy,  and  on  emp^  fluency  of  lan- 
guage nsnrpa  the  name  of  eloquence. 

"  There  Is  a  seoond  class  of  those  men,  who,  pro- 
fessing the  science  of  the  law,  especially  the  Interpre- 
UtioQ  of  conflicting  and  obsolete  statutes,  ss  if  they 
bad  a  bridle  placed  la  thdr  mouths,  keep  a  resolute 
■Hence,  in  which  they  rather  reaemhle  their  shadows 
than  themselves.  These,  like  those  men  who  cast 
nativities  or  interpret  the  oracles  of  the  slhyl,  com- 
pose their  conntenanoes  to  a  sort  of  gravity,  and  then 
make  money  of  their  snpine  drowsiness.  And  thst 
tbey  may  appc*r  to  have  s  more  protbtind  knowledge 
of  the  laws,  they  speak  of  TrehoUus,  and  Cascelllus, 
and  Alfonns,  and  of  the  Isws  of  the  Auruncl  and 
Blcanl,  which  have  long  beoome  obsolete,  and  have 
been  burled  ages  ago  with  the  mother  of  Evander, 
And  If  you  should  pretend  to  have  deliberately  mur- 
dered your  mother,  they  will  promise  you  that  there 
are  many  cases  recorded  in  abstruse  works  which 
will  secure  yonr  acquittal,  if  yon  are  rich  enough  to 
pay  fbr  it. 

There  is  a  third  class  of  these  men  who,  to  arrive 
at  distinction  In  a  turbulent  profession,  sharpen  their 
mercenary  mouths  to  mystify  the  truth,  and,  by 
prostltuUng  their  countenances  and  their  vile  bark- 
ing, work  their  wsy  with  the  public  These  men, 
whenever  the  Judge  Is  embsrrsssed  and  perplexed, 
entanslo  the  matter  before  him  with  fbrther  dlffl- 
onltlss,  and  take  pains  to  prevent  any  airangemeDt, 
earehilly  involving  every  suit  In  knotty  subllaties. 

)e  Dim  t>s«e.  prima  tera; 


When  these  courts,  however,  go  on  rightly,  they  are 
temples  of  equity }  but  when  they  ere  perverted,  tbey 
are  bidden  and  treacherous  pitblls,  and  if  any  person 
fiklls  Inio  them,  he  will  not  escspe  till  alter  many 
years  have  elapsed,  and  till  he  tilmaelf  has  been 
anoked  dry  to  his  very  marrow. 

"  There  is  a  fourth  and  last  clsss.  Impudent,  saucy 
and  ignorant,  oonslsting  of  those  men  who,  having 
left  school  too  early,  run  about  the  comers  of  cities, 
givingmore  time  to  fitfces  than  to  the  study  of  actiona 
and  defenses,  wearing  ont  the  doors  of  the  rich,  and 
hunting  for  the  luxuries  of  hanqueta  and  rich  food. 
And  when  they  have  ^ven  themselves  up  to  gains, 
snd  to  the  task  of  honting  ftir  money  by  every  means, 
they  Indte  men,  on  any  small  pretense  whatever,  to 
go  to  law  i  and  if  they  ore  permitted  to  del^nd  a 
cause,  which  but  seldom  happens,  It  Is  not  till  they 
are  before  the  Judgq,  while  the  pleadings  are  being 
recited,  that  they  b^n  to  inquire  into  the  cause  of 
the  client  or  even  Into  bis  name ;  and  then  they  so 
overflow  with  a  he^  of  unarranged  phnses  snd  oir- 
cumlocuUons,  that  Ay>m  the  noise  and  Jabber  of  the 
vile  medley  you  would  Ikncy  you  were  listening  to 
Theraites,  But  when  it  happens  that  they  have  no 
single  sUegatlon  they  con  establish,  they  then  resort 
to  an  unbridled  license  of  abuse,  for  which  oondnot 
they  are  continually  brought  lo  trial  themselves,  and 
convicted  when  they  have  poured  oeBBeless  abuso 
upon  people  of  honor :  and  some  of  these  men  are  so 
Ignorant  thst  they  do  not  appear  ever  to  have  read  any 
hooks.  And  if  In  a  company  of  learned  men  the 
name  of  any  ancient  author  is  ever  mentioned,  they 
bncy  it  to  be  some  foreign  name  of  a  fish  or  other 
eatable.  And  If  any  stranger  asks  (we  will  say)  fbr 
Marolanus,  ss  one  with  whom  he  is  ss  yet  unao- 
quainted,  they  all  at  once  protend  that  their  name  Is 
MarcianuH,  Nor  do  they  pay  the  slightest  attention 
to  what  is  right ;  but,  as  If  tbey  had  been  sold  to  and 
beoome  the  property  of  avarice,  they  know  nothing 
but  a  boundless  license  in  asking.  And  if  tbey  oatdi 
any  one  In  tlteir  tolls,  tbey  entangle  him  In  a  thousand 
meshes,  pretending  sickness  hy  way  of  protracting 
the  oonsnltations.  And  lo  prodnce  an  useless  redtal 
of  some  well  known  law,  tbey  prepare  seven  costly 
methods  of  Introdndng  it,  thus  weaving  inflnlte  com- 
plications and  delays.  And  when  at  last  days  and 
months  and  years  have  been  passed  in  these  prooeed- 
ings,  and  the  parties  to  the  suit  are  exhausted,  and 
the  whole  matter  in  dispute  Is  worn  ont  with  ago, 
then  these  men,  as  If  they  were  the  very  heads  of 
their  profession,  often  Introduce  sham  advocates  along 
with  themselves.  And  when  they  have  arrived  within 
the  bar,  and  the  fortune  or  safety  of  some  one  Is  at 
slake,  and  they  ought  to  labor  to  ward  off  the  sword 
of  the  executioner  ftom  some  Innocent  man,  or 
calamity  and  ruin,  then,  witb  wrinkled  brows  and 
arma  thrown  about  with  actor-like  gestures,  so  that 
they  want  nothing  but  the  flute  of  Gracchus  at  their 
back,  they  keep  silence  for  some  time  on  both  sides ; 
and,  at  last,  after  a  scene  of  premeditated  cnilnsion, 
some  plausible  preamble  is  pronounced  by  that  on* 
of  them  who  la  most  confident  in  bis  power  of  speak- 
ing, and  who  promises  an  oration  which  shall  rival 
the  beauties  of  the  oration  for  Cluentlna  or  Ibr 
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make  an  end,  be  concludes  his  preamble  with  a  state- 
ment  that  tlie  chief  advoolea  have  as  jet  only  had 
three  years  alnce  the  commencement  of  the  suit  to 
prepare  Ibemselvea  tn  conduct  it,  and  so  obtains  an 
arljou  rnmen  t,  ea  if  the;  had  to  wrestle  with  the  ancient 
Antsus,  while  still  they  resolntely  demand  the  pay 
dne  for  thelT  arduons  labors, 

"finally,  the  profosalon  of  a  lawyer,  besides  other 
things,  has  in  it  (his,  which  is  most  espocially  fbrraid- 
abte  and  serious  (and  tbia  quality  Is  almost  innate 
in  all  liUgante),  namely,  that  when,  throngh  one  or 
otheroat  of  a  Uionsand  accidents,  they  have  loet  their 
action,  they  fiincy  that  every  thing  which  turned  out 
wrong  wan  owing  to  the  conduct  of  their  counsel,  and 
they  usually  attribute  the  Ions  of  every  suit  to  him, 
and  are  angry,  not  with  the  weakness  of  tlieir  caae  or 
(as  they  often  might  be]  with  tbe  partiality  of  the 
)adge,  bat  only  with  tbelr  advooatA." 

J0SH1TA  BTLVBSTEB 

dedicated  the  foUowlng  sonnet  to  Chancellor  Egerton : 


■*  Host  hamtily  iliewea  to  I 
(Orest  moderator  of  our  1 
The  muses  at^ecl  (sulijee 
Howloiig  wroUK-v— '   ■- 


Vn. 


Tnable  more  to  areoie  tbe  ocrapliiK  paws 
vt  hiB  Attomej'  Shift,  or  oil  tbe  Java 
Of  his  (dear)  coun  ell,Serf[eaDt  Penilvencs*; 
Ha  Is  compeird.  la  forma  vaup«rte, 
Tu  plead  hlmnlf,  and  Hhev  lili<lllUe)  law 
In  tlie  Itoe  court  or  thy  mild  courteslee. 
Please  It.  tberefort,  an  Injunction  grant. 
To  star  tbe  Salt  between  olmMlfaud  Want. 

For  thee  and  thloe.  tor  ay, 

Ho  he  and  bis  shall  pray." 


In  1015,  published  "Essays  and  Characters,  Ironical 
and  inatructlre.  With  a  new  Satyrs,  In  defense  of 
1  Lawyers,  mixt  with  reproofe  agalnat  tbelr 
a  Enemy."  Tbe  following  extract  Is  said  to 
allude  to  Buggies'  I^tin  play  of  "Ignoramus;" 
wMch  vaa  a  severe  attack  on  taw  and  lawyeis : 

"Ithath  txenlolde 
Bound  wlls  are  modest,  shallow  vltssTebolde; 
And,  therefore,  did  the  Inw-tearme  Poet  weene 
To  please  a  publike  eare  wltb  private  spleene. 
■""—  O  the  pltty,  Lhnta  mlscoDcelle 

e,  should  oil  the  Law  and  Lawyera  balle. 

.. -'•i(»alth  IgnoramiiH),  I 

ted  with  your  polllcy  ; 

's  trick  are  deeply  read. 

And  olT'rlng  at  the  Ibot,  yon  mean  tJie  head. 
As  doth  a  rebel!  who  linth  taken  amies. 
Be  promises  to  helps  hlaconntrleahBrmBa; 
But  liaLh  a  meaning  to  surprise  the  towue. 
And  make  the  total  regiment  his  owne. 
Saeh  was  the  meautng.  to  diaaraoe  the  Law 
Under  a  colour'd  trick,  nnd  wisely  draw 
That  honor  toyoarselves  whloh  Ihllows  tliem." 

He  also  gives  the  character  of  an  honest  lawyer; 
"  He  is  a  precious  diamond  set  In  pure  gold ;  tbe  one 
gives  glory  to  the  other;  and,  being  divided,  they  be 
lease  valuable.  He  knows  I^w  to  be  the  mistres  of 
man,  and  yet  be  makea  Honesty  the  mlstres  of  the 
Law.  He  hath  as  much  leasure  to  dispute  with  Con- 
•tdence  In  the  most  busie  learme,  as  In  tbe  deadeat 
vacaUon.  He  r^la  not  against  the  vices  of  his  pro- 
ftaalon,  hot  makes  bis  profession  commendable  by 
his  owne  practise  of  vsrtue.  He  may  well  be  a  presi- 
dent to  tbe  beet  physltdans,  for  he  undertakes  no  cure 
when  he  perceives  It  Inclining  to  be  desperate.    He 


labour.  He  hath  no  leasure  to  protract  time,  or  save 
his  client's  opinion  with  Jesta  premeditated,  or  windy 
inferences.  He  owes  so  much  worship  to  desert  and 
innocence,  that  he  can  as  faithfully  applaud  sufficient 
worth,  an  not  to  insult  over,  or  exclaime  against,  dull 
ignorance.  He  dares  know  and  profess*.  In  spigbt 
of  potency ;  bee  dares  be  rich  and  honest,  tn  desptght 
of  custome." 

EDWABD  MOOBX 

published  "Fables  for  the  Female  Sex,"  In  London, 
upwards  of  a  centtiry  ago,  and  among  bis  luonbra- 

tlons  Is  the  following: 

'  Post  twelve  o'clock,  the  watchman  ory'd; 
Hts  brief  the  stodlous  lawyer  piled : 
The  all-prevailing  fee  lay  nlgb. 
The  earnest  «r  UMnorrow-s  lie. 
Sudden  the  rurlous  winds  arise, 
Tlie  Jarring  cnsement  shBtUrr'd  Illes; 
The  doors  admit  a  hollow  sound. 
And  rattltng  from  their  hinges  bound, 
When  Justice,  In  a  htau  of  fight. 
Keveoi'd  her  radiant  forni  to  sight. 


"  Sternly  the  while  rob'il  shade  reply 'd, 
(A  crimson  glow  her  vlsnge  dv'd). 

in  josttce  gmtrn  so  strange  a  aaitiet 


Werem 


'Twos  there,  or  old,  royal  taiablai'd. 
My  gnardlan  thee  I  did  elect. 
My  sarred  lemple  lo  protect. 
That  thnu  and  all  ihy  venal  tribe 

'd  spurn  the  goddess  rbr  the  bribe 


n  foul  a1 


"  She  pans'd.    Her  breeat  wltb  (dry  bnm'd. 
Tbe  trembling  lawyer  thus  returu'd  : 
h  the  charge  Is  Jnstly  laid, 

- Vexcnse  that  can  be  made; 

18  specious  globe  and  see 
■•>  ■I^— t  iFlte  me. 


Yet  seareb  I 

If  nil  maokl 

"  The  gownsman,  skilled  In  Ron: 
By  faith's  false  glass  deludes  our  e 
o'er  conscience  rides,  wlthoutcos 
And  robs  the  man  to  save  his  soul 

*  The  doctor,  wltb  linportaol  face. 
By  sly  design  mislnkes  the  caaet 
Prescrlbex,  and  spies  out  the  d 


sn. 


To  tr.. 
"These 


The  (Oe  bus  orTerod  di 


In  kind  prevails. 


Fori 


ck1ys{ 


IS  the 


Physicians  fbr  the  body's  aid; 
The  snldler  guarded  llherlyi 
Man  woman,  and  the  lawyer  me. 
It  all  are  faithless  to  their  trust, 
They  leave  not  thee  the  less  unjost. 
BencefOrtb  your  pleadings  I  dfsclalm. 
And  bar  the  sanction  or  my  name; 
Within  your  courts  It  shall  be  rend. 
That  Justice  from  tbe  law  1*  fled." 


At  a  recent  meeting  of  tbe  board  of  regents  or^ 
Michigan  Univerdty,  the  degree  of  B.  L.  was  eonftr- 
red  upon  120  members  of  the  graduating  daaa  In  Uw 
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CURRENT  TOPICS. 
The  state  Betute,  Just  prior  to  tta  adjoarnroent, 
ptMoed  K  raooliition  directing  Ita  clerk  to  cause  to  be 
prepared  a  cnnt  In  nation  of  the  Index  of  the  statute 
laws  of  the  state,  covering  the  period  between  1665 
and  1S70.  There  are  two  indexes  now  extant,  both 
compiled  by.authority.  One  was  prepared  by  T.  a 
0111et,andla  avery  Inaccurate  and  worthless  thing; 
the  other,  purporting  to  have  been  prepared  by  H,  H. 
Havens,  was  really  oomplled  by  Mr.  Charles  King, 
of  Albany,  and  is  accurate  and  well  arranged.  The 
devk  nf  the  senate  oould  not  do  betl«r  than  to  employ 
Mr.  King  to  make  the  new  Index. 


Just  prior  to  the  close  of  the  New  York  l^^latnre, 
Mr,  Fields,  of  New  York,  offered,  and  the  aaaembly 
passed,  a  resolntion  anthorizlng  the  Judiciary  com- 
mittee ti>  investigate,  during  the  summer,  the  con- 
duct of  the  New  York  Judiciary,  end  of  members  of 
the  bar.  Predsely  what  ol^ect  Mr.  Fields  had  in  view 
in  offering  this  extraordinary  measure  is  a  mystery 
to  most  honest  men.  It  may  be  saMy  nsaerted,  how- 
ever, that  the  purification  or  elevation  of  either  the 
bench  or  bar  were  not  aimed  atur  tAoughtor.  What- 
ever may  be  ita  motives,  Ita  effect  will  be  about  as 
appalling  as  that  of  Don  Qnixote's  attack  on  the  wind- 
mill. We  had  supposed  that  Mr,  Fields,  alter belngso 
■everly  wonted  by  Mr,  Justice  Pottbr,  in  the  breach 
of  privilege  case,  would  adopt  it  aa  one  of  the  articles  of 
bis  faith  that  the  supreme  court  was  a  oo-ordiiiate 
branch  of  the  government,  and  abont  as  amenable  to 
the  assembly,  or  its  committees,  as  "  the  man  in  the 
moon,"  We  have  no  doubt  that  should  the  Judiciary 
committee  attempt  to  proceed  In  the  investigation, 
the  Iwnch  and  bar  of  New  York  will  treat  the  resolu- 
tion with  the  contempt  It  deservea. 


We  have  before  spoken  of  the  condiUon  in  which 
the  practice  before  justices  of  the  peace  still  remains. 
Kotwitliatandmg  the  code  profeasaa  to  simpll^  and 
abridge  the  practice  of  the  courts  of  the  slate,  and 
spedflcalty  names  the  coorts  of  Jnatioes  of  peace, 
as  among  those  whose  praclioe  la  almpliBed,  it 
octnally  renders  their  proceedings  more  Intricate, 
Not  to  name  other  things.  In  the  single  matter  of  the 
direction  at  a  summons  It  creates  an  Inconsistency. 
An  ordinary  sammona  is  directed  to  a  constable  com- 
manding him  to  sammon  the  defendant,  and  the 
procesaea  of  warrant  and  attachment  have  a  similar 
direction ;  but  under  the  code.  In  proceedings  to  re- 
cover possession  of  personal  property,  the  aummona 
la  directed  to  the  defendant.  This  incongruity  of  pro- 
ceeding In  cases  of  replevin  may  not,  with  a  carefnl 
practlUouer,  lead  to  any  trouble,  but  tboae  doing 
DurinsM  In  Juatlcea'  courts  are  not  always  oareAiL 
Would  it  not  be  better  if  the  provision  of  the  code 
requiring  all  civil  actions  to  be  commenced  by  aaum- 
mons,  were  extended  to  Justices'  oooHs  f  Cannot  the 
aame  reform  spirit  which  baa  swept  trom  the  courts 
of  record  the  uneleas  technicallUea  of  another  age 
have  fUll  play  in  these,  the  courts  of  tbe  people?  We 
call  tbe  attention  of  tlie  gentlemen  wbo  have  been 


The  editor  of  the  New  York  Unilencriler  waa  re- 
cently arrested  at  the  suit  of  the  Knickerbocker  LIA 
Insurance  Co.,  nnadiargeofllbel.and  held  luboii  in 
tbe  sum  of^lO.OOO.  The  orderof  arrest  was  afterward 
vacated  on  motion,  and  the  l>all  discharged.  And 
now  the  editor  publlshea  an  article  denouncing  the 
provlaions  of  the  code  relating  to  arrest  on  a  charge 
of  llbel,as  oppressive  and  nnJnsL  We  are  constrained 
to  admit  that  there  Is  much  truth  in  his  complaint. 
Under  the  existing  practice  no  one,  be  be  editor  or 
private  citlten,  can  tell  with  certainty  bow  soon  he 
may  be  immured  within  the  walla  of  a  prison  on 
aome  alleged  charge  of  libel  or  slander.  We  should 
be  glad  toseetbecourlnand  thejudgea  follow  the  rnle 
laid  down  by  Mr.  Justice  Dai.y,  In  DavU  v.  Scott, 
15  Abb.  127,  that  an  order  of  arrest  should  not  be 
granted  in  actiona  for  assault  and  battery,  libel  or 
Blander,  uuleaa  the  defendant  be  a  non-reeldent  or 
transient  person,  or  unless  in  extreme  cases  of  vio- 
lent and  cruel  botleriee.  While  the  langnage  of  the 
code  would  seem  topreclnde  a  construction  so  llmiled, 
we  do  not  doubt  that  the  courta  could  find  abundant 
precedent  for  anch  a  construction  in  furtherance  of 
justice  and  equity. 


The  house  ol  representatives  has  passed  the  bill  to 
which  we  have  heretofore  alluded,  providing  for  a 
department  of  justice.  The  bill  provides  thatthere 
shall  be  an  executive  department  of  tbe  government, 
to  be  called  the  department  of  JusUce,  of  which  the 
attorney-general  shall  be  the  head ;  that  there  shall 
be  in  such  &  department  a  solidtor -general,  and  two 
asRlHtants  of  the  attorney-general,  and  that  the  solici- 
tor of  the  treasury,  and  his  assistanla,  the  solicitor  of 
the  internal  revenue  bnreau,  the  navsl  solicitor,  and 
Judge-advocate  general,  and  their  clerks  and  assist- 
ants, and  the  examiner  of  claims  in  the  stato  depart- 
ment, shall  be  transferred  tnthodepariment  of  Justice. 
Tbe  salary  of  tlie  attorney -general  shall  be  tbe  same  as 
at  present ;  that  of  the  solicitor-general  $7,500;  that  of 
the  aaststanls  of  the  attorney-general,  ^,000,  and  of 
the  other  officers  the  same  as  at  present.  No  fees  are 
to  be  hereafter  allowed  for  legal  services  required  of 
the  offlcera  of  the  department  of  Justice. 

The  )}enefita  likely  to  accrue  from  such  a  depart- 
ment are  beyond  queation.  Heretofore  the  govern- 
ment has  been  in  tbe  habit  of  paying  over  a  hundred 
thousand  dollars  a  year  for  \egA[  services  fixim  other 
than  Its  regular  law  otCcera.  Thia  expenditure  will 
be  rendered  unnecessary  by  the  bureau  of  justice, 
Bnt  bwide  this  there  will  be  a  permanent  establish- 
ment or  staff  of  lawyers  to  advise  the  government 
upon  the  legal  aspects  of  all  sorta  of  public  questions. 
But  In  order  to  reap  the  greatest  good  from  a  depart- 
ment of  this  character  there  should  be  intrusted  to  It 
the  drafting  or  siipervldon  of  all  laws  of  a  public 
nature.  The  effect  of  this  would  be  to  prevent  the 
recurrence  of  many  of  the  disgraceful  pieces  of  botch- 
ing and  patchwork  now  In  tbe  statute  books. 

The  Democratic  Stale  Convention,  for  the  nomina- 
tion of  Judges  of  tbe  court  of  appeals,  nominated  the 
following  ticket : 

Jbr  CKIi/ JuifJCe— Sahford  E.  Cinnint,  OrlFiinii  county. 

Mr  A—oeiatt  JtuTtM*— CHABi.as  A^RaPaLLo,  Nipw  YoTk 
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Mr.  Cburob  la  kuown  as  one  of  Um  able«t  iawyon 
In  th  I  a(«t«,  Ml  well  tn  a  prominent  poUUdan,  but  la 
without  experience  on  the  bencli.  Mr.  Bapallo  ia 
llkewiie  without  experience,  though  ai^d  to  be  a  good 
lawyer.  The  other  membeia  of  the  ticket  have  aev- 
erally  achieved  an  eminent  reputation  as  Jnrlata. 
Judge  Peokhax  was  elected  as  a  Jndge  of  the  au- 
preme  court  for  the  third  diatriot  In  1661,  and  was 
re-elected  In  lBit7.  There  Uprobablynojudgeln  the 
state  who  stands  higher  for  legal  attainments,  alrict 
Inte^ty,  and  independence,  than  does  he. 

Martin  Orover  is  a  member  of  the  preaent  oonrt  nt 
appeals,  having  been  elected  In  1867,  and  he  has 
justly  been  regarded  as  one  of  the  ablest  Judges  on 
that  bench.  William  F.  Allen  has  served  one  t«rm 
as  Judge  of  the  snpreme  court,  and  is  preaent  comp- 
troller of  the  state.  While  on  the  bench  he  displayed 
an  abundance  of  those  qualities  necessary  to  an  able 
Jurist,  and  we  have  no  doubt  that  ataonld  be  be 
elected  be  would  lake  rank  among  the  foremost  of  the 
iiew  court  of  appeals  Judge*. 

While  we  regret  that  the  convention  did  not  see  fit, 
in  one  or  two  Inatancea,  to  make  difibrent  selections, 
we  believe  that  the  Uoket  is  in  the  main  s  very  good 
one.  And  if  onr  eleotora  will  so  far  forget  politics  as 
to  elect  the  best  men  wi  both  tickets  our  new  court  of 
appeals  will  be  wortby  of  tbe  state. 


The  Repnbllcan  State  Convention,  held  at  Boches- 

ter  on  the  26Lh  ult.,  nominated  the  following  ticket: 

Fbr  C/dtfJuitla.  —  HsKKY  R.  8ai.DKii.  of  Monroe. 

«B-  AuorlaU  Jtutien.  —  Charles  Mason,  or  Madison ; 
Chables  Ahdkkwi.  of  OnnndDgn  :  Ciiai(I.eb  J.  Foi.aEB, 
now  or  New  Yo(k ;  Robekt  S.  Hale,  ot  Estei. 

Judge  EtBIJ>Eii  is  well  known  to  tbe  profesnion  of 
the  stale.  In  1851  he  was  appointed  reporter  of  the 
court  of  appeals,  and  held  that  ofSce  till  1854,  In 
1862  he  WHS  appointed  one  of  the  Judges  of  (bat  oourt 
vice  Snmnel  L.  Selden,  who  had  resigned.  In  1B63  he 
was  elected  to  a  full  term  for  tha^  court,  but  resigned 
his  seat  In  IR65.  He  is  a  lawyer  of  undoubted  ability, 
and  as  a  Juc^  was  above  reproach,  A  Isrge  number 
of  the  dally  papers  of  tbe  slate  have  got  confused  by 
a  similarity  of  names,  and  have  credited  to  Henry  R, 
Seiden  the  exalted  Judicial  abilities  and  protracted 
service  on  the  bench  due  to  Samuel  Li.Selden.  Judge 
Masok  is  one  of  ibo  members  of  tbe  present  court  of 
appeals,  having  been  appointed  to  that  position  in 
1808  vice  Wm.  B.  Wright,  deceased.  He  was  elected 
to  the  bench  of  the  supreme  court  in  1S47,  and  held 
that  position  until  be  resigned  to  accept  tbe  appoint- 
ment for  the  court  of  appeals.  Charles  Andrews  has 
never  occupied  a  seat  on  the  bench,  but  is  known 
as  one  of  the  ablest  lawyers  of  Central  New  York. 
Charles  J.  Polger  and  Robert  S.  Hale  have  never  filled 
any  other  Judicial  position  than  that  of  county  Judge, 
tbongh  both  have  been  prominent  as  politicians. 
This  ticket,  though  it  contains  names  of  some  good 
men,  is  not  such  as  we  had  expected.  It  Is  cue  opin- 
ion, that  none  but  tritd  men  should  have  been  nomi- 
nated; men  who  bad  bad  experience  on  the  bench, 
and  had  acquired  reputations  not  only  as  lawyers,  but 
as  Judges.  Thequslltles  essential  toagood  Judge  are, 
111  a  great  extent,  different  from  those  essential  to  a 
good  lawyer ;  however  eminent  as  a  I^st  a  man  may 


determined  after  he  baa  bad  a  <Ur  trial  on  the  benoh ; 
and  we  may  as  well  add  here,  that  we  do  not  retard 
tbe  benoh  of  a  oounty  oonrt  as  exactly  oaloulated  to 
subject  a  man  to  such  a  trial  as  we  should  deem  aatla- 
bctory. 


Abandoned  to  ooderwriters  —  Qrab  strtat. 


Talking  ot  electing  an  arbllrntor,  some  one  urged  a  par* 
tlcQlar  IndlTldnal,  on  tbe  gronnd  that  he  was  "  tbs  most 
arbitrary  man  be  ever  saw," 

It  la  supposed  that  Methoialeh  night  have  pleaded  In- 
Ikney  up  to  about  tbe  age  of  two  handrsd ;  but  It  most 
have  l>een  latber  mean  for  blm  to  do  It. 

"A  lawyer,"  sera  Lord  Brougham,  "la  a  very  polite  gen- 
tleman, who  aialati  yon  In  refKolng  yoor  estate  ITom  the 
handa  of  yonr  anemy  and  keeps  it  Unuell" 

Cnrran,  in  grasa-eiamlnlng  the  chief  witness  ofaplatnt- 
IIT  In  an  ssaanlt  case,  obliged  blm  to  admit  ttiat  plalntilT 

bad  put  his  arm  aroaud  the  waist  of  Hiss ,  wiilch 

provoked  the  defendant  to  itrlka  htm.  "I  presams," 
said  Cnrrsn,  "  he  took  that  tuaJM  lOr  eomman," 

A  poor,  broken-down  vagatrond,  who  waa  aent  to  ihe 
House  ot  Correction  Ibr  drunkenness,  answered  to  tbe 
name  of  John  TUoli.  A  member  ot  the  bar  remarked,  as 
tlie  prisoner  wsa  led  awayi  "Only  rtoh  to  that  strsnga 
spell  —  a  name  t" 

Coanseloooaslonallyareallttle  unintelligible.  Tars- 
memlxr  once iiearlng one aak ;  "Mr.  Witness,  wbeTswaa 
yoc,  when  you  *ee  Oiat  wfiMfc  toundf"  Anoltaer  ratber 
dineult  question  to  answer  was:  "Bow did  be  seem  to 
get  out  of  that  wagon,  ot  his  own  accord,  or  Jump  out,  or 
voluntarily,  or  bow  T" 

In  the  supreme  court,  DUtiict  of  Columbia,  objection 
was  made  that  the  Inlerllneatlon  In  an  indictment  waa 
written  In  bine  Ink  — the  InatrDraent  having  been  written 
In  black  ink.  Judge  Cartsb  said  :  "  Now,  In  this  period 
ot  Ihe  abolition  of  all  dlatlnction  on  aceonnt  of  color.  It 
appaara  to  me  tliat  tbia  criticism  la  hypercritical." 

An  old  bachelor,  who  flnalty  ooncludad  to  marry,  was 
aerenaded  on  tbe  wedding  night  by  a  lotof  mad  wags,  and 
a  lllUe  roughly  handled  when  he  came  out  to  endeavor  to 
put  a  stop  to  proceedings.  Be  brought  an  action  tOr  as- 
sault, and  bla  claim  waa  ably  set  forth  t>y  an  Indignant 
attoruey  ;  "Oenllemeu  of  the  Jury,  when  a  man  Is  mar- 
ried fbr  the  flnt  time,  and  has  retired  to  hla  reat;  and 
some  ot  his  neighbors  come  and  kick  up  a  row  In  hla  hell- 
pen,  gentlemen ;  and  be  goes  out  Co  protect  his  rights,  aa 
agood  husband  bad  ought  to  do,  gentlemen ;  and  a  bucket 
ot  cold  water  is  thrown  all  over  him  from  bead  to  foot, . 
gentlemen  ot  the  J  a  it,  then  and  there,  and  Ot  low  (fon'l  |  ^ 
fflvtaiatrnmaremedy  —  OitnUain'tnovMr'  Ajnry,m«r« 
pathetic  than  crltlral.  gave  the  Injared  man  asobstsntlal 
verdict.    "Ain't  nonse"  oomee  nndel  tbe  bead  ol  wliat 
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COURT  OF  APPEALS  ABSTRACT. 

Hakch  Tibx,  wn. 

Dtlaut  W.  JterrUJc  v.  Oeorge  A.  Wetotrtoa. 

A  promiMory  note,  payable  on  demam],  ufKA  intend, 
where  iba  holder  SDd  Lhe  maker  are  doing  buslnewln  the 
■Bine  «lre«t,  I>  dae.  so  u  to  be  tlliboaored,  aa  between  the 
maker  and  one  Co  whom  It  U  Iranahrrad  two  and  a  half 
month*  after  dale. 

Bach  a  transferee  takeaitanbject  to  all  eqnIUea  between 
the  payee  and  the  maker,  even  though  he  take  It  Ibr  a  val- 
nable  oooalderallon  vltbont  actual  notice  thereof. 

A  note  payable  OD  demand  must,  aa  between  the  holder 
and  the  maker,  be  presented  within  a  reaaanable  Ume.  or  It 
wUl  be  deemed  due  and  dlabonored  ao  aa  lo  let  Id  an 
equity  against  It.  Tliere  la  no  dlatlDctlon  between  such 
notes  expressly  payable  uUA  Inlerett  and  those  wblch  are 
noL  What  Is  a  reasonable  lime  1*  a  iineaUoa  of  law,  on- 
der  all  the  circumatances,  for  the  court. 

MerrOt  v.  Todd,  23  N.  Y.  Rep.  TB,  only  determined  that, 
as  between  an  Indorwr  and  the  bolder  of  a  note  payable 
on  demand,  vrltA  interat,  such  a  note laacontlnalng  se- 
curity, and  the  holder  Is  not,  under  the  circumstonceH  o( 
tbateaae,  gu:ity  of  laches,  which  dlseharBsa  the  Indorser 
by  not  presenting  and  protesting  the  note.  Declalon  be- 
low (a  Barb.  GO)  rtvtrted. 

Oomethu  D.  Wek*  v.  Sobert  C  DvrrL. 

Section  twenty-three  ot  the  revised  statDlea  (I  R.  S.  29, 
Edm.  ed.)  lamlabss  no  protection  to  »  mperintendent  of 
caDal  repalca,  who,  Ibr  the  pnrpoae  of  reatorlng  navlga* 
tlonoftbe  canal, outs  npacsnal  boat  lying  between  the 
gates  of  a  lock  so  they  cannot  be  closed. 

A  caDBl  boat  In  anch  apoaltlon  IsaotannlsanoelnsntA 
a  sense  that  the  superintendent  Isjustilled  In  destroying 


Be  haa  no  right  to  dsMroy  the  boat  simply  beoause  It  Is 
more  convenient  to  thna  repair  the  breooh,  nor  l>eoanae 
such  a  deatmctlon  la  the  oheapeit  or  the  apeedlest  way  to 
dolt. 

Tojostliy  the  destractlon  of  private  property  the  oaae 
mnalbeone  of  overnillng  or  pressing  necessity.  Suob 
dealmctlon  shonld  be  a  last  resort,  after  all  other  reaeona- 
bleexpedlentalbU;  and  be  whodeatroya  private  property 
nndersclalm  otsnch neoeaalty  taken  npon  Umaclf  the 
bnrtben  of  abowing  iL 

Where  several  method*  of  restoring  navigation  are 
open  to  the  saperlntendent  he  does  not.  In  deciding  to 
entnp  the  boat,  exercise  a  Jndlelal  dlaeretlon  which  pro- 
teeta  blm  Ihmi  liability  la  a  civil  aeUon,  for  lis  dsstmo- 

In  making  repalia.  thesnperlnlendent  acta  mlnlaterl- 
ally,  and  is  bound  todlschargehladutleslu  a  prudent  and 
carefnl  manner,  without  Infringing  npon  the  rights  of 
Individuals,  or  unnecessarily  Injorlng  them. 

It  he  Improperly  discharge  such  duties  he  la  liable  to  an 
Individual  Injured  thereby. 

Deelalon  below  (U  Barb.  IT3;  1  Lansing)  olllnned. 
/oMpAiT.  ITTUte.AEQMiulnU,  V.  DaniA  L.  CarrM,  App^ianU 

In  a  prooeeding  beflire  a  anrragale  to  teat  the  teata- 
msntary  capacity  ofadeceosed  person,  the  defendant,  an 
allopalhlo  physician,  being  nnder  examination  as  a 
witness,  answered  the  question;  "Did  not  any  phyalolan 
attend  blra  (the  testator)  at  the  time  be  was  at  Mrs. 
Horrls'.  whan  you  did  not  t"  as  follows:  "Kotastknow 
of  1  I  QUderatand  he  had  a  quack ;  i  would  not  call  him  a 
physician ;  I  nndersland  that  Dr.  White,  as  he  Is  called, 
had  been  there."  The  plaintiff,  Dr.  White,  was  a  bomceo- 
pathlc  physician.  This  action  was  brought  for  Blander 
and  libel.  Aebt.  that  since  the  act  of  ISH,  the  allopathlo 
and  homoeopathic  i^yslcloD*  have  eqnal  and  llkerems- 
dles  for  slanderoaa  or  lll>elloas  attacks  on  their  protM- 
•lonal  repntatloa  or  oharsoter. 


/Tetd.  also,  that  the  quentlou  whether  the  defendant,  In 
making  the  nbore  aniiwer.  In  the  proceeding  before  the 
surrogate,  testlded  In  good  (kltli,  or  In  the  belief  that  his 
answer  was  pertinent  and  relerant,  or  whether  he  was 
actuated  by  malice  nnd  used  the  words  for  the  purpoae  of 
defaming  the  plalnCltT.  was  a  qnestlon  to  be  aulmillled  to 
and  passed  npou  by  the  Jury. 


DIGEST  OF  RECENT  AMERICAN  DECISIONS. 

RT  OF  CAUFORItlA.* 


1.  fbrcarrmtty.' acI«(t(u»fifmM q^pouTBton,  — Where 
In  a  forcible  entry  action  the  plalutlff.afler  Introducing 
evidence  tending  to  show  an  actual  possession  of  the 
demanded  premises  by  one  C  up  lo  the  time  of  Ihe 
alleged  forcible  entry,  Introdnced  In  evidence,  egnlnst 
the  defendant's  objection  thereto,  a  deed  to  the  premises 
from  C.  to  plalntllT,  dated  one  month  prior  to  said  entry, 
for  the  avowed  purpose  of  showing  that,  at  tbe  lime  of 
said  entry,  tbe  apparent  possession  of  the  premises  by  C. 
was  the  possession  ofplalntlff:  Rttd,  llrat,  that  there  was 
no  error  In  admitting  the  deed;  and,  second,  that  tbe 
bet  sought  to  be  established  by  the  deed  might  properly 
have  been  proven  by  parol  evidence.    Uorgan  v.  Bfi/gim. 

1  £Bidencr(sfpo*teiti(min/orctbleenlTVacMon.-^la  forcible 
entry  sctlons,  evidence  concerning  the  possession  of  the 
loeiu  In  guo  most,  lo  be  relevant,  be  such  as  toconneet  the 
party  asserting  the  same  with  the  actual  posseaalon  at 
tbe  time  of  the  alleged  forcible  entry.  lb. 


I.  An  advenepoBSesalotiofland  for  dve  years  continuous 
In  the  party  who  flrst  becomes  the  adverse  posseasor,  or 
In  him  and  his  granteea  and  successors  Id  Interest,  Is 
requisite  to  acquire  title  by  the  statute  of  limitations. 
San  iVandwo  v.  Fidde. 

3,  A  party.  In  order  to  make  up  five  years' ad  verse  pos- 
session of  land,  cannot  add  to  his  own  possession  that  of 
the  one  who  preceded  him,  when  he  did  not  enter  Into 
possession  under  or  through  the  one  who  preceded 
blm.  lb. 

s.  To  work  out  the  statute  of  limitations  requires  an 
actual  poaseaslon.  not  an  aasertlonof  poaseeslon  by  words 
or  an  action;  and  if  the  oontlnallyls  broken,  either  by 
ftaad  or  a  wrongful  entry,  the  protection  given  by  the 
Statute  ofllmltatlons  Is  lost.  lb. 

1.  If  the  person  claiming  the  benefit  of  the  statute  of 
limitations  has  not  been  in  pooneiiBlon  Ave  yean,  but 
claims  to  add  the  possession  of  his  predecessor  to  his  own, 
bis  predecessor  win  be  deemed  to  have  held  In  subordi- 
nation lo  the  true  title,  unlees  he  shows  n  privity  between 
himself  and  his  predeoessor,  and  if  he  does  not  show  this 
privity,  be  can  not  dispute  this  presumption  and  show  that 
hts  predecessor  did  hold  adversely.  JC. 

S.  OiRJlrucMDnc/^MpuJitflDn.  — If,  In  ejectment,  whereflve 
years'  adverse  possession  Is  pleaded,  the  parties  stipulate 
that  the  plaltttlffwas  never  In  possession,  but  the  stipu- 
lation admits  title  to  have  been  In  the  plaintiff,  the 
stipulation  will  be  construed  as  refsrrlng  to  actual 
povesslou.  lb. 

I.  Agaliut  publia  poHe^.  —  An  agreement  by  wblcb  a 
candidate  for  oflloe  reoelves  from  another  persou  money 
lo  aid  him  In  securing  his  election,  and  In  consideration 
thereof  agreea  to  share  with  such  other  person  a  portion 
oftheproceodsandemolnmenlsof  theoOloewhenelecled, 
lsImmoral,agBlnstpubIIopolIcy,andnHituinM  w.  andU 
totally  void.    IfartlnT.  Wade. 

t,  AeUoHoneontraelaealiulpiibUepaUei/.— 'Whether »e<iti- 
tract  against  public  policy  be  executory  or  executed,  no 
action  can  bebrooght.eltheTon  the  con  tract,  or  to  recover 
back  the  oonalderatlon,  or  lo  recover  Judgment  ou  a 
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pramlHory  note  made  Id  ootulderatloD  of  »  oaDoellAtloD 
of  each  aonlraoL  lb. 

B.  Q>rUTaelaaabulpul}HapoUevea!iuictbentelndaI.  —  Thtn 
can  be  do  reaclaslcm  of  acoutrnct  agaliiat  public  poller. 
Sucli  contract  la  void  at  lUlDceptloD,  and  tberelmotblnK 
toreecliiil.  lb. 

1.  CbitlracU  malum  proAlMdiin.  —  Tbere  la  *  dUtlnellon 
between  contmctJt  which  are  ntufum  to  n  and  tboaewhloh 
are  menly  malum proUMttim.  Id  certain  caaea,  remedlea 
araollbrded  to  one  o(  tbe  parilet  Id  the  Intler  elaaa  of 
eontracta.  lb. 


1.  AppecainetTHomrl  <(ur.  —  Appeals  to  thia  cotin  may 
be  taken  In  CMwa  of  certiorari.    Uoreu  v.  SSJcItu. 

2.  SUlimftU  on  appeal  fn  erfmtnol  eate.  —  ln  a  criminal 
cnae,  wherever  tbe  alleged  error  appears  npon  tbe  Itace  et 
tlie  complaint,  or  In  ibe  record  of  the  jOBtloe,  or  npon  tlie 
face  of  til e  proceedings  before  ibe  Jusllce.aslatenieDt  la 
nnneeessury  oaan  appeal  to  the  county  court~  lb. 

t,  OrfiororiloeDiui^fDurf.— If  tbe  coDDty  court  erroueoiiB- 
ly  rcfuseH  to  bear  an  appeal  In  a  criminal  case  because  no 
statement  was  made,  It  Is  error  wltbln  tbe  Jurisdiction 
of  the  oouQty  court,  fOr  which  no  relief  can  be  bad  by 
eerllorarL  lb. 

t.  Wlien  tbe  defendant  appeals  In^  a  criminal  ease  tbe 
county  court  bu  no  Jurisdiction  to  Inquire  Into  errors 
committed  to  the  pr^udlce  of  the  people  who  have  not 
appealed,  and, If  It  does  so,  cerMOrorl  tlestocorrect  the 


1.  Power  10 mad banJCnqil laiM nM  exthaivt  In  eonoren.— 
The  power  conferred  upon  consresa  by  the  el|btb  section 
of  the  first  article  of  thecoDslltutlon  ottbe  United  Stales, 
"  to  establlab  uniform  lavraupoD  tbe  subjectot  bankrupt- 
cies tbronghont  the  United  States,"  la  not  exclusive,  nod 
therefore,  except  when  congreas  has  actually  exercised 
Its  power  upon  the  same  snbjnct,  tlieseveml  stales  may 
pBM  Insolvent  or  bankrupt  laws.   JUoritn  v.  Bmv. 

i.  Bffttt  of  poMtage  bj/  eongrai  qf  banJen^  law  i^xm  ilalt 
iritolrtnl  or  banlm^  laia.  —  Whcu  congress  enacts  a  bank- 
rupt law  It  Is  supremei  and  from  the  time  It  takes  eOlKt 
aDlll  It  ee«se«  to  be  In  force  all  state  laws  on  the  same 
subject  and  In  conflict  therewith  are  suspended,  and  the 
Btales  placed  under  a  disability  to  exercise  power  of  tbe 
like  nature.  lb. 

S.  Carpet  i^  tlatula. —Tbe  statute  of  this  stale  Ibrthe 
relief  of  Insolvent  debtor*  and  protection  of  ered 
@tnta,  IBS2.  p.  OS).  Is  lu  eoofllct  wltb  the  federal  bauk 
law,  passed  March  id,  1BS7,  and  hai  been  anapended  In  Its 
operations  from  the  time  said  bankrupt  law  weDt ' 
elKict.  lb. 

4.  HTtm/nfffroJ(m>i*™p(i<iio««7iitntoqTei*-— The  federal 
bankrupt  law,  paa^«d  March  2d,  1617.  did  not  go  Intoi 
so  as  to  suspend  the  operations  of  the  Insolvent  law  of 
thlsatale.  until  June  let,  1801.  lb. 

e,  SUTirt  ofpaiaee  bjf  eoivrgei  qf  bartJerupl  laia  m  iruolpeni 
pncredinffi  pendinff  in  a  tlaU  court.  —  Where  a  atate  court 
baa  acqnlred  Jurisdiction  under  n  state  law  of  a  case  of 
Insolvency,  and  Is  engaged  In  settling  the  debts  and  dla- 
trlbntlng  tbeasseta  of  the  Insolvent  before  urat  the  date 
at  which  nn  act  of  congroasDpoD  the  some  snhlecttakee 
effbct,  tbestateoourt  may  nevertbelesa  proceed  wltb  the 
ease  to  lis  final  conclusion,  and  Its  action  In  the  matter 
will  be  Di  valid  as  If  no  law  upon  the  subject  bad  been 
passed  by  congresa.  lb. 

t.  HTtrntfote  oourtdOVuft-umcAiurfntfcMon.  — Under  the 
loaolvenl  law  ofthlastate.tbecourt  In  vblcb  a  proceeding 
under  It  Is  commenced  acquires  the  legal  cnaUidy  of  tbe 
catalGonhe  Insolvent  petitioner  from  the  time  of  making 
an  orderalnylng  the  creditors  from  oil  further  Judicial  pro- 
ceedlnga  against  the  petitioner  or  his  estate,  ai  provided  in 
Ihenlntli  section  of  saldstatnte;  at  which  time  the  court 
acquires  J  aiisdlctlon  lo  conduct  said  prooeedlngs  toacon- 
''luslon.wlthoul  being  affected  therein  byafed^rol  bank- 


I.  To  find  pUTiAater  tf  Umd.  —  A  contract  by  w 
agreea  that  If  H.  will,  wltbln  afflxed  time.  And  a 
of  P.'s  land  at  two  hnndred  dollars  per  acre,  F,  will  sell 
and  convey  the  land  to  the  purchaser,  and  that  H.  may 
have  fbr  bis  services  all  that  can  be  obtained  ftam  tbe 
purchaser  over  two  hundred  dollars  per  acre,  la  not  aeon- 
tract  fbr  tbe  sale  of  any  land  or  Interest  to  land,  within 
the  meaning  of  tbe  eighth  secUoA  of  the  statnteof  Zrauda. 
/ftVH  V.  Ktiatpt. 

S.  lAabmtnontmttrtKt  »  Jbul  purchaser  </ toiui.  —  A  eon- 
traet  between  P.  and  H..  by  whiob  P.  agrees  that  If  U.  will 
fflnd  a  purchaser  of  P.'s  land  at  a  certain  price,  P.  will  sell 
to  the  purchaser  at  such  price,  and  that  H.may  have  t6r 
his  services  all  that  the  purchaser  will  pay  over  such  prios. 
Is  a  mere  coDtraet  of  employment;  and  If  H.  fltida  the 
purchaser,  and  P.  refusea  to  sell.  H.  may  recover  trtaa  P. 
for  bis  services  what  tbe  parcbaaer  waa  willing  to  pay 
over  the  price,  lb. 


1.  TheoorractDessoftbeproeeedtnta  of  theconrts  exer* 
clalng  civil  Jurisdiction  Ip  California  between  tbe  time 
ofllaacqulaltlon  by  theUolled  Stales  and  the  time  when 
tbe  code  of  laws  enacted  In  USD  went  Into  eflbctare  not  to 
be  tested  by  the  strict  rules  of  either  tbe  civil  or  common 
law.    Solder  v.  Oolm. 

2.  Thejudgmentsof  sneh  eonrts,  and  the  titles  acquired 
under  them,  are  valid,  notwithstanding  Ibey  might  bo 
void  If  tested  by  the  strict  rules  of  the  common  law.  Ih. 

a.  Ontri^^idnitanea.  — Tbe  oourtof  llrattnstance  was 
a  dt  fatto  court,  exerolilng  general  and  nnllmlted  Juris- 
diction In  civil  cases,  and  lu  matters  of 
on  tbe  eitates  of  deceased  persona,  prior  b 
of  a  code  of  laws  In  this  sMte  In  ISSO.  lb. 

4.  Judfrmen'' iv*  enirl  yjint  (MduioB.  —  Tbe  Judgment*  Of 
Ibe  court  or  llrsl  Instance,  when  oflkred  In  evidence  In  a 
collateral  action,  wilt  nut  t>e  held  to  t>e  void  for  want  of 
Jurisdiction  of  parties,  unleaa  It  appeara  afDrmatlvely 
from  the  record  that  tbe  court  did  not  acquire  Jurisdic- 
tion of  the  partlofi.  lb. 

6.  Juri»dU*ion  </  ttnirtt  t^fint  tnitoiiei  fa  priAatt  matUrt.  — 
Thecourtsofflrstinstance  In  Ctdlfornla,  between  the  time 
of  Ita  acquisition  by  tbe  United  Stales  and  the  paisnge  of 
a  probate  act  In  this  stale,  bad  Jurisdiction  of  matter* 
pertaining  to  administration  on  the  estate*  of  deceased 
persons,  and  conid  make  valid  orders  for  the  sale  of  the 
property  of  tbe  deoeaaed,  (Or  the  payment  of  debts,  etc  ib. 

The  court  of  flrat  Instance  will  be  deemed  to  have  ac- 
quired Jurisdiction  over  the  parllea.  In  matters  relating 
toadmlnUtnttlononlha  ealalea  of  deceased  persons,  un- 
less the  record  of  Its  Judgment  therein  show*  afBrma- 
tlvely  that  It  bad  not  such  jurUdletlon.  7b. 


1.  DMiiw^Omi  bttmtvn  (oreenv  ond  «>ib«sl«iim(.  —  The 
chief  distinction  between  larceny,  as  deOned  In  seaUon 
sixty  of  the  crime*  and  punlshmenlB  act.  and  embeiEl*- 
ment,  aa  defined  In  section  seventy  of  the  same  act.  Is 
that  In  the  former  case  tbe  guilty  party  has,  and  In  the 
latter  he  has  not,  the  poaseaalon  of  the  property  at  the 
time  of  tbe  commission  of  the  ofltonse.    People  v.  BeUx*. 

2.  fimbestomcnf.  —  The  provisions  of  the  eeventletb  ace- 
tlon  of  said  act  were  framed  to  comprehend  only  those 
eases  In  which  property  la  lntrasl«d  to  servants,  clerks, 
etc.,  by  or  fOr  tbelr  maatars,  employers,  etc:  and  no  cases 
Ikll  within  said  section  exoept  where  the  servants,  clerks. 
etc.,  have  the  custody  or  posseaslon  at  the  time  of  tbe 
oommlsaloD  of  tbeomnse.  Zh. 

3.  ZATwny.  —  B.  waa  Indicted  and  convicted  of  the  lar-t 
ceny  of  two  horses,  the  property  of  M.   At  and  before  thej  C 
commission  of  tbe  alleged  oflbnse,  B.,  who  was  Id  tha 
employ  of  M.  ft>r  that  pnrpoae,  perfbrmed  geuMalwork 


THE  ALBANT  LAW  JOUEUAL. 


In  ftiid  Kbont  M.'i  llver7  stable,  Itom  which,  ■>  ehBrged. 
■aid  horaai  bad  been  atolea,  Bnil  together  with  U.  per- 
fbrmsd  the  labor  In,  and  had  cbai^  of  tbe  stable  and 
■tock  therein,  tnclading  tbe  alolen  taoraea.  HiM,  that 
mid  borsei  were,  at  said  lime.  In  lb«poiiMeslonotM.,Bnd 
that  B.  had  not  ancb  ctutod;  ot  tbem  aa  to  prevent  bis 
oonvlotlon  for  a  larosnr  of  the  horses  nndar  an  Indict- 
ment therefbr  Itaioed  under  tbe  alxlletli  aeetiOB  of  tbe 
orlDua  and  punlsbmanta  act.  I  b. 


I.  Arln^urv^*'cl'''MHlein-.  — In  ft  (ult  brought  by  abo7 
dlteen  yean  old  for  dnmagss  for  Injnrr  sustained  by 
belnt  forcibly  expelled  from  a  railroad  car.  If  the  testi- 
mony tends  to  shoiT  that  tbe  plaintiff  Ib  told  he  cannot 
ride,  and  that  he  Is  ordered  by  the  conductor,  with  a  show 
of  force,  to  get  off  the  oar.  a  nonault  should  not  be  Branted 
npon  the  sninnd  that  the  careleianeu  and  aegllgence  of 
tbe  plaintiff  oontrlbntcd  to  bta  Injory.    JOHu  v.  a  F. 

i,  FOnMlt  f/ettbm  flrom  rallrtml  cor.  —  If  a  b07,  sixteen 
yeanof  age  only,  leaps  from  a  railroad  oar  while  In  mo- 
tion, In  obedlenoe  to  tba  command  of  tbe  oondnetor. 
•eeompanled  by  a  abow  of  force,  tbe  coart  cannot  saj 
Jndlclally  that  tbe  act  of  tbe  boy  was  Tolunlary,  bat 
ahonid  leave  It  to  tbe  Jory  to  say  irhettaer,  onder  all  the 
olrcnm stances,  tbe  oonduDt  of  tbe  eondnetor  did   not 


.  Ib. 


S.  LiiMiai/  for  THnottriff  perKm  /ram  roltnxKl  ear. — Al- 
though a  person  gets  npon  a  railroad  car  wroosfulty  and 
aa  a  trespsMer,  tor  the  pnrpoec  of  Tiding  without  paying 
hi*  bre,  yet  the  conductor,  If  he  resolves  to  exercise  his 
fight  ta  remove  biro,  mnatdoso  prudently,  and  In  snch  a 
manner  as  not  to  endanger  his  personal  safety.  If  be  do 
not  exercise  this  prudence,  and  Injury  result,  the  com- 
pany cannot  absolve  Itself  from  liability  on  tbe  ground 
that  tbe  wrong  waa  mntnaL  Ib. 

4.  If, InsnchcasCithecondnctArseea the penon attempt- 
lug  to  get  on  the  car,  he  may  nse  Ibroe  to  prevent  him, 
andnollablllty  wtll  result  from  Injury,  bnt  If  the  person 
la  onoe  blrly  on  tbe  oar,  oare  must  be  exercised  In  hla 
removal.  Ib. 

&  Damoffet  tuhert  belli  parUa  On  In  ummir.  —  The  rule 
that  the  plalnillT  cannot  recover  damages  If  his  own 
wrong,  as  well  as  that  of  the  defendant,  conduced  lo  tbe 
Injnry.  Is  conaned  to  cases  where  tbe  plalntllT's  wronger 
negligence  has  Im mediately  or  proximately  contributed 
to  the  result.  Ib. 

5.  When  act  <4  agenl  Undi  principal.  —  If  the  act  of  tbe 
■gent  Is  within  the  general  scope  of  his  authority,  or  Is 
specially  approved  by  tbe  principal,  tbe  principal  Is  liable 
tot  all  daniages  ■uslalned  thereby.  Ib. 

7.  UiOtUUii  a!  tofpanji  for  ai*<4  mUroad  ecnducfor,  —  It  Is 
wltbln  tbe  loope  of  tbe  general  nntborlly  of  a  railroad 
eondnetor  to  remove  persons  from  the  cars  who  get  on 
wrongfully;  but  if,  In  so  doing,  he  does  not  exercise  care 
and  caution,  but  acts  maliciously,  and  Injury  leaolta,  tbe 
company  Is  liable.  Ib. 

8.  CbnijxinvttiiMe/ivacfiVniUraiHlconifuetor.  — Anilroad 
conductor  Is  not  acllngDnlsldeof  bis  authority  In  admit- 
ting on  Its  oars  all  persons  properly  seeking  admlaalon  as 
passengers,  or  In  excluding  all  who  do  not  eome  as  pas- 
sengers, or  are  not  Ot  to  be  admitted,  and  the  company  la 
liable  for  bla  wrongful  perbrmanoe  of  either.  I  b. 

B.  Oojiiofffi  tchrrc  both  parlitt  ore  to  Clmne.— Tbe  reaaon 
Why  the  taw  does  not  hold  the  defendant  responsible  for 
damages  where  tbe  plaintiff  has  by  his  negligence  or 
wrongful  act  contributed  to  the  result  complained  at,  la. 
not  that  the  wrong  of  the  plalntlCT  JusUDea  or  excuses  tbe 
defondsnt,  but  because  It  Is  Impossible  to  apportion  dam- 
ages tietween  tbe  parties;  and  whenever  this  Impoaal- 
bUlty  does  not  exist  the  defendant's  exemption  from 
UablUtydoeenoteilst.    NetMamt.8.  F.iS  l.R.  Ii,Co. 

10.  Tbe  rule  releaaing  the  defendant  from  responslblliiv 
(br  damages.  In  cases  where  the  plain  tiff  by  Ms  negligence 
or  wrong  eontrlbnted  to  tbe  result,  la  conllned  In  cases 


where  tbe  set  of  the  plaintiff  Is  tbe  proximate  eauMi  of 
the  Injury.  Proximate  sause  means  negUgenoe  at  the 
time  the  injury  happened.  Ib. 

11.  JrullJi;tng  one  tervTia  bu  anaOier.—'So  more  to  law 
than  in  morals  can  one  wrong  be  JuslUled  or  excuaed  by 
another,  lb. 

12.  lAxJMUu  for  tn^itry  la  a  aiongt^er.  —  A  person  la 
bound  toeonductblmself with rcBsonabteoare  and  pru- 
dence toward  a  wrongdoer,  and  If  he  can  ao  conduct 
himself  and  doea  not,  be  la  liable  It  injury  i*  sustained  by 
tbe  tatt«r.  Ib. 

U.  Ktfinv  10 aninialt iy raOroad eampowy. — Iftheplalntlff 
Is  guilty  of  negligence,  or  even  of  possible  wrong.  In 
placing  bis  animals  on  a  railroad  track,  yet  tbe  company 
are  bound  to  exerclee  reasonable  care  and  diligence  In 
the  nse  of  their  road ;  and  It  tor  want  of  that  care  tbs 
animals  are  IrOured  the  company  Is  liable.  In  such  ease 
the  company  la  also  bound  to  use  reasonable  care  and 
diligence  Id  removing  the  animals,  lb. 

U.  JiTrpIf^nKf.  — Negligence  Is  not  absolnte  or  Intrinsic, 
but  always  relative  to  some  clrcnnulance  ot  time,  place, 
or  person.  Ib. 

1.  PWing  qf  dud  jbr  renmL  — It  after  a  deed  Isflled  tbr 
rocord,  but  before  It  la  recorded,  it  Is  withdrawn  troat  the 
mcorder'a  office  by  the  grantee,  and  kept  awoy  from  the 
said  oQIcesome  time  and  then  returned  for  reoord  — dur- 
ing the  time  tbe  deed  la  away  from  tbe  oOce  the  law  mak- 
ing tbe  ming  ot  a  deed  for  record  notice  U>  subsequent 
purchaser  Is  suspended.    Loneton  v.  Oonton. 

2.  If oUee  <4 prior  deed.  ~  It  »k  person,  when  abont  to  pur- 
chase property.  Is  told  by  the  recorder  that  tbe  seller  has 
already  given  a  deed  ot  the  property  to  another  perKon, 
which  was  filed  (br  record,  but  has  been  taken  away  be- 
fore being  recorded,  this  infbrroallon  Is  suHlclent  to  put 
him  on  Inquiry;  and  It  Is  not  necessary  that  Such  In- 
formation abould  come  trora  a  person  Interested  In  tbe 
property  In  order  to  constitute  notice  ot  an  adverse  tiU» 
to  tbe  property.  Ib. 

i.  £Mdsnc(  ycaneettoMon  c/da«I.~Teatimony  isnotad- 
miaalble  to  show  that  a  deed  waa  withdrawn  from  the 
recorder's  oSlce  helOre  Itwas  recorded,  tbr  tbe  purpose  of 
being  canceled,  to  revest  the  title  in  the  grantor.  Ib. 


'  bound  buJuOffntM  agaliul  feniml,  —  In  an  ao- 
tlon  ot  electment  against  a  tenant.  If  Uie  landlord  aa- 
suroes  the  defense  and  puta  bis  title  In  Issue,  the  Judg- 
ment rendered  therein  binds  bim.  as  evidence  by  way  of 
estoppel,  the  same  aa  though  hewas  made  o  party  delend- 
ant.     FuIeiiMne  V.  Jfoltney. 

1.  TfiUaeqairrdefler  iuagmenHn^eetment.~JiXlboVLt0i», 
Judgment  In  ejectment  doea  sot  estop  a  party  against 
whom  It  is  rendered  from  relying  on  a  tills  acquired  sub- 
sequent  la  its  rendition,  or  a  title  not  In  Issoe  In  that  ac- 
tion, yet  tbe  holding  and  production  in  evidence  of  such 
afler  acquired  title  does  not  preclude  the  party  In  wboae 
Ihvor  the  Judgment  waa  rendered  from  producing  It  also 
In  evidence.  Ib- 

I.  JMuOlfvetKdenee.  — If  tba  plaintiff  In  meetment  re- 
lies on  title  by  posaesaloo,  he  cannot  Introduce  evidence 
on  that  point  and  rest;  and  then.  If  tbe  defendant  proves 


1.  OmHititfKiuittiTeoaTdateBibilanctanlii.  —  H  A,  R>r  his 
own  benefit,  and  without  the  knowledge  of  B.  who  paid 
DO  consideration,  has  a  oonveyance  of  land  made  to  B 
by  a  third  person,  a  court  of  equity.  In  dealing  with  the 
transaction  at  the  inslance  of  creditors  of  A.  or  those 
claiming  under  hi m,  will  treat  the  land  as  the  property 
of  A,aud  regard  blmas  tbe  real  party  In  interest.  Quliuy 
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and  Bflerward  lai  blsovn  benefit  proonm  the  bolder  or 
ihe  real  title  In  make  ■  oonverance  tbereof  toC(Cp>Tlng 
no  conaldenitlou),  (bla  oonTef  once  to  C  will,  In  equity. 
Inure  U>  tbe  benefll  or  B  and  hla  gnuteM  In  all  pro- 
ceedings between  Cand  B  OT  bis  Krenlees.  lb. 

5.  Dtc/t  in  fee  earrlei  <tfter-acgulral  llOt  laken  <n  name  i)f 
tiranotr.—'tba  principle  tbat  iravendor  convey  the  fte 
luUnd  towhlohbehunoUtle.  and  to  wblcb  be  arter- 
ward  acqnires  tbe  true  title,  tbe  title  thos  acquired  staall 
iDure  to  tbe  benelltot  hla  vendee,  cannot  be  defealed  In 
equity  by  taking  tbe  oner-aoqulred  title  In  the  name  of  a 
Iblrd  person  wbo  baa  DO  real  Interest  Id  tbe  transact  Ion.  Ih 

4.  QaiUlaim  dMddoet  not  carry  <^flrr•acquiTe•i  atU.  — "She 
principle  tbat  a  tllle  acquired  by  tbe  vendor  alter  a  con- 
veyoDce  by  blm  Id  fee  Inures  to  tbe  benefit  of  bis  vendee, 
does  not  apply  wben  tbe  vendor's  deed  iras  a  qullclnlm. 
even  if  Itooutaini  a  qaalilled  warranty  agalnstaipeclfled 
advene  claim  setup  by  a  tbird  parly.  lb. 

G.  EquUu  rrformi  deatei  and  tKerlff^  deedi.  —  A  court  ol 
equity  will  refbnn  a  mortgage  by  correcting  a  inlstake. 
and  aner  it  baa  been  merged  In  a  decree  of  forecloaure, 
and  tbe  murlgaged  property  lias  been  sold,  will,  if  tbe 
mUtake  In  the  mortgage  baa  been  carried  into  the  decree 
and  Bberiff's  deed,  refono  them.  It  will  go  bock  to  tbe 
original  mUlake  and  correct  all  subsequent  mlatakee 
Whloh  grow  imt  of  It.  lb. 

6.  MUUiJta  in  mofiffaffe  and  decree  qf /oreeiotitre.  — If  there 
waaaralstake  in  Ihe  morlgnge  In  tbe  description  of  the 
property,  and  tiie  same  mistake  exists  In  the  decree  and 
BherlflT's  deed,  equity  will  go  back  to  Uie  original  trans- 
action and  reform  all  three  so  as  to  make  tbem  conform 
to  tbe  origlDOi  Intention  of  the  parties.  Jb. 

T.  JuriidiBtlon  iif  Oie  pemm :  )udgmenl  b]/  AttaaU.  —  A 
Judgment  by  default  is  valid  If  it  contains  a  recital  that 
tbe  defendant  was  personally  served  with  process, 
although  tbe  certificate  of  service  of  suramona  found  in 
tbe  Judgment  roll  ftills  to  show  that  tbeaervioe  waaanf- 
flclent.  lb. 


1.  Ba  jMdgmemi.  — K  jDdgment,  to  operate  as  an  estoppel 
moBl  be  a  Judgment  ofa  court  of  competent  Jurisdiction 
upon  the  same  sutijecl-matter.  In  a  canse  regularly  tried 
on  lis  merits,  upon  iaaueBduiyJoinsd  by  proper  pleadings 
In  inch  court,  between  the  same  parties  or  their  privies, 
Bogge  v.  dark. 

2.  F.  recovered  Judgment  against  H.,  foreclosing  a  mort- 
gage on  certain  lands,  and  under  an  order  of  sale  duly 
Issued  thcreiin  tbesherifTsuldnnd  in  due  course  conveyed 
tbesnid  lands  by  deed  to  B.,  who,  nndera  wrltofaHSist- 
ance,  duly  issued,  procured  C.  to  be  dispossessed  of  a  cer- 
tain tract  of  land  as  being  within  said  deed.  C.  subse- 
quently procured  from  tbe  court  rendering  said  Judg- 
menti  upon  proper  motion  aod  notice  thereof  to  D.,  and 
after  trial  on  the  morlLs  of  tbe  issues  arising  tbereon.an 
order  to  be  restored  to  said  possession,  on  tbe  ground  that 
said  tract  of  land  was  not  wllhtn  said  deed,  and  was  so 
restored,  under  said  order,  which  became  final.  Subse- 
qneotly  B.  brought  ejectment  against  C.  to  recover  said 
innd,  to  which  C..  In  answer,  after  setting  up  said  facts. 


med  n 


except  under  snld  deed,  pleaded  that,  as  between  B.  and 
C,  tbe  title  thereto  wu  r;t  asJjoAicata.  Held,  that  the 
Kictaso  Impleaded  constituted  no  bar  or  legal  defense  to 
B.'h  action  against  C,  to  recover  said  land,  and  that  the 
court  below  did  not  err  in  striking  out  so  much  of  C.'s 
answer  aa  set  up  tbe  same.  lb. 


1,  Tkreal:  ~  Threats  made  by  the  defendant  are  admit- 
ted for  the  purpose  of  showing  malice,  and  thereby  In- 
cresaingtbe  probabilllie«  that  be  committed  the  ofl^nse. 
People  V.  Senijgtna. 

2.  ThTtali  by  the  deeeaied  or  iniured  parfy  a*  eiitdetKe.  — 
Thrcau  made  by  tbe  deceased  or  Injured  party,  If  known 

>r  prior  to  the  transaction,  ore  admit- 


ted, for  the  purpose  of  sbowiDglhattheclrcuiDstaneeaof 
tbe  oObnse  were  saeb  aa  to  excite  tbe  reasonable  IMrs  of 
tbe  defendant  tliat  bis  life  was  In  danger,  or  tbat  be  waa 
In  danger  of  serious  bodily  Injury,  and  thus  Justify  hla 
act.  lb. 

3.  Idem tn  a  caae  of  homicide  where  It  Is  doubtful 

which  party  commenced  the  affray,  tbreata  made  by  Ihe 
deceased  are  admissible  on  tbe  part  of  tbe  defendant, 
although  unknown  to  him  at  tbe  time  of  tbe  homicide,  aa 
facte  lending  lo  lUnslrale  the  question  as  to  which  waa 
the  Orst  aaaallant.  lb. 

(Jb  be  OmUnmd.i 


UNITED  STATES  8UTBBME  COCRT  DECISIONS. 

JVoonon  V.  £ni(flf]«.  —  Error  to  tbe  circuit  court  fbr  tba 
district  of  Wisconsin.  — The  question  In  this  case  waa 
whether  a  bond  given  for  tbe  balance  of  purchase-money 
fbr  lands,  on  which  the  parties  stipulated  that  it  shall  be 
void  In  case  tbe  title  sought  lo  i>e  conveyed  sliall  0)11,  may 
be  recovered  upon,  notwllbatandlng  tbe  agreement  mada 
thersoD  when  It  was  executed.  The  court  below  held  the 
bond  to  be  valid,  and  rendered  Judgment  for  recovery 
upon  1L  This  court  Bastalns  the  theory  of  the  phUntiff 
In  error,  tbat  tbe  indorsement  of  the  vendor  on  the  bond, 
that  he  would  not  enforce  it  In  case  the  title  tailed,  should 
be  takeo  as  a  part  of  the  bond,  and  that  tbe  Intention  of 
the  parties  thus  expressed  was  the  law  of  the  contract, 
and  reverae  tbe  Judgment,  remandlnit  (because,  etc.  Ur. 
Justice  FiBU)  delivered  theoplnlonof  tbe  court.  Justice* 
CuTFoBD,  Swath*,  and  Davis  dissenting.  Justices 
Strono  and  Bbadlet.  nol  sitting  In  the  eanae  when 
argued,  took  no  part  In  tbe  decision. 

Jfooletai.v.  IfifMn.  —  Appeal  ftom  tbe  supreme  conn 
of  the  District  of  Columbia.— In  this  case  the  receiver  ot 
certain  property  at  the  time  of  a  Judicial  sale  thereof  be- 
came the  purchaser.  A  bill  was  filed  to  obtain  a  decree 
or  resale,  on  tbe  ground  tbat  the  receiver,  by  reason  of  hla 
fiduciary  relations  to  tbe  property,  could  not  become  the 
purchaser.  The  court  taking  the  view  tbat  bis  Bdnclary 
relations  did  not  extend  lo  the  corpus  of  tbe  property, 
but  only  lotbe  rents  and  income,  dismissed  the  bill.  Thit 
court  now  reversed  tbe  dacree,  holding,  In  substance,  that 
a  receiver,  as  the  eiecotlve  hand  of  tbe  court,  and  as  the 
fiduciary  agent  of  all  parties,  aa  trustee,  could  not  become 
the  absolute  purchaser  at  such  a  sale  of  the  property  over 
which  he  bad  exercised  such  ofllclal  aothorlty.  Mr.  Jus- 
tice Swathe  delivered  the  opinion  of  the  court. 

The  Michfoan  Intarance  Bank  v.  £2ilml.  —  Error  to  tba 
circuit  court  for  the  district  of  Wisconsin.- This  was  an 
action  aaalnst  the  Indorsers  of  a  promissory  note,  and 
the  detense  was  that  there  bad  been  collusion  between 
certain  members  Ot  the  Arm  whose  Indorsement  waa 
obtained,  and  the  maker  and  the  bank,  to  bind  other 
members  of  the  Drm,  without  their  knowledge;  and  evi- 
dence was  put  In  to  show,  that,  by  the  articles  of  oopart- 
nersiilp,  the  Arm  name  waa  not  to  Ira  used  except  for  the 
benefit  of  tbe  Orm  business,  and  to  show  further  that  the 
note  waa  Indorsed  In  blank,  rpontblsevldencethecourt 
charged  the  Jury  that  "If  the  note  In  suit  was  never 
actiiHlly  nt^otlaCed  to  the  bank,  but  was  got  up  by  the 
maker,  and  accepted  by  the  bank,  in  pursnsnce  of  a 
corrupt  agreement  between  the  maker  and  the  bank,  to 
defraud  tbe  complalnlog  member  of  the  firm,  then  the 
plaintiff  cannot  recover."  This  court  bold  that  such 
charge  was  error,  and  that  a  court  nhould  not  charge  the 
Jury  upon  a  supposed  or  conjectured  state  of  facta,  of 
wblcb  no  evidence  has  been  offered.'  It  la  also  held  thai 
It  was  error  lo  allow  tbe  clause  In  the  pnrtnersblpagree- 
ment  to  be  read  In  evidence,  without  any  proof  of  notlea 
totbeplalntlirorthetaclsalleged,  Mr.  Justice  Ci-IffokD 
delivered  the  opinion  of  Ihe  court.  I 

8team-tuB  Quicktttp  v.  Oiriitopher  fijTTTie.  — Appeal  from  IC 
the  circuit  court  for  the  southern  district  of  New  York.— 
tills  libel  was  filed  lo  recover  for  Injuries  done  a  canal 


THE  ALHANT  LAW  JOURNAL. 


bont  Olid  toHs  or cnrxi).  Ill  coiine^iience or  tlienllexcil  negli- 
gence of  lUe  tug  wlilcli  was  towing  Her.  Tlie  ronrl  below 
ronnil  nH  miLtler  orrncl  tlinl  liolli  were  In  mull,  n  nil  divided 
Die dniiingei.  Tlilscoartntni'uiedlliataeci'ee.Mr.Jiullee 
Davis  ilellverlug  tlie  opiulou. 

The  CitBqf  Chicago  V,  (.'rem.  — Error  to  the  dlalrlcl  court 
fortlienortliernitlsinctorltllnols.  — In  thliensellieelty 
iiccept«il  tlie  bid  of  Oreen  to  maniifncture  certain  hose  for 
lU  Ore  deparlmeiit,  bill  Htlerwnnl  tlie  hose  were  rejected 
ou  the  ground  tlial  Utey  did  not  aland  tlie  teal  required 
by  the  contract,  tireen  demanded  a  publlo  test  of  the 
hose,  which  the  city  refilled;  hs  thereupon  had  ihem 
teiled  by  Bclontlflc  peraona,  and  they  were  found  equal  to 
the  requirements  of  the  bid.  Tlie  court  below  gave  him 
Judgment,  whicb  was  aOlrmed  here.  Mr.  JustlceSTBOKO 
delivered  the  opinion. 

Tilt  United  Statu  v.  .^j/r«.  —  Appeal  from  Iheconrtof 
claims,— Appeal  dlpnilased.  Mr.  Justice  Nelson  delivered 
the  opln  Eon  of  the  court. 

Hahonry  v.  The  UnlMtSdiMi.  — Appeal  from  the  court  of 
claims.  — The  claimant  waaacoQsul  of  the  Untied  Stales 
at  Algiers,  from  \S-,\  to  1859,  aod  returning  to  the  Unlled 
Binles.  In  ISOS,  he  brought  this  suit  lo  recover  his  Rnlary 
vblch  the  state  depnrimsnt  hod  declined  to  pay,  claim- 
ing that  since  Algiers  Ueeame  a  province  of  France  the 
statute  oflSUO,  giving  a  Hied  salary  lo  consuls  there,  did 
notaiiply.  Thecourt  of  claims  found  for  the  government. 
holding  that  the  changed  condition  or  Algiers  rendereil 
theactutfongress  tiling  the  salary  Inoperative  for  want 
of  a  proper  subject.  The  same  question  was  presented  to 
this  court  abd  the  Judgment  of  the  court  of  claims  was 
aOrmed.    Mr.  Justice  FIELD  delivered  the  opiulou. 

ITfK,  jr.,  V.  ^1H(.  — CertlQcate  of  division  from  the  cir- 
cuit court  (br  tbe  district  of  Wlsconsla.— In  this  case  the 
court  held,  thai  notice  to  IheplalntllTln  apateutcnsethat 
the  defendant  wonld  prove  a  prior  Invention  and  use  of 
the  Improvement  In  dlO^rent  cities,  was  sulllclently 
specific  and  dcflnlte  without  naming  the  dlObront  mills 
or  mnnuCBctorleB  In  thoae  cities  where  the  Improvement 
claimed  bad  been  used,  and  that  under  such  notice  the 
defendant  was  entitled  to  give  evidence  of  the  Invention 
by  others  prior  to  the  dale  of  the  patent  In  salt.  Mr. 
Jusllco  Miller  delivered  the  opinion. 

Hantoz  v.  Bteamrr  flj/raeusf.  —  Appeal  from  the  circnil 
court  fur  Ihe  southern  district  of  Xew  York. —This  was  a 
case  of  collision  on  the  Hudson  river,  near  Percy's  Beach, 
between  a  tow  of  the  Syracuse  and  the  steamboat  Rip  Van 
Winkle,  owned  by  the  appellant.  The  qnestlons  were  of 
(act,  the  case  turning  on  the  position  and  maneuvers  of 
the  boats,  as  proven.  The  decision  of  tbe  district  court 
wa*  In  Civor  of  the  Kip  Van  Winkle,  which  was  reversed 
by  the  circuit,  and  the  decree  of  the  clrcnlt  wan  now 
alDrmcd.    Mr.  Justice  Hwavhb  delivered  the  opinion, 

Tttf  S/itp  Maggie  Hammond  V.  Morelttnii  el  ttt,^  Appeal 
(Tom  the  circuit  court  for  the  district  of  Maryland.  — In 
August,  11)68,  the  Hammond  took  on  board  a  cargo  of  iron 
1«  be  transported  from  Androssan, Scotland.  toMontreal, 
Canada,  and  sailed,  but  subsequently.  In  consequence  of 
■tress  of  weather,  returned  to  England  and  discharged 
cargo  for  repairs  at  CardllT.  the  captain  protesting  that 
the  repairs  could  not  be  made  In  time  to  complete  the 
voyage.  The  decision  la,  that  the  Hammond  should  either 
have  released  the  iron  In  November,  after  repairs,  or  pro- 
ceeded on  her  voyage  with  tbe  chanee  of  completing  It 
before  the  close  of  nnvlgatlon  In  the  St.  Lawrence  river, 
or  If,  when  It  became  necessary  to  unload,  It  was  apparent 
the  repairs  could  not  be  made  In  time  to  Justify  her  pro- 
ceeding on  the  voyage,  the  cargo  should  have  been  trans- 
ferred to  some  other  vessel  for  transportation.  Mr.  Justice 
CLlproEDdellvered  the  opinion. 

Simpion  v.  Woodman.  —  Error  to  the  circuit  court  Ibr  the 
dlstrlctotMaaHachiisetta.  —  Thlswosnn  action  lo  recover 
for  the  Infringement  te  Woodman  for  an  Improvement 
In  the  means  of  ornamenting  leather.  The  question  here 
waa  whether  tbe  court  should  have  submitted  certain 
matters  of  evidence  to  the  Jury  for  tbelr  determination. 


or  whether  lliey  wero  pinperlydecldcil  by  tliecniirl.  The 
court  held,  that  there  iihmild  have  been  a  MubmlHKlnii  iif 
the  fiicts  lo  the  Jury,  mid  reversed  the  Judgment  bi'low, 
reninudlug  theciDie  to  be  tried  accordingly.  Mr.  JuNllce 
NRt.!«>S'  delivered  the  opiulou  of  the  court,  Mr.  Justice 
Ci.iFPOKD  dissented. 

Vt\tUil  Blain  rx  ret.  Jloura  v.  Ooofdrntr,  ecKiifor.  — Apjienl 
fVnm  the  clrcnlt  conrt  fbr  the  soulliem  district  of  New 
York.  — This  suit  was  commenced  In  the  name  of  Ihe 
Unlled  States,  for  the  purpose  ol  setting  aside  the  Uond- 
year  patent,  on  the  ground  of  fraud  In  the  procurpiiieiit 
of  Its  extension;  and  the  qnesllou  was  whether  Ihe  al- 
leged rrnad  lu  the  procnremenl  of  the  extension  nin  Ire 
Investigated  In  the  name  of  the  United  males nu  llie  rela- 
tion of  a  private  party.  The  declnlnn  Is  tiiat  It  cuuuol. 
The  chief  Justice  delivered  the  opinion. 

The  ProprUer  AUegtmy  v.  Volrerton  M  o[,  —  Appeal  front 
theelrcultcourt  for  the  district  of  Wisconsin.  — This  wns 
a  ease  of  collision  between  the  schooner  H.  C.  nVjn/<,w 
and  the  propeller  at  the  mouth  of  the  Milwaukee  river. 
The  schooner  was  iKiund  out.  In  low  of  a  tug,  and  the  pni- 
pellerwasboandln,  nnderahlghroteofsiieed.  Rolli  llio 
district  and  tbe  clrcnlt  courts  l>e1ow  held  that  the  pmiiel- 
ler  was  In  Ikutl.  and  the  decrees  were  for  the  owner  of  Ihe 
Iffnatw.  Those  decrees  are  afllmieil  by  this  court.  Mr. 
Justice  Stboho  delivered  the  opinion. 

Pierce  v.  Dot,  trvelee.  —  Appeal  from  the  supreme  n-inrl 
for  the  District  of  Columbia. —  This  appeal  wnsdiKmlucil. 
as  tbe  amount  Involved  does  not  bring  the  cosewlihln 
the  Jurisdiction  of  the  court  Decision  aunounceil  by 
the  chief  Justice. 

The  United  Buaa.  dofinanti  </  600  baietitf  coUoii,  v.  Ikiug- 
Ins.— Appeal  from  theelrcultcourt  for  the  southern  iIIh- 
trlct  of  New  York.— In  a  passnga  fromSavnunnii  to  New 
York  tbe  schooner  .^nn<eAuan,  owned  by  Douglas,  lell 
In  with  tbe  schooner  Darte.  loaded  with  government  cot- 
ton and  bound  also  for  New  York.  The  condition  of  the 
DaoU  at  this  time  was  hopeless;  her  masts  were  gone, 
and  her  boats  were  gone.  The  schooner  .^nn  A  iiuini 
towed  her  to  a  place  of  safely,  and  subsequently,  before 
the  cotton  was  delivered  to  the  United  Slates,  flled  a  libel 
against  both  the  Davt*  and  her  camo,  for  salvage  service. 
ThedlBtrlctcourt  allowed  tlD.TNror  the  service  against 
■hip  and  cargo,  the  former  valued  at  KOOO.  and  the  latter 
at  tl9a,O0a.  and  fixed  the  amount  against  the  vessel  nl 
fl.OOO.  But  the  cotton  having  lubsequenliy  passed  into 
tbe  possession  of  the  government,  and  It  Intervening  and 
claiming  that  no  lien  tor  salvage  serTloe  conid  exist 
against  tbe  property  InlUiMesesslon.somucb  of  the  decree 
asaOteled  tbe  cotton  was  dismissed.  Appeal  was  taken 
to  theelrcultcourt.  when  Mr.  Justice  Nelson  afflimed  Ihe 
decree  In  all  respects,  except  as  to  tbe  cotton,  and  as  lo 
that,  the  decree  of  the  district  court  was  reversed,  and  a 
decree  passed  charging  the  cotton  with  contribution  and 
costs.  In  his  opinion  Mr.  Justice  NKLOOic  said:  "Tlie 
mere  fact  of  ownership  of  thecotton  by  the  United  Slates, 
In  the  act  of  Its  conveyance  to  the  port  of  destination,  for 
the  purpose  of  a  market  as  merchandise,  we  think  did 
not  exempt  It  from  the  lien  in  ease  of  salvage  service. 
We  shell  not  enter  Into  an  si^mentln  supportofthe 
position,  as  the  aulOect  Is  a  kindred  one.  The  liability 
of  the  government  for  general  average,  and  (he  present 
questions.  Incidentally,  have  been  most  elaborately  ei- 
amined  by  Mr.  Justice  Story.  We  are  Inclined  also  to 
the  opinion  It  Is  the  decision  In  admiralty  In  England, 
and  of  the  most  approved  modern  elementary  writers  on 
the  subject  In  the  country.  The  question  In  this  court, 
therefore.  Is  whether  cotton,  the  property  of  the  United 
Stales,  saved  from  perl!  when  in  course  of  belugirens- 
ported  on  the  high  seas  to  lu  port  of  destination,  to  be 
delivered  lo  an  agentof  the  United  Slates  there.  Is  liable 
to  be  proceeded  against  In  a  district  court  by  a  libel  In 
admiralty  for  salvage  contribution,  without  the  consent 
ofanyofflcerofthe  United  States  having  been  obtained 
to  Bucb  proceedings.  The  govomment  insists  upon  the 
negative  of  this  proposlUon." 
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MB.  ABBOTT  AND  THE  CODE. 

Wo  recently  pubtisbed  from  th»  Colombia,  8.  C, 
Guardian  &  lelter  from  tbe  Hon.  Cbarles  O'Conor,  un 
the  New  York  Code  of  Pnwtlee}  we  have  received 
from  Anetin  Abbott,  Eeq.,  one  of  the  well  known 
authoni  of  tb&t  name,  the  following  oapy  of  a  letter 
addTeased  by  him  to  the  Ouardian,  la  anawar  to  Mr. 
O'Ckinor's  letter: 

New  Yobk,  April  Utb,  1910. 
IdUar  <4avt  CUumMa  OuarOian! 

I  aee  IQ  Cbe  laat  nam ber  of  the  Albuiy  Law  Joubnai.  a 
letter  rrom  Mr.  O'Conor,  prlDlod  by  you.  In  reference  to 
practice  under  tbe  Code  of  Proeednre,  aud  tbe  varlooa 


itton  exprene 


of  the  New  York  slatnle.  In  wl 
meuds  AWxMi  Bdulon  ai  preferable. 

Allow  me  to  eiplatn  tbat  the  commends 
U  due  to  Jobh  Townshend,  Esq.,  an  esteemed  brother 
BUlhor,  whooe  edition  U  donblleaa  the  one  (o  wblcb  Mr. 
O'Conor  intended  to  retSr.  Tbe  mlilAke  Into  which  be 
fell  Is  not  perhaps  ■orprlslng.tli^l  edition  having  been  pnh- 
IlabedBDoaymousIy,  and  the  nameof  myself  and  brother 
having  been  so  long  connected  with  the  law  and  the  new 
procedure,  in  New  York,  both  in  prsotlce  and  In  tbe 
authorship  of  tbe  New  Yorlc  Digest,  Praotloe  BeporU.and 
kindred  works. 

While  I  am  writing  allow  me  ta  «ay  a  few  words  as  (o 
tbe  oodo  llneir; 

Wbaiit  ate Ntw  York  OlOit 

Tbe  easeotlal  principle  wtilch  the  "Code"  has  Intnv 
duced  Is.  allowing,  so  Ihr  as  seems  practicable,  vntformUti 
of  pneedare  In  all  cloun  of  ocHoiu. 

All  actions,  whether  oommon  law  or  equitable,  are  now 
commenced  by  summons;  Judgment  onaraoney  deroand 
on  contract  may  be  bad,  of  course.  If  no  defense  be  Inler- 
posed :  pUlntlfT'H  pleading  must  be  a  plain  statement  of 
tbe  fncU  constituting  his  canse  of  action.  Instead  ol  tbe 
former  mixed  allegations  of  law  and  (act,  and  the  setting 
forth  of  evidence;  tbe  defendant's  answer  must  deny  the 
ptaintHT'savermenU,  or  state  the  fbcts  constltoUng  his 
defense;  and  be  may  set  np.  against  B  legal  deroand,  an 
equitable  defense  such  as  formerly  he  oonld  only  avail 
himself  of  by  bringing  a  cross  suit  In  chancery ;  plaintiff 
can  only  reply  when  new  llicla  are  stated  In  the  answer ; 
the  oouri  now  has  power  to  order  discovery,  gnnt  Injunc- 
tions, appoint  receivers,  elc.  without  pnttlng  tbe  party 
t«  a  new  suit  In  chancery,  Ithasalso  inwerto  adapttbe 
mode  of  trial,  whether  by  a  Jndge,  by  a  Jury,  or  by  a 
referee,  to  tbe  requirement  of  each  eaue;  a  Judgment 
creditor  may  summarily  examine  his  debtor,  as  to  prop- 
erty, without  being  put  to  a  second  suit  on  tbe  Jndgmeni ; 
and  Judgments  of  all  kinds  are  reviewed  in  one  way,  by 

Tills  Is  the  gist  of  the  new  practice.  To  com|>are  H  with 
the  former  procedure  we  must  describe  ten  or  twelve  dif- 
ferent forms  of  suit,  each  of  wblcb  imperatlrel;  required 
a  method  of  !(■  own.  and  which  together  constituted  two 
great  classes  of  salts,  Iktprinalpal  oltfactqfDiuq^uAfc'itMU 
to  eorreel  Vit  deifleitiKia  i)fthe  alher. 

Mr.  O'Conor  forcibly  presents  tbe  obleotlons  that  have 
been  ui^ed  agninat  the  new  system,  by  some  of  those 
lawyers  who  were   trained  eiclUHlvely  ander  the  c 
These  objections  may  be  summed  np  In  two  proposltioi 

1.  Tbat  the  codlllera  are  entllled  to  no  credit,  tOr  th 
was  a  general  desire  tor  reform,  and  tbelr  work  was  i 
orlglnaL 

2.  That  the  system  of  procedure  adopted  confounds 
necesury  distinctions,  and  contuses  the  administration 
of  Justice. 

On  tbe  Qrst  point  nothing  better  could  be  said  In  Ibvor 
of  any  reform.  Tbe  merit  of  a  refbrm  lies  rather  In  the 
general  need  of  l(,  than  In  Its  originality ;  aud  tbe  success 
of  a  reformer  consists  In  his  getting  the  community  to 
adapt IL 

The  utility  ofthe  change  ts  the  only  qneeUon.  The  most 


it,  and,  I  tbink,  the  ablest  presentation  of  the  merit* 
of  old  modes  of  procedlng.  as  compared  with  tbe  code,  !■ 
apampblet  by  Wm.H.  Greene,  Ewi., of  BunUo,  pnbllsbed 
at  tbe  once  of  the  Cbnunfl-etol  ArteerUier.  It  Is  entitled 
"The  Code  of  Procedure;  or  tbe  Now  and  the  Old  Modes 
of  Proceeding  compared;  showing  the  necessity  of  re- 
storing the  forms  of  actions  and  pleadings  in  cases  at 

Witbnnt  here  discussing  the  question,  a  fbw  Ibcts  as  to 
tbe  cause  of  public  and  professional  opinion  on  this  sab- 
Jectntay  surprise  some  of  those  nnaoqnalnledwttb  what 
has  taken  place. 

The  New  York  Code,  the  pioneer  In  this  refbrm,  was  pre- 
pared In  IMT-lBSO.  As  reported  complete  to  the  legislature. 
In  IfKS  xectlons.  It  Is  an  entire  eystem  of  regulations  for 
nniform  procedure  In  civil  remediea.  Including  rules  of 
evidence,  etc.  Considered  as  a  scheme,  proposed  for  a 
trial.  It  had  the  disadvantage  of  lielng  but  partly  adopted. 
Those  provisions  (fit  sections),  which  regulated  dvll 
aeUont  only,  and  without  the  rules  of  evidence,  etc.,  were 
adopted,  and  constitute  wbat  la  knownas"tbe  New  York 
Code," 

The  reform  thus  Inlttated  has  spread  by  Its  own  force, 
until  now  codes  of  practice,  embracing  substantially  the 
unifbrm  system  I  have  above  described,  have  been 
adopted  In  tbe  following  stales  and  terrltorlea: 

New  York.  Ohio.  Indiana,  Kentucky,  Wisconsin,  Min- 
nesota, Iowa,  Missouri,  Kansas,  Nebraska,  Callfomla^ 
Oregon,  Nevada.  South  UaroUna,  North  Carolina,  Wash- 
ington, Montana,  Idaho,  Decota,  Wyoming,  Arliona. 
I  think  I  might  add  several  others  If  their  recent  slstntea 

A  code  of  criminal  procedure,  a  penal  code  and  a  civil 
code,  the  former  prepared  by  the  same  eommlsslonen, 
and  the  latter  by  Mr,  Field,  In  connection  with  the  lata 
Wm.  Curtis  Noyes  and  Surrogate  Bradford,  have  not  been 
adopted  In  New  York,  but  have  been  substantially,  or  In 
part,  adopted  In  several  of  the  slates  or  territories  atravo 

The  tendency  of  inrlsprudence  toward  the  nnlform 
procedure  In  civil  cases  la  not  conflned  to  this  oountry. 
It  Is  beooming  general,  like  the  tendency  to  adopt  steam 
Instead  of  wind  and  water  powers,  and  telegraphs  Instead 
of  mall-bags.  Theslepsln  this  direction  taken  In  Eng- 
land in  respect  to  the  common  law  proeednre,  some  years 
Bgo,  proved  so  satisfactory,  ttmt  a  Judicature  commlaslon, 
appointed  by  tbe  British  government,  have  recently 
unanimously  reported  In  favor  of  the  adoption  ofwbat 
we  may  call  the  American  system.  This  com  mission  con- 
sists or  eminent  lord  chancellors,  common  law,  equity, 
civil  law  and  admiralty  Judges,  attorneys  and  euilcltora- 
general,  barristers,  solicitors,  etc  In  tbelr  report,  made. 
In  March  1869,  and  now  befOre  parliament,  they  propose 
Iha  merging  of  their  respective  courts  in  one  supreme 
coo^^  having  a  consolidated  Jurisdiction  of  all  casus  now 
cognisable  In  law,  equity,  probate,  divorce  and  admiralty. 
Although  this  goes  beyond  onr  reform,  but  one  of  tba 
commission  (FhlUlmore)  dissents,  and  only  as  to  merging 
admiralty  Jorladlctlon.  They  propose  that  all  suits  of 
whatever  class  shall  be  "commenced  by  a  doonment  tobo 
called  a  writ  of  summons."  As  to  pleadings  they  say: 
"The  systems  of  pleading  now  In  ose.l>oth  at  common 
law  and  In  equity,  appear  to  us  to  be  open  to  serious 
objections.  Common  law  pleadings  are  apt  to  be  mixed 
averments  oflaw  and  flKt,  varied  and  multiplied  In  form, 
and  leading  to  a  great  number  of  useless  Issnea,  while  the 
facts  which  He  behind  them  are  seldom  clearly  discover- 
able. Equity  pleadings,  on  the  other  hand,  commonly 
take  Uie  fOrm  of  a  prolix  narrative  of  the  fftots  relied  upon 
by  the  party,  with  copies  or  extracts  of  deeds,  corres- 
pondence, and  other  documents,  and  other  parllciilsra 
of  evidence,  set  fOrth  st  needless  length.  Tbe  best  system 
would  be  one  which  combined  tbe  comparative  brevity 
of  the  simpler  forms  of  common  law  pleading  with  lbs 
principle  of  stating.  Intelligibly  and  not  teclmlcallr,  Iho 
BubHtanoe  of  tbe  lacla  relied  upon  as  constituting  the 
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plulntJff'8  OT  Che  defeudBiit's  CB«e,  as  dliUnguUbed  trom 
Ilia  evidence.  It  1*  opoa  tlila  principle  Ihat  most  modern 
ImprovemenU  of  pleadliiibavebiKQfoaaded.boCli  In  the 
United  States  and  In  our  own  colonies  and  Indian  possea- 
■Ions,  and  In  Iha  pimcCloe  recently  settled  Tor  Uie  courts 
of  probate  and  dlvoroa, 

"  We  reoomntend  thftt  a  short  Statement  comtmcted  on 
this  principle  at  the  focia  coDatltatlng  the  plalntlir'B 
etmse  of  complaint,  not  on  oath,  to  be  called  the  declara- 
tion. Bbonld  be  delivered  to  the  defendant.  Tbereapoii 
the  defendant  ahonld  deliver  to  tbe  plaintiff  a  ihort 
aiaiement,  not  on  oath,  at  the  bKU  conatltntlng  the 
derense,  to  be  called  the  anawer.  When  new  ^cu  are 
alleged  In  the  answer,  tbe  plalntllT  ahoold  be  at  liberty  to 
replf.  Tbe  pleadings  should  not  go  beyond  tbe  reply, 
aavn  by  special  permission  or  a  Judge;  but  the  Judge 
abould,  at  any  atage  of  the  proceedings,  permit  such 
amendment  In  or  addition  to  tbe  pleadings  u  he  may 
think  necessary  tor  determining  the  real  qnestlon  or  con- 
troversy between  the  parties,  upon  such  terms,  as  to  coals 
and  olbcrwise,  as  he  may  think  III."   •   •   • 

"With  regard  to  the  trial  and  determination  of  disputed 
questions  of  bet,  the  mode  of  trial  varies  aooordlng  to 
the  court  In  which  the  litigation  happens  to  be  pending, 
without  any  auSelent  power  of  adaptation  to  the  require- 
ments of  particular  cases. 

"  We  therefore  recommend  that  gaeat  discretion  should 
be  given  totbeBapremeconrt.as  to  the  mode  oTtrial.and 
that  any  qncatlons  to  be  tried  ahoold  be  capable  of  being 
tried  Id  any  division  of  thecourt  —  1.  Byajndge;!.  Bya 
Jury ;  8.  By  a  referee. 

"The  plaintiff  abonld  be  at  liberty  to  give  notice  of 
trial  by  any  one  of  these  modes  wblcb  he  may  prefer, 
■object  to  the  right  ol  tbe  defendant  to  move  the  Judge  to 
appoint  any  other  mode." 

This  reirort,  which  approves  the  code  system  and  pro- 
poses to  extend  It  still  further,  Is  signed  by  tbe  following 
names  I  Calms,  lord  Chan  cell  or,  Judge  of  court  of  appeals 
In  chancery,  etc.;  Hatherly,  lord  chancellor  and  formerly 
as  SlrWm.  Page  Wood, vice-chancellor;  Bir  Wm.  Erie; 
8lr  James  P.  Wilde,  Judge  of  probate,  divorce,  etc. :  Justice 
Blachburn,  of  the  queen's  bench;  Justice  Moiitagne  E. 
Bmlth.  ot  the  common  pleas;  Sir  John  B.  Karslake, 
queen's  counsel;  Sir  Roundell  Palmer;  Sir  Wm.  M. 
James,  vice-chancellor;  Henry  C.  Rothery,  registrar  In 
admiralty,  and  a  number  of  other  names  eminent  In 
Jurisprudence,  both  Ibr  experience  and  sound  opinion. 

These  fects  show  that  tbe  reform  Is  demanded  by  tbe 
age,  and  that  Its  progress  la  Irresistible.  They  suggest 
the  Importance,  both  to  tbe  bar  and  to  the  bench,  of  a 
candid  examination  of  the  merlia  ot  the  system,  and  a 
telr,  unprejodlced  trial  of  It  where  It  Is  aetoally  adopted. 
Those  who  enter  most  fully  Into  the  spirit  In  which  It 
was  conceived,  And  an  advantage  In  the  ease  If  not  In  the 
ancceis  ot  practice  nnder  It. 

I  am,  respectfully,  yonn, 

ACBTm  Abbott. 


TSRMS  OP  THE  SUPREME  COUItT  FOR  MAT. 
3d  Tuesday,  Oeneral  Term,  Pougbkeepsle. 
M  Honduy,  Circuit  and  Oyer  and  Terminer,  Ballston 
Bpa.  James. 
"1  Monday,  Circuit  and  Oyer  and  Terminer,  Oswe«o. 


3d  Monday,  Special  Terms  (IsHUes),  Kings,  Barnard. 
Sd  Monday,  Circuit  and  Oyer  and  Terminer,  Albany, 

:?  Monday,  CIronIt  and  Oyer  and  Terminer,  Chemung 
Boardman. 
Sd  Monday,  Circuit  and  Oyer  and  Terminer,  Delaware, 

1d  Monday,  Circuit  and  Oyer  and  Terminer.  Ciiautanqns, 


LEGAL  NEWS. 


A  New  Hampshire  paper  su^ests  that  "JtieCiflable 
insanity"  is  the  form  In  whlchverdiotsiu  many  cnsea 
should  be  rendered  aowadaya. 

A  Daosville  (Ind.)  lawyer,  who  had  a  Urge  practice 
or  ten  yeara'  stsndin)^,  has  lett  the  bar  and  gone  to 
preaching  in  the  Methodist  churob. 

Charles  Beed,  a  Boston  barlceeper,  has  been  arrested 
fnr  marrying  a  couple  last  week  who  thought  he  was 
qualified  to  perform  the  ceremony. 

A  San  Franciacan  who  sned  the  city  fc>r  1100,000  on 
account  ot  the  death  of  his  daughter,  who  was  run 
over  by  a  flre-englne,  has  recovered  15^000. 

Some  reeling  has  been  caused  in  Portland,  Me  ,  by 
the  action  ofajudge  in  committing  a  witness,  in  tlie 
midst  ofa  trial  of  a  case,  for  "probable  perjury." 

Judge  Paine,  of  Cleveland,  Ohiii,  recently  derided 
that  a  debt  made  for  Intoxicating  liquors  HOld,  to  be 
reeoldat  retail,  capnot  be  oollectedby  thelanoi  Ohio. 

Judge  Humphrejm,  of  Alabama,  Is  Ui  be  associate 

iusticeof  the  supreme  court  of  the  DlHtriot  of  Colnm- 
ia.  In  platw  of  Judge  Fisher,  who  has  tieen  nominated 
for  United  States  district  attorney  for  the  district. 
According  t«  the  Providence  Prest  they  proeecnte 


NEW  TOBK  STATUTES  AT  LARGE." 

Chap.  408. 

An  Act  relating  to  the  supreme  court  and  to  the 
election  of  a  Judge  oftbe  court  of  common  pleaa  In 

and  for  the  city  and  county  of  New  York. 


Passed  April  21.1870;  tbree-llfths  being  present. 

The  People  of  the  SlaU  of  IVtw  Tork,  rtprttented  In  Save 
onft  AueiWity^  doejVKtasfoUom: 

Bkctiok  1.  The  general  terms  ot  the  supreme  court,  s 
orgnnized  onder  existing  laws,  are  abn^ted  from 
after  the  flrsl  day  of  May  next;  and  thereafter  -"  — 
and  matters  then  pending  In  such  general  term) 
arcordlng  to  Inw  might  be  brought  befc 

oognliBbre  before  "■ '  ■ 

act.    Provide,  nr 


Ibereefter  all  caoRCS 


leless  that  the  said  general  terms 

some  day  to  be  dcslnnalert  by  the  Justices'  composing  the 
same.  r>r  the  purpose  of  deciding  all  metiers  ppndhig 
before  them  en  the  snid  llrst  day  of  May,  and  that 
appeals  may  be  taken  from  tbe  Judgments  and  orders 


flflh,  aeve 


_  and  orders  ot  the  genert 

orsiinlp^d  under  tills  act. 

(  »,  The  atsle  la  hereby  divided  Into  tbur  dfpsr 
Tbe  flrst  department  shall  consist  of  tbe  flrat  . 
district;  the  second  department  of  the  second  . 
dlsrrlct;  the  thlnl  deiiartment  of  the  third.  Ibni 
-'-'"  Judicial  districts;  and  the  fourth  deparlmeii 
-■■■  —•'eighth  Judicial ■"  ■    "'  - 


Tuesdays  ii 


. ._  ....  Jt^'of  New  Y  "fe  o^l^the^V^t 

inunry,  February.  April,  June.  Sepiember 
:  In  the  second  department  at  tliecourL- 
Ly  nl  Brooklyn  on  the  necond  TiiesduyH  In 
I,  September  and  December;  and  at  the 
tlie  city  of  PnughkeepBla  on  the  second 
>e;  In  the  third  department  at  the  capltoi 
Ibiiny  on  tbe  tint  Tuesdays  In  Kebruarv 
L  the  court-house  In  the  village  of  Flalls- 


■ninared  wILh  tba  orlginsJs, 
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bDrgh.  In  Ihe  connty  nf  Cllntnn,  on  the  flr 
July;  al  the  oourt-Dnrsa  In  the  dry  nf  B 
flreC  TurfldayN  In  April  nnil  Replfmbpr:  i 
■-    Ihe  city  of  BlrnhamloTT  --  ■'■- ■ 


mte  In  the  eity 


',  Marrh  ind  Beplembfir;  and  at  the  conrt  h 
Ity  of  Buffalo  on  the  flnC  Mouduys  In  Febn 


JSMkf!4ofth 


I  flhnll  be 


In  tlie  city  of  Buffalo  on  tiie  fln'c  Mouduys  In  February 

ii.  The  gorernor,  by  a  wrllJnK  to  be  flled  In  th?  nlllce 

t,  rteslEnale  rrom  Ilie  whole  benrh  nf 
■erne  eoart  a  nrfsldlnn  JubIIpp  nnrt  two 

..irenphornlddeiiartmenls  to  compose 

tbeKeneral  term  therein.    Aflernuch  l1nitdeHlitnal<""  "' 
presiding  and  nMoclnle  Justices,  tbe  Judicial  foroe 

provlfied  (ttr  tne  bnldlnit  of  snch  (teni — '  • ' 

tnnintalncd  a'nd  iiuppll«l  from  time  .,. —    __ 

neccranry.  and  for  tbat  purpon,  oilier  pnr«1dlna:  nml 
associate  JuBtlees  shall  rrom  time  to  time  WdeslEnnled. 
and  snch  olhpr  and  further  designations  *hfll1  he  mmleby 
the  governor  In  manner  atoresnld.  In  all  cases  any  per- 
son deslsnate'l  as  presldlns  Jusllce  ahAll  act  an  sneh 
during  his  odlclal  term :  and  any  permn  defllgnated  as 
awioclnleJuBtlcRshall  act  an  such  for  flye  yeam  from  Ihe 
a...  _»¥i 1 .  fftter  (he  time  of  his  dmilc- 


natlon,  or  nntll  the  enrllt 

e'esldlng  and  associate  Jai 
rms  as  often  as  vacnncle 


time  and  place  appointed  ft 

nhnit  atteni^  and  In  case 
Justices  shall  nnC  he  nrMP 
pointed  for  holding 


'acnncles  therein  s 

Ice  shall 
lolding  s 


IS.  The 
general  14-rms  of  the  supreme  coiirl;  and  all  laws  rein  tlnit 

firono^ln'ccll  and  orders  made  wltliln  surh  districts,  I /  not 

so  fftrssihcsameareanpllcalile.lojiidgments  pronounced 
and  ordern  made  wllhin  the  Jndlclal  departments,  and  to 
the  general  terms  Instituted  by  this  act. 

I  e.  Causes  and  matters  pending  In  any  general  term 
Instituted  by  this  aet  may  bo  enlllled  In  the  supreme 
court.  The  concurrence  of  two  Justices  shall  be  neces- 
sary to  pronounce  a  decision.  Iftnoshnll  nnteoncur  a 
re-argument  maybe  ordered.    Id  case  of  snch  dlsagree- 


oany  departmi 


s,  designated 


y  other  department.  In  place  of  any  Justice 
In  such  other  department. 

{  T.  To  prevent  the  failure  of  circuit  conrls.  special 
tTms.  and  courts  of  o.yer  and  lermlner,  as  the  same  have 
been  heretofore  appointed  for  tlie  years  eighteen  hundred 
and  seventy  and  eighteen  hundred  and  seventy-one.  In 
consequence  of  the  designation  to  be  made  of  Jnstlces 
for  service  in  the  general  terms,  as  provided  by  thli  act. 
It  (hall  be  the  duty  of  the  governor,  on  the  request  of  a 
Justice  In  any  Jndlclal  district,  to  assign  J n slices  to  hold 
■uch  circuit  courts,  special  terms  and  conrtn  of  oyer  and 
tprmlner  within  such  district;  pmylde<l.  howerer,  thnt 
the  Justices  In  any  district  may  themselves  make  provi- 
sion for  the  holding  of  such  courts.  At  leobt  one  month 
bcfhrelbe  explrollon  of  the  year  eighteen  hundred  and 
seventy-one,  the  Justices  of  Hie  supreme  court  resident  In 
each  judlclHl  department  mentioned  lu  this  act  shall 
appoint  the  times  and  places  of  holding  special  terms, 
-. — ,. . > .g  „f  oyer  and 


I r  department,  for  two  yiwrH'.  commencing  on  thedni 
--■ —  -■-'-•een  hundr-*-— ■ -— ' 


e  made  for  ever;  two 


(H.  Pursuant  to  the  twelfth  seclion  or  the  said  sixth  ni 

'■ '  ■■- natltution.  It  shall  be  the  duty  of  the  gov 

— , ._, rest  shall  require,  to  denl* 

Kupertor  court,  or  court  o 


hold  circuits  and  special 

that  clly  ;  such  deslunnllon  shall  be  In  writing. 
specify  the  time  nnu  place  of  holding  any  such  circuit  or 
special  term.  When  a  case  or  bill  of  exceptions  shall  be 
made  In  any  cause  tried  at  such  circuit  or  special  term, 
the  same  Ifhall  he  petlleil  before  the  Judge  lioldlng  Hie 
same,  and  the  review  shall  bo  had  at  a  special  or  general 
term  of  the  supreme  court  In  the  same  manner,  end  wllh 
the  same  effbct.  as  Ifsuch  circuit  or  special  t«rm  had  been 
held  by  ■  Jostlce  of  the  supreme  court. 


It  they 


lall  n 


ve.  In  addition  I 


'h  stflted  salaries, 


a  per  diem  allowanpoof  five  dollars  per  dav  for  1..=..  .«>•- 
son  able  expense*  when  absent  from  their  homes  and  en- 
gaged In  holding  an^  general  or  special  term,  circuit  court 

liied.  to  revise  the  mles  of 
im_  shall  be  paid  to  the  chief 


yentlon   as  herelnnfler  i 


fudg 

or  any  s 

noclate  Judge  of  th 

IS'?:; 

nd  second  Judicial  dls- 

no 

Is  andother  matte 

heard  and  determined 

pealed   from  shall  be  entored.  or  In  which  the  matter 
brought  UP  arose,  nnless  two  of  the  genersi  term  Justices 
shall  he  Incansble  of  sitting  on  thn 
-le  matter.  In  wlitch  esse  the  annnal 

jII  he  nrdereil  to  he  heard  In  romeolher 

:  and  In  that  cA^e  snch  api>enl  or  other  matter 
■d  and  determined  In  the  department  to  wblch 


of  his  depntles.  andhy  two  "inBtBhiBs'or'pnlVee'offlne 
™il^i"',1?""'"'''\''''  ff  "herlfr;  and  by  a  crier  for  con 
within  the  conntv,  and  hvthe  county  clerk  orhladenn' 
all  of  whom  shall  act  under  (he  direct  Inn  nf  the  court 
nf.h-  .,....i^.__  .„,..— .  -_»  .,..  iherlffof  the  conn 


n  which  the  general  tt 


comfortable.  ( 
the  court  with 
)  Jl.  The  fed 


Incnn-lstent  wllh  the  conslltuHon  nr  any  slat 
stite  shall  remain  In  force  onttl  abolished  or  i 
Ihegeneml  term  lustices.  the  chief  Judges  of  th 
courts  nf  cities,  the  chief  Jodge  of  the  court  .y 
pleas  of  the  city  of  New  York  and  of  the  city  conn  ot 
Bronklyn  in  convention  assembled,  at  thflCHpllol  In  (ti« 
''I','- .  >">»">".  A  convention  of  such  Jusdcea  end 
chief  Judges  shall  he  held  al  the  piece  aforesaid,  on  th* 
first  WertnesdnyloAugiist.eighteen  hundred  end  seventy. 


be  applicnble  to 


{  11.  The  governor  may.  whenever  In  his  Judgment  the 
public  good  shull  require  it,  appoint  extraordinary  gen- 
eral torms,  circuit  courts,  and  special  terms  of  the 
supreme  court  and  courts  of  over  and  terminer,  and  ha 
shall  designate  the  time  and  place  the  sameshall  be  beld, 
and  name  the  Jusllce  who  shall  hold  the  extraordinary 
circuit  or  Bpecfal  term,  or  preside  In  such  oonrtof  oyer 
and  lermlner,  and  he  shall  give  nodce  of  such  appoint- 
ment In  such  manner  OS  h<  may  believe  the  public  good 
action  which  was  referred  toajasdeeof 
t  supreme  court,  and  was  pending  and  nndelermlned 
day  of  January,  eighteen  hundred  and  aev- 


le  proceedings 


requlri. 

—  —  first  day  of  January.'elght 

enty.  and    In    which    (esllmnny  had  been  tski 

supreme  conrl,  at  a  special  term  thereof. 

crpllon  order  (he  evidence  so  tnlten.  and  1-,  , „ 

had  in  such  acHon.  to  stand,  and  have  the  same  fbroe  and 
effect  In  the  further  prosecution  of  Bald  action,  or  the 
diifenselhereof  before  the  court,  as  If  such  evidence  bad 
been  lahen  or  pmeeedlngs  had  before  the  court. 

116.  At  the  elecllnn  directed  to  be  held  on  (be  Oilrd 
Tuesday  of  May,  eighteen  hundred  and  seventy,  under 
the  provlslona  of  chapter  cIglity-Blx  of  the  laws  of  eight- 
CPU  hundred  and  seventy,  there  shall  U'  chosen,  by  tha 
electors  of  the  clly  and  county  of  New  York,  a  Judge  of 
the  court  of  common  pleas  of  said  clly  and  county,  in  tha 
1  iBoe  of  John  B,  Brady,  who  has  rCBlgned  his  otHce.  and 
le  said  Judge,  so  to  be  elected  parsnanl  to  this  act,  shall 
•■■-upon  htsofflclaldulloson  the  first  day  of  January  r 


Will  by  law  expire. 


ion  the  first  day  of  January  r 

Tm  of  o(Dc«  of  the  present    (* 

Intment  from  the  governor.  '  ^ 


I  shall  take  emat  Immediately. 


THE  ALBANY  LAW  JOUENAL. 


306 


The  Altaiy  lav  JoumaL 


Albast,  May  1^  1870. 


CONSOLIDATION  OP  BBITISH  LAW. 

Tha  bill  rerlvliiK  the  Mt  of  18M  Ibr  oonsolldatlDK 
the  stafaitea  of  the  United  Slates  reminds  of  the 
ooloBBal  ecbeine  of  oodlflctttloD  In  pn^n^sa  in  Eng- 
laod.  That  nation  has  now  two  great  legal  relbrme 
on  hand.  Indeed,  the  present  period  U  a  sort  of  jorsl 
revival  in  the  old  oonntr;.  During  the  reign  of  Wil- 
liam the  Fourth  great  and  beneflolal  ohanges  were 
made  In  the  law  of  BriUah  conveyancing.  The  flnrt 
year  of  Queen  Tlotorla'a  reign  prolonged  the  bene- 
ficial era  of  law  reform,  and  gave  to  the  British  world 
the  Willa  act,  1  VloL  c.  2B,  and  tha  Judgment  act,  1 
and  2  Tlot  o.  110  (the  latter  now  unhappily  repealed). 
But,  exoept  the  Short  act,  8  and  9  Vl«t  &  106,  no 
other  important  oonyejanelng  aot,  nor  indeed  anj 
other  great  measure  of  legal  reform,  haa  been  passed 
In  the  reign  of  her  present  nu^l^^-  Now,  however, 
Brltiah  ex-ohanocdlon,  life  peers,  and  aspiranls  to  Ute 
beaeh,  are  engaged  in  a  mutual  contest  as  to  which 
shall  excel  in  the  vigorona  and  radical  nature  of  his 
enf^eeUons.  Bven  the  question.  Where  should  the 
new  law  oourts  be  boiltf  has  led  to  an  amount  of 
d^Mle  and  partlBanshlp  that  Infllcates  the  high  tem- 
peratnre  to  which  the  BriUsh  l^jal  world  last  present 
exdted. 

The  want  of  a  code,  or  digest  of  English  law,  has 
been  long  felt  In  that  country.  British  law,  like  the 
British  empire,  to  scattered  over  vast  regions,  having 
hardly  any  mntnal  Interoourse.  Nay,  even  a  statute 
will  often  oonlaln  ajumble  of  provisions,  some  of  the 
most  important  nature,  and  others  almost  ladioroos, 
from  the  paltry  matters  fbr  which  they  provide. 
Upon  cases,  however,  Ute  eucoess  of  a  suit  usually 
depends ;  and,  therefore,  thon^  an  English  lawyer 
had  mastered  all  the  statutea  passed  since  magna 
eharta,  all  ancta  knowledge  proflteth  him  nothing 
nnlees  he  is  aoqoainted  with  the  latest  Judicial  decis- 
ion, or  possibly  even  dictum,  upon  Uie  point  in 
question.  To  remedy  this  want  of  arrangement  In 
the  British  legal  system,  a  law  digest  oommisslon  are 
now  preparing  a  consolidation  of  the  whole  law  of 
England,  upon  the  following  plan : 

The  oommiaeionera  do  not  propose  to  make  any 
change  in  the  existing  law,  "Whatever  Is  Is  right,"  so 
tax  as  their  present  labors  are  concerned.  They  will 
merely  separate  the  chaotic  elements  into  dlstlnot 
classes,  and  make  the  waters  and  tbadry  land  assume 
definite  boundaries.  They  intend  placing  nnder  each 
title,  as  In  a  law  dictionary,  every  rule  of  common 
law,  every  statute,  orpartofa  statute,  and  every  Judi- 
(dal  decision  or  dlctam  Illustrating  the  point.  To  use 
a  common  example,  they  will  sort  the  cards,  pladng 
all  of  each  species  together,  with  minor  varieties  of 
detail  In  equally  fblidtous  appoeition. 

This  Is  not  a  code,  which  consists  only  of  general 
propositiona ;  nor  is  It  a  digest,  which  treats  only  of 
particular  points ;  but  It  will  enunciate  general  rules 
where  the  cases  will  warrant  tbem,  and  it  will  also 


give  particular  cases  in  somewhat  of  detail,  wherever 
the  point  appears  to  be  su»  generis. 

Consolidation  then,  and  not  a  code  or  digest  pwr  et 
timple,  appears  to  be  the  aim  of  the  law  digest  com- 
mission.  Their  work,  complete,  will  be,  like  oar 
dvil  code,  a  large,  handy  book  or  law  dictionary,  of 
nse  as  well  to  the  stndent  as  the  practitioner.  We 
doubt  whether  law  con  be  made  easy  to  the  layman, 
or  that  any  oonsoUdaUon  will  preclude  the  neoeasi^ 
for  resort  to  profossiooal  advice  in  every  case  of 
dlfflcnlty. 

The  English  plan  Is,  as  we  have  shown,  to  a  great 
extent,  foimded  upon  onr  own  method  of  oodlflcation. 
It  seems,  however,  to  have  been  prematurely  adopted 
in  England^  nntU  the  proposed  abolition  of  the 
distinction  between  law  and  equity  had  been  carried 
Into  efEsot.  As  the  Judicature  bill  now  before  par- 
liament will  revolatlonlie  practice  In  general,  we 
presume  that  department  will  be  left  untouched  by 
the  digest  commission.  We  wish  the  commissioners, 
at  all  eventa,  every  success  in  their  praiseworthy 
attempts  to  reduce  the  present  ditjecta  mettiAra  of 
British  Jurlsprudenoe  to  something  like  "law  and 

COL.  EDWARD  D.  BAKBa* 
The  work  of  Oie  soldier  may  be  more  brilliant,  but 
that  of  the  Ic^dslator  Is  more  enduring.  The  one  will, 
at  the  most,  affect  the  condlUon  of  a  few  generations 
and  a  limited  number  of  Individuals,  while  the  other 
la  liable  to  spread  IIb  Influences  beyond  the  people 
among  whom  and  the  age  In  which  it  was  performed, 
to  survive  and  ooutrol  the  aotiona  of  men,  not  only 
when  the  labors  of  the  legislator  are  finlahed,  but 
when  hia  people  and  their  clvUlzaUon  have  passed 
away ;  nay,  when  even  the  monuments  of  that  olvlli- 
aation  and  that  people  have  been  destroyed  and  their 
history  become  a  myth.  Otbbon,  In  the  opening  of 
his  well  known  chapter  on  the  dvil  law,  draws  a 
beautiful  comparison  between  the  military  triumphs 
of  the  Boman  emperor  and  the  peaceftil  triumph  of 
the  code  which  bears  that  emperor's  name.  And  the 
result  Indicated  by  the  btotorian  must  ever  be  peoa- 
liarly  grattfying  to  the  members  of  the  l^al  profoe- 
slon.  The  great  empire,  whose  power  and  richea  were 
infinite,  the  material  wealth  of  a  generation  which 
had  succeeded  to  the  acoumulationB  of  upward  of  a 
thousand  years  of  national  prosperity,  the  vast  and 
well-dlsdplined  army,  the  productions  of  art,  the 
oonvenlenoies  and  oustoma  which  had  resulted  ftom 
long  oontinued  dvillsed  social  Interoonrse,  the  lan- 
goage,  almost  the  literature  of  that  age,  have  been 
deatroyed.  The  pomp  of  snooessful  warlhre,  the  long 
prooeeslon,  the  magnificent  music,  the  enthusiastic 
mulUtnde  have  become  as  nothing.  But  the  silent, 
unnoticed  labors  of  Trebonlau  and  hiaossooiates  exert 
an  influeuoe  upon,  aye,  form  and  control,  theJodldaJ 
legislation  of  to-day.  We  live  under  another  dvlllaa- 
tion,  between  which  and  that  of  Borne  the  law  ia  Uie 
only  oonnecUng  link. 
Bo,  too,  with  the  Hebrew  law.    What  care  we  to 


Ju*.  WaUooe,  Bprlnsfle'ld,  III ;  iaHL 
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knoir  irtiether  the  iBraelite  or  Uie  PhlllaUne 
victorioni  In  battle.  We  can  read  the  soDg  of  Mo«es 
and  neither  appreal«te  the  discornQture  of  the  Egyptian 
nor  the  triumphant  J  ny  of  the  aona  of  Jacob.  Bat  the 
atatates  enacted  In  Uie  wildemeaa  are  pretent  with  ns 
•nd  restrain  the  dally  aotion  of  oar  lives. 

Nevertheless,  Uie  glitter,  Ute  (dronmatsnoe,  the  Im- 
mediate rewards  of  military  fiune,  lead  many,  espe- 
cdally  In  a  time  of  pabllo  oommotlon,  when  that  senti- 
ment which  the  republican  names  "loveof  conntry" 
and  the  monarchist  "loyalty,"  is  peculiarly  stTong,  to 
seelc  either  to  achieve  reputation  or  ftilflll  a  duty  by 
entering  the  lists  of  battle.  With  no  one  te  ttaU  feel- 
ing stmngN  than  with  the  lawyer.  Ambitious,  earnest 
to  reach  the  rewards  of  successful  eflbrt,  oRentlmea 
dlsconrsged  with  the  hope  defbrred  which  maketh  the 
profession  sick,  he  is  ready  to  abandon  the  sure  bat 
long-delayed  results -of  laborious  devotion  to  his 
peaoeltUcslllng,  and  find.  If  possible,  amid  the  dangers 
of  war,  a  quicker  though  more  uncertain  conoloalon. 

There  are,  however,  those  among  us  who,  having 
already  reached  tlie  highest  position  possible  to  be 
attuned,  enter  the  military  service  simply  f^m 
devotion  lo  tlie  country  from  which  they  have  re- 
oeived  so  many  honors.  They  can  gain  no  advance- 
ment from  the  army;  they  there  peril  wiUi  their 
lives  all  the  pleasures  and  the  emolamenta  belon^ng 
to  the  station  they  already  occupy.  Everj  great  war 
witnesses  snch  saorifioes,  and  the  late  war  for  the  sup- 
pression of  the  rebellion  formed  no  exception  to  the 

Among  the  foremost  to  leave  the  higher  walk*  of 
dvll  life  dnrlng  that  war  was  Edward  D.  Baker,  then 
United  States  senator  tronx  Oregon.  An  Englishman 
by  birth,  his  UEb  liad  tieen  from  Inlkncy  spent  in 
America.  In  his  early  years  he  had  served  with 
distinction  In  the  Black  Hawk  war,  and,  having 
ohosea  the  law,  he  removed  to  the  capital  of  nilnois, 
where  he  soon  achieved  reputation,  and  was  elected 
to  the  state  Iff^lslatnre,  Here  h«  gave  such  satls&o- 
tlon  to  his  oonstituenta  that  he  was,  in  ISU,  ^ected  to 
congress.  Upon  the  breaking  out  of  the  Mexican 
war,  Ikowever,  he  entered  the  army,  leaving  his  seat 
in  ooi^Tess  for  that  pnrpnse.  After  returning  from 
Mexico,  be  was  le-eleoted  tooongreas.  Subsequently 
he  took  an  active  interest  In  the  Panama  railway,  and 
removed  to  Califbmla,  and  thence  to  Oregon,  fktim 
which  state  he  was  elected  senator  in  tsao,  and  took 
his  seat  in  the  senate  In  December  of  that  year. 

His  career  In  the  senate  was  destined  to  be  brilliant 
and  brief!  Upon  the  breaking  out  of  the  war  of  the 
rebellion  In  April,  be  at  once  announced  tils  intention 
of  taking  active  part  therein,  and  in  a  few  weeks  was 
fbnnd  upon  the  "  tented  field," 

Here,  too,  he  was  fitted  to  have  but  a  brief  ezperi- 
enm.  On  the  Slst  of  October,  ISSl,  he  feU  in  batUe  at 
Ball's  Bluff,  Va. 

Almost  every  person  who  reads  this  will  remember 
that  battle,  lliey  will  rememtMr,  also,  as  chief  among 
the  Incidents  of  ^at  battle,  the  death  of  Senator  Baker. 
During  the  continuance  of  the  war,  others  as  popular, 
as  ablesabe,  gave  up  their  lives  for  tbeircouatry.  But 
be  came  bo  early  on  the  list,  his  sacrifice  was  so  great, 
his  reputation  and  hij.  eloquence  were  so  wqll  known, 
that  bis  death  added  a  great  disaster  to  the  already  too 


many  disasters  then  happening  to  the  country.  Tbe 
military  profession  bad  lost  a  veteran,  experienced 
and  prominent  In  three  wars.  The  ttigheat  legislative 
body  of  our  nation  had  seen  taken  (h>m  their  number 
an  eloquent  man,  whom  they  bad  alreadynamed  as  a 
leader.  The  fbllowers  of  tbe  profession  he  had  chosen 
felt  tliat  with  bis  departure  had  passed  away  one 
wboee  ftiture  career  would  add  much  to  the  already 
glorionsrecordwherebytbeyaredisUngnlahed.  And 
tbe  laborers  in  the  vineyard  of  Him  whom  Christians 
call  ttte  Master,  mourned  the  loss  of  a  brother  whose 
earnest  snd  active  efforts  had  gloriously  advanced  the 
cause  of  that  Master,  while  they  bowed  in  humble 
■ubmiaslon  to  the  Providence  that  bad  decreed  his  and. 

The  war,  In  whose  early  batUe  this  man  fell  a  sacri- 
fice, has  closed ;  tbe  dvio  and  military  honors  which 
were  rendered  U>  bis  memory  are  now  remembered 
but  as  an  Incident  of  the  great  conflict  throug^i  which 
we  were  then  passing.  But  it  is  fitUng  now  Ibr  the 
profession  to  which  he  belonged,  and  to  wtilch  he  was 
educated.  In  these  peaceful  days  —  the  days  of  their 
triumph  — to  produce  an  enduring  tribute  to  his 
memory.  That  has  heen  done  in  tbe  only  manner  in 
which  the  bar  has  ever  perpetuated  the  fiune  of  one 
of  Its  namlDer.  Mr.  Wallace,  a  well-known  lawyer 
of  Illinois,  has,  at  tbe  en^cestion  of  the  probation, 
published  a  biographioal  memoir  of  Senator  Baker. 
It  Is  ablj  written,  but  not  as  well  printed  and  bound 
as  we  oonld  wish.  An  excellent  photograph  of  Col. 
Baker,  well  execnted,  and,  we  are  told,  a  good  like- 
neas,  acoompanlee  the  work. 

But  we  cannot  dwell  longer  on  the  memoir.  It  is 
tbe  HAM  about  whom  we  have  been  speokiDg,  and  we 
thank  Mr.  Wallace  for  his  biography,  and  Ibr  placing 
In  an  enduring  tornt  the  history  of  one  who  did  so 
much  honor,  not  only  to  his  adopted  state,  but  to  the 
country  in  wliuee  service  he  gave  up  his  life. 


LAW  AND  LAWYERS  IN  LITERATUXE.* 

XVIIL 

x-BOAL  soNSH  aud  BVBLBsqrBB 

"  Law,  a  Comic  Song,"  set  to  the  music  of  Malbrook, 

is  perhaps  old  enough  to  bear  resuscitation : 

"  Corns  list  to  me  a  mlnntfl. 
A  BODE  I'm  going  U>  begin  It, 
There^  HimethJnB  serloDB  In  It. 

80.  pray,  attealloD  draw. 

TU  all  about  Uie  Iaw, 

Ro.  pray,  attention  draw. 
Experience  I  have  bought  It, 
Ana  now  lo  yon  I've  brought  It: 
Wlli  you  or  not  be  taughritT 

L-A-W  — taw, 

WLlch  has  mel  with  a  denM  of  eolat. 
If  you're  fond  of  pure  vexation, 
And  long  procraalLnatlon, 
You're  last  in  a  altuaUon 

To  enjoy  a  suit  at  law. 

"  When  your 

Yon  only  think  of  winning. 
Attorneys  slyly  grinning, 

Tbe  white  tbe  cash  tbey  di 

ToDr  cauae  goes  on  •ee.sai 

.-  1 .^g  yoarcash  they 


aotheratlon. 


If  yon'refond,  ela 


•  Bntand.aocoriirni Id  Actor  Coiunea.  h 
vf  0-*  RiV"P'  OMirt  or  th?  uniled  Saiea  Ibi 
or  Vew  xorkj  VV  **•*  yw  CD-  ^7  InviHS  B 
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"  Bnoll-llke  your  caaae  1b  craeploB, 
It  blnde™  you  from  sleeping, 
Atlornevs  only  reapliig, 
For  Itlll^oDrisaB  they  draw; 


L-A-W  — l«w. 


yoa  and  Uie  bubble  buret  Is, 
And  though  you  don't  get  Jnatlce. 

Xon're  sure  to  get,  plenty  of  Law. 

And  L-A-W  — law. 

Leaves  you  not  worth  a  itraw. 
"  Bo.  If  life  Is  all  Hunir  and  honey. 
And  fortaue  has  alwavB  been  Buony, 
And  you  want  to  get  rid  of  your  money, 


Un'S  » lottery  —  therefore 
WItbont  a  wby  or  a  wherefore, 
I'd  adTlie  yoQ  to  go  to  law, 
AndL-A-W-law, 
Does  like  a  blister  draw. 
If  yoo're  fond,  etc" 

iM  of  crim.  oon. : 

"  Tbe  charge  prepared,  the  lawyers  met, 
Tbejudges  on  the  tranche*  wriggling: 
Orators  line,  with  speeches  sat. 
Put  all  the  BlgDoraij  giggling. 
Calprlt  here,  with  heart  of  coal, 
From  illster  Uudgeon  stole  bin  soal. 
Hymen's  couch,  where  cheek- by-Jowl, 
A  fry  of  eherobB  bleat  their  naisery, 
I^  this  TaraulQ  sbe  did  barken. 
Serpent,  Eden,  poison,  flattery, 


A  lUher  Antio  —  tbe  law  : 


Till  faxt  you  get  flxed  Inltaolaw; 
Then  lofty  or  low  be. 
He'll  tickle  your  toby, 

Win  old  tether  An  tic  —  the  law. 
"  Old  Bitber  Antic  — Ihe  law. 

Will  chatter  like  any  lack-daw, 
With  Justice  In  waiting, 
Wllh  parchment  and  prating. 

Descant  on  each  quibble  and  flaw  i 
8a  quick  In  bit  notions, 
So  slow  In  hlB  motions. 

Is  old  Ihther  AnUa  —  the  law. 


Is  goods  and  hlsct 

For  Bin  Is  bis  mother, 

And  BeelKbab's  brother 

la  old  Ikther  Antio—  tbe  law." 

"  I'm  tluuikhtl  rm  not  a  lawyer : " 

"  A  lawyer  Is  thought  to  be  clerer, 

And  which  1  don't  mean  to  deny, 
From  Interest  lie  ueTer  will  sever, 

Give  blm  fees  aud  he'll  never  grow  shy. 
Eticb  clients.  Involved  In  the  law. 

Are  things  which  a  lawyer  desires. 
And  to  lay  on  tbem  softly  his  paw. 

Then  bis  coats  be  genteelly  requjree." 

[Spoken.]  "  Here,  sir,  is  my  bill  of  oosts,  wlilcb  I 
oonoeive,  under  the  clrcumstanoea  of  tliia  caoe,  yon 
will  not  tbink  immoderate. '  "Oh,  no  I  not  in  tlie 
least;  b«re'BBdraft(br  the  amount."  "Thank you, 
■ir,  I  am  exbvmely  obliged  to  yon,  and  I  tnut  upon 
a  almllar,  or  any  (liber  ooca^on,  when  I  maytuTethe 


pleanure  of  seeing  your  ftoe  again,  tbe  like  asBldnity, 
attention  and  appllMtlon  will  not  be  wanting  on  my 

"With  Dl«  latitat  and  capiai, 

BU'a  and  flerl-fticlnB, 

Farcnnient  rolls  and  paper  allps. 

Honey  lonBue,  but  lyS.  tip., 

I'm  tb&nkfnl  t  m  not  a  lawyer. 
"  His  coat  then  denotes  his  prafMalon, 

For  In  black  tbinn  a  lawyer  dellgiiU^ 
Ee-B  afraid  It  wnn't^ast  till  next  season. 

When  money  will  put  It  to  rlgbtn. 
Ob  I  bow  much  will  bis  clients  now  grieve 

Since  tbe  lawyer  is  going  to  rock. 
And  unless  they  give  nim  a  reprieve 

Ue  will  not  have  a  ooat  to  his  back." 

[Spoken.]  Chari^,cliarity,genUemen,ifltbenoblest 
passion  of  man ;  pray  endeavor  to  get  into  law,  and 
let  ma  endeavor  to  get  yon  out  of  it ;  Ibr  believe  me, 
gentlemen,  It  is  an  Indisputable,  ineontrovertible  and 
undeniable  fact,  as  times  now  go,  that  a  lawyer  can 
scarcely  get  an  honest  piece  of  bread,  or  oorlu  anffl- 
oient  to  keep  his  head  above  water. 

"  Wttb  his  dedlmus  and  alias. 
Chancery  suite  and  habeas. 
Old  settlemenls  and  abstrocls. 


The  lAwyer'B  Clerk  —air:  Poor  Jack: 
"  Qo,  lawyers,  and  sorivenera,  and  clerks,  d'ye  see, 

'Bout  parchment,  pens,  Btamps,  and  tbe  like ; 
A  snug  little  desk,  and  a  good  ofllceglve  me, 

And^talnt  to  a  lltUe  I'll  strike : 
Thoui;h  the  deed  should  be  long,  air,  and  I  pressed  ft 


Tob< 

For- 


..  ._  .. ^Jodceal 

Tbe  guard  and  prateelsr  of  Jack. 

luDder,  d'ye  see. 


'  I  heord  roy  good  roaster  palaver  one 

'Bout  writs.  l>onds  and  deeds,  and 

Bo  many  Une  things  to  me  tie  did  so; 

"1  mode  law  as  plain  as  a  piker 


For  lays  he,  how  onr  client  cL , 

'"'•' — •  — '-TS  ttaatoome  down  below 

things  tlu"      

Tbe  ch let JostlM  would 

l5e'i^''pir 

That  same  noble  Judge  that  slla  perched  nj 

Will  be  guard  and  protector  of  Jack. 
"  t  says  to  a  client  (for  d'ye  see,  he  would  sw 

when  he  lost  his  laat  cause  ail  through  n 
I  give  you  my  word  the  proceedinga  Wi —  ' 

And  to  doubt  It  a  fOoI  yon  must  be; 


don't  be  lo  soft, 

aek, 
I'ye  see,  ttiose  twelve  men  that  sit  perched  up  aloft, 
^ijl  ,.. . ....  *—  .— w 


Next  cause  yi 

For,  d'ye  see,  tL ._ ___ 

They^ll  then  glvea  verdict  (or  Jack. 


'  D'ye  mind  me,  a  lawyer  shoald  be  every  Inch 

All  In  one,  as  the  skins  ofa  deed, 
And  well  brave  tbe  oonrt,  too,  without  olT 'ring  to  flinch. 

If  ever  he'd  wish  lo  succeed : 
Aa  to  roe  In  oil  caoses,  ail  brielfe,  pleas  and  ralta. 

Nought's  a  trouble  If  money  Itbrlngs, 
Hy  advice  I  wlU  give  to  reap  theOrstfrnit, 

Charge  high,  and  the  blame  Is  the  king's. 

" '  -"—'t  think  me  so  soft, 

ic«al>aok, 
, „.  ihat  alts  parch 

WlU  be  guard  and  protector  tor  Jaok." 

From  "  An  Hundred  Years  Henoe :" 
"  Ton  cbanoeiy  lawyers. 
Whose  subtilety  tbrfves. 


Whilst  pies 
AolM^A; 

May  boast  c 
In  lbs  pr« 


his  aubtllety 
ent  tense, 

yean  henoe." 
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Conaequenoea  of  Sunday  trsTeUng,— fiiauded  on 


"  Three  eminent  men  oT  the  I 
LBt«lr  traveled  on  *tanrU.i 
Throagh  roads  that ' 


UKeth 
'er'dw 


.  renrdlng  the  day  nor  the  weetlier ; 
QCtn  tbey  got  Into  >  pit, 
'irdluiuiiuietaletobe  to) 


lere  they  and  thetr  horses,  (d  lett. 


cold. 


y  thick  and  thro'  thin, 

Yet  the  mar*  now  tbey  tried  to  got  out. 

The  deeper,  alas,  they  sank  In. 
Oti,  Fortaue  1  now  land  'em  thine  aid, 

Or  how  oana't  thon  aniwer  thy  charge  T 
ThoQ  haet  Coke  npon  Littleton  laid. 

And  pQll'd  dovn  the  Btatalei  at  lane. 
The  foddeee  waa  mov'd  with  tbelr  orlea. 

And  delermin'd  to  lave  all  their  Uvea 
Tlien  QDlok  to  their  inoGor  she  Dlea, 

-^  toe  Joy  ortt-"-  '" — " ■■  — ' — 

'IsJH  — 

I  hope  yon  w __  , 

To  tikvel  on  Sunday  aealo." 


ir  preenme 


A  OBOBS-KXAMIIIATION  IS  0HIX7. 

aorritttr.  Call  John  Tomklna.  WUnew,  Berel 
'(Ib  sworn.)  it.  Look  tbis  way  —  what's  your  nameT 
W.  John  Tomklna.  B.  John  Tomklns,  ehl  And 
praj,  John  Tomklns,  what  do  yon  know  about  this 
affolrt  IT.  As  I  was  going  along  Cheapside'-  B, 
Btop,  atop  t  not  quite  so  ftst,  John  Tomklns,  When 
was  you  going  along  Cheapddef  W.  On  Monday, 
the  26th  of  June.  B.  Oh,  oh  I  Monday,  the  26th  of 
June ;  and,  pray,  how  came  yon  to  know  that  It  waa 
Monday,  the  2eth  of  Jane  t  IT.  I  remember  it  very 
well.  B.  Yon  have  a  good  memory,  John  Tomklns ; 
here  Is  the  middle  of  Noveniber,  and  yoa  pretend  to 
remember  your  walking  along  Cheapside  In  the  end 
of  Jnuef  W.  Yea,  dr,  Iremember  It  ssif  it  wosbut 
yesterday.  B.  And  pray,  now,  what  makes  you  re- 
member It  so  very  well?  W.  I  waa  Uien  going  to 
fetch  a  midwife.  B.  Slop  there,  If  yon  please.  (Gen- 
tlemen of  the  Jury,  please  to  attend  to  this.)  So,  John 
Tomkina,  yon,  a  hale,  heart;  man,  were  going  to  fetch 
a  midwife?  Now,  answer  me  directly — look  this 
way,  sir ;  what  oould  yon  possibly  want  with  a  mid- 
wlfeT  W.  I  wanted  to  fetch  her  to  a  neighbor's  wife 
who  was  111  abed.  B,  A  nelghbor'a  wife  I  Wkst, 
then,  you  have  no  wife  of  your  ownT  W,  No,  sir. 
B.  Recollect  yoniaelf ;  you  say  yoa  have  no  wife  of 
yonrown.  W.  No,8ir;  I  never  had  a  wife,  B.  None 
of  your  qoibbles,  friend ;  I  did  not  ssk  yon  If  yon 
ever  had  a  wife.  I  ask  yon  if  you  have  now  a  wife ; 
and  you  aay  no.  IT.  Y«8,  sir;  and  I  aay  truth,  B. 
Yea,  air  t  and  no  air  I  and  yon  say  truth  I  Ws  shall 
soon  and  that  out.  And  was  there  nobody  to  fetch  a 
midwife  but  youT  W.  No,  my  neighbor  lay  111  hlm- 
selt  B.  Wbat  i  did  he  want  a  mldwif^  too  T  (A  lond 
laugh.)  W.  He  lay  ill  of  a  feyer ;  and  so  I  went  to 
serve  bim,  B.  No  donbt ;  you  are  a  very  serviceable 
fellow,  in  your  wtv.  But  pray,  now,  afler  yon  had 
fMohed  the  midwife,  where  did  you  go  T  IT.  I  went 
to  odl  upon  a  tHend.  B.  Hold;  what  time  in  the 
day  was  this  T  W,  About  seven  o'clock  In  the  e 
lug.  B.  It  was  quite  daylight,  waa  It  notf  W.  Yes, 
sir ;  It  waa  a  fine  summer  evening.  B.  What  I  Is  It 
alwaysdayllghtlnasununereveningT  W.  Ibelleve 
BO  (smiling),  B.  No  laughing,  sir.  If  you  please ; 
Is  too  serious  a  matter  for  levity.  Wbat  did  yon  do 
when  yoa  went  to  call  npon  a  friend  t  W,  He  asked 
ne  to  lake  a  walk ;  and  when  we  were  walking,  we 


beard  a  great  Doise —  £,  And  where  was  this  T  IF.In 
street.  B.  Fray  attend,  sir;  I  don't  ask  yon 
whether  it  was  in  the  street ;  I  ssk  yon  what  streett 
W.  Idon't  know  the  nameof  the  street;  bntlttuma 
down  from  —  B.  Now,  sir,  upon  your  oath,  do  yon 
say  you  don't  know  the  name  of  the  street?  IT.  No, 
I  don't.  B.  Did  yon  ever  hear  it?  W.  I  may  have 
heard  It  j  but  I  can't  say  I  remember  it,  B.  Do  you 
always  forget  what  you  have  heard?  W.  I  don't 
know  that  I  ever  heard  it ;  but  I  may  have  heard  It, 
and  forgot  It.  B.  Well,  sir,  perhaps  we  may  foil  upon 
a  way  to  make  you  remember  it.  W.  I  don't  know, 
air ;  I  would  teU  It  If  I  knew  IL  £.  Oh  I  to  be  sure 
you  would;  you  are  remarkably  oommunlcative. 
Well,  yon  heard  a  noise,  and  I  suppose  you  went  to 
see  it,  too.  IT.  Yes;  we  went  to  the  boose  where  it 
came  from.  B.  Sot  It  came  ftom  a  house;  and,  pray, 
what  kind  of  a  house?  W.  The  Cock  and  Bottle;  a 
publio  house.  B.  The  Cock  and  Bottle  t  why,  I  never 
beard  of  snob  a  house.  Pray,  what  has  a  cook  to  do 
witbabotUe?  IT.  I  can't  tell;  that  la  the  sign.  B. 
Well;  and  what  passed  there?  W.  We  went  In  to 
see  what  was  the  matter,  and  the  prisoner  there— 
B.  Where?  W.  Him  at  the  bar  there;  I  know 
him  very  welL  B.  Yon  know  him?  How  came 
yoa  to  know  him?  W.  We  worked  Journey  work 
together  once ;  and  I  remember  bIm  very  well.  B, 
So,  your  memoiy  returns ;  you  can't  tell  tbe  name  of 
the  street,  but  yon  know  the  name  of  the  publio 
bouse,  and  yon  know  the  prisoner  at  the  bar.  You 
ore  a  very  pret^  fellow  t  And  pray  what  was  the 
prisoner  doing  ?  W.  When  I  saw  him  he  waa  —  B. 
When  yoa  saw  him  I  Did  I  aak  you  what  be  was 
doing  when  you  did  not  see  him?  W.  I  understand 
behsdbeenflghUng.  B.  Olveusnoneof yonrunder- 
Btanding,  tell  what  yon  saw.  W.  He  wss  drinking 
some  HoUanda  and  watsr.  B.  Are  yon  sure  it  was 
Hollands  and  water  ?  W.  Yee ;  he  asked  me  to  drink 
with  him,  and  I  Jnst  put  it  to  my  llpo.  B.  No  doubt 
you  did,  and  I  dare  say  did  not  take  it  soon  from  them. 
But  □OW,Blr,  reoolleot  yon  are  npon  oath;  look  at  the 
jury,  sir;  upon  your  oath,  will  yon  aver  that  It 
was  Hollands  and  water?  W.  Yes,  It  was.  B.  What, 
waa  It  not  pUdn  tfia  t  W.  So,  the  landlord  a^d  It 
waa  HoUanda.  B.  Oh]  now  we  shall  oome  to  the 
point— the  landlord  said?  Do  you  believe  every 
thing  the  landlord  of  the  Cock  and  BotUe  says?  W. 
I  don't  know  bim  enough.  B.  Pray  what  rellgioD 
are  yon  of?  IT.  I  am  a  protestanL  B.  Do  yen 
believe  in  a  future  state?  W.  Yes.  B.  Then  what 
passed  after  yoa  drank  the  Hollands  and  water?  W, 
I  heard  there  bad  been  a  fight,  and  a  man  killed ;  and  I 
s^d,  "  Oh,  Bobert,  I  hope  yon  have  not  done  this;" 
and  he  shook  bis  head,  B.  Shook  hla  head ;  andwbat 
did  you  nndetatand  by  that?  W.  Sir?  B.  I  Bay, 
what  did  you  understand  by  hia  shaking  bis  bead? 
W.  I  can't  tell.  B.  Can't  tell  I  can't  you  t«U  what  a 
man  means  when  be  shakes  his  head?  W.  He  said 
nothing.  B.  Said  notblngi  I  don't  aak  yon  what  he 
atUd ;  what  did  yoa  say  ?  W.  What  did  I  aay?  B. 
Don't  repeat  my  words,  feUow;  butoconet'illiepidnt 
Btonce.  Did  you  see  the  dead  man?  W.  Tea;  he 
lay  in  the  next  room.  B.  And  bow  came  be  to  be 
dead?  W.  There  had  beenaaght,a*  I  said  beih««.  [ (> 
I  B.  I  don't  want  yon  to  repeat  wbat  you  said  beAirey 
I  W.  There  had  been  a  ^fat  between  him  and  tbe— 
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B.  Speak  up,  bia  lordship  don't  be*r  70a,  can't  70D 
raise  your  voice  T  W.  There  had  been  a  fight  between 
him  and  the  prisoner  —  £,  Stop  there ;  pray,  -nhen 
did  this  fight  begiuT  W.  I  can't  tell  exacUy;  It 
might  be  an  honr  before ;  the  man  was  quite  dead.  B. 
And  so  he  might,  If  the  fight  had  been  a  month  before ; 
that  waa  not  what  I  asked  joo.  Did  yonsee  theflghtT 
W.  No,  it  WBB  over  before  we  «me  ^.  B.  We  T  what 
weT  IT.  I  and  my  Mend.  B.  Well,  and  it  was 
over,  and  yonmwnothingT  W.  No.  B.  Gem'tnen 
of  the  Jury,  yon  will  please  to  attend  to  tliia;  he  posi- 
tively swears  he  Baw  nothing  of  the  flght.  Pray,  sir, 
how  was  It  that  you  saw  nothing  of  the  fight  T  W. 
BecMise  It  was  over  before  I  entered  the  honse,  as  I 
said  iMfore.  B.  No  repeUtions,  IHend.  Was  there 
sny  figbUng  after  yon  entered  r  W.  No,  all  was 
qnieL  B.  Quiet,  yon  Jnst  now  ssld  yoa  heard  a  noise, 
yon  and  yoor  predons  friend.  W.  Yes,  we  Iteard  a 
noise —  B.  Speak  np,  oan'tyoaT  and  don't  hesitate 
HO.  W.  Tlie  noise  was  from  the  Jieople  cryli^  and 
lamenting.  B.  Don't  look  to  me,  look  to  the  jury. 
Well,  crying  and  lamenting.  W.  Crying  and  lament- 
ing that  It  happened,  and  all  blaming  (he  dead  man. 
B.  Blaming  Uie  dead  man  I  why,  J  should  have 
thought  him  the  most  quiet  of  the  whole  (anotlier 
laugh).  But  what  did  they  blame  blm  fort  IT.  Be- 
canse  he  struck  the  prisoner  several  times  without 
any  cause.  B.  Did  yoa  see  him  strike  the  prisoner  T 
W.  No;  but  I  was  told  that—  B.  We  don't  ask  yon 
what  you  was  told ;  what  did  yon  see  T  W.  1  saw  no 
more  Uian  I  have  told  yon.  B,  Then  why  do  yon 
eome  here  to  tell  us  what  you  heard  T  IT.  I  only 
wanted  to  ^ve  tlie  reason  why  the  company  blsmed 
the  deceased.  B.  Ob  I  we  have  nothing  to  do  with 
your  reasons,  or  theirs  either.  W.  No,  sir,  I  don't 
say  yoa  hare.  B.  Now,  sir,  remember  yon  are  upon 
osth,  you  set  oat  with  fetching  a  midwife ;  I  presume 
you  now  went  for  au  undertaker,  W,  No,  I  did  not. 
B.  No  t  that  la  surprising  ;  snob  a  friendly  man  as 
you.  I  wonder  the  prisoner  did  not  employ  you. 
W.  No,  I  went  away  soon  after,  B.  And  what  in- 
duoed  yon  to  go  awayt  W.  It  became  late,  and  I 
ooDld  do  no  good.  B.  I  dare  say  yoa  could  not ;  and 
BO  you  eome  here  to  do  good,  don't  you  t  W.  I  hope 
I  have  done  no  barm.  I  have  spoken  like  an  honest 
man;  Idon't knowanyOiingmoreortbematter,  B. 
Nay,  I  shan't  trouble  you  Turther  (witness  retires, 
but  Is  called  ag^n).  Pray,  sir,  what  did  the  prisoner 
drink  blB  Hollands  snd  water  out  off  W.  A  pint 
tumbler.  B,  A  pint  tomblerl  what?  a  rummerT 
W.  I  don't  know ;  It  was  a  glass  that  holds  a  pint  B, 
Are  yon  sore  It  holds  a  pIntT  W.  I  believe  so, 
B.  Ay  I  when  it  Is  ftUl,  I  snppose.  Yon  may  go  yonr 
ways,  John  Tomtins.  A  pretty  hopeful  fellow  that. 
(Aside.) 

The  following  from  punch  are  too  good  not  to  be 
rendered  moce  accesdble  than  the  newspaper  ool- 
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oh  I  take  away  ray  vlg  and  kowd. 
Their  sight  b  mockery  now  to  me: 

I  pace  my  chambers  up  and  down, 
Relleractng, '  where  la  her' 


"  In  vain  the  roblnB-room  1  seek. 
The  very  waiters  scared v  bow; 
Their  looks  coDtamplooiuilr  apeak, 
'  He's  lost  his  only  client  now.' 
"  E'en  the  mild  aataer,  who  of  yore, 
Would  baalen  when  his  name  1  said. 
To  hand  In  motions,  oomea  do  more, 
It«  knows  my  only  client's  dead. 
"  Ne'er  shall  I,  rising  np  In  coort, 
Open  tbepleadlhga  of  aealt: 
Ne'er  shall  the  Jndgea  cat  me  snort. 
While  moving  them  for  a  oompnta. 


"Noni 


jotlng  1 


_.mB  brier 

Hhatl  I  polllelT  bow  my  head; 
Where  Bball  I  ma  to  hide  my  griefT 
Alas[  my  only  client's  dead. 
DuaalnRtlon'a  maolc  power 
BrTngB  back  aa  clear  as  clear  oan  be, 
he  spot- the  day,  Ihe  very  hour, 
Wbeh  nnt  I  Bigned  my  maiden  plea. 
a  tbe  Exoheqaer's  hindmost  row 
I  sat.  and  some  one  tonched  my  head, 
[e  tendered  ten-and-Blx.  bnt  oh  I 
That  only  oUentnow  ladead. 


Si^T^^to^^TlhS 


kphanlom  aeema'to  lilt  Bcrcsa — 
It  Is  tbe  ghost  of  s  compute. 

E  to  reed,  but  all  In  vain; 
chamber  llatleaaly  I  tread ; 


Bllll,  my  h 


Hot  b 


b  leas,  m;  bialn ; 


1 1  my  only  client's  dead. 
■  double  knock : 


Idld  —  alaal  L 

Tailor,  avannt  1  my  sense  you  shock ; 

He's  dead  r  yon  know  I  had  but  one. 
"  Wtaat'a  this  tbe;  thniat  Into  my  hand  T 

A  bill  returned  I  —  ten  ponnda  for  bread  1 
My  butcher'sgotalaroe  demand: 

I'm  mad  [  my  only  client's  dead," 


nilue  own  long^iierlsb'd  name. 
Against  thee  I  my  anlt  have  brongbt, 
I  am  thy  plaintiff  tovar, 


Alas  t  npon  me  every  day 
The  heaviest  costs  you  lev; 

Ok1v«         ■      ■ 
IfBe 

nl  love  thee  wltb  my  latest  breath, 
Alaal  I  cannotyousbiin. 


le  adbcllon  Ole  a 


Is  It  my  Income's  amallamotuit 

Tbatleads  to  hesllatlonT 
Bettor  the  qnestlon  ot  aooofUt 

To  Cupid's  arbitration. 

Id  1861,  at  the  time  of  tbe  World's  Exhibition  in 
London,  Bamuel  Warren  wrote  a  very  peoullar  and 
extraordinary  poem,  s^Ied  "  The  Lily  and  tbe  Bee," 
called  out  by  the  exhibition ;  of  which  Puneh  pnb- 
lished  a  burlesque,  entitled  "  The  Dilly  and  the  D's." 
The  "Dilly"  w«a  the  Oxford  ooncb.  The  poem 
describes  the  upsetting  of  this  coaoh,  and  finally  the 
safe  arrival  of  Mr.  Warren  at  Oxford,  where,  in  com- 
pany with  Derby  snd  XKIeraeli,  he  has  the  degree  of 
LL.  D.  conferred  on  blm.  I  extract  some  psauges 
i^pUnble  to  our  snt^eot ! 

"  Oh.  Rplrlt  t  Bpint  of  Uteratorsk 

A 1 1nn  tji  Tav  ! 

lottaystsmsrsi 


Brief  with  a  foe  □! 
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And  probably  —  before  my  boslaew 
A  RBFKisHRBi  Nu',  wvenl  1 1 
Wbltber  vblrleat  thou  Uv  Uirall  T 
Tby  Willi  DgUireUt 
'  J\  our  and  Ot»*  ; ' 
But  not  jnit  at  thta  moment, 
If  yoa  pleaae,  Splrltl 
Ho,  let  me  reed  and  ponder  on 
The  PiiBADixeo. 


BeJolndeTliri 

Borrejolnder )  1 1 1 1 

RebnttoT  MUM 

BDrrebotterMMITI 

EtcI  Enroll  EioMt 

II  may  not  be.    The  miue, 

Ab  ladles  -" 


Behold  I  and  thank  tby  itara 

That  led  tbee  —  Warm  — 

Tltee,  that  art  merely  a  writer 

And  a  barrlaler, 

AltboDgh  a  man  of  elegant  acqnliementa, 

Asentieman  aad  ascbolar  — 

Nay.  P.  R.  a.  to  boot— 

Into  such  high  eoclety, 

AmonssncbBWBU^ 

AudimAI.  IfOBai 

Bebotdl  tenllveliosnetandlol  no  end 

Of  ex- Cabinet  Mlntetersl 

Oh  1  Jisppy^happy,  happy, 

rt  the  leaBt. 


logDClnded  — 


],  happy  8i 
ly,  len't  th 
'  TmUmutand  _„._.  . 
And  these  are  aU,  to-day  at  leait, 
Thy  fellows  I 
lolnB  to  be  made 
*  Lirt-'B        -     -  - 


L.  iZTt.'B,  eren  as  thyself; 

And  thoa  Shalt  walk  In  Bilk  atUra, 

And  hob  and  nob  with  all  the  mighty  ofOw  aarth." 

SoaUtey,  in  a  letter  to  hla  three  jrontig  dangbtera, 
gives  an  amusing  aooonnt  of  hie  being  donbla-eU- 
deed  at  Oxford.  "  When  the  theater  la  ftill  the  Tlce- 
chancellor  and  the  hesda  of  houaes  and  the  doctors 
enter.  Those  persona  who  are  to  be  oll-ell-deed 
renudn  wiUiont  In  Ute  divinity  achoola,  in  their  robes, 
till  the  convocation  have  signified  their  aasent  to  the 
ell-ell-deelng,  and  then  they  are  led  Into  the  theater 
one  after  another,  in  a  line,  Into  Uie  middle  of  the 
area,  the  people  first  making  a  lane  for  Uiem.  The 
prolbssor  of  civil  law,  Dr.  Fhilllmore,  went  before, 
and  made  a  long  Bpoeoh  in  Latin,  telling  the  vice- 
chancellor  and  the  dignisalml  doctores  what  excellent 
persons  we  were  who  were  now  to  be  ell-ell-deed. 
Then  ha  took  ns  one  by  one  by  the  hand,  and  pre- 
sented each  in  hla  tnm,  pronoancing  his  name  aloud, 
laying  who  and  what  he  wm,  and  <»lllng  him  many 
laudatory  names,  ending  in  Isatmns.  The  audience 
Uten  cheered  loudly,  to  show  tbelr  approbation  of  the 
person ;  the  vtoe-ohanoellor  stood  up  and,  repeating 
the  first  words  in  issime,  ell-ell-deed  him  {  the  beadles 
lifted  up  the  bar  of  eeparatlon,  and  the  new-made 
doctor  went  up  the  steps  and  took  his  seat  among  the 
dlgnissiml  doctores." 

Thackeray,  under  the  title  of  "  Jaoob  Omnlnm'a 
Hoes,"  makes  "  Fleaceman  X"  thus  disooorse  of  the 
PaUce  Court: 

"  One  sees  In  Vlleall  Tard, 
Vere  pleaoemen  do  resort, 
Awenerablehlnatltnta. 

Tis  oalled  tbe  Pallls  Ooort 
A  sent  •■  got  ■■  I  on  It, 
fthlnk  will  make  some  span. 
"Tbe  natorof  Ihlaconrt 
Ur  falndlgnatlon  m«s ; 
A  Ibw  tat  legal  spider* 

Here  set  and  spin  their  vllee ; 

To  rob  the  town  tbeyr  prtvlege  Is, 

In  a  bajrrea  of  twelve  miles. 


"  rma  oonnaei  in  this  Court— 

Misnamed  of  Justice  — site; 
These  lawyers  owes  their  places  tc 

Tlkeli  money,  not  their  wlu ; 
And  then  six  attomles  nnder  Uu 

As  here  their  living  glu. 
"  These  lawyers,  six  and  Ibar, 

Was  a  Uvtn  at  their  ease, 
A  send  In  of  their  writs  abowt. 

And  droTlngln  the  fees, 


Then  follows  an  account  of  how  a  gentleman's 
horse  was  stolen  end  reoorered,  and  how  the  livery- 
man, with  whom  the  horse  had  been  lodged  by  the 
tblef,  "summlngsd"  the  owner  into  the  "PalUs 
Court"  to  pay  for  said  keeping;  the  result  is  thus 
narrated: 


"  Pore  Jacob  went  to  oonrt, 

AooanselfOrtoBi, 

And  choose  a  barrister  oui 

An  attorney  of  tbe  ~'~ 


And  there  be  i 


the  four, 
tiieae  men  of  Lor, 


Pore  Jacob  Bom-nl-nm. 


"  O  a  weary  day  waa  that 
For  Jacob  to  go  through ; 

The  debt  was  twn  MVBnta. 
(Which  be  no 


owed  than  yon) 

_  ....thepUf 

id  alz  and  two 


WlilcU  the  lawyers  they  did  IlX 
At  the  wery  moderate  Iluar 

Of  lea  ■ponnd  one  and  ill. 
Now  Bvins  bless  the  PrIIIb  Oonrt, 

And  all  Ita  bold  venUcka  I 
■■  I  oannot  aattlngly  tell 

if  Jacob  awaw  and  cnst. 
At  avlug  fOr  to  pay  this  aumb. 

But  I  Bhoald  think  he  muat. 
And  av  drawn  a  cheque  for  £21  ia.  8d., 

With  most  IgBtremo  dlsgiut. 

"  O  Pallia  Court,  yon  move 
My  pltty  most  prufoand. 

Tou  thougbtR,  ril  be  bonnd, 

To  aaddle  hup  a  three  pound  debt. 

With  two  and  twenty  pound. 

To  srVnd  the  honest  pore; 
Topay  their  Jnst  or  Qiijnst  debts, 

with  eight  bnndred  per  cent  (br  Lor; 
Hake  haste  and  git  yonr  coals  in. 

They  will  not  last  much  morel 
'*  Comedown  from  that  trlbewn, 

Thon  ShamBleaii  and  DnJnat: 
Thoa  Swindle,  picking  pooketa  ID 

The  name  of  Truth  aiiiriiiit. 


a  hoary  Blasphemy, 
jalt  and  muat. 


"  And  BO  It,  Jacob  Homnlum, 
And  ply  your  Iron  pen, 
And  rlae  up,  Sir  John  JervJg, 
*nrt  shut  me  up  that  den; 

y  for  rattening  lawyers  In, 


OnU 


}[  honest  men." 


BARHAK, 

In  "  IfDOk  St  the  CHock,"  has  a  tew  stanxsa  applieabls 
to  oar  BQhJeot,  The  story  Is  of  a  Wolchnun  who 
killed  hla  sooldhig  wife : 

"  The  fetal  cataatrophe  .  < 

Named  In  my  last  strophe  i  -\j  -\i-t  l/^ 

Aa  adding  to  grim  Beath-a  exploits  anch  a  vast  k^WK  ■  i- 
Hade  a  great  noise,  and  the  shocking  fiitallty  >Li 

Ban  over,  like  wild  Are,  the  whole  prlndpaiQty. 


THE  AXBANT  LAW  JOURNAL. 


b  hlajaryto  sll.  «< 

fir.Trycoloi 

His  •  Ingnnlon.  ui^.r..™. 
Made  a 'powerful  appeal '  totlieJorr's'ioodH 

The  world  tie  miul  dety 

Evertojusmy 
Adj  prcsumpUfn  nr  '  Malice  Prepelua:'— 

The  unliMliy  llek 

From  ihp  pnd  orhlHBIIrk 

Ba  >  deplored '  - 

BatriB...^ r 

Wbi  bo  agsmvatlng. 
Borne  trlflliiKCorrecUoDwtujmt  what  he  mennt;  all 
The  reat^e  luaai-ed  them,  was  'qulle  accldeuIaL' 

Then  ha  calln  Mr.  Jone*. 

Who  depones  u>  her  u>n«.  ' 

And  her  iKBl urea  and  hlnla  abouL '  breakins  bis  bones. 
WhUe  Mr.  An  Morgan  and  Mr.  Ap  Rhy 

Declared  (he  deceased 

Hod  styled  him  ■  a  BCBSt,' 

■-- * " —  '•— '  —"iMaed,  with  grief  and  surprise, 

his  limbs  and  hu  eyes. 


The  eilDalon  abe  made 
Thejnry,  In  flne. 


igsatonlhebody 

.log  ihe  casealid  ilo-toddy, 

Retarned  aboal  hnjr-paat  eleven  at  Diglit. 

The  following  verdict:  •  We  llnd.KVW  JkerHpAt."" 

"i^AWnnw:  whbrb  thkt  oo  xol" 
Under  thia  title  the  following  mis  printed  In  the 
form  of  a  broadside  ballad,  and  clreulated  among  the 
withor'a  Mends,  1^  a  gentleman  whose  merilB  would 
be  more  apt  to  be  disolosed  by  a  personal  than  by 
a  poetical  aoqaalntanoe ;  In  other  words,  who  is 
■trnnger  in  piety  than  in  poetry,  undwbii  ffives  better 
measure  In  his  dealings  with  his  fhllow  men  than  in 
his  rhymes.  Ha  Is  an  elder  In  the  church,  and  naXu- 
tally  enough  hi*  rersee,  like  the  parables  of  which  he 
Is  aocb  an  admirer,  do  not  "go  on  all  foara,"  We 
once  beard  of  an  auctioneer  who  pat  np  a  volume 
"  by  a  poor  and  pious  girl  who  wrote  poor  and  pioua 
poetry;"  the  elder  does  not  resemble  that  girl  In 
regard  to  pecuniary  circumHtances,  nor  ia  hia  poetry 
like  hera,  in  the  latter  respect  sL  least.  But  let  us  not 
be  too  critical.  Oat  subject  forbids  It.  Wemustoon- 
Blder  poesy  in  nil  Its  forma,  as  well  In  the  elephantine 
gamltollngs  of  a  cort-borse  oa  in  the  graceful  curvet- 
Inga  of  Pegasus.  So  let  us  send  the  elder  down  to 
ponlerity. 

"I  heard  a  atory  once  which  sonnded  well. 
Which,  wilb  your  leave,  I  now  propose  to  tell : 
T  i>  'bout  the  Lawyers,  those  on  slandered  man, 
UnjDBtly  slandered  loo.  perhnpa,  bnl  then 
Themailrals:  ttranybe  Calseortrue^ 
Olie  lo  the  devil.  If  yon  can.  his  due. 
Without  a  prologue  let  me  then  proceed 
As  best  I  can  to  verify  tbis  creed. 
Or.  rather,  maxim,  hoping  1  may  throw 
Light  on  the  subject  from  the  world  below. 
When.  In  New  Yorit,  near  Fulton  street,  oi 
I  naw  a  hearse  slaw  moving  up  Srwutway, 
Thevery-uHii' or  roiid.tthu  been  said. 
That  living  lawyers  seeni  Inclined  to  tread. 
And  as  I  stood  reclining  on  my  cane. 
Watching  the  prosress  of  the  funeral  train. 
I  asked  an  urchin  standing  by  my  side, 
tf  be  could  tell  a  stranger  who  had  died. 
It  la  a  Lawyer,  was  his  prompt  reply : 
They're  never  burled,  but  they  olten  die  I 
Are  never  burled  I  I.  astonished,  said  1 
Are  never  burled  when  It's  known  they're  dead  t 
No— never  burled— shortly  'twill  appear, 
At  any  rate  they  are  not  burled  here  t 
Why  then  that  beamet  I  asked  bmelf-defMuei 
He  quick  replied, '  It's  nothing  but  pretense.' 
I  looked  amased  I  a  smile  playud  o'erhla  Ittce. 
Asttius  he  spake,  with  much  beoomlng  grace : 
Til  tell  yon,  stranger,  beg  yon  not  to  soolT, 
How,  In  New  York,  things  of  this  kind  pasaoT. 
When  Lawyers  die  they're  left  throDghoat  the  night 
Without  a  watcher,  'till  the  momlngllght 
Breaks  from  the  east,  and  then,  at  early  dawn, 

A  search  Is  made,  and,  true  as  guns,  thcy'i ' 

Thnnueationls,  then,  whither-*-  "- 

I(  when  deltinct.  they're  seen  i 


Itwl 
llloi 
Butt 

ItitUnStoepl 


■recoil 


But  this  t  know,  ibereiao_._ 

Throughout  the  room  which  Is.  to  souls  discerning 
-  ■  ttsonMMft^mnit  be  burning  t 


Without  reflectlor 

Infer,  at  ouce.  th^  rouKt  bavegone  to : 

Others  morehopeiUI,  with  more  love  than  oat 
Afllrm  they're  saved,  but  In  a  damaged  italtf 
Hut  of  their  bte  qnlte  little  here  Is  known, 
Still,  there's  a  proverb.  'Hatan  gets  his  own." 
Thus  spoke  the  tK>y.  then  Qnietly  wltbdrew. 
And  passed  away  forever  from  my  view. 
Thus  spoke  the  boy.  and  It  mnstbecouftssed 
That  much  of  truth  la  often  spoke  In  Jeat." 


CURKENT  TOPICS. 

Here  Is  a  story  good  enough  to  be  put  in  the  Sun- 
day  school  hooks  for  the  edification  of  the  embryo 
lawyers  of  the  future.  The  MUwaukle  Wiaeontia 
gives  It  as  follows  and  vouches  fbr  Its  accuracy : 

About  twelve  years  ago  a  well-known  member  of  tbe 
bar  of  this  city,  upon  opeulng  his  mall  one  day,  fcnuid  a 
bright  looking  tlO  hill  In  a  letter.  Tbe  letter  was  not 
stgneil,  and  satd  simply  that  the  money  righltally  be- 
longed to  tbe  lawyer,  and  he  mast  use  It  an  bis  own  and 
ask  no  questions.  Tbe  lawyer  did  ao.  Neil  year,  almat 
tbe  same  time,  another  letter,  with  another  new  bright 
110  bill  and  the  same  request,  oame;  and  every  year  sines 
that  time  a  similar  letter,  with  a  similar  bill,  has  reached 
the  lawyer.  Naturally,  he  has  felt  some  anilely  to  know 
who  tbe  donor  Is.  bot  all  his  attempts  teJled.  and  until  a 
tew  days  ago  he  was  In  Ignorance.  At  that  lime  a  letter 
came  with  110  an)  an  explanation.  It  seems  that  over 
twelve  years  ago  (he  sender  was  In  the  city,  got  Into 
trouble  and  could  get  nobody  to  delbnd  him  because  be 
had  no  money.  The  lawyer  In  question  learned  of  the 
case,  felt  Interested  In  It,  delbnded  tbe  man  and  got  bin 
clear.  His  bill  would  have  been  tie,  and  the  client  wasso 
graletDI  that  every  year  be  sent  oa  a  preaent  the  anoimt 

The  oonetltntional  convention,  now  in  ussion  In 
Illinois,  has  declined  to  pass  the  nsolnUon  to  Instrnot 
the  legislature  to  provide  for  the  revision  and  oodlfl- 
cation  of  tbe  laws  and  the  adoption  of  codes  of  olvil 
and  orimlnol  procedure.  We  understand  that  this 
result  was  brought  alMUt  mainly  by  the  opposition  of 
the  members  of  the  bar  to  tbe  proposed  reform.  We 
can  very  well  understand  the  Inconveniences  attend- 
ing a  obange  from  a  system  to  which  one  has  become 
used  —  no  matter  how  absurd  and  technical  —  to  a 
new  and  radically  different  system ;  but  we  had  sup- 
posed that  the  members  of  a  liberal  professitm  would 
be  themselves  sufflciently  liberal  to  eonntenanoe  any 
reform  likely  to  result  in  general  good.  The  Chicago 
Tribune  suggests  tbat  the  maintenonoe  of  tbe  old 
system  operates  as  a  "  protection  "  to  the  lawyers  of 
Illinois  against  the  Importation  of  lawyers  f^m  New 
York,  Kansas,  Wisconsin,  Iowa  and  other  states, 
where  a  code  has  been  adopted.  While  we  do  not 
believe  tbat  this  has  been  a  moving  cause  of  the  op- 
position, yet  the  result  ia  as  stated  by  tbe  Tribune. 
Any  oompetent  lawyer,  otter  studying  and  practicing 
under  Ibecode,  must  waste  a  deal  of  Ume  on  going  to 
a  state  iiaving  the  old  system  In  tbe  study  of  points 
and  proceedings  which  he  has  not  only  forgotten  or 
never  known,  iMit  wblcbhe  hoa  learned  to  deqiiae. 


In  tbe  examination  of  tlUas  to  real  estate,  one  of  the 
moat  annoying  dlfflculUes  tbmt  meets  one  is  todlaoover 
tbe  eziatenee  of  what  is  known  as  the  right  of  dower. 
Every  other  ololra  affbotlng  the  title  to  real^  must, 
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to  secure  Its  pOBseseor  •gaiiut  the  »cta  of  those  throi^;h 
whom  he  derives  It,  be  entered  in  tha  public  reoordo. 
But  the  claim  of  dower  nseda  no  Buoh  notice.  A  pri- 
vate oontiact  witboat  form,  made  In  Ui6  presence  of 
nDknown  wltncwca,  and  then  concealed  from  the 
public  whose  property  rights  it  affects,  le  aufflolent  to 
create  the  lien ;  and  ag^nfit  the  Inchoate  lien  runs  no 
statute  of  limitation,  but  It  may  Ue  bidden  for  a  gen- 
eration and  spring  up  to  vex  and  rob  Innocent  pur- 
chasers. Now,  while  we  are  talcing  away  (torn  mar- 
ried women  the  dlsabili^  thrown  aronnd  them  by 
the  feudal  law,  would  it  not  be  well  to  place  upon 
them  some  of  the  liabilities  and  duties  of  tbeir  fellow- 
dtliens.  The  newer  states  bave,  many  of  them,  wisely 
modified  the  statutes  relating  to  dower,  but  In  New 
York  it  exisiB  to-day  In  the  unchanged  form  of  the 
common  law.  While  we  would  not  dept^ve  the  widow 
of  her  rigbts,  we  believe  the  public  should  demand 
that,  If  she  desires  to  secure  those  rights,  she  must  do 
It  by  giving  to  those  liable  to  be  affected  by  them  some 
Intimatiou  of  tbeir  existence.  A  simple  notJoe,  pro- 
perly authenticated  and  filed  in  the  office  of  the  regis- 
try of  deeds,  would  be  sufficient.  This  act  would 
cause  her  little  trouble,  and  would  save  pui«hMers  of 
real  estate  much  vexation,  and  oftentimes  much  loss. 


We  have  watohed  with  interest  the  progress  of  two 
trials  before  an  ecoleelutical  tribunal.  In  one  the 
accused  was,  by  tha  prosecution,  claimed  to  be  guilty 
of  the  heinous  offense  of  preaching  in  the  chapel  of 
another  order  of  ohristians,  without  leave  of  his  pre- 
siding officer  first  had  and  obtained.  He  was,  of 
course,  convicted,  and,  we  believe,  censured  —  cen- 
suring being  an  ecclesiastical  punishment  equivalent 
in  the  church  to  Imprisonment  in  the  state  prison 
under  the  rules  of  our  municipal  law.  We  believe, 
however,  that  the  prisoner  undergoing  that  sentence 
still  lives  a  worthy  worker  In  the  cause  of  that  Master 
to  whom  be  has  devot«d  the  best  efforts  of  his  Wte. 
The  other  trial.  In  which  the  same  punishment  was 
inOlcted  upon  the  criminal,  but  under  another  dis- 
pensation, occurred  in  consequence  of  a  minister  so 
fiiT  (brgetting the  ordinances  of  a  portion  of  his  church 
OS  to  indulge  in  the  potation  known  as  g^n  and  milk. 
It  is  with  no  deelre  to  cast  reproach  upon  the  religious 
Atlth  of  any  one  that  we  speak  concerning  these 
things.  The  church  sees  fit,  In  imitation,  we  believe, 
of  the  onstoms  of  men,  to  establish  alflbunal  wherein 
shall  be  determined  the  differences  arising  between 
its  members.  The  solemn  ceremony  of  a  trial  Is  gone 
through,  but  betbre  men  already  concluded  as  to 
their  verdict.  It  may  not  be  the  duly  of  the  legal 
profession  to  Intrude  upon  the  deliberations  of  a  body 
whose  decisions  are  founded  upon  a  law  higher  than 
the  enactmentsof  any  buman  assemblage.  But  when 
we  see  the  trifling  acts  of  good  men  taken  up  and 
made  a  matter  of  public  scandal,  we  cannot  forget  to 
call  the  attention  of  the  ecclesiastical  court  to  the 
action  of  the  Man  who  supped  with  publicans  and 
sinners,  and  who  did  not  hesitate  at  the  marriage  feast 
In  Cana  of  Oallltee  to  produce,  by  his  miraculous 
power,  a  drink  whose  excellence  surprised  and  de- 
lighted mniftimlliar  with  therioh  wines  of  that  fertile 
country.    The  publican  may  be  a  poor  companion. 


and  the  Juice  of  the  vine  a  dangerdus  drink,  but  can 
the  courts  of  the  Christian  church  condemn  either  the 
publican  or  the  wine  T 


The  beneficial  results  of  the  New  Tork  Bar  Asso- 
ciation are  banning  to  make  themselves  maniltat, 
even  thus  early.  ■  At  the  recent  examination  of  can- 
didates fur  admission  to  the  bar,  the  committee,  unlike 
most  committees  of  the  kind,  r^ect«d  a  number  of 
applicants,  and  reported  thojrreesons  for  so  doing  to 
the  court,  with  some  sng''  ^^>^a  to  the  manner  of 
conducting  examlnatlor  ^^  worthy  of  con- 

sideration.   The  tolloT  m  report ! 

Such  eiamlnatloD  -  Ae  varioiu  sntdecls 

■peclfled  In  the  secor  j/nrt.    It  disclosed  tbe 

Gtcttbat  there  was  /among;  the  appllcanu 

in  the  extent  and  of  Uielr  studies.    Borne 

of  them  were  v  Ae  prlndplem  of  the  law ; 

ottaeis'bad  OOF  JlestoparUsnlar  lal^ecta, 

and  statsd  Uv  -neu.    Olhen.perbBps  (nun 

tlmldll7,seemi.  kuowledgiof  any  porllun  of 

the  law.    (Jndertlis..  lUistanees  It  Is  not  possible  Ibr 

tlie  committee  l«  saj'.  In  Jie  language  of  the  rale  already 
referred  to,  that  every  "  applicant  bu  ■uitained  a  satls- 
factory  examination."  In  addition  to  tbU.Bnd  Injnitioe 
to  the  applicants  themselves,  a  distinction  iboald  bs 
made  between  tcnowledgeand  Ignorance;  and  Dnl«Mi  an 
examination  Is  to  be  considered  purely  Ibrmal,  some 
recognition  and  privilege  should  be  acoorded  to  the 
former.  Besides,  a  profEasI  on  which  calls  itself,  and  Is 
known  as,  a  learned  profSulon,  aboald.  fbrltsown  aaki, 
take  ears  that  Its  reputation  li  not  diminished  by  ad- 
missloui  to  Its  ranks  of  those  who  are  Dnlearned  In  the 
law.  Our  provision  owes  a  duty  also  to  the  pnjille,  that 
tboM  whom  it  authorizes  to  bear  the  honored  name  at 
attorney  and  connselor,  uid  thus  asserts  their  ability  to 
protect  life,  liberty  and  property,  should  hive  at  least 
some  knowledge  of  legal  remedies,  to  whom  they  are  to  be 
aflbrded,  and  the  metboda  bywhlcb  they  are  to  be  pro- 
cured. 

For  these  reasons  the  committee  bave  been  obliged  to 
discriminate  between  the  various  applicants.  Those 
nhoare  named  In  the  annexed  list  the  oommlttee  certify 
to  bave  sustained  a  saUstaotoryexamlnalion  upon  the 
various  anbjeots  upon  which  they  were  reqnlredtobe 
examined',  and  they  recommend  tbem  as  worthy  of 
admission  as  attorneys  and  counselors  of  this  eonrt. 

The  committee  reajiectfully  recommend  that  the  rule 
wblob  requires  the  eismlnatloa  to  be  In  open  court 
should  be  rescinded,  and  that  In  lien  thereof  each  appli- 
cant should  tw  required  to  submit  to  a  private  examina- 
tion, separate  and  apart  ITom  other  applicants,  before  an 
examining  committee.  Such  an  examination,  It  Is 
t>elteved,  will  be  more  satlBlactory  to  the  appUoant,  as  It 
would  be,  of  oeceasity,  u>  the  committee. 


We  print,  in  another  column,  the  special  n 
of  Governor  Aloom  to  the  MiselssippI  legislature, 
which  proposes  a  novel  method  of  dealing  with  the 
question  of  Insanity  in  cases  of  murder,  manslaugh- 
ter, and  the  like.  He  recommends  a  law  providing 
that  in  cssM  of  the  character  mentioned,  where  Insan- 
ity is  relied  upon  as  a  defeiwe,  such  defense  must  be 
specially  pleaded  under  oath  of  the  attorney  or  of 
some  other  competent  person,  and  that  the  issue 
thereon  shall  be  tried  separately  by  a  court  of  chan- 
cery. In  the  cases  mentioned,  if  the  question  of  tn- 
sanit;  Is  ndsed  before  Uie  committing  magistiate,  that 
msgistrate,  if  be  bold  that  the  proof  has  shown  a  pre- 
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Bumption  of  inaaiiU?,  coupled  with  a  presamption  of 
murder,  mtinsl&nghtar,  etc,  shall  order  Uie  acoiued  to 
beoommittadtoJalltoBwait  the  examiDBtloD  before  the 
ohsnoet7  court.  The  prisoner  beiag,  iu  that  event, 
presumedlobeinBOne,  helB  tobedeuled  tbepHvllc^ 
ofball;  is  to  be  deemed  Incapable  of  malcing  an  OAth, 
and  1b  not  to  be  removed  by  a  writ  of  habeaa  oorpos. 
In  the  event  of  the  ehanoery  oourls  deciding  the  ao- 
cnwd  to  be  not  Insane,  the  trial  of  the  Indlotmeut  la 
to  go  forward  to  the  exdnsion  of  that  plea ;  bnt  in 
case  such  ooort  ahall  dedde  afiarmatively  on  the  Issue, 
the  aocnsed  Is  to  be  confined  In  the  part  of  the  lunatic 
asylum  set  apart  for  the  dangerous  ineane.  In  the 
latter  event,  the  aceased  Hhall  aot  be  set  at  Urge  until 
there  Bfaail  be  fumislied  most  undoubted  proof  ahow- 
Ing  a  "  soundness  of  mind  undisturbed  by  any  aber- 
lalions  for  periods  graduated  with  a  view  to  the 
gravity  of  the  ooneequenoee  oontlngently  Involved  to 
the  public  by  a  premature  release  "  —  the  period  tor 
murder  being  Sve  years. 


We  give  elsewhere  a  special  menage  of  the  gover- 
nor  of  Mississippi,  concerning  thepleaof  insanity  as 
a  defense  to  an  indictment  for  a  crime.  This  plea  Is 
dsnally  set  np  in  answer  to  a  charge  of  murder.  We 
have  lEUOwn  the  plea  6t  moral  t*n«antty' urged  in 
behalf  of  forgers;  bnt  thelower  grade  of  criminals, 
such  as  hen  stealers  and  vagrants,  have  not  as  yet 
urged  it.  In  the  case  of  the  Inferior  transgreesor  it  is 
Hafer  to  have  committed  the  offense  Uian  to  be  known 
as  orasy.  A  few  monUis'  conflnement  answers  the 
one,  the  other  is  the  reproach  of  a  lifetime.  But  when 
the  crime  which  demands  the  shedding  of  man's  blood 
is  clearly  and  conoluBlvely  proved,  the  plea  of  insanity 
at  the  moment  or  instant  ^ves  a  Jury  an  ezooae  for 
the  acquittal  of  a  mnrderer.  We  do  not  wldti  to  shut 
out  the  defense  of  Insanity,  but  we  believe  that  tlie 
person  who  Is  so  Ikr  gone  in  mind  as  to  deliberately 
kill  a  human  being  Is  not  the  one  to  walk  without 
check  the  streets  of  onr  cities.  The  insane  Impulse 
may  have  passed  away  with  commission  of  the  terri- 
ble deed,  but  who  can  say  at  what  moment  that  Im- 
pulse may  return.  The  way  to  test  insanity  Is  by  the 
carefVil  Inveetigallon  of  experienced  men,  and  if  the 
criminal  be  found  Insane  It  is  the  duty  of  the  stat«  to 
gnnrd  Its  members  i^iainst  his  acts.  Governor  Alcorn, 
in  his  message,  suggests  a  law  to  meet  the  difQcolty 
which  is  worthy  of  the  consideration  of  the  public  as 
well  as  of  the  profeeeion.  We  should  not  inflict  un- 
neoessary  suffering  upon  an  Individual  berell  of  bis 
reason,  but  restraint  Is  required  when  the  mind  Is  so 
taz  gone  or  disturbed  as  to  cause  one  to  do  an  irrepar- 
able injury  to  his  fellow.  But  we  all  know  the 
defense  of  insanity  to  be,  in  most  cases,  a  humbug, 
and  that  were  It  certain  to  bring  upon  the  criminal  a 
prolonged  confinement  we  ebonld  not  see  it  so  fre- 
quently advanced.  Let  It  be  once  understood  that 
wbeu  a  man  has  bo  far  lost  his  reason  as  to  unre- 
strained shoot  down  a  human  being,  he  must  be 
placed  beyond  the  reach  of  the  iMbeat  eorptu  act.  We 
may  thereby  possibly  sometimes  do  a  wrong  to  some 
one,  but  onr  streets  will  be  safer,  and  some  fewer 
mtuderers  will  escape  the  gallows. 


OBITER  DICTA. 
When  women  come  to  ilt  in  the  Jnry  traz,  possibly  lo- 
Bukta  may  get  to  be  crlen  In  oonrt. 

It  has  been  decided  when  a  man  so  (ar  forgeta  himself 
auto  bite  oIT  a  portion  of  another  Indivldoal'a  nose,  ha 
ought  to  be  boand  over  to  heepOi4pltet. 

He  Is  the  same  practitioner  of  whom  It  WBs  uld  that  he 
ongbt  to  have  a  writ  of  perpetual  tetrt  Jaaua  served  npon 
him  so  as  to  tnob  him  lo  jbuw  somechlog t 

An  Irishman  sent  to  the  WIsaoniln  state  prison  was 
asked  what  trade  be  prefBrred  to  learn.  He  said  that  If 
It  was  all  the  eante  to  Uiem  he  preferred  to  be  a  salior. 

A  third  rate  lawyer  rather  arnnsed  the  eeort,  the  other 
day,  In  dIacQisIng  a  point  upon  Mlnre  to  pay 
money  In  the  sale  of  land,  etc.,  by  remarking  n 
principle  of  eqatty :  "Ho  pay— no 


Judges  who  try  "  railroad  oaiei,"  with  psnscin  In  their 
pockets,  ibonld  ponderovertliatpassageof  the  Scriptures 
whichdeclaree  that  "agiftperverleth  the  ways  of  Judg- 


A  lawyer  had  an  Irish  client  named  McHlQlmys,  one  of 
whose  eases  was  non-salted.  The  ezcose  he  ollbred  was 
that  the  court  overlooked  his  rigbts.  "  In  other  words  1 
found,"  said  he,  "  that  4e  JVeMnfmyt  non  eurol  lex." 

Jndge  Story  and  Edward  Everett  were  onee  the  promi- 
nent personages  St  a  pabllo  dinner  in  Boaton.  The  foi^ 
mer,  as  a  vnlnDtair  toast,  gave  the  following:  "Fame 
follows  merit  where  Everett  goes  I  "  The  gentleman  tbns 
delloately  complimented  at  onoe  arose,  and  replied  with 
this  eqaally  lellottons  tmpromta:  "To  whatever  height 
Jndlelal  laaruliig  majr  attain  lo  this  ooontry,  there  will 
always  be  one  Story  higher." 

Another  Instance  Is  that  of  a  client  who  said  he  bad  an 
eje  wltnen  that  kmew  all  about  the  transaoUon  In  dls- 
pnle.  only  he  was  Incompetent  to  testify.  On  being  asknl 
the  reason,  the  answer  he  gave  was:  "Oh,  because  ho  Is  a, 
bntcherl"  This  rldlcnloni  Idea  probably  orlgEnated  in 
some  reference  to  an  old  rale  of  law  onoe  In  existence  In 
Ehigland,  whereby  boloben  were  exalnded  from  the  Jury 
In  oapllal  oases.  It  was  thooght  thpy  nklght  be  hard- 
hearted from  their  oocQpatlon. 

In  an  assanlt  and  battery  ease  (woman  the  cause)  the 
detendant'B  attorney,  In  bis  address  to  the  Jnry.  made  oae 
of  the  expression  "  that  on  several  occasions  when  the 
plaintiff  bad  approached  too  near  the  lips  of  the  damsel 
she  had  always  ft«niiirr«l"  "On  what  groand,"  Intcr- 
ropted  West,  the  plaintiff's  counsel,  and  somewhat  of  a 
wit.  "thBtfAe/(Ktf«wrsru<  luffieteni  (a  eontUtult  a  oaiita  ^ 
acHonf"  "No,  sir,"  was  the  iTeply,  "bat  that  there  was 
not  apriptr  joinder  qf  parHtt." 

Soma  people  have  very  qnecr  notions  about  what  Is  and 
what  Is  not  oorapetent  evidence.  A  man,  who  was  al>oat 
to  go  npon  the  iland  as  a  witness,  was  telllog  oonnsel 
whatheknewof  the  case,  and  remarked:  "I  saw  A  strike 
him,  bat  I  soppoee  I  can't  testify  to  thatT"'  "  Why  nolr" 
he  was  asked.  "  Becaose,"  was  the  reply,  "  t  was  looking 
out  otthe  window,  and  I  believe  they  don't  allow  yoo  to 
swear  lo  what  yon  see  throogh  glan.  do  theyf"  Hewaa 
aesnred  ttiat  as  long  as  It  was  not  through  the  bottom  of 
a  inmbler  that  the  view  was  had.  It  might  Im  given  In 
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When  Qeneral wiu  a  yoang  man,  a  itudent  Id  IiU 

offlea  aamal  W.  ihoughl  be  would  appir  tor  admlMlon. 
The  Koeral  tried  (o  dlsBnade  him.  as  W.  really  knev  no 
law,  but  had  devoted  bl»  two  jean  to  llteratare.  la  which 
ho  wai  greatly  proOdent.    W.,    however,   went   before 

Jadge  S ,  who  probably  never  opened  any  book  other 

than  a  law  book  elnoe  he  led  itchool,  unlei*  It  were  the 
blbte,  or  an  almanac.  The  Jodge  waa  a  prnctloal,  hanl- 
beaded  lawyer,  and  there  ha  stopped.  The  examination 
began,  and  W.  floundered  around  lo  the  oatonishmeDt  of 
the  Judge  and  the  Inllnlte  amueementol  the  general,  who 
was  the  only  other  percon  preaent.  The  Judge  reaolTcd, 
u  a  grand  flnale.  that  he  would  blaze  away  at  the  pre- 
BamptuoDB  youngster  with  the  "  rule  In  Bhelley's  oaae." 
"Oh,  yea.  that  Is  when  a  man  Is  on  Infidel  andan  atbelit, 
and  the  chancellor  tabes  his  property  In  oharge  toe  hi* 
children,"  said  the  applicant,  with  a  gleam  of  sellsfacttoD 
In  marked  contrast  to  his  prerloiu  look  of  anxiety. 

Jadge  8 was  aghast  at  this  reply.    He  might  have 

hurled  a  Tolnme  of  the  atatotas  near  by  at  the  head  of 
poor  W.,  had  not  the  general  qntckly  Inlerruptad:  "The 
trouble  Is,  gentlemen,  nellber  of  yon  ever  heard  of  the 
other*  Bhelley  I" 

HABKIBON  v.  TBK  TSTW  jKRaET  STIAM BOAT  COlfPAITT.  — 

Snpreme  Court,  First  District,  General  Term,  AprU.lSTO. 
—The  defendant  reoelved,  at  the  otty  of  Albany,  In  the 
early  part  of  December,  IBS5,a  trunk,  which  l*the*ub]ect 
of  this  action,  with  other  good*  belonging  to  the  plain tl IT, 
brongbt  them  safely  to  New  York  and  landed  them  on  lu 
pier.  The  ploIntllT  claimed  to  have  seen  all  her  good*.  In- 
cluding the  trunk,  on  the  Uefeudant's  dock.  About  a 
week  after  their  arrival  one  load  was  sent  to  a  public 
warehonie,  the  remainder,  iuclodlng  the  said  trunk,  at 
the  request  of  the  plalntlfT,  at  her  rUk  and  without  cost 
Of  slor^e,  remained  on  the  defendant's  dock  daring  the 
winter.  In  theaprlng,  when  navigation  opened,  thetmnk 
was  loetto  both  the  plalnllir  and  defendant,  until  at  a 
aubaequent  period  It  was  (bund  Inabaggoge-room  of  the 
defendant  on  the  dock  where  It  had  been  placed  for  safe 
keeplog.  While  In  the  defendant'*  poaaeaslon  there  had 
been  no  marks  on  the  trnnk  to  dlBllnguish  It,  and  it  was 
not  idenllfled  by  the  plalntlT  until  after  *ult  hod  been 
brought.  The  other  goods  bad.  In  the  mean  time,  been 
seut  to  a  publla  warehouse,  and  were  afterward  received 
by  the  plaintiff.  In  an  action  to  recover  the  ralne  of  the 
trunk,  the  court  held  that  the  defendant  woa  not  liable, 
either  as  a  commou  carrier  or  bailee. 


nday,  Special  Terms  (I>u<ne*},Kliif.-, 

8d  Monday,  Circuit  and  Oyer  aud  Tenu'uer,  Albany, 
Bogeboom. 
I  d  Monday,  Clrcnlt  and  Orer  and  Terminer,  Cliemnug, 

Sd  Monilay,  Circuit  and  Oyer  and  Terminer,  Delaware, 
Balcom. 
3d  Monday,  Circuit  and  Oyer  and  Terminer.  Cbsutauqna, 

_Sd  Miiuday.  Circuit  aud  Oyer  and  Terminer,  Orleans, 

ir  and  Terminer,  Sullivan, 

1th  Monday.  Circuit  and  Oyer  and  Terminer.  Onondaga. 
4lh  Moudoy,  L'lrcult  and  Oyer  and  Terminer,  Oenesee, 
Daniels. 
Itli  Monday,  Clrcolt  and  Oyer  and  Terminer,  Niagara, 


Lnnt  Monday,  Circuit  and  Oyer  and  Terminer,  Otsego 

Lost  Monday,  Special  Term,  Coming,  Johnson. 
IdUt  Tuesday,  Special  Term,  Albany,  Miller. 


The  committee  appointed  at  the  last  general  term 
of  the  supreme  court  at  Now  York  to  eiuinlnu  appll- 
— 'fl  for  admission  to  the  bar,  have  reported  that  onlv 
fa  alass  of  seventy-aeven  ore  HUffl- 
«  entitle  them  to  praotloe. 


OOITRT  OP  APPEAU  ABSTRACT. 

March  Tsbic,  IBTO. 

Smernrn  niawwcn,  efc.  v.  Boolh  and  encOier. 

•art  ha*  repeatedly  held  that  It  will  not  coi 


sider 


made  on  the  trial,  unless  It  1*  one  that 
oonld  not  be  obviated.  Aporty  should  be'reqnlred  &lrly 
to  apprise  his  adversary  and  the  court  upon  the  trial  of 
the  objections  npon  which  he  relies,  and  the  grounda 
of  such  objections.  (Dpinlon  by  Ikgalu  and  ObOvicb,  JJ, 
ifack  V.  PattAUi, 
The  measure  of  dajnages  In  an  action  against  the 
vendor  for  breach  of  a  contract  for  the  sale  of  penoual 
property  is  the  difference  between  the  contract  and  the 
market  price.  But  the  same  rale  has  not  been  applied 
against  the  vendor  or  lessor  of  real  estate.  Ordinarily, 
In  an  action  against  the  vendor  of  reaf  estate  tOr  breach 
of  covenant  of  warranty  the  vendee  can  recover  only  the 
consideration  paid  and  Interest  tor  not  exceeding  six 
yearsi  and  when  the  contract  of  sale  is  executory,  no  ' 
deed  having  been  given,  In  cosea  where  no  part  of  the 
purchaae  money  bos  been  paid,  the  vendee  can  recover 
only  nominal  damages;  and  in  coses  where  purchase 
money  has  been  paid  he  can  recover  the  purchase  money. 
Interest,  and  nominal  damages.  In  an  action  by  the 
lesseeagaluBt  the  lessor  for  breach  of  covenant  for  quiet 
enjoyment,  the  lessee  can  ordinarily  recover  only  such 
rent  as  he  has  advanced,  and  such  mesne  proflts  as  he  I* 
liable  to  pay  over;  and  to  esses  when  the  lessorUsued 
for  a  breach  of  a  contract  to  give  a  lease  or  to  give  posses- 
sion, ordinarily  the  leasee  can  recover  onlj-  nominal 
damages  and  some  incidental  expense*,  but  nothing  [Or 
the  value  of  bis  lease.    These  rules  must  be  regarded  as 


settled  In  this  state;  though  tfaer 
either  exceptions  to  or  not  w 
vendor  is  guilty  of  fraud,  o 
either  from  perversenes*  or  b 
I  as  ooveoantod  to  con 


s  that  ai 
rule,  as  when  the 
vey  but  will  not, 
better  bargain,  or 
e  be  knew  he  had 
no  authority  to  contract  to  convey,  or  where  It  is  In  hi* 
power  (o  remedy  a  defect  In  his  title,  and  he  refuses  Or 
neglects  to  do  so,  or  when  he  refuse*  to  Incur  expense* 
which  wonld  enable  blm  to  fulflll  his  contract;  In  all 
these  oases  the  vendor  or  lessor  is  liable  to  the  vendee  or 
lesiee  tor  the  loss  of  the  bargain,  under  rules  enalogODa 
to  those  applied  In  the  sale  of  personal  property.  Where 
an  action  was  brought  by  a  lessee  against  a  lessor  for 
bllure  of  covenant  for  quiet  enjoyment,  the  lessee  hav- 
ing been  evicted  by  n  purchaser  at  a  mortgage  foreclosure 
sole  of  the  premise*,  lnM,  that  the  meaaure  of  damages 
«a*  the  market  value  of  the  lease  at  the  time  of  the  evic- 
tion, leas  the  aggregate  amount  of  rent  which  would 
aocme  during  the  residue  of  the  unexpired  term. 
Jtfcyauoht  V.  JlfcClaugArv.  txeciUor,  eli%. 
One  Abram  McClaughry,  for  a  valuable  consideration, 
made  bis  promlssorynotc  to  the  plaintiff,  ondat  the  time 
of  delivering  the  same  promlsedand  agreed,  to  and  with 
the  plaintiff,  that  he,  Abram,  would  procure  bis  Ititherto 
sign  said  note  as  his  surety,  if.  at  any  time,  the  plain tllT 
should  deem  himself  Insecure,  or  should  desire  further 
security,  and  the  plaintiff  accepted  the  note  nnder  such 
agreement.  Shortly  after,  and  after  the  note  had  become 
due,  the  plaintiff  returned  the  note  to  Abram.  with  the 
request  that  be  wonld  procure  bis  father,  the  defondant'e 
testator,  to  sign  the  same  as  surety.  Abram  procnred  hU 
father's  slgsature,  and  returned  the  note— no  new  oon- 
slderatioD  having  then  passed  between  the  parties.  JMd, 
thatthedefenduutwa*  liable;  that  the  redelivery  of  the 
note  to  the  plaintiff— signed  by  the  Either,  after  it  was 
first  due  —  waa  a  new  agreement  upon  a  present  and  valid 
consideration,  and  obligatory  npon  all  parties.  Jtrld, 
also,  that  Abram,  having  originally  agreed  with  th* 
lender  that  he  would  obtain  the  new  Indorsar.  and  had 
obtained  the  money  upon  the  folth  of  that  promise,  then 
hi*  finding  the  additional  Indorser,  was  b**ad  upon  a 
valid  consideration  I  and  the  Indorser  was  held  byhia 
signature.    Opinion  by  Htrirr  and  Fostes,  JI. 
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DIGEST  OP  RECENT  AMERICAN  DECISIONa 


iw.— Tbere  were  roar  klndi  or  gtiBrdlani 
:  by  nature,  lor  nurture,  In  locscOi  luid  In 
chivalry.     larA  v.  Hough. 

i.  2%i(a>nni(a7vimard{<iiu.  — auardlanalQ  ctiivaliT«rere 
sbollsbed  *nd  teal&ineiil»>7  guaidlnna  lubilltuLed  bf 
■tatule  12,  Car.  II,  c.  34,  and  made  to  take  precedence  ot 
allotberklnilaorgaardtana.  lb. 

%,  Like  all  other  gaardlana,  the  testamentary  guordliin 
waa  anbject  to  the  ■operrlBlon  of  the  coart  ot  chancery, 
•ad  «oald  be  removed  far  cause.  lb. 

4.  I>eatr/tf  Vie  court  iifdtaTKerv  oner  ffuanHaiu.—Oa^rdi- 
am  of  all  hind*  ore  truateeii,  anil  lor  that  reaaon  were 
■nbject  to  the  lupervlsian  and  amenable  to  the  orders  of 
the  court  ol  chancery,  lb, 

6.  The  power  of  the  court  or  chancery  over  guardians  Is 
no  greater  than  It  is  over  other  truntees.  end  It  cauuot 
therefore  remove  asuardlan  except  for  good  oaiise  shown 
or  apprehended.  lb. 

t.  OuanHanibirfAfMoruW^lAfttfaft.  — Cnderthestatate 
of  this  state  the  power  to  appoint  gnardiaDi  ia  vested, 
drat,  In  Lhefitther;  second,  in  tbe  mother;  and  third, In 
the  probate  court.  Jb. 

T.  Under  the  atatnte  of  this  stale  »  testamentary 
■nardlau  has  only  the  powers  of  a  probate  cnardlan.  and 
cannot,  therefore,  take  the  personal  custody  of  the  ward 
aoloDgatthereisamotber  who  li  competent,  trilling,  and 
worthy  to  have  the  custody  and  tuition  of  her  child.  lb. 

5.  If  the  father  dies,  having  appointed  a  guardian  (Or 
bis  children  by  his  last  will  and  testament,  bnt  leaving  a 
widow  who  Is  a  quailOed  and  lit  person  to  have  the  per- 
sonal custody  of  her  children,  such  widow  Is  entitled,  If 
aha  so  dealrea,  to  the  peraonal  cai«  and  cnatody  of  her 
children.  In  such  case  the  power  ot  the  tsalamentory 
guardian  only  extends  to  itich  special  directions  as  the 
father  may  have  given  In  bis  will  with  relta^nce  to  the 
edaoaflon  and  selUemsnt  of  bis  children,  and  tbe  care 
and  management  ot  their  property,  and  does  not  Inclnda 
tbe  peraonal  custody  of  the  children.  If  objection  thereto 
be  mode  by  th«  mother,  lb. 

9.  L.  being  the  &therofthTeechlldren,aged  respectively 
eight,  six,  and  foar  years,  made  bla  wlU.  by  which  he 
devised  the  custody  of  his  eliiidren  to  his  mother  in  these 
words:  **  Tbe  persoaalaBre,ciiBlody,and  control  ot  my  said 
children  t  do  hereby  conllde  to  my  dear  mother,  tola'ir, 
except  In  such  cases  as  my  sold  trostees  and  executors 
may  deem  contrariwise  for  tbe  purposes  of  edncallon," 
and  died,  leaving  a  widow  who  was  in  all  respects  a  fit 
and  proper  person  to  be  In  trusted  with  the  personal  care 
and  custody  of  her  children.  In  an  action  by  the  widow 
a(alDsc  the  testamentary  guardian  and  execntors  of  L. 
for  the  custody  of  the  children,  it  waa  fwlfl,  that,  under 
the  statute  of  Ihls  state,  the  widow's  claim  to  the  personal 
custody  of  the  children  was  saperior  to  that  ot  the  testa- 
mentary guardian,  lb. 


1.  The  homestead  repreaenta  the  dwelling  house  of  the 
Ihmliy  and  naceaaary  oulhonsei  of  every  kind,  and  need 
notba  In  a  compact  form.andmay  belnteraeeCed  by  high- 
ways. It  is  not  limited  as  to  qaantlty,  the  only  limlu- 
tlons  being  as  to  Its  use  and  value.  The  homestead  dwell- 
ing boose  may  also  be  used  as  a  place  of  business  by  the 
tkmlly.    Bilat*  qf  Dttantti. 

Z.  TVsCiii/'JI'DnKiteail.  — The  homestead  and  the  testa  by 
Which  It  Is  ascertained  are  tbe  same  whether  tbe  question 
arises  iMlween  a  buibaud  and  wife,  or  one  of  them  and  a 
vendee,  a  mortgagee,  a  creditor,  or  the  heirs  of  tbe 
deceased  husband  or  wifb.  lb. 


"ts^™*" 


n  Truicta 


8.  Fofw  yunwifAiil.  — It  the  homestead  land  Increases 
In  value  after  tbe  flit  ng  ot  the  declaration,  so  as  to  be  worth 
more  than  Ova  thousuid  dollars,  the  same  will  be  de- 
creased In  quantity  pro  (onto,  lb. 

*,  The  declaration  of  homestead  Is  not  evidence  of  the 
value  of  the  homestead,  even  if  It  states  the  valne;  and  if 
the  declaration  describes  a  tract  of  land  worth  more  than 
five  thousand  dol Ian,  the  actualtaomeatead  will  beenoogh 
of  the  tract  desorlbed,  Including  the  dwelling  house,  to 
oome  witbln  said  value,  lb. 

5.  BttUngt^  fumntcod  U>  twreMog  wtfr. —The surviving 
wife  inberlls  the  actual  homestead,  that  la,  (he  dwelling 
honsa  and  sufficient  land  to  be  worth  Ovs  thousand  dol- 
lars. This  value  la  tbat  which  tbe  land  bore  at  the  time 
or  the  husband's  death,  and  not  what  U  bore  at  the  lima 
the  declaration  waallled,  or  at  any  previous  time.  lb. 

E.  When  the  surviving  wins  petitions  to  have  tbe  home- 
stead set  off  to  her.  she  most  show  to  tbe  probate  court 
what  was  the  homestead  at  the  Ume  of  the  hnsband'a 
death,  and  what  was  Its  valuo  at  that  time,  and  tbe  conrt 
Bbould  restrict  the  quantity  of  land  set  off  to  her  to  an 
amount  worth  five  thousand  dollars,  or  lees,  rt^ardlesa 
ot  tbe  quantity  described  In  the  declaration  oT  bome- 

7.  In  such  proceeding.  It  Is  not  laOlclent  tor  the  wifto  to 
prove  Ihat  at  the  lime  the  declaration  was  Bled,  several 
yean  betore  the  bnsband's  death,  the  homestead  dea- 
h  less  than  five  ihoo- 


1.  An  order  made  to  the  court,  dissolving  an  in]nnctlon, 
without  assigning  the  grounds  on  which  the  dissolution 
was  granted.  Is.  prima  faeie,  an  adjudication  that  the 
pUlntilTwas  not  entitled  to  thelnJnncUon.  and  sufficient 
to  enable  him  to  maintain  an  action  on  the  Injunction 
bond.    Pbuiler  il  al,  v.  FMibet. 

2.  AirMcs  platnnff  i"  >"f  mtnJtmeHon  ftoncl.  — If  several 
parties  are  seretaily  In  possession  of  and  cultivating  in 
separate  parcels  a  tract  of  land,  and  are  sued  Jointly  In 
ejectment  to  recover  possession  of  the  whole  tract,  and 
on  Injunction  Is  obtained  restraining  tbem  Jointly  from 
taking  oir  the  crops,  these  partiea  cannot  maintain  a  Joint 
action  fOr  damages  on  the  Injunction  bond,  provided 
tbeir  damages  are  not  Joint.  They  can  maintain  a  Joint 
aoUon  for  such  dumases  only  as  are  Joint,  such  as  atlor- 

3.  Actlononinjutmaoiibondfiirtrvert^aaiitaeet.  —  'Tha^et 
that  the  plalntlffbrlngsn  Joint  action  against  several  per- 
sons as  trespassers,  and  obtalni  an  injunction  against 
tbem  Jointly,  does  not  estop  him.  In  an  action  brought 
against  him  on  the  Injunction  bond,  from  showing  that 
the  damagefl  were  several,  and  trom  clolmlng  that  they 
cannot  maintain  Bjoint  action  for  several  damages.  lb. 


1.  JEUqfi]wL— On  the  trial  of  an  action  fbr  the  alleged 
trespass  of  defandants  on  tbe  plaintiff 's  mining  clslm,  In 
which  the  title  to  the  toeut  bi  ijva  constltnled  the  main 
Issue,  tbe  court  gave  tbe  following  Instruction  to  thejury, 
Tit;  "IfUieJnry  believe  from  tbe  evidence  that  plaintllT. 
*  ■  *  more  than  Ove  years  prior  to  the  commencement 
of  his  snil.  In  good  lUtb,  and  under  a  claim  of  rlgtit,  en- 
tered into  the  posseaslon  of  said  dIspuUd  ground,  and 
have  continued  in  possession  thereof,  and  expended  labor 
thereon  (wllh  the  knowledge  ot  defendants,  *  •  •  Ibey 
making  no  objection  thereto),  and  that  derendants  have 
not  forbidden  plain  Ulf's  possession  so  acquired,  tben  the 
plainlltr  is  entitled  toa  verdlcl."  Httd.  that  this  tuslriic- 
tlOD.  as  an  abstract  proposition, fttlls to  stale Ihe  essential 
elementa  of  an  estoppel  in  pal$,  and  was  Improperly 
given,    Jfabu  Bog*'  T.  Co.  -v.Botton  T.  Cb. 

X.  i^uiniluiK/mfnbvoIofm.  — In  aucb  caw,  where  it  ap- 
peared tbat  the  boundary  line  between  the  plaintiff's  and 
defendant's  mining  ol  alma  had  been  In  dlspnl«  Ibr  several 
years—  tbe  locut  to  gu«  being  embraced  between  the  ad- 
verse llnescialmedtty  the  partlcareapcctlvely— the  court 
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relnaed  tha  daftodanCB  reqneat  to  give  to  tbe  Jniy  tba 
folkxrlng  ImtlracUon,  to  irit:  "  Where  two  mlnlDg  oom- 
jwnlea  take  Dp  ftdloLnli^  clklmi,  uid  the  one  Imit  teken 
ap  overlapetlie  other,  and  neltber  oom pen r  li  working 
tbst  portion  of  tbe  cUIm  whleb  overlepe  the  otber,  Dnt 
kre  working  In  dlOierent  portlone  ot  ibelr  reapeotlve 
olftlmi,  the  Cut  that  the  locktora  of  tbe  laet  elalm  located 
hkvebeen  In  poeiwelon  of  their  eltlm  tor  Ave  yean,  doee 
not  dlveat  the  ownen  of  the  flnt  elelm  of  the  right  to 
tbelr  ololm  to  tbe  extent  ol  tbe  original  boandkiies.  and 
each  B  poueulon  by  tbe  lootora  of  tbe  last  cldlm  loostsd 
U  not  advene  to  tbe  potamlon  of  tboee  who  located  the 
Bnt  claim."  Httd.  that  the  tnitnietlon  correctly  declared 
tbe  law,  and.  in  view  of  the  bat  thsit  pUlntllT'i  lald  In- 
■tractlon  h«d  been  glren,  tbe  oonrt  erred  Id  refoslDg 
It.  lb. 


1.  OMaltralalladcafixutameritfiirwanli^iurlitUelbmtrfaa 
pcnsn  t^drffnOant  —  Oaa  eollAleral  attack  of  a  Jadgment 
rendered  by  a  oonrt  of  record  tor  want  of  JnrUdlotlon  of 
the  person  of  the  defendant:  Heid,  llnl,  that  Inaaoer- 
talnlng  whether  a  want  ofJurUdlctlonappean.  tbe  whole 
record,  which  contUta  excluilvely  of  the  Judgment  roll, 
moat  be  oonuilted ;  and,  leoond,  that  In  caae  of  service 
ol  mmmoni  by  pabllcatlon,  neither  the  amdavit  nor  the 
order  for  Ita  pabllcatlon  form  a  part  of  the  Judgment  roll. 
Qvtiuv  V.  PorUr. 

i.  Where,  In  en  action  brooght  In  the  dlatrlct  court  by 
Q.  agalDit  Joaepb  S.  Bnckle,  tbe  retorn  made  by  tbe 
■berllTofeervlce  oftha  lummons  ihowed  only  that  CWTffs 
S.  Ruckle  had  been  wrved,  while  the  Judgment  recited 
that  JotepA  8.  RtKlUt  had  been  dnly  terved  with  proceai. 
eu. ;  Htm,  tbat  uid  recital  In  the  Jadgmaat  li  not  con- 
tradicted or  overcome  by  *a)d  return  of  tbe  aberl1T,»nd 
that  luchjiidgmentli  not  liable  to  a  collateral  attack  for 
want  of  Jurisdiction  of  the  person  of  the  defendant.  lb. 

S.  AffldmU  <)f  ptMleaOait  Iff  iutamoiu.  —  VliMi9  the  am- 
davit of  tbe  pabllcatlon  of  a  SDmmons.  made  by  one  who 
therein  stylei  hlmeelf  "  the  proprietor  "  of 
In  which  the  pablioallon  woe  made,  lnil«ut   of  " 
printer."  as  required  by  the  practice  act:  Arid,  that 
"printer"  and  "  proprietor "  are,  In  the  senat 


the  I 


e,  synor 


k  lb. 


1.  JmjjaneUnjfaiaertmiruiJcaie.  — Twelve  names  moet  be 
drawn  from  the  box  by  the  clerk,  and  the  defCDdaot  must 
bi>  allowed  to  examine  tbe  whole  twelve  before  exercising 
his  right  of  peremptory  challenge  aa  to  any :  and  those 
not  challenged  or  excused  mnst  then  be  sworn;  after 
wlilchns  many  more  names  as  will  make  np  the  deflolency 
must  be  drawn,  when  tbe  same  process  most  be  repeated 
anlll  thejury  Is  completed.  (SahdebsoN,  J.,andSFRAai;B, 
J.,dls*eutlDg,]    JVopfe  V.  Aowft*- 

9.  If  a  party  omit  to  cballege  a  Juror  peremptorily  nnlll 
ftfter  he  has  been  sworn,  he  may  be  permitted  to  do  so, 
for  good  caase  shown,  at  any  time  before  the  Jury  Is  oom- 
pleted,  bntnot  thereaRer.  lb, 

1.  It*  Is  error  for  the  court  to  direct  the  clerk  to  draw  bnt 
one  name  at  a  time,  and  require  the  partlea  to  examlnv 
bim  for  cause,  and  Interpose,  if  at  all.  a  peremptory  cbal- 
lege  befb re  another  name  Is  drawn,  and  then  direct  bim 


a  be  sworn  to  try  tti 


!.  lb. 


MBOBAKIC'a  Lim  ACT  OF  IS81. 
1,  WrUlmeoniraeU  under  a.  — It  appeared  at  the  trial  of 
an  action  by  W.  against  U.  to  foreclose  a  mechanic's  Hen 
under  the  act  concerning  tbe  Hens  of  mechanics  and 
others  (Slats.  18S3.  p.  384).  that  H.  entered  Into  a  contract 
with  W.,  by  which  W.  agreed  to  bnlld  upon  the  lot  at  U. 
a  bam.  "agreeable  to  the  drafts,  plan,  and  explanation 
beretoanneied.  marked  ■A,">and  H.agreed  to  pay  for 
tbe  tame  three  hundred  and  twenty  dollars,  "  upon  the 
completion  of  said  barn,  as  perapeoltlcatlonai"  that.  In 
feet,  no  draft,  plan  or  Hpecldcatlons  were  attached  to  the 


oontract,  bnt  an  unsigned  paper  was  prodnoed,  and  teatl- 
mony  received,  under  the  objection  of  H..  tending  u> 
prove  that  It  eontalned  the  plans  and  speolfloatlons 
altnded  to  In  the  contract.  Scfd,  first,  that "  tbe  speol- 
flcatlons"  were  an  essential  part  of  the  contract ;  second. 
that  the  reference  nude  In  the  contract  to  "  the  speoltlea^ 
tlons"  being  IUbb,  cannot  be  helped  oat  by  oiaJ  evidence; 
and  third,  that  witbont  "  tbe  speclBcaUoDs "  there  was 
not  such  "a  contract  In  writing.  snbsorltMd  by  tbe  party 
to  be  charged  thereby,"  as  Is  required  by  tbe  aeoood  seo- 
tlon  of  said  act  to  entitle  the  contractor  to  acquire  Uio 
lien  therein  provided  for.     ITordm  v.  HannnoniL 

3.  7b  tubal  Uen  Ott  lntor«l  alta^ta.  —  Bald  act  provides 
only  tor  tbe  acquisition  by  tbe  contractor  of  a  lien  on  the 
interest  of  the  employer  In  the  property  songht  to  be 
charged,  whether  that  be  a  foe  simple  Interest  or  less.  lb. 

S.  T.  was  the  owner  of  a  lot  of  land,  of  which  H.  wo*  tn 
possession,  under  a  contract  of  sale  from  T. :  W.  erected 
a  building  ou  tbe  lot.  under  a  contract  made  by  him  with 
H.,  and  against  T.  and  U.  recovered  Judgment  enforcing 
a  lien  tor  the  contract  prIeeoDthe  Interests  of  both  T.  and 
a.  In  tbe  land.  Jltld,  that  W.'s  lien  did  not  afltict  the 
Interest  of  T.,  and  that  T.  was  Improperly  made  a  party 
of  tbe  action.  lb. 


1.  I%mJ«r  ly'nBitrfusonmortjKUW.—Theqnestlon  whether 
a  tender  by  a  sahsequent  mortgagee  of  tbe  amonntdue  on 
a  prior  mortgage.  If  made  aRer  the  law  day  of  the  mort- 
gage, or  after  Judgment  foreclosing  Uie  mortgage,  dis- 
charges the  lien  of  tbe  mortgage  or  Judgment,  without 
keeping  the  tender  good,  dlaeusoed.  but  not  decided. 
JMeAwm  v.  CHtqwn. 

3.  i>fini(«saJqfMll/lirw(«(fq/<9U<^.  — Asnbscqaentmort- 
gsgee,  who  has  been  made  a  party  to  an  aetfon  foreclos- 
ing a  prior  mortgage,  cannot  maintain  a  separate  action 
to  enjoin  a  sale  nnderthejndgtnent,  and  to  be  subrogated 
to  the  rigbia  of  tbe  plalntllT,  on  tbe  ground  of  a  lender  ot 
the  amount  due  on  tbe  Judgment;  his  remedy  Is  by  nio> 
tloD  in  the  action  breclcalng  tbe  mortgage.  lb, 

S.  JifliHdv/<>rr«I(<rfnetuiV.  — Whereapartyhianeqnt- 
tahle  action  has  a  plain  and  speedy  remedy  by  motion  In 
the  action,  he  cannot  maintain  a  separate  salt  In  equity 
lo  obtain  the  dwlred  reUef.  lb. 

i.  Potter  ai  eoutt  to  ooiUrat  tfi^ut^nunta.— In  a  suit  fore- 
closing a  mortjnce,  the  coart  baa  foil  power,  on  motion 
made  by  a  subsequent  mortgagee  who  Is  a  party,  to  sub- 
rogate bIm  to  the  rlghta  of  the  Judgment  creditor,  or  to 
enter  a  diaebarge  of  tbe  lion  of  the  Judgment,  or  to  pre- 
vent a  sale,  or  to  ealer  a  satlslketlon  of  the  Judgment, 
upon  a  proper  showing  being  made.  lb. 

1.  CbtvfM  V  mldence.  —  This  court,  on  review  of  the 
proper  motion  made  In  the  court  below  and  there  denied, 
will  order  anew  trial  where  tbe  evldenoa  given  at  the 
former  trial  was,  without  substantial  coufllct,  opposed  la 
the  verdict.    Maint  Boi/^  T.  Oa.v.  BoUonT.Oo. 

2.  JV(«(mi/nio((Dn/iB-n™i(r(iii.— The  reasons  (br  which  a 
motion  for  a  new  trla!  will  bt,  made  may  be  stated  gen- 
erally In  the  notice  that  such  motion  will  be  made. 
Bulterfltid  V.  C  P.  S.S.  Cb. 

8.  Slalement/or  nan  triOL  —The  Judgment  roll  need  not 
be  Inserted  In  a  statement  on  motion  for  a  new  trial,  lb. 

i.  A.  statement  on  motion  for  a  new  trial  must  contain 
a  s|>eciaeatlon  of  the  partloulai  errors  upon  which  the 
parly  moving  tor  a  new  trial  will  rely ;  and  If  one  of  tbe 
groundsls  that  the  evidence  Is  InsnlDclent  lo  Justify  the 
verdict.  It  most  specify  tbe  paiUoulars  In  which  the 
evidence  Is  InsuOlclent.  or  It  will  be  disregarded  by  the 
court.  lb. 

b.  An  assignment  of  errors  appended  to  tbe  end  of  a 
transcript,  but  not  Inaluded  In  the  staument  on  motion 
for  a  new  trial.  Is  not  a  speclBcstlon  of  the  partlcnlar 

upon  which  the  party  will  rely,  even  if  snfflelent  In  r- 
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a.  ^tdfioaUoniVtrrontn  tIattmtnL  — Aa  astlgameatof 
arron  at  coDunon  lair,  even  If  Included  In  &  itBUmaalon 
motion  foTK  new  trial,  1b  not  laoti  a  spcolflcatlon  of  the 
ermn  aijon  wbloh  a  party  will  rely  aa  li  required  by  our 
pnotloe  act.  lb.  ' 

t.  QnVUci  qT  n4il«n«8.  —  On  appeal  n^>m  an  order  danylng 
a  new  trial.  tbU  court  will  not  In  any  oaae  dlaturb  the 
Judgment  beeanae  not  sapportsd  iij  Uifl  evidence  where 
tbore  waa  a  mbatantlal  conflict  In  tbe  evldsnee,    Morgan 


1.  SvDnsnMIivciUirrMpandMv.  —  Tlie payment ofadebt 
by  a  person  not  legally  reaponalble  lor  It  la  ft  ■atlafactlon 
of  the  debt,  it  tbe  money  la  aeoepted  Kir  tbat  parpoee. 
Martin  v.  Qufnn. 

1.  Actio*  lOTttioetTVoerpavmentnii^tbtflirnff to jaUfpnml 
cmHtor  on  taie  of  ludoment  O^iUir't  proptrtj/.^'ia  1881  Q. 
reooTered  a  money  Judgment  In  Jnatloe'a  conrt  agatnit 
E.  and  C,  from  wbloh,  In  ISC  K.  and  C  appealed  to  tbe 
ooanty  conrt.  and  procared  M.  and  8.  aa  loretles  lo  eie- 
onle  an  undertaking  In  tbe  (um  of  Ave  bandred  dollan, 
In  tbe  omal  form  on'  appeal,  to  stay  eiecntlon.  The 
nndertaklng  waa  not  executed  by  E.  and  C.  Thereafter 
Judgment  woa  rendered  by  the  coonty  court  In  mid  action 
•galnat  K.  and  C.  Ibraium  greater  than  Dye  hondred 
dollan.  Therenpon  Q.  demanded  of  U.  and  S.  said  Ave 
bandred  dollani  expressed  In  their  andertaUt^,  to  be 
applied  In  eatlBfactlou  oftbelaat-uamed  Judgment,  which 
tbey  paid.  Q.,  however,  fUled  to  enter  eatlifkctlon  of 
■aid  Judgment  pro  tanto.  bnt  on  an  eiecntlon  Iwned 
thereon,  colleoted,  nnder  a  aherlir'a  sale  of  K.  and  C.'a 
property,  tbe  wbole  amount  of  hia  Judgment  recovered 
In  the  county  court.  K.  and  C.  then  anlgned  their 
deiaaod  against  Q.  for  the  money  received  by  him  In 
excess  ofthe  onpuid  balance  due  on  his  Jadgmeot  after 
deducting  said  Ave  hnndred  dollars,  to  U.  and  B.,  who 
brought  action  therefor,  setting  up  said  tacts,  and  recov- 
ered Judgment.  Tbe  only  defense  was  by  way  o(  de- 
marrer  to  tbe  complaint,  which  waa  overruled.  HtUti 
tbataald  last  named  Judgment  was  properly  rendered,  A. 


t.  Z>9's(<<t«a>ni|)I(ifnl:  — Ifaoomplalntlmproperly  nnltes 
two  causes  of  action,  or  Is  amblgnoua  and  uncertain,  tbe 
defect  most  be  taken  advantage  of  by  demurrer,  or  It  Is 
waived.   Laurrenea  v.  Mmlgtrmtry. 

a,  nn«  plafn/ir  fnacHon /or  dnwlt.  — An  action  tor  deceit 
In  tbe  sale  of  land  lo  which  tbe  grantor  bad  no  title, 
shonld  be  brought  by  all  the  granteesjolntly,  unless  there 
has  been  aoonveyanceof  ibecause  of  action  to  tbe  plalnt- 
lir.  A  conveyance  by  one  of  tbe  grantees  to  the  others, 
of  his  Interest  In  tbe  Itmif,  does  not  assign  the  cause  of 
action  for  deceit,  so  as  to  enatde  the  assignees  to  sue  Ibr 
the  deceit  In  their  names.  lb. 

S.  AtUomfoT  deeett.  — An  action  Ibr  deceit  U  a  personal 
action  bonded  on  (t«Dd,  and  not  npon  any  covenant  In 
the  deed  rnnnlng  with  tbe  land.  lb. 

i.  Pertonai  covtiunU  in  deed.  —  A  covenant  In  a  deed, 
whether  eipreea  or  Implied  by  law.  that  tbe  grantor  has 
not  sold  or  Incumbered  the  land.  Is  a  personal  covenant, 
and  does  not  mn  with  tbe  land.  /^. 

B.  PtalTiilfft  fn  ruU  upon  mwnoTita  Ai  a  deed.  — All  tbe 
gronteea  should  Join  as  philntinkin  on  action  upon  either 
a  direct  or  Implied  covenant  In  a  deed  that  tbe  grantor 
bas  not  sold  or  Incumbered  the  land,  or  tbat  be  Is  seised 
of  and  has  a  right  to  convey  the  same.  A  deed  of  tbe  land 
by  one  of  the  grantees  to  another  does  not  convey  to  blm 
tbe  cause  of  action  upon  such  covenant.  lb. 

e.  IMfeelive  jitoadlrv. —  Although  the  allegstlons  of  a 
pleading  are  defective,  yet.  If  there  Is  not  an  entire  want 
of  situations  constituting  a  canse  of  action,  and  no 
demurrer  la  filed,  or  objection  made  In  tbe  court  below. 
tbejudgment  will  not  be  disturbed.    Let  v.  Flgg. 

7.  Cbmieiiaaeelod^frauacrrdUtiri.-.A.  conveyance  made 
by  a  debtor,  wtOioal  ronddn-iUlon,  for  tbe  parpoee  of  de- 


frauding his  creditors,  can  be  set  aside  by  tb 

the  ground  of  frnnd,  even  If  tbe  grantee  was  Ignorant  of 

the  frandnlont  purpose  for  whichit  waa  given.  lb. 

8.  AUack  en  judgment  by  eortfetMion.  —  A.  Judgment  fOr 
money,  by  coultealon,  upon  a  statement  which  does  not 
Bufllclently  state  ttaelkolaoutof  which  the  Indebtedness 
arose,  nor  tbat  the  amount  eonfeaaed  Is  Justly  due.  Is  not 
a  nullity  on  Its  &ce.  Such  Judgment  cannot  be  collater- 
ally attacked.  It  can  only  be  called  In  qoeallon  by  tbe 
creditors  of  the  defendant  on  the  ground  of  fiaud,  and  In 
a  direct  proceeding  for  that  purpose,  lb. 

B.  Admittiaae  fn  pleaiUng.  —  lt  the  complaint  avers  a 
Judgment,  and  the  Issuing  of  on  eiecntlon  tberebn.  and 
a  sale  tberennder  of  land,  and  the  answer  denies  the 
validity  of  tbe  Judgment,  and  avers  that  it  was  void  for 
want  of  Jurisdiction,  and  den  lea  tbat  tbe  plain  tlflTacgulred 
any  tlUe  by  the  pretended  sale  by  the  sherltr,  the  execu- 
tion and  sale  thereunder  are  not  suHlclenUy  denied  to 
require  the  execution  to  be  put  In  evidence.  Xb. 

10.  D^endanU  whoae  namet  txre  unknown.  —  Where  psrtien 
whose  names  are  unknown  ere  sued  by  flctltlons  names, 
the  record  should  sbow  these  facts.   IWd  v.  Oof/te. 

11.  Judgment  agalntt  a  perton  not  a  parly.  —  When  the 
record  does  not  disclose  any  service  of  Summons,  bat  a 
person  not  named  as  defendant  answers,  and  Judgment 
Is  afterward  rendered  against  another  person  not  named 
In  tbe  complaint  and  who  does  not  appear,  tbejudgment 
Is  void.  lb. 

IX  JSiecuUon  i^  tBrO  qf  potaeuion  agaiiut  Mnm^eri  (a  Ma 

reecrd.  — In  an  action  against Doyle.  John  Doe,  and 

Richard  Koe,  to  recover  bind,  wherein  there  was  no  service 
of  summons,  but  John  Doyle  answered,  and  a  Judgment 
was  subsequently  entered  against  JoDvi  Doyle.  ^«l<l,that 
the  district  court  properly  refused  to  direct  tbe  sheriff  to 
eieonte  the  writ  of  possession,  by  turning  out  James 
Doyle,  Jr..  James  Doyle,  8r,,  and  Catharine  Doyle,  who 
were  In  poasesalon  at  the  time  of  the  commencement  of 
the  action,  bat  who  bad  not  been  made  parties  lo  tbe 
solt.  lb. 

II.  amiiei  qf  wrll  vf  po—eition.  —  A  penov  in  possession 
of  tbe  demanded  premises  at  the  time  of  commencement 
of  tbe  action  lo  recover  possession  cannot  be  removed 
nnderawrlt  Issued  onajudgment  in  the  ease,  unless  he 
Is  made  defendant,  and  Judgment  la  rendered  against  him 
after  the  court  acquires  Jurisdiction  of  his  person.  lb. 

U.  Mevievoftrrdera  entered  by  eontenL  —  Altbongb  tbe  su- 
preme court  will  not  review  Judgments  and  orders  entered 
by  consent,  yet,  if  It  appear  by  atBlr  constmcllon  ota 
stipulation  consenting  to  an  order  denying  a  new  trial, 
that  tbe  stipulation  was  only  Intended  to  facilitate  an  ap- 
peal, and  not  as  an  abandonment  of  the  right  to  contest 
the  correctness  of  the  order,  this  court  will  review  the 
order,    Meeham  v.  McKai/. 

15.  AdmlttiBn  nfpleadtng  fn  svldmag.— Ifan  answer  has 
been  superseded  by  an  amended  answer,  the  answer  tlius 
supsrseded  Is  not  admissible  in  evidence  as  an  admlsalon 
on  the  trial.  Jb. 

II.  What  {riemftaDt  parlv  botmd  by.— AHhangb  a  party  Is 
boand  by  the  admisaloua  oontained  In  bis  pleadings,  yet 
It  is  only  the  admissions  In  the  pleadings  upon  which  be 
goes  to  trial,  lb. 

IT.  J>i>SKW(oni/(CTian<tfia(i/K]md)onI.  — If  Aentennnder 
a  lease  from  and  as  a  tenant  of  B,  and  O  then  recovers  a 
Judgment  of  evlcUon  against  A,  after  which  A  attorns  to 
and  pays  rent  to  C.  from  this  last  period  tbe  possession 
of  A  becomes  tbat  of  C.  Jb. 


1.  Intertited  Oi  an  eitale,  —  A  probate  Jndge  who  baa  a 
power  of  attorney  from  any  of  the  persons  clalmlttg  to  be 
heirs  of  the  deceased,  authorizi  ng  him  to  receive  for  them 
any  money  or  property  to  wlileb  they  might  be  entitled 
(Tom  tbe  estate,  and  also  letters  offering  blm  a  percentage 
upon  anld  proceeds  oomlng  to  aald  alleged  heir,  Is  lu- 
tcreatad  in  tbe  «atata,and  cannot  acta*  Jndge  In  any 
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nmller  peruialng  to  luab  astiiM.  azcept  to  unuiBS  tbe 
ulenilBT  or  ebange  the  veaae.    Snala  </  HTtitc. 

2.  CluBigeq/vtKua  in  prvbaU  court.— When  the  protnM 
Judge  U  lnlerea(«d  In  an  eatslcor  tu  mouerconilDS  to 
tlie  hein  therefrom,  he  lus  no  jDrladlctlon  to  ooluJodBS 
(lierelD,  dud  (honld  gtuit  a  cbsnge  of  venue.  It  ta  no 
excuieforreAulnKacbsngeorTeoneln  anahcaM  to  •ay 
thai  tbejadge  decided  conectlr  upon  the  nuttlor  befoie 
him  after  refiulug  sach  diaDse  of  venae.  lb. 

1.  Q^  on  qmee.  — The  Halaryof  an  oflloe  la  JncldCDt  to 
its  title,  and  not  to  Ita  occopotlon,  and  one  elected  to  aa 
office  who  baa  quallfled  and  la  ready  to  perform  Itadutlea, 
ii  entitled  to  Ita  aalarr,  even  If  it  taoccnpled  b;  an 
Intruder.    Cttrrol  v.  Llf^>ailhaler. 

1  Fvt/mtnt  <if  tcUary  of  qffbx.  —  A  aalary  of  an  oIBoe 
which  Is  fixed  at  a  monlbly  rate  becomes  doe  and  paya- 
ble roonlhly.  a. 

S.  The  occu  patlon  of  an  office  by  an  Intmderdoea  not 
have  the  elftct  of  deferring  the  time  of  payment  of  the 
•alary  nntll  the  Introder  la  onated.  lb. 

4.  Claim  agalntt  emmlp.  —  The  board  of  anpervlaora  of  a 
connty  have  ho  anthorlty  to  allow  an  nnaudlted  claim 
Dgalnat  a  coantr.  except  It  tie  done  within  one  year  after 
itae  claim  abati  accrue  and  became  due.  lb. 


er,  by  an  Indorserof  aproralasory  note,  of  pre- 
I,  demand,  notice  of  non-payment,  and  proteal, 
written  upon  tbe  back  of  the  note,  need  not  be  atamped 
in  Older  to  be  valid,   Pae^  Bankv.  Dt  Po, 


1.  Po—tuoni  dalm  to  publie  Uoid  Unable, 
of  and  claim  to  public  land  of  the  United  Btatea  Is  prop- 
erty, and  aa  aueb  la  taxable  to  the  claimant,  withoat  vio- 
lating the  act  of  congreia  by  which  tlils  atste  waa  admit- 
ted Into  the  Union.    Ptopit  V.  Black  Diamond  JflrUnff  00. 

i.  Jievenue  acC  —  So  mnch  of  the  general  revenue  acta* 
ezempta  poaaeaaory  cialma  and  Improvementa  upon  the 
public  landa  from  taxation  la  nmwnatltntlonal  and  void. 
iPtopU  ▼.  UeOrwry,  U  Cal.  438,  and  PtopU  v.  Otrk*^  SS  Cal. 
S77,  affirmed.)  lb. 

I.  Abtolutt  (tetil  ca  teearUti /or  d«M.  — Adeed  oreoaaalgn- 
mentofan  Intereat  In  land,  abaolnte  on  ita  btce,  may  t>e 
ahown  by  parol  teBtlmouy  to  have  been  intended  aa  a 
aecurltyfor  tbe  payment  of  a  debt,    Rnynor  v.  I^jont. 

3.  Mont]/  lirld  in  iryut.  —  If  A  uinkea  an  abaolnte  deed  of 
hla  land  to  B.wlth  the  nnderatanding  iMtween  blmand  I) 
and  C  tbat  B  U  to  sell  tbe  land  and  use  tbe  proceeda  to 
pay  the  debt  of  A  to  C.  C  can  compel  11  to  account  to  lilm 
and  pay  over  tbe  proceeda.  lb. 


1.  Atcommon  law,  wagera  made  In  respect  tomatlei* 
not  aStetIng  (Cellnga,  Interest  or  obaraeter  of  tblrd  per- 
sona, or  the  public  peace  or  good  morals,  or  public  policy, 
are  legal  contracts,  which  may  be  entoroed  by  action. 
JoAiulenT.  RuMcU. 

3l  Waotn  vjpm  tttctloru.  —  Wagera  upon  tbe  result  of 
elections  are  against  public  policy,  and  are  therefore 
void ;  and,  hence,  money  put  np  in  tbe  handa  of  a  stake- 
holder  may  ba  recovered.  It  tbe  wager  Im  lepndlated  and 
a  return  of  the  money  be  demanded  at  any  time  before 
the  election  haa  taken  place  and  tbe  result  has  become 
generally  known,  but  not  thereafter.  lb. 

i.  J.  made  a  wng*r  with  F.  that  Seymour  would  receive 
a  roalorlty  of  tbe  votea  caat  In  tbla  atateat  the  presidential 
election  in  1608.  and  F.  made  a  wager  with  J.  that  Grant 
would  receive  a  raBjorlty  of  aald  votes.  The  money  waa 
put  In  the  hands  of  R.  aa  stakeholder.  After  the  election 
bad  ukeu  place  and  the  result  had  become  known,  J., 


having  lost  his  wager,  notified  R.  that  he  repudiated  the 
wager,  and  demanded  bla  money,  but  R..  notwithstand- 
ing, paid  the  money  to  F.,  according  to  the  tarma  of  the 
wager.  In  an  action  by  J.  against  B.  to  reoover  bis  ataJca, 
It  was  held  that  a  recovery  oould  not  be  had.  lb. 


VXW  YORK  CTTATE  DKCIBIOIfS.* 


1.  Beidenct:  trial;  tcttiuu.  —  Under  a  contract  for  the 
sale  of  wood  subject  to  the  menaurement  and  Inspection 
of  a  third  peraon.the  buyer  la  entitled  to  actual  meesuro- 
ment  by  such  person,  or  something  equivalent  thereto. 
Supreme  Conrt,  Oeneral  Term,  Tth  District,  isn.  McAn- 
dreuay.  Lantet. 

3.  Id  an  actloii  on  auch  contract,  the  Inapector  having 
testified  that  be  measured  the  dlmenalona  of  height  and 
width  by  hla  eye,  as  waa  his  custom;  /Md,  that  It  was 
proper  to  oharge  thejnry  that  they  were  to  determine 
bla  capacity  to  meaanre  oorreotly  In  that  way.  and  thai 
the  plaintiff  won  Id  not  be  bound  by  any  estimate  of  the 
Inspector,  unless  they  were  of  opinion  that  hla  eye  was. 
on  a  queatioD  of  measurement,  aa  reliable  as  a  measuring 
ntO.  lb. 

a.  On  tlie  second  trial  on  a  conlraot,  the  defendant  and 
his  witness  teatlDed  to  the  terms  of  the  contract,  and 
stated  that  It  waa  on  a  certain  condition,  and  on  cross- 
examination  each  sUtod  that  he  had  testlHed  to  that 
oondltlon,  on  the  (brmer  trial.  Btld,  that  the  condi- 
tion being  material  to  the  merits  of  the  controversy, 
it  was  proper  to  permit  the  plalntlfT  to  prove  that  on  the 
former  trial  defendant  and  hla  witneaa.  In  testifying  to 
the  contract,  omitted  to  atste  auch  a  condition.  lb. 

i.  Snch  evidence  Is  admissible,  aa  In  the  nature  of  an 
admission  as  against  the  party,  and  of  Impeaching  evi- 
dence against  the  witness.  lb. 

1.  SatitfeeliBTK^ pOTti^ptatnUJf'ielabA:  aSerUt  aUoajvdff- 
mfTtt.-  reeovery.  —  After  defendant  had  made  an  offbr  lo 
allow  plalntlirtotakeJudgmenttOrB  sum  teas  tbananed 
for,  which  offer  plalntlir  did  not  accept,  he  answered. 


I  up  a 


T-elalm 


In  tiff,  c 


jotlor 


of  the  Code  of  Procedure,  compelled 
balance  of  bla  claim,  as  admitted  by 
the  answer;  and  on  the  trial  aa  to  the  connter-cialm, 
defendant  had  a  verdict.  Held,  that  npou  the  entry  of 
Judgment,  plaintiff  waa  not  entitled  to  costs  after  the 
time  of  the  answer.  The  caoe  of  Hoe  v.  l^-nbom  <U  How. 
Pr.,  ZSand  88  N.  Y.,  B8),  explained.  Bapreme  Court,  Oen- 
eral Term.  Gth  District.  IMS.    BmMle-v.Kem. 

a.  Acliont  of  which  Jiaaeri  o/  "ke  peace  lUtue  JuritdiMm ! 
ailowaaae.  —  Tbo  right  of  a  plaintiff  to  easts  of  course, 
upon  succeeding  in  an  action  In  a  conrt  of  reoord  fOr  re- 
covery of  money,  is  limited  to  eaaes  where  he  recovers 
fifty  dollars  or  more.  notwltbalandlDg  the  amonnt 
claimed  In  tbe  complaint  may  have  been  too  great  to 
allowBcourtofaJusttceof  thepeaoe  to  take  cognisance 
of  the  action.  General  Term,  SupremeConrt.  3d  DtstrlcL, 
ISat.    Piitdtrv.Blooau^. 

S.  Jurisdiction  of  the  action,  and  not  of  the  claim  o( 
damages  made  In  It,  determines  the  plaintiff's  right  to 
costs.  If  the  recovery  In  tbe  court  of  record  be  for  leas 
than  lltty  dollars.  lb. 

i.  Where  tne  plaintiff  recovers  a  verdict,  however 
small,  the  defendant  la  not  entitled  to  an  allowance,  on 
recovering  coflta  under  the  statute,  because  theverdlot 
was  for  less  than  fifty  doIlaiB.  The  recovery  of  Judg- 
ment entitling  the  defendant  to  the  allowance  of  a  oom- 
mlBslon  on  the  plaintiff's  claim,  la  a  recovery  on  the 
Isaue  tried,  not  a  recovery  of  coata,  merely,  becanae  of 
plain tlff'a  failure  to  recover  enough  to  carry  coata.  lb. 


X,  I!sq.,  to  appear  la  t  Abti.'s  Practice  Bi- 
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tli«  pUlntlff  Tho  obulned  it,  tfaat  both  partlM  Bhonid 
luiveTMlded  In  UiestaM  where  U  vuBnated,  tf  procew 
ms  p^iaotwUr  wrved  upon  the  deienduit  wlthmit  the 
.    BapremoCoiin,BlxthDlltrlet,8p.T.,m«.  JIbImm 


V<4  parlyaMto 
u  uilft  dtetaed  prmm  agam^  httn,  etc. :  tffett  tif 
el^^tffvonlrtiil<)rjpeeiaI<uuaa.  — Avalld  mwrlageli 
Mtsbllahcd  by  proof  of  an  Bctnsl  ooDtraot  V"  verba  d« 
prmnaM  betToen  peraoiu  of  oppoalte  sexei  mptkble  of  oon- 
tiaotlng,  to  take  each  other  ttom  theneeforth  for  hiuband 
and  wife,  espeelall]'  where  the  contract  la  followed  by  oo- 
babltatloD.  No  aolemnliatlon,  or  other  formalltr,  apart 
from  the  acreement  Itself,  la  DecsHair,  nnleaa  asreed  ot>. 
Bapreme  Conrt,  Sp.  T.  ad  Dla.  ISW.     Fan  IV|i<  T.  Van  n^rt 

%  Nor  U  It  eaientlal  that  the  contract  (honld  be  made 
before  awltncaa.  Under  the  code,  the  wlie  la  a  compel 
tent  wilneia  to  prove  the  contract.  In  an  action  far  par- 
UtloD.  lb. 

S.  In  Ml  aetlon  tor  the  partition  of  real  estate.  In  which 
the  IcKltlmao;  of  the  children  of  aoch  marriage  Is  put  Ln 
Usue  by  other  helra  of  the  hosband,  the  widow,  even 
though  ahebe  apartytotbeaalt.  Is  a  oompetent  witness 
on  behalf  of  ancb  children,  to  prove  the  contraet  and 
declaration  Band  trannacUons  of  the  deceased  hnsband.  ib. 

1.  TbefUroonstmctionof  section SWoflheoode la, that 
when  adverse  rlghta  by  succession  are  Involved,  one  lltt- 
faat  shall  not  teitltjr  to  a  transaction  with  the  deoeased 
predecessor  In  title.  Invalidating  or  Impairing  the  right 
or  title  of  the  other.  lb. 

9.  The  declarations  of  the  hnsband  that  he  waa  not  a 
married  man,  made  In  promlsenons  cottvenatloos  hav- 
ing no  reference  to  hia  relations  to  hU  wife,  are  Inadmls- 
■Ible  a>  evidence,  lb. 

C  The  verdict  of  a  Jn?)'  npon  the  trial  of  ipeclal  Issnes 
■honld  not  be  distnrbed,  nnlM*  It  appear  that  a  lUr  trial 
taM  not  been  had,  or  that  errors  have  b^n  committed  by 
the  court  or  Jnry,  allbrdlng  a  reasonable  doubt  as  to  the 
Jnstlce  of  the  resnlt.  lb. 


1.  App^lt^  ordfT  .■  «ii(«np(.  ami  proevedltiet  ta  pundA  at 
fitr.—An  order  punishing  a  party  to  an  action  aa  lOr  con- 
tempt, by  Imposing  a  ane  tOr  the  Indemnity  of  the 
advereeparty  Injured  by  his  refusal  to  obey  the  order  of 
the  conn,  and  l>y  Imprisonment  to  compel  obedience.  Is 
appealable  to  the  oonrt  of  appeals.  Court  of  appeals. 
Jnne  term,  1809.    StuJtoui  v.  Krua, 

i  aoch  an  order  1«  not  a  proceeding  In  the  action, 
within  the  meaning  of  subdivision  two  of  section 
eleven  of  the  oode  of  procedure,  which  allows  appeals 
from  "an  order  alTsctlng  a  inbetaDtlal  right  made  In  an 
action,  when  Snch  order  Id  eObct  determines  the  action, 
and  preventa  a  Judgment  from  wblch  an  s^peaJ  might 
betaken."etc.,bnttB"atlnalorderafl^tlngasnbstantIaI 
right,  made  In  a  special  proceeding,"  within  the  meaning 
of  snbdIvlBton  three.  lb, 

t.  Upon  appeal  to  the  ooiu^  of  appeals  from  such  an 
order.  It  will  not  be  reversed  merely  because  It  does  not 
afilrmattvely  appear  from  the  appeal  papen  that  proof 
of  tbemlscondnctwaamadeby  etlldavlt,anddne  notice 

1.  It  Is  not  a  oontempt  for  a  party,  required  to  prodnce 
his  books  before  a  referee,  to  refuse  to  leave  tbe  books 
with  the  refaree.  If  the  order  under  which  the  refOreeacta 
onlyreqnlree  tbe  prodactlon  of  the  books.  lb. 

&  Whether  It  Is  competent  Ibr  the  court  to  order  the 
books  of  a  party  to  be  led  wltb  the  referee  tor  the  pur- 
poses  of  anaMmuntlng—gurrvf  lb. 

&  It  la  a  contempt  tor  such  party  to  refuse  to  obey  tho 
letMee's  order  that  be  allows  a  wllneu,  while  testify- 
ing, to  examine  the  books,  to  enable  the  adrerve  parly 
to  qneatlon  him  thereon,  lb. 

7.  In  proceedings  as  for  contempts  to  enforce  civil 
remedies,  onder  3  Bev.Bte[.,G31-G38,  section  31  of  which 


authorises  the  court  to  Impose  a  fine  la  Indemnify* 
party  for  actual  loss  and  InjDry,  and  to  satisfy  his  costs 
and  expenses,  the  costs  and  expensea  mnst  be  ascertained 
by  the  rate  of  compensation  fixed  by  statute  for  the 
services  performed,  lb. 

8.  The  amonnt  of  the  One  to  Indemnify  for  the  other  loaa 
and  Injnry  must  be  fixed  upon  proof  of  the  damages  sns- 
talned.  according  to  the  rules  of  law  which  would  wply 
In  an  action  for  such  damages,  lb, 

t.  Theoonrtcannot,foreltherparpoae,snmmartlyaxa 
gross  snm  In  Its  discretion.  lb. 


1.  MOtake!  rtHtfcontMaU  irUh  tilt  earn  reOaigMan.  — To 
make  a  case  for  tbe  reformation  of  a  written  oontract.  It 
must  be  sbown  that  the  written  Instrument  does  not  ex- 
press the  real  contract.  N.  Y.  Superior  Court,  l^eolal 
Term,  1EM>.   SoarOmtm  v.  DavtOtim, 

2.  Thlamuat  be  shown byclearand  entlrelysatls&ctory 
proof,  and  the  relief  wilt  not  be  granted  whenever  the 
evidence  la  loose,  equivocal  or  oontradlctory,  or  la  in  Itj 
texture  open  to  donbt  or  to  opposing  presumptions.  lb. 

R.  AS  an  element  In  the  proof  to  estabUab  that  the  writ- 
ten Inatmnient  does  not  express  tbe  trnvoontract.  It  Is 
necessary  to  show  tbat  by  mutual  mistake,  accident,  or 
fraud  on  the  part  of  the  defendant,  the  writings  hav« 
&lled  to  express  the  tme  agreement ;  If  no  snch  element 
Is  shown  to  exist,  the  conclusion  Is  Irresistible  that  what- 
ever may  have  been  the  original  propositions  msde  and 
accepted,  they  were  altered  before  tbe  llnal  completion 
of  the  contract,  and  that  the  agreement  concluded  on  la 
thatwhlch  Is  expressed  In  tbe  written  Instrument.  lb. 

i.  The  rule  that  where  the  complaint  Is  answered,  the 
eoort  may  grant  plaintiff  any  relief  consistent  with  the 
case  made  by  tbe  complaint  and  embraced  within  the 
issue,  does  not  Justify  the  court  In  granting  relief  upon 
a  contract  set  np  In  the  answer,  which  Is  materially 
dinrent  from  tbat  alleged  Id  tbe  complaint,  nnleoa  the 
plaintiff aooepls  tbe oontractasalleged  In  tbeanswer.so 
as  to  waive  his  own  version  of  It,  lb, 

S.  The  rule  laid  down  Inthe  cases  that  where  a  plalnlllT 
tllee  a  bill  to  compel  a  speolOo  performance,  and  the 
agreement  as  alleged  Is  admitted  by  the  answer,  with 
some  modlOcatlons  or  variations.  Of  Is  snbstantially 
proved,  though  tbe  plalntlfT  has  fiUled  to  establish  tbe 
precise  terms  by  him  slleged,  the  court  will  look  Into  tbe 
answer  and  prooft.  and  establish  the  terms  of  the  agree- 
ment— is  not  to  be  extended,  so  as  to  allow  a  plaintiff, 
who  tslla  to  eatabllah  tbe  case  as  made  by  bla  pleading, 
to  have  relief  according  to  tbe  allegations  of  the  answer. 
without  adopting  them  at  the  hearing  as  oonatltatlng  bla 
case.  lb. 

t.  AnerthefbrftltureofB  lease  fbr  non-payment  of  rent, 
and  eviction  of  lessee,  the  landlord  granted  a  new  lease 
on  payment  of  the  arrears  of  rent,  and,  slmnllaneouBly 
with  tbe  execution  of  the  new  lease,  the  old  lessee  and  the 
new  lessee  made  an  agreement  by  which  both  were  In- 
terested therein,  the  nature  of  tbe  old  leasee's  Interest 
being  the  matter  of  dispute  in  this  action.  The  plaintiff. 
Uie  former  leasee,  all^^ed  In  hlacomplalnt  that  defendant, 
tbe  new  lessee,  agreed  with  him  to  hold  the  lease  as 
security  for  theadvanoee;  bntby  misrepresentations  pro- 
cured him  to  sign  an  Instrument  whloh  provided  that 
detbadant  shoold  convey  to  him  an  Interest  in  the 
lease,  on  payment  of  certain  suma.  Held,  1.  That  thia 
was  not  the  ease  of  an  admitted  agreement,  with  a 
dispute  only  as  to  certain  of  Ita  terms,  but  tbe  two 
claims  were  totally  inconsistent,  and  plaintiff  must 
waive  bla  claim  to  have  the  instmment  reformed.  If 
he  would  recover  on  defMdant's  version  of  tbe  transac- 
tion. 1.  That  as  between  the  leaaor  knd  the  new  delBnd- 
ant,  the  payment  of  arrears  could  not  be  deemed  a  re- 
demption of  the  lease,  bccaosa, .  npon  the  evidence.  It 
appeared  that  It  was  not  so  intended  by  either  of  tbem ; 
and  that,  as  to  tbe  plaintiff,  it  could  not  be  regarded  as  a 
redemption.  In  tbe  absence  of  fraud  on  the  part  of  tbe 
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ADVICE  TO  TOUNa  LAWYHRS. 

The  foUowiDg  is  from  the  addraw  delivered  b;  Prot 
H.  A.  Morrill  to  the  gradnateeof  the  Ohio  ]>wSohool: 

Having  reached  the  concln»lon  of  onr  oonree,  before  aat 
final  leparatloD  It  wonid  seem  proper  lOr  me  to  addren  a 
taw  word!  or  a  general  character  to  the  claaa.  and  more 
partlcDlarly  to  those  of  it  wlioae  steps  along  the  deytoDl 
pathway  of  the  tav,  hitherto  taken  under  the  galdance 
or  otbera,  are  now  to  be  punoed  ilngl;  and  alone.  Thiu, 
perchaoee,  a  word  may  Hall  which  aball  add  to  the  cour- 
age and  hrlghlen  the  hopes  of  laeh,  and  give  to  tbem  a 
higher  appreciation  of  the  dignity  and  Importanoe  of  the 
life-work  npon  which  Ihey  are  abont  to  enter. 

It  seems  to  me  that  one  of  the  earliest  liMBODB  for  yon  to 
leom  la,  that  onr  profeeslon.  generally  speaking,  ts  not 
alncratlve  one,  and  thatyonrhlghest  reward  Is  not  likely 
to  consist  In  the  attainment  of  wealth ;  at  least.  11  sbonid 
not  be  yonr  flnt  and  highest  aim.  If  yon  have  no  other 
aim  than  this,  It  may  prove  better  for  yon  to  have  re- 
mained on  the  bun,  In  the  workshop,  or  at  the  conntlng- 
toom.  And  I  oonntltoaeol  yonr  chief  dangers  that  yon 
enter  upon  yonr  profeuloa  at  tbe  time  of  ebbing  tide  In 
the  conme  of  private  and  pabllc  works,  and  or  nnwonled 
adolatlon  over  every  marked  example  of  BDCoees  tn  peca- 
nlary  scgnlsltloo  and  gain.  Every  age  and  every  nation 
has  Its  prominent  characteristics. 

Borne,  aa  I  have  already  Intimated,  In  her  beet  days, 
rendered  ber  highest  homage  to  law  as  a  science  she 
well-nlgh  defiled.  The  whole  commonwealth  howed  In 
blind  adoration  to  lis  behests,  aa  If  founded  In  abstract 
truth,  wblle  Its  cblef  magnates  applied  Its  precepts  with 
an  iron  band  and  an  lalleilble  parpoae, 

Oreeoe,  on  the  otber  hand,  when  at  the  acme  of  her 
power,  worshipped  at  the  shrine  of  beanty.  Her  golden 
age  was  the  fruitage  period  of  whatever  man  delights  In 
as  beaatinil  In  art  and  arcfaltectnre.  It— the  loveotthe 
beaatlful  — entered  Into  and  permeated  her  whole  social 
end  political  organism,  and  we  of  to-day  balld  upon  and 
liuhlon  and  cblsel  after  tbe  exquisite  models  sbe  bas 
handed  down  to  OS,  vainly  essnylng  to  compass  the  excel- 
lence she  achieved  therein.  England  and  our  fhtheiH 
have  reared  on  these  foundations  a  superstructure  tem- 
pered bythe  more  humane  and  jDster  principles  of  a  later 
age.  Even  the  models  of  ancient  art  and  arcbilectnre 
have  by  them  been  ntillzed  to  meet  the  wants  and  taste 
of  a  more  practical  era,  and  happy  would  It  be'fornsdid 
we  walk  more  closely  in  their  fboteteps. 

But,  If  I  mistake  not,  llie  predominant  motive  power 
In  the  American  mind,  of  this  last  halt  of  the  nineteenth 
century.  Is  neither  the  love  of  abstract  troth,  assuppoeed 


nor  devotion  to  any  representative  form  of  beauty,  nor 
any  high  conoeption  of  Justice  or  moral  eicelteoce,  bnt 
rather  a  soptvme  devotion  to,  and  a  hot  relentless  pur- 
suit after,  those  things  which  tend  lo  increase  one's 
worldly  eatale.  And  no  where,  I  apprehend,  Is  this  ten- 
dency exerting  a  more  baneful  influence  than  among 
ourown  profession.  I  fear  from  this  tbe  profieesion  stands 
In  danger  of  becoming  a  hoslneas  of  "  mere  paltry  traffic 
and  batter,"  to  a  dally  want  of  appliances,  and  maneuver 
to  defeat  rather  than  subserve  Justice,  to  enoou  rage  p(i  hi  lo 
and  private  rapacity  and  eitortlou  rather  than  protect 
rights  and  promote  honesty  and  Ihlr  dealing. 

I  am  sometimes  constrained  to  ftoar  that  the  American 
lawyer  never  before  stood  In  such  peril  of  beoomlng  what 
Cicero,  tu  tbe  days  of  Roman  decline,  was  provoked 
to  style  the  degenerate  representatives  of  the  profession 
In  that  day,  to  wit;  "Sharp  and  cunning  pettilbggen, 
retailers  ol  law  aniu.canlerera  upon  forms,  and  cavtlers 
upon  words."  Certainly  tbe  Infflnences  caicnlated  to 
seduce  tbe  lawyer  from  tbe  path  or  rectitude,  and  to 
lower  tbe  standard  of  intellectual  attainment,  were  never 
stronger  with  us  than  now.  Let  me  so;  to  yon,  in  all 
earnestness,  guard  well  against  every  temptation  lo  sae- 


rlllce  your  manhood  or  your  integrity,  or  to  desert  that 
high  IntelleotoBl  seal  of  thought  and  study  (o  which  ttM 
law  intraducea  yon,  for  the  sake  of  Slaking  that  greedy 
thirst  for  gain  wbiob  is  eating  np  the  Intalleot  of  tbe 
Amerloan  mind,  and  oonsuming  the  vlrtva  of  the  Amart- 

Anotber  danger  which  you  win  •nootuiteT  Is  the  allure' 
menis  wblcb  polltloa  holds  out  to  tbe  yonog  lawyer. 
Very  Justly  the  American  lawyer  wields  a  large  Inflnence 
in  the  domain  of  politics.  His  habits  of  thought,  his 
flelds  of  proteaslonal  InveaUgatton.  bis  relations  with  and 
extensive  knowledge  of  men,  eminently  qnall^  him  for 
Its  duties.  And  when  the  lawyer,  at  middle  age,  with 
habits  firmly  fixed,  and  a  mind  richly  stored  with  nsefol 
Information,  accepts  political  honors  whlcb  have  sought 
him  by  reason  of  his  fitness  to  become  their  recipient, 
and  performs  tbe  duties  oonneeted  therewith  thlthfolly, 
he  certainly  subaerves  a  high  and  noble  pnrpose. 

But  that  mania  for  office  and  political  preferment  which 
Belies  so  many  novices  In  the  profession,  breaking  up 
their  bablta  of  study,  casting  tbem  npon  the  flckle  wavea 
of  popular  applauses  and  contumely,  Is  a  fmitfnl  source 
of  professional  Ihllure,  and  blasla  and  utterly  destroys 
much  of  the  best  talent  wblch  has  been  consecrated  to 
this  blgb  calling.  Ouard  well,  then,  sgalnst  this  danger 
also.  Cleave  closely  to  this  main  lifOwork  of  yonr  choice 
tn  these  early  years ;  and  thns,  should  your  country  call 
you  to  lu  service  at  mature  age,  you  will  rise  to  a  higher 
place  of  honor  to  yourselvea,  and  nseftdnees  to  tbe  com- 
monwealth by  teaaou  of  your  early  devotion  to  tbe  pro- 
resalon. 

In  closing  Ur.  Horrel  warned  against  skepticism  and 
nnlMliet  and  gave  mnob  good  advice  as  to  general  beha- 
vior In  practice  and  Improvement. 

BOOK  NOTICES. 

R/^otU  ilf  Oaiti  Determine  in  t/tt  Btq>rant  Onirt  cfOt»  Tir- 
rlDtn/ 1^  Kantai :  together  with  an  important  case  de- 
termined In  the  district  conrt  of  the  ftrst  Judicial  dis- 
trict of  said  territory  before  one  of  the  Judges  of  tbe 

supreme  conrt,  and  sever*'  ' ' —  ' 

mined  In  tbe  circuit  court  ol 

district  of  Kansas,  with  prelhee,  table  o 
and  index.  ByJames  "-^•— ■  -- 
Chicago :  Callsgban  A  O 
In  1840  the  Hon.  Tbomoa  Weans,  since  deceased,  under- 
took tbe  publication  of  the  declslonsofthesnpreme  court 
of  the  territory  of  Kansas,  and  printed  some  Ibrty-elgbt 
pages  of  the  work,  when  it  was  abandoned.  Tbe  object 
of  tbe  preeent  book  is  to  rescue  "  the  decisions  contained 
in  It  from  oblivion,"  and  to  put  "tbem  In  shape  to  be  of 
some  use  to  the  profession,"  Hr.  McCabon  and  the  pab- 
Ushera.  together,  have  accomplished  this  ohiecl  in  a  very 
acceptable  manner.  We  have  seldom  seen  a  report  ao 
admirably  gotten  up,  ao  br  aa  relatca  to  its  mechanical 
execution,  while  the  labor  of  the  reporter  has  been  done 
in  a  very  creditable  manner.  The  index  ts  especially 
worthy  of  mention  as  a  model  of  oompleteneas.  Although 
purimrtlng  to  be  a  report  of  tbe  decisions  of  tbe  territorial 
courts,  a  considerable  portion  of  the  work  Is  taken  Dp 
with  decisions  of  tbe  United  Slates  court  rendered  since 
KanBss  was  admitted  ss  a  state.  We  shall  have  ooosalou 
herealter  to  give  an  absttact  of  those  cases  of  general 
importance,  of  which  the  book  contains  severaL 


The  April  number  of  this  enterprising  quarterly  oon- 
lalns  Chancellor  Kent's  Introductory  Lecture  before  tbe 
Columbia  College  Ijiw  School;  a  very  well  written  and 
Bcnslhle  article  on  The  Usury  Law;  several  Declaionaof 
tbe  United  States  supreme  court;  Digest  of  recent  Decis- 
ions; Book  RevlewB  and  Miscellany.  Hie  £«>uA  and  Ab- 
Ispubllshedby  Messrs.  Oallagh  an  A  Cook  raft.  law  pnbllah- 
ersorcbicago,  and  Is  farnlshed  free  of  charge  to  membera 
of  the  profession  sending  their  names.  It  Is  edited  with 
decided  ability,  and  Is  a  very  entertaining  and  valuable 


I   McCahoii.  attorney  at  ^w. 
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MURDER  AND  INaANITT. 

KBSBAOB  or  flOT.  AJAXmV  TO  TSa  I^dlSLATURE  o 


The  following  Bpedal  mesaaga  was  oommnnlcated 
by  Gov.  Alcom  to  the  MlnlUBlppi  honse  of  Topresent- 
atlTea  on  Thnrsda;  week,  and  b^  tbst  body  referred 
to  the  oommittee  on  the  judiciary : 
To  l/it  Betialt  and  f  mus  e/fSepretmlatioei; 

OBirn.MifSK  —  Murder  Is  nuule  to  rest  In  law  on  one 
group  ot  beta;  liiBanltylsmaCletoreBtliilawoii  anoClier 
group  of  flula.  Ourjurlsprudeiicemakeatbe  Inquiry  Into 
each  of  these  two  sets  of  cBses  distinct  In  oharoctsr  as  It 
Is  <n  kind.  Manj'  fotlnres  o[  Justice  can  be  referred  prop- 
erly to  a,  blending  of  those  diObrent  olBBBea  of  luTeatl- 
gatlon  into  one,  in  oeitaln  trials  for  murder,  nutnataugb- 
ter,  or  aaaault  vlth  iDtent  to  kill.  I  ptopoae,  thereKire, 
to  assert  by  specillc  leglBlatlou  the  principle  Of  the  dis- 
tinction between  the  two,  with  a  view  to  the  abaolnte 
restriction  of  Inquiries  into  Indletmenta  for  taking  or 
attempting  to  take  fanman  life  within  the  pnrvlww  of  the 
qnestlons  of  Ihct  which  are  made  In  law  pertinent  to 
trials  tor  that  clus  of  crimes. 

In  the  Biit«enth  section  of  article  six,  the  oonstltatlon 
Elvesthecboncery  court" fun Joriadlctlon  "  "InallcaiMS 
of  Idiocy,  lunacy,  and  persons  rum  oampot  mmUM."  And 
the  words  "full  Jurisdiction"  make  the  Jurisdiction  thos 
oonveyed  eicluHlve.  1  propose,  therefore,  In  order  to 
separate  questions  of  Insanity  absolnlely  from  questions 
of  taking  hnman  life,  that  yonr  honorable  hodleaalt«r 
oar  criminal  law  snhstantlally  as  follows : 

That  In  charges  of  murder,  manslaughter,  or  aasanlt 
with  Intent  to  kill.  If  the  qneBtlon  of  UisanLty  shall  be 
raised  before  the  committing  magistrate,  that  magta- 
trate,  If  he  hold  that  the  proof  has  shown  a  presumption 
of  Insanity,  conpledwlChapresumptlonof  murder,  man- 
slaughter, or  asMinlt  with  Intent  to  kill,  shall  order  the 
commitment  of  the  accused  to  the  county  Jail,  or  other 
place  of  safe-keeping,  to  await  his  examination  before 
the  chancery  court  of  the  county  In  which  the  crime  shall 
have  been  alleged  to  have  been  done. 

That  the  person  thns  made  rahlect  to  commitment 
shall  be  held  Incompetent  to  make  a  bond ;  and,  whether 
at  the  time  of  the  trial  betOre  the  committing  magistrate, 
or  at  any  time  between  that  and  his  examination  before 
the  court  of  chancery,  he  shall  not  be  withdrawn  from  the 
safe-heeplng  of  the  offlceis  of  the  law,  on  ball. 

That  pending  the  hearing  of  the  case  In  the  oourt  of 
chancery,  the  commitment  of  the  magistrate,  showing  a 
presumption  under  which  the  accused  must  be  held 
Incapable  of  making  on  oath,  that  oommltment  shall  be 
a  iufflclent  answer  to  all  proceedings onhls behalf  nnder 
the  right  of  the  writ  of  habeas  corpus. 

That  It  shall  be  the  duty  of  the  sherlfT,  Into  whose 
custody  the  accused  shall  have  been  committed,  thus  to 
Immediately  report  the  fkcls  of  the  commitment  to  the 
district-attorney  of  the  Judicial  district  In  which  the 
conunltment  shall  have  been  made;  and  that  It  shall  be 
the  duty  of  that  district-attorney  to  bring  the  accused, 
with  all  the  proof  accessible  and  necessary,  before  the 
chancery  oonrt,  as  above  dcflned,  for  a  Onal  hearing  of 

That  the  court  of  ehaneery  deciding  the  person  brought 
thns  before  It  under  commitment  as  an  Insane  person  on 
the  charge  of  murder,  manslaughter,  or  assault  with 
Intent  to  kill,  to  be  no(  Insane,  It  shall  order  his  return 
to  the  place  In  which  he  had  been  held  by  the  sheriCT, 
and  the  record  of  the  lludlng  of  the  chancery  court,  set- 
tling absolutely  the  plea  of  Insanity  in  that  case,  the 
trial  for  murder,  manslaughter,  or  assault  with  Intent ' 
kill,  shall  go  forward  to  the  exduslou  of  that  plea. 

That  In  all  charges  of  murder,  manslaughter  or  assault 
with  Intent  to  kill,  brought  before  the  circuit  cour 
flndlngsof  agraudjury  In  theoonntyln  which  then 


shall  be  charged  to  have  taken  place,  the  pie*  o(  Insanity 
shall  be  pleaded  specially,' and,  when  otfored,  shall  have 
been  svrom  to  by  the  attorney  of  the  accused  or  some 
other  reputable  person,  and  shall  not  be  admissible 
nnder  the  plea  of  not  guilty. 

That  the  Issue  having  been  Joined  on  the  plea  of  In* 
sanity,  the  court  shall  order  the  accused  to  be  transferred 
Immediately  to  the  court  of  chanoery  f^r  the  county  In 
which  the  case  has  been  brought  for  trial,  and  the  chan- 
oery court.  If  then  sitting,  shall  proceed  at  ODCe  to  an 
examination  of  that  issue  to  the  ezoluslon  of  all  other 

That  In  the  event  of  said  chanoery  court  not  being  sit- 
ting at  the  time  of  the  said  refbrence  from  the  circuit 
court,  the  Bherl  IT  shall  hold  the  accused  under  a  commit- 
ment which  the  circuit  court  shall  make  without  the 
option  of  ball;  and  to  all  proceedings  In  that  eaae  under 
the  right  of  the  writ  of  habeas  corpus,  1 1  shall  be  held  a 
■uQlclent  answer,  pending  the  decision  of  the  chanoery 
court,  that  the  aocused  Is  held  In  restraint  for  murder, 
manslaughteror  assault  with  Intent  to  kill  under  a  com- 
mitment from  the  circuit  court  on  the  oath  of  his  attor- 
ney, or  some  other  reputable  person.  In  afflrmatlon  of 
his  Insanity. 

That  In  all  charges  of  murder,  manslaughter,  or  assault 
with  Intent  to  kill,  wherein  the  plea  of  Insanity  shall 
have  been  Interposed  before  either  the  committing  ma- 
gistrate or  the  circuit  court,  It  shall  be  the  duty  of  the 
prosecuting  attorney  above  described  to  follow  the  ao- 
cused Into  the  chancer;  court,  there  to  maintain  the 
Issue  on  the  part  of  the  state. 

That  the  chancery  court  deciding  the  person  brought 
before  It,  as  provided  above,  under  a  charge  of  murder, 
.manslaughter,  or  asianlt  with  Intent  to  kill,  whether  on 
the  commitment  of  the  committing  magistrate  or  on  a 
reference,  as  above  provided,  ftom  the  circuit  court,  to 
be  Insane,  It  shall  order  hla  duress  In  a  ward  or  wards  to 
be  set  apart  for  the  restraint  and  safe  keeping  of  the 
dangerous  Insane  in  the  lunatic  asylum. 

That  the  public  wrong  of  setting  at  large  the  dangerous 
Insane  shall  make  the  commitment  In  all  such  oases  by 
the  oourt  of  chancery  a  suOlclent  answer  to  the  writ  of 
habeas  corpns,  nor  shall  any  proof  of  restored  reason 
make  that  answer  InBulBclent  un  tU  the  said  proof  shall 
have  shown  a  soundness  of  mind,  undisturbed  by  any 
aberration,  for  periods  graduated  with  a  view  to  tb« 
gravity  of  the  consequences  contingently  Involved  to 
the  public  by  a  premature  release.  In  a  case  of  assault, 
with  Intent  to  kill,  a  period  of  one  year;  In  a  ease  of 
manslaughler,  aperiod  of  three  years,  and  in  a  case  of 
murder,  a  period  of  live  years. 

Ezeentlve  Office,  April  ffl,  ISB. 


3.  U  ALCOBN. 


LEGAL  NEWS. 


Judge  0 


Chief-JnaUce  Cole,  of  Iowa,  &vor8  woman's  anfliB)^, 
looking  upon  It  aa  the  grand  preventive  tor  crime, 
lawlesaneee  and  Intemperance. 

fl 
lege  ll-OOOto 
endowm8ut"of  the  professorship  or  moderr  "" 

A  colored  alderman  in  Wilmington,  N.  C,  who  was 
called  "Anthony"  by  the  counsel  In  a  law  case  in 
which  be  was  a  witness,  refused  to  reply  till  he  was 
addressed  aa  Mr.  Howe,  and  the  conrt  suslained  him. 

An  Indianapolis  lawyer  writes  to  a  gentlemsn  In 
Springfleld  that  the  divorce  business  to  improving 
since  the  recent  decision  of  the  United  States  supreme 
court  on  Uie  legality  of  Indiana  divorces. 
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JoshoA  F.  BolUtt,  ■  dlitingaUhed  Jnrlat  of  Ken- 
tucky, who  woH  exiled  during  tbe  w«r  on  accmnat  of 
bU  oonneotloQ  with  the  Sons  or  LtbertVi  vs  stricken 
with  palsy  at  his  borne  In  Danrllle  laat  weelc. 

It  U  Hid  tb*t  Mr.  Hoar  wiU  soon  retire  from  the 
attome7-g«ne»lehlp  of  the  United  States,  and  be  mio- 
ceeded  by  Hon.  Edwards  Pierrepont,  now  United 
Btatea  district  attorney  of  the  New  York  district. 

The  SheflSeld  (EnxUnd)  TeUffraph  baa  been  sned 
tor  libel  by  the  Earl  of  Seilon,  for  eaying  that  the 
Prinoe  of  Wales  would  noon  appear  as  a  witness  in 
the  diToroe  case  between  the  earl  and  his 


ta  of  general  and  special 
The  supreme  cnnrt  of  Alabama  decides  that  the 
"  statute  of  llmlt*tions"  did  notrundnring  the  war. 
All  noteit,  Ixinds,  bills,  checks,  drafts  and  other  writ- 
ten evidence  of  Indebtedneao,  given  since  or  during 
1860,  thua  bi^come  valid  again. 


nf  Mr.  Runitle  (Mrs.  Calhoun's  husband),  himself  _ 
lawyer,  will  make  an  attempt  to  have  Charles  Spen- 
cer expelled  from  the  New  York  liar. 

The  grand  Jnry  in  the  crl m In al  court  ofWashing- 
ton.  D.  C,  have  found  two  tme  bills  of  indictment 
against  tha  Baltimore  and  Ohio  railroad,  for  maintain- 
ing nalsancee  in  that  city,  by  blodUng  up,  obstruct- 
ing and  impeding  certain  streets. 

In  a  snit  by  the  Qovemment,  against  the  eoreUea 
of  an  offldaf  bond  of  one  of  its  public  officers,  the 
United  States  supreme  oonrt  lately  decided  that  the 
testimony  of  the  aurotiee  themaelvae  was  adtulsalble 
to  eatablish  their  defense. 

An  Irish  woman  at  Chlttenango  recently  caused 


1  fine  of  ten  doUara,  when  the  wife  immediately 
provided  her  own  money  and  paid  tlie  One. 
TheTote  of  the  inmates  of  the  National  Soldiers' 


BuflUo  most  be  the  El  Dorado  of  tlie  legal  pro- 
feeslon.  Just  think  of  it  —  they  have  got  a  ten-dollar 
lawsuit,  in  wbii;h  the  coats  already  are  over  |1,200: 


A  lady's  will  disposing  of  about  1800,000  worth  of 


slgnei 
vioeno 


not  In  her  right  mind;  as  an  evitfence  of  which  it  Is 
staled  that  she  kept  pistols  in  the  house,  and  would 
daily  engage  in  firing  at  a  mark  in  the  yard. 

The  attorney- general  of  California  has  rendered  an 
opinion  that  until  the  law  of  the  state  U  changed,  nr 
congress  adopts  some  l^islatlon  in  the  matter,  it  Is 
the  duty  of  the  county  clerks  to  refase  to  register 
negroes.  He  urges  them  to  obey  the  slate  laws, 
pendlug  the  action  of  oongress. 

The  Woman's  Advoeate,  In  combatting  Directions 
to  female  Jurors,  says  that  girls  whose  thoughts 
have  never  soared  above  the  ribbon  tying  their 
treasea,  or  dived  deeper  tlian  the  rosette  on  their 

g iters,  are  not  likely  to  be  diosen  as  arbiters  of  the 
leofacrimiuaL 

The  United  Rtatee  supreme  court  has  refused  the 
petition  of  the  Kansas  Pscilio  railway  fur  au  injuno- 
tiuu  retraining  the  oollection  of  atate  taxes  on  Its 
road  and  property.  Chief  Justice  Cbaae  says,  in  his 
opinion,  that  the  ooostitution  contains  no  authority 
for  the  exemption  ttava  state  taxation. 


Wetoome  Howard  baa  brought  mlt  In  the  ITolted 


maltreated  and  tarred  and  feMbered  Um,  Judge  Lyndi 
fiuhion,  in  December  last.    He  olaims  ten  wouMnd 

dollars  di 


Tb6  ixaeot  Ather  Leini-y.  Bamtnoreand  OMo  XaO- 
road  Oampany.  An  aonon  to  recover  930,000  damage 
for  inlurfea  sustained  by  the  plalntitT  throngfa  ^e 
brealtlng  of  a  wheel  of  one  of  the  eompany'a  eara 
while  passing^om  Grafton,  Ya.,  to  Cumberland,  Md., 
as  also  for  the  loea  of  a  wallet  oontaining  fT.TOO,  bm 
restated  In  a  verdict  in  fhvor  of  the  defendauk. 


An  English  J 


)  addressed  a  criminal  wbo 


note,  in  this  wise :  "  I  trust  thai  throngb  t£e  merits 
of  and  mediation  of  nor  Blessed  Redeemer,  yon  may 
experience  that  mercy  which,  in  due  rsnrd  to  the 
credit  of  the  paper  curreni:?  of  the  ooantry,  fbrbids 
you  to  hope  for  here." 


Some  time  since  the  supreme  court  of  this  district 
"    iiJug  the  ~  "    "  "     ..    :_, 
plaintiff  in  the  Farragnt  clums  oaae,  instead  of  F*t- 


made  an  order  consiitnilug  the  United  Slates   the 


ragnt  and  Potter,  aa  heretofore.  Reoeotly  the  coonsei 
for  the  government,  by  direction  of  the  president  and 
attorney -general,  entered  amotion  to  vacate  the  order, 
on  the  ground  that  the  government  could  only  become 
plaiDUS*  in  the  case  by  lie  voluntary  action. 

The  Arkadelphia  (Ark.)  TYibtme,  in  announcing 


mocracy  of  Uiia  place,  attempt  to  libel  him,  personally, 
and  contempt  his  court,  we  ahall  ever  be  Ibnnd  in  bis 
support  with  the  many  others  nf  his  defbnden,  against 
these  treasonable  poltticaBters  who  are  pandermg  to 
the  tastes  of  their  oislempered  asaoi^atea." 

John  T.  NIxou,  recently  appointed  United  Btalea 
Indge  for  the  district  of  New  Jersey,  in  place  of  K.  S. 
Feld,  resigned,  was  a  member  of  the  thirty-seventh 
congress.  After  graduating  at  Princeton  college,  of 
which  institution  he  is  at  present  a  trustee,  he  entered 
upon  the  practice  of  law  In  1S15,  and  tias  been  one  nf 
the  leading  practitioners  in  the  federal  oourte.  He  la 
ahw  well  known  as  the  oompiler  of  Nixon's  Digest  of 
the  laws  of  New  Jeraey. 

The  Hon.  A.  A.  Slug,  who  died  a  tbw  days  ago  in 
St.  Louis,  waa  dxty-nlne  years  of  age.  He  wasbom 
In  Sullivan  county,  Teimessee;  studied  law,  and  waa 
admitted  to  the  bar  on  becoming  of  age.  He  removed 
to  Missouri  In  1630,  and  in  1634  was  Seoted  Ui  the  leg- 
islature of  that  state,  and  was  returned  for  a  second 
term  two  years  later.  In  1839  he  was  unmlnled  a  dr- 
cuit  Judge,  which  position  he  held  until  1848,  when  be 
waa  elected  governor  of  the  stale,  bis  term  of  ofHce 
expiring  in  ISSS.  In  1882  he  was  again  placed  upon 
the  bench,  but  was  elected  during  the  same  year  aa 
representative  tmm  Miasouri  to  the  thirty-eighth  oom- 
gresa,  serving  upon  the  Judiciary  committee. 

Among  the  victims  of  the  late  disaster  at  lUchmond 
was  P.  H.  Aylett,  Jr.,  Esq.,  one  of  the  meet  eminent 
lawyers  of  the  Richmond  bar.  Both  as  a  speaker  and 
writer  he  excelled,  having  written  much  for  the  Rich- 
mond Examiner  during  tne  existence  of  that  paper, 
and  when  controlled  by  iljs  founder,  John  M.  Daniel, 
Ksq.  He  was  appointed  United  States  attorney  for 
the  Eastern  district  of  Virginia,  and  served  during 
the  four  years  of  Mr.  Buchanan's  administration. 
During  the  war  he  waa  appointed  asaistant  attorney- 
general  for  the  Confederate  States  by  Jeffeison  Davis, 
a  position  which  be  tilled  up  to  the  surrender  of  Oen- 
erat  Lee.  Since  the  war  he  has  edited,  with  marked 
nbilily,  the  Richmond  Timta,  and  subsequentiy  the 
Enquirer.  He  was  a  greet  grandson  of  PArick 
Henry,  the  "forest-bom  Demoetbenes"  of  revolu- 
tionary dme,  whose  name  he  bore,  and  much  of 
whose  rare  eloquence  he  seemed  to  have  Inherited. 
In  person  be  was  tall  and  commanding,  and  in  man- 
ner genial  and  affiibie.  He  was  about  forty-seven 
years  of  age,  and  leaves  a  Ihmlly. 
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NEW  YORK  STATUTES  AT  LARGE.* 


Alt  Acrr  to  uuend  the  Cod«  of  Proaednre. 
Famed  Mar  t,  UTD;  tbrM-tUUu  belns  pre*eat. 


IJie  People  ^  the  a 


t*  (^  IfeiB  Tork,  rtpntmitdinaBnaU 


BBonon  1.  The  foorth  inbdlvlBlon  ol  the  eleventh  sec- 
tion of  an  act  entitled  "An  sot  to  ■Impltfy  and  abridge 
tho  prutUoe,  pleadings  and  prooeedlnga  of  the  coiirta  at 
this  itate,"  paued  April  t'veinh,  eighteen  hnndred  and 
rort7-elgbt,  li  hereby  amended  so  u  to  read  as  roUowi : 

Id  an  order  affMllug  a  inbatantlal  right,  not  InvolTlng 
any  qnestlan  of  dlioretlon  arlilng  upon  any  Interloca- 
tory  proceeding,  or  npon  any  qneatlon  of  practloa  In  the 
action,  Inclndlng  an  order  to  itrlke  oDt  an  anHwer,  or 
any  part  of  an  anawer,  or  any  pleading  In  an  action,  inch 
appealfl,  whether  now  pending  or  here&fter  to  be  brought, 
may  be  beard  as  a  motion,  and  noticed  Ibr  hearlog  for 
any  regnlar  motion  day  of  the  eonrt. 

( 1  Subdivision  third  of  section  eleven  of  the  said  act 
la  hereby  amended  by  striking  out  the  words,  "  But  no 
appeal  to  the  conrt  of  appeals  shall  be  bad  or  heard 
hereafter  bom  any  order  or  Judgment  In  any  proceeding 
under  chapter  three  bnudred  and  ttalrty-elgbt  of  the  laws 
of  one  thousand  eight  bondred  and  Qfty-elgbt." 

(S.  BDbdlvialon  thlrleeti  of  section  slzty-foar  of  said 
act  Is  hereby  amended  so  as  to  read  as  fallows : 

If  the  Judgment  be  docketed  with  the  ooonty  clerk. 
the  execution  shall  be  luued  by  him  to  the  sheriff  of 
the  connty,  and  have  the  same  ellbiit  and  be  executed 
in  the  same  manner  sa  other  eiecutlons  and  Judgments 
of  the  county  conrt,  except  aa  provided  In  section  sixty- 
three. 

1 1.  BaetloD  slxty-elx  of  the  said  act  Is  hereby  amended 
•o  Bi  to  read  aa  follows  i 

The  district  courts  of  the  city  of  New  Tork  shall  have 
•ach  Jurisdiction  aa  la  pravlded  by  special  statutes;  and 
proceedings,  under  article  tw»  of  title  ten  of  chapter 
eight  of  part  tbree  of  the  revised  statutes,  may  t>e  bad 
befbre  any  Juatloe  of  ancb  courts,  without  regard  to  the 
dlatrict  In  which  the  premises  are  situated;  and  the 
aflldavlla  naed  in  snch  proceedings  may  be  taken  before 
any  offlcer  anthorlEed  by  \xw  to  take  aflldaTlta.  And 
the  Justices  of  the  district  courts  of  the  city  of  Kew  York 
are  hereby  respectively  authorised  to  appoint  a  stenog- 
Twher  in  their  several  courts,  whose  duty  It  shall  l>e  to 
take  fall  stenographlo  notes  of  all  proceedings  In  trials 
had  therein;  he  shall  hold  his  office  during  tbepleaiure 
of  the  Justice  of  the  court,  and  shall  receive  a  salary  of 
two  thousand  dollars  per  annum,  out  of  the  city  treasury. 
Tbe  clerks  of  tbc  sold  district  courts  shall  collect.  Id  alt 
cases  tD  which  a  trial  Is  had,  tbe  sum  of  one  dollar,  in 
addition  to  the  other  feea  authorized  by  law,  and  shall 
pay  the  same  Into  the  city  treasury.  In  like  manner  with 
other  fees  collected  by  them. 

|5.  Sections  elgbty-elght  and  one  hundred  and  one  of 
•aid  act  are  herebyseverally  amended,  by  striking  out 
the  words  and  flgorea  "4.  Or  a  married  woman  "  from 
each  section. 

IB.  Section  one  hnodred  and  twenty-ooeof  said  act  Is 
heraby  amended  by  adding  at  the  end  thereof  aa  fOllowa : 

Where  an  intestate,  not  being  an  Inhabitant  of  the  state, 
■hall  die  out  of  this  state,  not  leaving  assets  therein,  and 
there  shall  be  pending  In  the  supreme  conrt,  or  In  the 
oouTt  of  appeals,  an  appeal  brought  by  such  Intestate 
fromajQdgment  againat  him,  the  court  In  which  said 
appeal  is  pending  may  order  the  Judgment  appealed 
from  afflTnied,  With  costs,  unless  the  attorney  lOr  tbe 


n  canfnlly  c 


rwn 


said  appeal  procure  said  action  Ut  be  revived, 
months  after  notice  to  pertsct  such  appeal, 
a  representative  of  said  Intestat* 
In  said  action. 

1 T.  Section  one  hundred  and  twenty-eight  of  sold  act 
Is  hereby  amended  bo  as  to  read  as  follows : 

Tbe  summons  Iball  be  aabscrlbed  by  an  attorney,  and 
directed  to  the  defendant,  and  shall  require  him  to  onawer 
the  complaint,  and  serve  a  copy  of  his  answeron  the  per- 
son whose  name  la  aubacrlbed  to  the  summons,  at  a  place 
within  the  state,  to  be  therein  specified,  In  which  there 
Isapoat-olBoe,  within  twenty  days  after  the  service  of 
the  summons,  excluiire  of  tbe  day  of  aervloe. 

I  a.  Section  one  hundred  and  elghty-aix  of  the  said  act 
la  hereby  amended  by  adding  thereto  as  fbllowa ; 

Tbe  defendant  may  glie  ball  whenever  orreeted,  at  any 
boar  of  the  day  or  night,  and  shall  have  reaaonable  oppor- 
tunity to  procure  It,  befbre  being  committed  to  prison. 

|S.  Section  two  hundred  and  twenty-sUof  said  act  la 
hereby  amended  soaa  to  read  as  follows: 

Tbe  application  mentioned  In  tbe  last  section  maybe 
opposed  by  affldavllsor  other  proob.  In  addition  to  thosa 
on  which  tbe  Injunction  was  granted. 

1 10.  Section  two  hundred  and  slxry-seven  of  said  act  ia 
hereby  amended  so  as  to  read  as  follows : 

Upon  the  trial  of  a  qneatlon  of  bot  by  the  oonrt.  Its 
decision  shall  be  given  In  writing,  and  aball  oontaJn  a 
statementof  tbe  lbctalband,and  the  oonolaal<ms of  law 
separateljr;  and  upon  a  trial  of  an  Isane  of  law,  tbe 
declBloD  shall  be  made  In  the  same  manner,  stating  the 
conclusions  of  law.  Such  decision  shall  be  died  with 
tbe  clerk,  within  twenty  days  alter  the  court,  at  which 
tbe  trial  took  place.  Judgment  npon  the  decision  shall 
be  entered  aooordlugly  fOnr  days  thereafter.  If;  upon 
motion,  by  either  party,  to  a  general  or  special  term  of 
tbe  court.  It  Shalt  t>e  made  to  appear  that  the  declalon  la 
unreasonably  delayed,  the  oonrt  may  make  an  order 
abaotute,  tor  a  new  trial,  or  may  order  a  new  trial,  nnleaa 
the  decision  shall  be  died  by  a  time  to  be  speclDed  In  the 
order.  The  costs  of  the  former  trial  shall  abide  tbe  event 
of  tlie  new  trial. 

1 11.  Section  two  hundred  and  etghty-elght  of  aald  act 
is  hereby  amended  by  adding  thereto  tbe  Ibllowlng 

It  any  defendant  be  Id  actual  custody  under  an  order 
of  arreBt,and  the  plaintiff aball  neglect  to  enter  Judg- 
ment In  the  action  within  one  month  after  It  Is  In 
his  power  to  do  so,  or  shall  neglect  to  Issue  execution 
Bgainat  tbe  penon  of  such  defendant,  within  three 
montlu  after  tbe  entry  of  Judgment,  snob  defendant 
may,  on  bis  motion,  be  discharged  from  custody  by  tbe 
ooort  Id  which  such  action  shall  tiave  been  commenced, 
unless  good  cause  to  the  contrary  be  shown :  and,  after 
being  so  discharged,  snch  defendant  shall  not  be  (Urested 
upon  any  execution  luued  In  snch  action. 

(12.  BectloD  three  hundredand  nine  of  the  saldaot  la 
hereby  amended  by  adding  thereto  aa  followa : 

And  In  an  action  for  the  tOreclosnre  of  a  mortgage,  tha 
ooort  may  make  a  like  allowance,  not  exceeding  two 
and  one-balf  per  cent. 

( 13.  Section  three  hundred  and  fflfty  of  the  said  act  la 
hereby  amended  by  addlog  thereto  as  follows : 

And  proceedings  under  an  order  appealed  ftom  may 
be  stayed  by  an  order  of  the  court  or  a  jDdga  thereof,  on 
such  terms  as  may  t>e  Just. 

1 14.  Thesixth  subdivision  of  section  Iburhimdredand 
one  of  the  said  ant    Is  hereby  amended  so  as  to  read  aa 

No  order  to  stay  proceedlngi,  for  a  longer  time  tban 
twenty  days,  shall  be  granted  by  a  Jndge  out  of  court, 
except  to  stay  proceedlnga  under  an  order  or  Judgment 
appealed  from,  or  upon  prevloua  notice  to  the  odversa 
party. 

115.  Section  six  of  this  act  shall  not  apply  to  actions 
now  pending,  nor  to  any  right  of  action  already  accrued. 
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nor  Uke  eObct  odUI  the  flnt  Oty  or  June,  elghtaen  hau- 
dred  nod  eeveotr.  Hie  other  ■ectlona  of  tbia  not  alull 
Bpplr  to  Botlona  Qow  peodlDK.  u  well  u  to  iDob  aa  mar 
be  bereanet  braogbt,  and  sball  t»ke  elltet  Immediately. 


An  AcTT  regnlAUng  the  nJe  of  intoxicaUng  Uqnora. 
FAawD  April  11,  JBTO;  tbree-flftba  being  pnaeut. 


BxcTioN  ].  There  ahall  bo  K  board  Of  oonunlnlonen  of 
exclae  to  each  of  the  dtlea,  InoorpoTated  vllIageaftDd  towni 
of  tbli  ataU.  EIneh  board*  la  citlee  ahall  be  oompoaed 
of  three  member*,  Tbo  aball  be  appointed  aa  berelnnn^r 
provided.  In  Inoorporated  TUlafea  tbej  aball  constat  of 
three  member*  of  the  board  of  tmatees,  one  of  whom 
■ball  be  president,  to  be  annQolly  dealgnated  by  inch 
board  of  trtut«« :  and  In  towns  they  ■hall  ooDslntof  the 
anpervluraandjnatloOTOfthe  peace  thereof,  for  the  time 
belDt.  reapeetlvely.  Any  three  membon  ^all  be  compe- 
tent to  eieoule  the  power*  vealed  in  any  town  board,  aod 
In  caae  the  olllce  of  aapervlaor  be  vacant,  or  there  be  not 
twojDsUoealntbe  town,  then  tbe  town  olerk  shall  act  In 
their  places  reepeotlTely. 

I  a.  The  mayor  of  each  of  Ibe  clUea,  except  In  the  citlea 
of  New  York  and  Brooklyn,  ahall  appoint  the  commla- 
■loner*  of  aicUe  In  their  reapectlve  dIUgs  within  ten  dayi 
after  tbelpaaiage  of  this  act;  bnt  In  the  oltlea  of  New 
York  and  Brooklyn  the  mayor  ihall  nominate  three  good 
and  reaponalble  citlien*  to  the  board  or  aldermen  of  ■ach 
oltlea  reapecUvely,  who  shall  coDflrm  or  r^ect  ■noh 
nominations.  In  oaae  of  the  r^eeUon  ofsachnomlneee,  or 
■□y  of  them,  the  mayor  ahall  nominate  other  persons  as 
aforesaid,  and  aball  contlune  ao  to  nominate  nntll  the 
nomloallona  aball  be  oonOrmed.  The  preaent  commla- 
•lonera  of  exdlae  (or  tha  metropolllan  district  and  the 
commlssloDors  Ibr  tbe  connlles  shall  continue  to  exercise 
the  duties  of  the  oIBce  until  snah  appointments,  or 
some  one  of  them,  iball  be  appointed  In  each  citlea 
reapecUvely,  as  herein  provided.  Any  one  or  more  of  the 
oommlBsloner*  *o  appointed  shall  have  tbe  power  to  act 
as  a  board  of  excise  for  the  city  In  wbloh  he  shall  be 
appointed  until  the  othere  shsU  be  duly  appointed. 
Commlaaloners  of  exdee  In  cities  shall  hold  their  ofllces 
for  tbreeyeais,and  nntll  othersshall  be  appointed  In  their 
places,  and  shall  receive  a  salary  not  to  exceed  twen  ty-flve 
bnndred  dollars  a  year  each,  to  be  Oxed  by  the  mayor  and 
eommon  ooancU  of  their  reapectlre  cities,  and  shall  be 
paid  as  other  DltyoOloers  are  paid.  On  tbe  flist  Monday 
of  April  In  every  third  year  hereafter,  the  mayor  and 
board  of  aldermen  shall  proceed  to  appoint.  In  the  msn- 
Der  above  described,  persons  qnallfled  as  aforesaid  to  be 
Inch  commluloners  of  excise  In  their  reapectlve  cltie* 
Ibr  the  next  three  years,  oommenclnj^  on  the  flnt  day  of 
Hay  In  that'  year,  and  shall,  from  time  to  time,  as  often 
aa  vacancies  shall  occnr,  appoint  persons  qualified  as 
aJOreaaldtoallthennexplredtormof  any  commissioners 
who  shall  die,  resign,  remove  from  the  city,  or  be  re- 
moved trom  office.  Such  commissioner*  of  exclie  In 
eltle*  shall  be  removed  forany  neglect  or  malfeasance  In 
otBce,  In  the  same  maaner  as  provided  by  law  ftir  the  re- 
moval of  ■herlflb. 

|B.  The  commissioner*  of  excise  shall  meet  In  tbeir 
respective  cities,  villages  and  towns  on  the  first  Monday 
of  May  In  each  year,  and  on  snch  other  days  as  a  major- 
ity of  the  commissioners  shall  appoint,  not  exceeding 
once  each  month  In  any  year  In  an;  town  or  village.  tOr 
the  purpose  of  granting  licenses  B»  provided  by  law.  In 
dtlestheyshollmeet  on  the  nrst  Monday  of  each  month. 
and  aa  often  as  they  shall  deem  necessary.  All  each  li- 
censes shall  expire  at  the  end  of  one  year  flom  the  time 
they  shall  be  grantAd. 

1 4.  The  board  of  excise  In  cities,  towns  and  villages 
shall  have  power  to  grant  licenses  to  any  person  or  per- 


sons of  good  moral  character,  who  shall  be  approved  by 
them.permlttlnghlmand  them  to  sell  and  dispose  oi;  at 
any  one  named  place  within  such  city,  town  or  village, 
strong  and  splrltnooa  liquors,  wines,  ale  and  beer.  In 
quantities  leas  than  Hve  gallons  at  a  time,  upon  receiv- 
ing a  license  fee,  to  be  fixed  In  their  discretion,  and 
whicb  shall  not  be  less  than  thirty  nor  more  than  one 
hundred  and  Hfty  dollars.  Bnch  llosnses  shall  only  be 
granted  on  written  application  to  tbe  said  board,  signed 
by  the  applicant  or  applicants.  speoUylng  the  place  Ibr 
which  license  is  aaked,  and  the  name  or  names  of  the 
applicant  or  applleaota,  and  of  every  paraoD  intereetod 
or  to  be  Interested  In  the  business,  to  anthorlse  which 
the  license  shall  be  used.  Persons  not  licensed  ma7 
keep,  and.  In  quantities  not  leas  than  flve  gallons  at  a 
time,  sell  and  dispose  of,  strong  and  spliituons  liquors, 
wines,  ale  and  beer,  provided  that  no  part  thereof  shall 
be  drank  or  used  in  the  building,  garden  or  Incloanra 
oommunlcatlng  with,  or  In  any  public  street  or  place 
contlgDoos  to,  the  bnlldlng  In  whlob  the  same  be  so 
kept,  disposed  of  or  sold. 

{6.  Licenses  granted,  as  In  this  actprovtded,«hBllnot 
autborlEC  any  person  or  persons  to  expose  for  sale,  or 
sell,  give  away  or  dispose  of,  any  strong  or  splrltuoua 
liquors,  wines,  ale  or  beer,  on  sny. day.  between  the  hours 
of  one  and  live  o'clock  In  the  momlngj  and  all  places, 
licensed  as  aforesaid,  shall  be  oloaad,  and  kept  clcaed  be- 
tween the  hours  aforesaid. 

te.  The  act  entitled  "An  act  to  regulate  thssaleof 
Intoxicating  liquor*  within  the  metropolitan  police  dis- 
trict of  the  slate  of  New  York,"  passed  April  fourteenth, 
eighteen  hundred  and  slxty-sIx,  Is  hereby  repealed,  and 
the  provisions  of  the  act  passed  April  sixteenth,  eight- 
een hundred  and  Ofty-seven,  except  where  the  same  are 
Inconsistent  or  in  conDlct  with  tbe  provisions  of  this 
act,  shall  be  taken  and  constmedasapartof  thlBact,and 
be  and  remain  In  full  fbree  andeObct  UuoDghoat  Um 
whole  of  this  state. 

1 7.  In  no  town  or  village  shall  the  oammlssloneTa  of 
excise,  created  by  this  act,  appoint  a  clerk  of  the  board 
of  excise.  The  pay  of  commissioners  of  excise  In  towna 
or  villages  shall  be  three  dollars  per  diem.  The  moneys 
arising  from  licenses  In  any  town  or  village  shall  be 
deposited  with  tbe  county  treasurer,  within  thirty  daya 
after  receiving  the  same,  to  be  expended  under  Uied1i«o- 
tlon  of  tbe  board  of  supervisors  at  their  next  annual 
meeting,  for  the  support  of  the  poor  of  snob  town.  Hon- 
eys arising  from  licenses  In  oltlea  shall  be  paid  Into  the 
treasuries  of  snch  cities  respectively.  Tbe  book  of  mln> 
utes  kept  by  the  commlssloneis  of  excise  In  any  town  or 
village,  except  when  In  tue  by  snch  commissioners,  shall 
be  deposited  In  the  clerk's  office  of  such  town  or  village. 
The  expenses  of  procuring  necessary  books  fbr  mluutea, 
and  necessary  blanks.  In  any  town  or  village,  when 
actually  Incurred,  shall  be  audited  and  paid  In  Ilka  man- 
ner aa  other  town  or  vtllage  charge*. 

fS.  The  pTovlslons  of  this  act  as  to  the  appointment  of 
oammlssloners  of  excise,  In  each  of  the  cities  of  this 
state,  their  tennre  of  office,  the  supplying  of  vacancies 
and  their  removal  from  oOIae,  shall  not  extend  to  tbe 
territory  Inolnded  In  theNlagus  frontier  polioe  district, 
until  the  llrst  day  of  January,  in  the  year  one  thousand 
eight  hundred  and  seventy-two.  And  at  all  times  here- 
after up  to  tbe  last  mentioned  day,  the  board  of  police 
commissioners  of  the  said  poll oe  district  shall  continue 
to  be  the  boardofeommlsslonan  of  excise  In  and  fbrsald 
district,  and  tbe  territory  embraced  therein,  as  now  pro- 
vided by  law.  subject  to  the  provisions  of  this  act;  and  up 
to  the  time  aforesaid  all  fees  tor  licenses  whioh  shall  be 
Issued  by  the  said  board,  and  all  finea  and  penalttea 
herein  provided  fbr,  shall  be  received  by  said  board  of 
police  oommlssloners  of  said  Niagara  frontier  pollc« 
district,  and  shall  be  paid  Into  the  Niagara  police  flinij, 
fbr  the  use  and  beneQt  thereof,  as  now  provided  bj  law. 

{  »,  This  act  shall  take  elbct  Immediately. 
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Albany,  May  $1,  1870. 


BSFORU  OF  BRITISH  JUDICATURES. 

B«atdM  the  Law  Digest  Commlssloa,  r  Jncllc«tnre 
Commission  was  appointed  a  few  rears  ago  In  Eng- 
land, to  report  upon  tbe  present  mode  of  sdminlater- 
Ing  JaatlcA  In  that  country,  and  also  to  surest  tbe 
necenuuy  forms.  The  report  of  the  commission  was 
presented  to  parliament  last  jear,  and  its  leading  pro- 
Tlslons  are  now  In  tl)e  shape  of  a  bill,  which,  with 
little  modifications,  is  certain  [o  become  law  this  sea- 
■ion.  The  bill  1b  of  an  innorstlng  and  mdical  nature, 
and  is,  so  tw,  verv  unlike  the  Ulrars  of  the  taw 
digestcommlssionera,  who  propose  no  change  in  law 
or  procedure,  but  merely  seek  to  digest  into  ordar  the 
legal  miscellany  called  English  law. 

Wagave,  in  our  ImpreBslon  of  tbeZSd  nit.,  a  sketch 
of  Lord  Hatherly'B  speech.  In  which  he  deecrlbed  the 
pnrport  of  tbe  Judicature,  or  "Judges  Jurisdiction 
Bill."  A-t  present  there  isa  great  variety  ofjudios- 
turea  In  England,  each  with  a  distinct,  and,  in  msny 
oases,  an  erclusivq  Jurisdiction,  A  suitor  may  oon- 
snlta  common- law  attorney,  whoconiultaai 
law  counsel,  who  advises  proceedings  in 
law  court,  Tbe  case  goes  on  to  a  hearing  before  a 
Jury,  every  mere  eqttltable  element  being  earefutly 
eliminated  from  tbe  pleadings  and  evidence,  and  the 
verdict  Is,  we  wilt  assume,  for  the  plaintiff.  He  then 
eonsideia  that  he  is  at  last  owner  of  bis  hereditary 
estate,  and  issues  an  habere  to  the  sheriff  to  put  bim 
In  possession  of  the  long  contested  acres.  The 
defendant,  however,  goes  Into  a  court  of  equity,  and 
geta  an  Injunction,  restraining  the  plaintiff  from  act- 
ing upon  bis  Judgment  at  law.  The  oommon-law 
attorney  now  perceives  bis  mistake  in  not  having 
gone  to  an  equity  practitioner  al  flrst.  In  his  next 
esse  he  flies  to  a  chancery  lawyer,  who  advises  a  bill 
for  relief,  discovery,  injunction,  aud  what  not  But 
the  bin  la  at  last  dismissed,  the  court  having  nojuris- 
dictjon,  and  a  common-law  tribunal  being  tbe  appro- 
priate forum.  Were  tbe  two  professions  of  attorney 
and  barrister  amalgama^  in  England,  errors  such 
•awehave  cited  would  less  frequently  be  coiiiinon 
tbere  than  they  have  been  hitherto.  But,  the  attor- 
ney, not  having  legal  knowledge  enough  to  ascertain 
tbe  diagnosis  of  hJa  client's  complaint,  shapes  a  ran- 
dom case  toT  counsel,  who  cannot  tie  very  certain  fbr 
some  time  whether  he  is  not  going  into  the  wrong 
box.  The  error  being,  to  use  a  Baconian  phrase.  In 
the  first  digestion,  no  sulsseqaent  process  can  rectify 
it.  But,  even  a  lord  cttancellor  has  sometimes  had 
serious  doubts  whether  his  Jurisdiction  extended  to 
the  case  before  him.  To  cap  the  climax,  there  are 
two  Qltl  mate  courts  of  appeal  In  England,— the  house 
of  lords  and  the  privy  oouDcll— and  causes  are  often 
dismissed  by  the  latter  tribunal  fbr  want  of Jnrlsdlctioti. 

Tbejudlcatureor  Judges  Jurisdiction  bill  proposes 
to  amalgamate  the  oourts  of  law,  equity,  admiralty, 
probate  and  divoroe,  etc,  and  to  reduce  all  toasingle 
denomination,  and  having  one  nnltbrm  scope.  A 
suitor,  therefore,  cannot  in  future  err  as  to  the  jnrlS' 


diction.  Thia  "highway  for  tbe  simple"  will  have 
seven  wide  doors,  all  leading  to  a  oommon  penetralia, 
instead  of  the  seven  separate  and  narrow  apertures  at 
present  leading  each  to  a  distinot  tribunal,  Tbere 
will  still,  it  seems,  be  suits  in  equity  and  actions  at 
law;  and  tbe  plaintiff  may  shape  his  complaint  for 
either  side  of  the  court,  as  he  pleases.  But  the  Jndge 
before  whom  be  drat  appears  may  transler  the  cause 
to  the  equity  or  oommon  law  side  of  the  court,  as  the 
case  may  be.  Thia  seems  to  be  an  odd  mode  of  con- 
Bolidating  Jurisdictions.  The  plaintiff  stiU  has  the 
power  of  anbjecting  the  defendant  to  tbe  expen^ve 
prooaae  of  chancery,  where  almoet  all  the  evidence  la 
entered  as  pleadings  on  tbe  reoord.  It  is  likely,  how- 
ever, that  next  session,  at  latest,  a  new  code  of  com- 
mon tbrma  of  procedure  will  be  introduoed,  which 
alone  a  suitor  will  be  at  liberty  to  adopt. 

Britiah  law  has  been  long  approaching  this  tlision 
of  law  and  equity.  Tbe  common  law  procedure 
ads  of  1862  and  1864  conferred  upon  oonrta  of  com- 
mon law  a  Jurisdiction  to  oompel  dleoovery  and  ta 
issue  li^unctioDS.  Tbe  Regulation  aot,  IBM,  reelpro- 
oated  tbe  compliment,  and  gave  the  court  power  to 
determine  issues  of  common  law  taiA.  But  the  Judi- 
cature bill  will  oonsolidate  tbe  Jural  IMeration  and 
render  it  one  single  intt^er. 

There  is  no  provision  in  the  bill  fbr  the  amalgama- 
tion of  the  two  professions.  But  this,  we  think,  wilt 
result,  in  the  eourse  of  tjme,  as  a  corollary  to  the 
general  tendencies  to  consolidate.  Last  year  a  meas- 
ure was  before  the  bouse  of  commons  to  consolidate 
the  Irish  and  English  bars.  We  hope  It  is  not  long 
until  every  learned  profession  will  have  not  only  an 
imperial,  but  even  an  international  signiflcancei  All 
measures  of  legal  consolidation  pave  the  way  for  thia 
desirable  result.  The  reforming  lawyers  of  England, 
however,  seem  at  present  to  have  enough  on  hand 
besides  amendments  in  the  oonstltutlon  of  the  bar. 
The  eflbrts  of  the  law  digest  commission,  and  of  tbe 
Judges  who  are  to  prepare  general  orders  for  the  car- 
rying out  the  provldona  of  tbe  Judges' Judicature  bill, 
will  probably  see  another  autumn  or  two  before  the 
harvest  of  their  labors  (on  the  old  world  deliberate 
plan),  will  be  complete.  We  have  thought  an  outline 
of  the  projected  British  law  reforms  would  be  inter- 
eating  to  the  social  reformer  west  of  the  Atlantic, 
inasmuch  as  the  BrlUsta  designs  contain  much  that 
Itself  to  our  own  adopUon. 


THE  LESSONS  OF  THE  MoFARLAND  CASE. 
It  was  long  slnoe  practically  settled  tbat  if  a  man 
anrpriae  his  wife  In  the  act  of  adultery,  or  In  such 
proximity  to  the  act  of  adultery  that  It  Is  apparent 
that  the  crime  faaa  been  committed,  he  may  lawfully 
alay  both  or  either  of  the  adulterers,  provided  his 
passion  has  not  had  time  to  cool.  This  doctrine  has 
been,  In  praodoe,  extended  to  the  cases  of  a  brother 
aven^ng  tbe  seduction  of  his  sister,  a  fether  aveng- 
ing the  seduction  of  his  daughter,  and  a  woman 
aven^ng  her  own  seduction,  or  even  a  breach  of 
promise  of  marriage  without  seduction.  The  uni- 
form tenor  of  the  late  American  decisions  Is  that  the 
aggrieved  person  may  lawltilly  kill,  even  though 
sufficient  time  may  have  elapsed  for  passion  to  sub- 
side.   These  cases  are  mainly  baaed  on  the  actnal 
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dUtooverj  of  the  ofleiioa  by  the  avenger,  or  on  thediA- 
coveiy  of  such  niraumiitBnoes  that  its  commiaalon 
1>ecomeH  Teasonabiy  and  morall;  certain.  The  Oole 
and  HiBcock  ease  virtually  went  a  step  ftirther,  and 
abw>tveda  huabaad  for  killing  a  supposed  seduoer 
npon  the  wife's  confesaion  alone.  And  now  we  come 
to  the  McFarland  and  Riobardson  caaa,  In  wblch 
it  is  laid  down  as  the  practical  rule  of  action,  that  if  a 
married  woman  leaves  her  reeldenoe  In  New  York, 
and  goea  to  Indiana,  and  procures  a  divorce,  valid 
nnder  the  laws  of  that  state,  for  a  cause  really  exist- 
ing, her  bnsband  may  lawfully  slay  any  nnmarrled 
male  friend  of  the  wife  who  aids  and  abets  In  the 
procurment  of  Uie  divMiM,  although  there  Is  no  proof 
of  any  adultery  on  the  part  of  the  wife  with  Oiat 
friend.  We  Hay  thla  is  the  practical  rule  eatahlished 
by  this  case,  because  this  Is  the  oonstraotlon  put 
upon  It  by  the  great  majority  of  the  public  and  of  the 
newspapers.  The  Idea  of  the  prlaoner's  insanity  Is 
generally  soouted.  Insanity,  the  press  say,  was  the 
pretext  fur  an  acquittal  aooording  to  the  fomis  of 
jaw ;  the  prisoner  was  no  more  insane  thsn  Jeakius, 
brutal,  drunken  husbands  usually  are  wiien  de- 
prived of  wives  who  have  always  supported  them ; 
the  trial  was  a  "  Ihroe."  It  la  therefore  not  impor- 
tant for  us  to  consider  whether  insanity  was  or  was 
not  proved  at  the  trial.  We  will  only  remark  on  this 
point  in  passing,  that  Mrs.  McFarland -Richardson  in 
her  statement  published  slnoe  the  trial,  dues  much 
more,  in  our  opinion,  both  Co  absolve  her  busband 
and  inculpate  herself  than  all  the  evidence  adduced 
on  the  trial.  No  one  can  carefully  read  her  statement 
without  coming  to  the  conclusion  that  sA«  at  least  had 
always  regarded  him  aa  sufiering  at  frequent  Inter- 
vals under  aberration  of  intellect.  She  knew  he 
came  of  a  lunatic  stock.  He  was  Bubjeet  to  sudden, 
violent,  and  inexplicable  fits  of  anger.  She  always 
thought  him  "  born  to  do  a  murder."  She  had 
warned  him  that  she  feared  he  would  kill  her  in  one 
of  these  paroxysms,  to  which  he  replied  that  he 
never  would  harm  a  hair  of  her  head  If  he  knew  her. 
This  goea  Ikr  to  corroborate  the  evidence  of  insanity, 
of  which  there  was  a  good  deal  given  on  trial.  Oa 
the  other  band,  there  would  seem  to  be  ooDsiderable 
peouDlary  method  in  bis  madness,  for  if  Mr.  Pome- 
TOy's  uncontradicted  testimony  is  credible,  he  sought 
to  sell  his  story  of  his  wrongs  to  a  newspaper  editor 
fbr  publication.  On  the  point  of  the  wife's  culpa- 
Dilily,  she  admlta  that  although  she  had  at  oommand 
abundant  proof  that  her  husband  had  been  repeatedly 
guilty  of  adultery,  yet  eateeming  this  a  leas  grievous 
offense  t^^nst  her  womanhood  than  the  direct  per- 
sonal Indignities  she  had  BUfTered  at  his  hands,  she  had 
gone  to  a  state  where  the  latter  were  a  recognized 
ground  of  separation,  and  there  procured  the  divorce, 
which  we  understand  was  without  notice  to 
McFarland.  This  was  a  fittal  mistake  on  this 
unhappy  wife's  part,  and  goes  fhr  to  Justify  the  cti'cu- 
Istion  of  the  soatidal  relative  to  her  association  with 
Richardson. 

We  must  be  permitted  also  to  remark  here,  that 
the  privilege  of  Irresponsible  kiUlng  which  the  laws, 
as  admlDlstered,  accord  to  men,  under  the  olroum- 
itanoes  mentioned  above,  is  not,  so  Ikr  as  we  know, 
extended  to  the  female  sex.  Adultery  la 
and  averyrday  offense  on  the  part  of  married 


but,  we  suppose,  if  s  woman  should  shoot  her  bus- 
band's  paramour,  she  would  not  escape  punishment. 
Here  is  room  fbr  a  seventeenth  amendment  of  the 
federal  constitution. 

But  what  we  Intend  mainly  U>  comment  on  la  the 
satislkction  with  which  this  verdict  is  sccepted  by  the 
public,  received  as  it  is  upon  the  assumption  that  In- 
sanity was  not  proved,  and  that  the  wife  was  guilty. 
With  one  or  two  exceptions,  the  leading  newspapen 
substantially  approve  It.  The  World  says,  with 
apparent  contentment,  that  we  are  in  a  slate  of  nature 
on  the  subject  of  infringements  of  marital  rights.  To 
quote  the  language  of  an  article  on  the  Cole-Hiscock 
case,  published  contemporaneously  tn  the  Amtrieati 
Law   lUgUUr,  and  written   by  the  author   of  this 

"  In  other  words,  that  private  anlmoal^  may  usurp 
the  place  of  public  Justice,  and  society  in  this  respect 
be  reduced  to  elemental  chaos ;  that  a  private  indivi- 
dual may  lawfully  take  the  life  of  bis  feUow-being 
where  society  and  the  laws  would  have  no  right  to 
take  life,  or  even  inflict  the  slightest  punlshotenL  Is 
there  not  in  this  Idea  something  radically  wrongT 

"  To  oountenanoe  the  individual  in  becoming,  at 
his  own  option,  the  executor  of  eatablished  public 
laws,  savors  of  a  demoralised  slate  of  society ;  bat  to 
applaud  the  individual  when  he  not  only  constitutes 
himoelf  the  executioner,  but  himself  makes  the  Ian 
which  be  executes,  la  a  distinguishing  mark  of  a 
barbarous  and  lawless  community.  And  when  we 
add  to  this,  that  the  community  has  looked  calmly 
snd  approvingly  on  this  course  for  a  hundred  years 
of  enlightenment  and  civilization,  and  still  persists  in 
neglecting  or  refusing  to  render  that  legally  penal 
which  In  effect  it  has  so  long  farmed  out  to  private 
revenge,  it  is  truly  one  of  those  obstinate  anomalies, 
the  existence  of  which  goes  to  justify  the  Ijelief  among 
theologians  In  the  doctrine  of  Innide  total  depravi^, 
and  in  statesmen  the  despair  of  constructing  a  perfect 
political  system. 

"  In  new  and  unsettled  countries  where  laws  exist, 
but  the  executive  power  is  weak,  combinations  of  in- 
dividuals bave  sometimes  been  temporarily  tolerated 
for  the  purpose  of  preserving  human  life  and  prop- 
erty, but  then  <mly  with  great  reluctance  and  debate, 
and  Ibr  the  shortest  practicable  period;  and  these 
departures  from  the  ordinary  procedure  of  civllicad 
nations  are  regarded  In  the  older  and  more  settled 
comnmnitles  with  an  extremely  measured  approba- 
tion. If  not  with  positive  disapproval.  So  great  is  the 
fear  In  conservative  minds  of  possible  inJusUce 
through  hasty  measures,  excited  passions,  and  the 
absence  of  legal  fbrms,  that  the  very  name  of  '  vigi- 
lance  oommittee*  rtdses  the  spirit  of  condemnation, 
and  the  query  whether  It  Is  not  better  to  '  bear  the 
Ills  we  have,  than  fly  to  othera  that  we  know  notof ;' 
whether  it  is  not  better,  in  the  humane  langu^e  of  tba 
law,  that  ninety-nine  guilty  should  go  unpunished 
than  that  one  innocent  should  he  harmed.  And 
BO  these  summary  dealings  have  been  tolerated  only 
because  they  seemed  unavuidable,  vety  mndi  aa 
many  arbitrary  proceedingswerojustifled  during  tbe 
late  war  by  the  plea  of  '  military  necessity.'  But  iq 
these  same  old  and  settled  oommnnttles— reflned-, 
educat«d,  humane,  christian  commnniUes  —  here  in 
the  state  of  New  York,  where  we  have  been  aeons- 
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tamed  to  r^«rd  hiiman  life  u  saTe  as  human  wladom 
c«n  make  it,  and  the  ezeoatlon  of  laws  aa  certain  as 
hnnuut  Toreilght  oan  Tender  it ;  where  the  cheapneta 
with  wliich  human  life  has  seemed  to  be  held  In  the 
Soatiiem  stktee  of  the  Union  has  been  ao  Btrongly  and 
persiittently  reprobated;  where  legislators  have  had 
•o  many  solemn  Jadicial  warnings  of  the  eH^cts  of 
negleoted  duty  — It  eeemsyet,  if  we  may  Judge  from 
the  defects  of  the  statute-book,  and  the  actual  admin- 
istration of  law,  to  be  the  sentiment  of  the  people,  as 
It  also  seems  the  voice  of  the  pabllo  press,  that  the 
ludlvidnallaJnstlHed  In  deliberately  taking  the  life 
of  bis  nrighbor  for  that  which  is  in  law  no  crime. 
With  the  exception  of  Massachusetts  and  Pennsjl- 
Tanla  (so  br  as  we  Icaow),  adullery  In  the  United 
States  Is  nowhere  Judicially  pronounced  a  crime,  but 
still  ia  a  full  Bxraae  ll>r  the  taking  of  life  by  the  private 

"  The  omlsalon  In  this  particular  la  the  more  singu- 
lar because  we  ai«  so  hedged  and  guarded  on  nearly 
every  side  by  law.  It  Is  really  curions  to  oontomplate 
the  nnmber  of  things  arti&olally  unlawful.  We  have 
laws  against  almost  every  form  of  sumptuary  ezoeea 
and  licentious  and  indecent  oondnct.  It  ia  ag^nst 
the  law  to  utter  a  protkne  oath ;  to  disturb  the  pablio 
quiet  on  Sunday;  to  sell  IntozloaUng  liquor  without 
oonformlng  to  public  requirements;  to  drive  fiut 
through  the  streeta ;  to  expose  the  person  in  publla 
[dacee;  to  commit  'the  abominable  and  detestable 
crime  against  nature.*  We  have  laws  punishing  in- 
fringemenle  on  Ibe  proper  relaUons  of  the  sexes.  It 
Is  ^pilnst  the  law  to  commit  rape,  or  to  seduce  an  im- 
married  female  under  promise  of  marriage,  and,  in  a 
number  of  cominunltiea,  to  commit  Ibrnlcatlon.  A 
man  may  be  criminally  punished,  under  certain  cir- 
cumstances, for  saying  that  his  neighbor  has  seduoed 
a  woman ;  but  he  Cannot  be  legally  punished  tbr 
seducing  that  neighbor's  wife, 

"  Agi^n :  How  tender  of  human  life  is  the  law,  at 
least  in  theory  I  Nearly  every  form  of  homldde  and 
of  violence,  or  risk  of  violence,  to  the  person  of  one's 
•olfnr  of  another,  is  forbidden.  IClsngainat  thelawfor 
a  man  to  commit  suicide,  and  criminal  to  assist  one 
in  taking  his  own  life.  It  Is  unlawful  tbr  two  men  to 
agree  to  run  the  risk  of  killing  one  another  In  duel. 
It  is  forbidden  to  give  a  man  a  black  eye,  to  maim 
him,  to  engage  in  a  prize-flgfat,  to  fire  a  gun  off  in  a 
crowded  place.  It  Is  even  Illegal  for  Sam  Patcii  to 
Jamp  over  Qenesee  Falls,  or  for  Blondin  to  walk  a 
tight-rope  across  the  Niagara.  The  law  even  goes  so 
Ar  aa  to  make  provision  for  the  protection  of  the 
mere  germ  of  human  life  in  the  womb,  Id  order  to 
prevent  the  destruction  of  that  which  may  possibly 
become  a  sentient  being,  and  so  we  have  laws  against 
striking  a  pregnant  woiniui,  against  procuring  abor- 
tions, and  even  against  advising  the  pregnant  woman 
to  take  medlclnea  with  that  parpoee.  And  it  ia  not 
bnman  life  alone  of  which  the  law  ia  in  theory  so  ten- 
der, but  It  extends  its  protection  over  the  brute  crea- 
tion, and  forbids  cruelty  to  animals. 

"  But  this  same  society,  so  careful  of  human  and 
brute  life;  so  averse  to  cruelty  in  every  fbrm;  that 
aickens  and  grows  faint  at  the  sl^ht  or  mere  report  of 
bloodshed ;  that  feels  a  thrill  of  horror  when  the  daily 
newspaper  tella  them  that  a  thousand  inllea  away  some 


poor  man  is  crushed  out  of  existence  by  the  whirling 
belt  or  the  rushing  railroad  train ;  that  shudders  at 
the  appointment  of  a  judidal  exeouUon  In  Its  midst, 
and  doalbns  the  ear  of  the  government  with  appeals 
for  commutation  or  respite ;  this  society  yet  deliber- 
ately and  willfully  places  the  sword  of  vengeance  In 
the  hand  of  an  Infuriated  wretch'  and  bids  htm  work 
his  reckless  will  on  his  brother  whom  he  supposes  to 
liave  injured  him;  and  alter  private  vengeance  la 
glutted,  makes  him  the  hero  of  the  hour,  and  applahda 
the  violation  of  law  and  Justice. 

"  In  view  of  these  things,  we  cannot  escape  the  con- 
viction, that  Christianity  and  civlUsatlon  have  not  yet 
effectually  purged  the  tiger  out  of  men.  Here  still 
remains  much  to  be  done  to  obliterate  the  marks  that 
diatli^nliib  barbarous  fMm  enlightened-conim  unities. 
There  is  fMquently  a  feeling  in  the  community  that 
the  administration  of  the  laws  Is  not  severe  enough. 
There  is  always  a  large  class  of  unthinking  penona 
ready  to  And  flralt  if  a  criminal  Is  allowed  to  go  at 
large  on  bail,  or  if  he  receives  a  milder  punishment 
than  uninstmcted  public  opinion  would  deem  it  Jnst 
to  Inflict,  Tribnnalsaredenounced  for  not  doing 'sub- 
stantial Justiee,'  in  dlsr^i;ard  of  oatbs,  evidence,  and 
tbe  letter  of  the  law.  There  ia  a  frlghtnil  amount  of 
this  mob-spirit  even  among  Intelligent  and  reasonable 
eitlEens,  Bnt  the  remedy  tbr  the  state  of  things  oom- 
plained  of  is  legislation  —  not  lynching.  '  Substantial 
Justice '  Is  oert^n  oppression.  The  lamp-post  and  the 
paving  stone  are  unsafe  instruments,  and  an  enr^ed 
and  bowling  crowd  are  unreliable  miniatwv  of  Jus- 
tice. It  la  an  awful  thing  to  take  human  HEb,  even  tn 
pursuance  of  Judicial  decrees,  and  the  aot  should  be 
snrroundedbyall  the  sanctions  of  law,  and  conducted 
with  dignity  and  order.  It  should  be  resorted  to  oaly 
in  the  last  extremity,  for  the  safety  of  a^T^(ated 
mankind,  and  as  the  moot  fearful  example  to  offend- 
ers. How,  then,  can  those  christian  gentlemen  who 
are  opposed  to  capital  punishment,  both  oonaolen- 
Uously  and  a«  matter  of  governmental  policy,  look  so 
indifferently,  or  rather  half  approvingly,  ou  these  Irre- 
sponsible murders  which  have  so  long  stalited  the 
annals  of  JnrisprudenoeF 

"  Now,  if  there  is  an  offense  that,  In  the  opinion  of 
Bodety,  substantially  Justlflea  summary  end  deadly 
punishment  at  the  hand  ol  the  injured  citlsen,  why 
not  make  that  offense  a  ststutoiy  crime,  and  vlrit 
upon  both  the  participants  the  severe  penalties  of  the 
law  T  This  would  be  In  accordance  with  the  theory 
upon  which,  and  the  purposes  for  which,  society  la 
Instltnted,  and  would  take  away  tbe  excuse  tbr  pri- 
vate vengeance.  Society  cannot  be  beneQIed  by  tol- 
erating murder  because  of  adultery.  It  would,  also, 
deal  out  a  Just  measure  of  punishment  for  the  crime. 
If  adultery  Is  Jnstly  punished  by  death,  let  the  guilty 
parties  die;  but  If  it  Is  not  deemed  deserving  of  w 
grave  a  penalty,  then  certainly  It  should  not  be  affixed, 
and  this,  in  itself,  would  be  a  striking  evidence  of  the 
groes  it^uaUoe  of  tbe  present  practioe.  Again,  It 
would  or  should  punish  both  the  criminals.  The 
woman,  sinnfngaeUnstthe  natural  puri^  of  her  sex. 
Is  the  more  blameworthy,  especially  where  she  does 
so  In  spite  of  every  artlAdal  advanb^e  of  edacaUcn 
and  precept.  And,  finally,  it  would  teach  the  leaaon 
which  men  are  so  loath  to  learn,  that  ttaeobjeotof 
punishment  is  not  revenge,  but  oorrectioii." 
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Id  hia  tragedy  "  Sir  Walter  RoldKh,"  thas  describes 
Coke  and  the  crown  lawyers  Id  the  memorable  trial 
or  the  hero  who  gave  the  title  to  the  play: 

"  I  heard  the  deep-monlb'd  Pack,  tliat  acented  Blood 
from  thetr  Qr^C  starting,  and  pnrBued  their  View 
Wtth  the  Law  MuBlck  or  long-winded  Colamnr- 

A  reading  Cut-throat  Bklll'iTin  Parallels 

And  dark  Cumparliona  of  wond'rooi  Ltkeneu. 

Tiiw„  1 —  o 1.  _. ■— w'd  ElnqasDCe, 


To  put  Id  ^llance  wUb  tlila  faDcled  Plot. 
And  made  e'en  Catallne  a  Saint  to  Rnleikb : 
The  Srcophant  so  much  o'er-play'd  his  Fart. 
I  conld  liave  hun'<l  him,  kisa'd  the  DDakllltul  Uea 
Hot  from  hla  venal  Tongae." 

DANIEL, 

Id  his  Udm  od  "  Lord  Keeper  Egerton,"  luta  the  fbl- 
lowing,  which  reminds  as  of  a  passage  la  MoDtalgne : 

"  Since  her  Interpretatloiia,  and  oni  deeds, 

Unlo  a  like  iDflnltp  arise; 
As  b'Ing  a  Bolanee  that  hy  natare  hreeds 

Contention,  strife,  and  amblsnllles: 
For  altercation  controversT  (eeda. 

And  In  her  agitation  multipllBs: 
The  Held  of  cavil  lying  all  like  wide, 
Ylelda  Ilka  adraatage  auto  either  side. 

"  Which  made  the  grave  CastlUan  king  devise 

A  prohibition  that  no  advocate 
Should  be  convey 'd  to  th' Indian  eolnnlea; 

Leet  tbelr  new  settling,  shaken  with  debate, 
Irflgbttake  but  slender  root,  and  to  not  rise 

To  any  parltet  growth  of  One  estate; 
For  having  not  ibis  iklU  bov  to  contend, 
Tb.'  Bunuurlsh'd  strife  wonld  qnlckly  make  an  end." 


tn  "  Mttstapba,"  thr.B  speaks  of  law  j 

"  Laws  the  next  pillars  he  with  which  we  deal. 
As  sophistries  of  ev'ry  common  weal : 
Or  rather  nets,  which  people  do  ask  leave 
That  thev  to  catch  their  freedoms  In,  may  wea 
And  still  add  more  noto  the  sultan's  pow'r, 

a  making  their  own  frames  themselves  devov.. 
ese  Lesbian  rales,  with  show  of  real  grounds, 
OJvlDgrIght,nanow;  ~"'  " '' —  ' 


II,  transcendant,  houD^" 


DEKEEK, 

In  "  Match  me  In  London,"  obseires : 


_Lnd  smaller  ffllea  1'  the  spider's  web  are  ta'en. 
When  great  ones  l«ar  the  web  and  free  lemaln ; 
Bo  may  that  moral  tale  of  yon  be  I«td 


lalldye;  butlftl 


I'Ugo. 


it  flocka,  'tis  good. 


Tn  ToumeDT's  "  Revenger's  Tragedy  "  we  find  this 
dla1(%ue; 

I.  Tell  me,  what  baa  made  thee  so  melanoholy  t 
a.  Why,  going  to  law. 

I.  Wby,  will  tost  niake  aman  melaDohoIyT 
3.  Yes,  (o  look  longOD  Ink  and  black 

Quadrngetino  tteundo ;  and  I 
Waded  ootof  It  in  anno  $exaiirtlmo  UrUo. 
1.  What  I  three  and  twenty  yean  in  lawt 
3.  I  have  known  those  Uiat  have  been  Ave  and  Ilfty, 

And  all  at>out  pullen  and  pigs. 
L  Ma;  it  be  possibly  such  men  abODld  breathe, 


>r  OoDicTtssJn  UHnttceofttieC 


Oflaw-wc?il 
That  their  « 


'd  nlth  th'  atlbotatioB 
Inghadniooysnltaci 
n  talk  Is  nothing  t»it 


To  heaven  wll^  a  etrHomri, 

DAVENANT, 

I  his  linea  on  the  "  Restanration,"  says; 
"  Yonr  olemenev  has  taught  ns  to  believe 
It  wise,  as  well  as  virtnoai  to  forgive. 
And  now  the  most  offended  shall  proceed 
In  great  forgiving,  till  no  laws  we  need. 
For  law'a  slow  progreeses  would  galckty  end, 
Conld  we  forgive  aa  fast  as  men  onbud. 
Bevenge  of  past  oAbnoes  Is  the  cause 

Tiri iMjelQl  minds  consented  tn  have  laws : 

iDtiflb  and  defendants  mnoh  mistake 


Whyneaoei 

Yet  ptalDtil 

Thefr  care,  aod  ttielr  dlseaaee  lasting  make 


For  to  be  reoonciled,  and  to  comply. 
Would  prove  their  cheap  and  shortest  remedy, 
Ttke  length  and  charge  of  law  vex  all  that  sge ; 
Lawa  ponlah  many,  reooacUe  but  tev." 


In  "  Gondlbert"  he  says : 

r  needful 
.ntwrt  did  keep  tl 
By  laws  from  Utile  dangei,,  . 
Then  trom  themselves,  and 


Yet  since  on  alL  _„ 

Wise  Arlhert  did  keep  the  penple  sure 

..  1 , I,....  ijangers;  for  the  laws 

., —  ._j pow'raecnre. 


"  Else  conqocrors.  by  making  lawa, 

Tbslrown  galn'a  pow'r,  and  lea ^„  ,^j  ... 

Who  growing  deaf  to  pow'r,  the  laws  grow  dambi 


I'd  pow'r,  and  leave  men  fury  fl'sej 

—  „ „  _,»f  to  pow'r,  the  laws  grow  damhi 

Since  none  can  plead,  where  all  may  Judges  be," 


In  "The  Phcenlx,"  has  a  very  amnslng  ohanu^er. 
Tangle,  "  an  old,  crafly  client,  who  by  the  puxzle  of 
suits  and  ebifUng  of  coarts  has  more  tricks  and  atart- 
Ing  bolee  than  the  dizzy  pates  of  fifteen  att4)rne}i> ; 
one  that  has  been  muzzled  in  law  like  a  bear,  and  k<d 
by  the  ring  of  his  spectacles  from  office  to  office ; " 
"  some  say  he's  as  good  as  a  lawyer ;  marry,  I'm  sure 
he'a  as  bad  as  a  knave ;  if  you  have  any  suits  In  law 
he's  the  fltteet  man  for  your  company;  has  been  so 
towed  and  Ingged  himself,  that  he  is  able  to  aSbrd 
you  more  knavish  counsel  for  ten  groats  than  another 
for  ten  shillings ; "  "  An  old,  busy,  turbulent  fellow ; 
a  villainous  law-worm  that  eata  holes  In  poor  men'a 

Then  ensoss  the  following  scene  between  Tangle 
and  two  sultora,  who  have  come  to  him  fbr  advice : 

firnt  Suitor.  May  It  please  your  worship  to  give  me 
leave? 

Tangle.  I  give  yon  leave,  rir ;  you  have  your 
veniam.    Now  fill  me  a  brown  toast,  sirrah. 

Firtt  Suit.  Has  brought  me  Into  the  court ;  many, 
my  adversary  has  not  declared  yet. 

Tang.  Non  declaravU  adversariut,  sayeet  thouT 
what  a  villain's  that  I  I  have  a  trick  to  do  thee  good ; 
I  will  get  thee  out  a  proxy,  and  moke  him  declare, 
with  a  pox  to  him. 

FirH  Suit.  That  will  make  blm  declare,  to  his  sore 
grief;  I  thank  yonr  good  worship;  bat  put  case  he 
do  declare  T 

Tanff.  Si  deelarataet  if  be  should  declare  there  — 

Firtt  SVfU.  I  would  be  loath  to  stand  out  to  the 
Judgment  of  that  court. 

Tang.  Non  ad  jitdieittm,  do  you  fear  corruption? 
tben  I'll  relieve  you  again ;  you  shall  get  s  mper* 
aedeas  non  molestajidum,  and  remove  it  higher. 

Firtt  Suit.  Very  good. 

Tariff.  Now,iritBhonldevercometoaE««Ef|I«aiwt)Ms,^ 
what  be  his  wituessee. 

Firtt  Suit,  I  little  fear  his  witnesses. 
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Tang.  No»  metata  le»te»  f  more  rsUant  num  tbaa 
Oreetea. 

^iritSaiL  PlMse yoa, sir, todinolvethisfato wine, 
«le  or  beer.  [  Giving  motiey.)  I  como  b  hnudred  mile 
to  Ton,  I  protest,  and  leave  all  other  oootwel  behind 
me. 

Tan(/,  Nay,  yon  shall  always  find  me  a  sonnd  card ; 
I  Bt4iod  not  a'  th'  pillory  for  nothing  In  '88;  all  the 
world  knows  that.  Now  let  me  deepatoh  yon,  9[r.  I 
oome  lo  jua  presenter. 

Second  Suit.  Faith,  the  part;  hath  removed  both 
body  and  canse  with  a  latitat  eorpvt. 

Tang.  Has  be  that  Icnavery  T  but  has  be  pnt  In  ball 
above,  canst  tell  T 

Second  Sail,  That  I  can  assure  yoor  worship  he  has 

Tang,  Why,  then,  thy  beat  ooaise  shall  be  lo  lay 
out  more  money,  take  ontaprocedeiuio,  and  bring 
down  the  cause  and  him  with  a  vengeance. 

Second  Suit.  Then  he  will  come  Indeed. 

Tbn^.  As  for  the  other  party,  let  the  audita  querela 
alone;  take  me  out  a  special  mipplieavU,  which  will 
cost  you  enough,  and  then  yon  pepper  him.  For  the 
first  party  after  the  procedendo  you'll  get  costs;  the 
cause  being  found,  you'll  haveajudgment;  nunc  pro 
tunc,  you'll  get  a  venire  /aeiat  to  warn  your  Jury,  a 
decern  tate*  to  fill  up  the  number,  and  a  capiat  ulle- 
gattan  for  your  execution. 

Second  Sail.  I  tbank  you,  my  learned  counsel. 

Phoaniz  then  enters,  telling  Tangle  be  It  new  him 
"  in  octavo  of  the  duke,  but  sUll  in  law ;" 

Thng.  SHll  in  law  T  I  had  not  breathed  elio  now  j 
tJt  very  marrow,  very  manna  to  me  to  be  in  law;  I'd 
been  dead  ere  this  else.  I  have  fouud  snch  sweet 
pleasure  in  the  vexation  of  others,  that  I  could  wish 
my  years  over  and  over  again,  to  see  tliat  fallow  a  beg- 
gar, that  bawling  knave  a  gentleman,  a  matter  brought 
e'en  to  a  Judgment  lo-day,  as  Gu-  as  e'er 'twas  to  begin 
again  to-morrow.  OiapturesI  bere'sawritofdemur, 
there  a  procedendo,  here  a  turtarraTo,  there  a  capi- 
endo, tricks,  delays,  money  —  laws  I 

Pka.  Is  It  possible,  old  lad  T 

Timff.  I  have  been  a  term-trotter  myself  any  time 
theae  five-and-lbrty  years ;  a  goodly  time  and  a  gra- 
eloua;  in  wblchspacelha'  been  at  least  sixteen  times 
beggared,  and  got  up  again ;  and  In  the  mire  again, 
that  I  bave  stnnk  again,  and  yet  got  up  again. 

Pha.  And  so  clean  and  handsome  now  T 

lying.  Yon  see  it  apparently;  I  cannot  hldeitn^m 
yoa ;  nay,  more,  in  /eliei  hora  be  it  spoken ;  you  see 
I'm  old,  yet  bave  I  nt  this  present  nine-and'twenty 
Bulta  in  law  t 

Fha.  Deliver  us  man  1 

T^tng.  And  all  nut  worth  forty  shilUngs, 

Phse,  May  it  be  believed  T 

Tang.  The  pleasure  of  a  man  is  all. 

Phee,  An  old  fellow,  and  such  a  stinger  1 

Tang.  A  stake  pulled  out  of  my  hedge,  there's  one ; 
I  was  well  beaten,  I  remember,  that's  two ;  I  took  one 
abed  with  my  wife  sgain  herwill,  that's  three ;  I  was 
called  cuckold  for  my  labour,  that's  fonr ;  I  look  an- 
other abed  again,  that's  five;  then  one  called  me  wit- 
tol,  that's  six ;  he  killed  my  dog  for  barking,  seven ; 
my  niaid  servant  was  knocked  at  that  time,  eight ; 
my  wife  miscarried  with  a  push,  nine  -.eteicde  ereteria. 
I  luve  so  vexed  and  beggared  the  whole  parish  with 


process,  subpoenas,  and  snch-bke  molestations,  tbey 
are  not  able  lo  spare  so  much  money  from  a  term  s* 
would  set  up  a  new  weatheroock ;  the  church  wardens 
are  fain  lo  go  to  law  with  the  poor's  money. 

Phce.  Fie,  fie  I 

Tang,  And  I  so  fetch  up  all  the  men  every  term 
time,  that  'Us  impossible  to  be  at  olvil  cuokoldry 
within  ourselvea,  unless  the  whole  country  rise  upon 

not.  Auexcellentstralagem;  butofaltlmostwon- 
der  at  ihe  continual  substance  of  thy  wit,  that,  having 
had  so  many  anlta  in  law  from  Ume  to  time,  thou  hast 
ntill  money  to  relieve  'em. 

Tang.  WhydoyousomuehwonderatthatT  Why, 
this  is  my  course ;  my  mare  and  I  come  up  some  five 
days  befbre  a  term. 

Phce.  A  good  decorum  I 

Taug.  Here  I  lodge,  as  yon  see,  amongst  Inns  and 
places  of  most  receipt  — 

Phm.  Very  wittily. 

Tatig.  By  whichadvanlageldlve intoeountrymen'a 
causes;  furnish  'em  with  knavleh  counsel,  little  lo 
their  profit ;  buEsing  into  their  ears  that  ooorse,  tbi* 
writ,  thatofllce,  this  uUimumr^u^um;  as  you  know 
I  bave  words  enow  for  the  purpose. 

Pha.  Enow  a' oonsdence,  i'  Haitb. 

Tang.  Enow  a'  law,  no  matter  fbr  oonsdence.  For 
which  busy  and  laborious  sweating  oourtesy,  they 
choose  but  feed  me  with  money,  by  which  I  main- 
tain mine  own  suits;  hob,  boh,  hohl  Another  special 
trick  I  have,  nobody  must  know  it,  which  is  to  prefer 
moat  of  these  men  lo  one  attorney,  whom  I  affect  best . 
to  answer  whioh  kindness  of  mine  be  will  sweat  tlie 
better  In  my  cause,  and  do  them  the  Icfls  good ;  take't 
of  m^  word,  I  helped  my  attorney  to  more  clients 
last  term  than  be  will  despatch  aU  bis  Ufe-Urae." 

Phoenix  utters  these  fine  lines : 


"  TboD  anRsI  m 


vlraln,  aod  M  obaste  from  sBls, 
DefieBnl,  bntnottonwll; 


That  where  thy  vii 
Yet  whj  ao  nuihly 
Do  I  arraign  wliole  ■non  i 
Thy  upper  parts  muit  nei 

Andjneomiptlble;  they; 


,ues  aat,  Ihy  vlcn  rise  I 
bronevllialn'i  Ainlt 
mant    Admired  Law, 

~    be  naerRl,  para. 


'iBlbfe  and  foul  eclipse: 


)richt, 

blrtb; 

the, 

the  presenters. 


For  those  that  are 

Ah  noble  in  IhclrcoQKleDce  as  IbeJi   ... 
Knnw  that  damnallon  Is  in  every  bribe, 

And  rarely*  pQtllnff  friim  'em :  rale  tbe  , 

And  sconrge  'era  with  Bve  yean'  IraprlHUmeDt, 

For  odterlng  but  to  tempt  'em. 

TliDils  truejattloeeiereli'dai 

Woe  to  the  BlTer     ' 

'Tis  not  their  will  vi  nave  law  worse  loaa  a 

Where  still  the  poor'stdleflist; 

To  Hend  a  man  without  a  abeet  to  his  erave, 

Or  bury  lilm  In  bis  papers; 

TIa  not  their  mind  It  shonld  be,  nor  U>  hav< 


le  bribe's  refoseo  i 


A  suit  hL 

liet  him  be  a> 
That  are  aboi 

The  fbllowing  is  a  soene  between  FUso,  who  is  a 
Justice  of  the  pesos,  and  some  suitors: 

"  FHrst  Suit.  May  it  please  yonrgood  worship,  mas- 
ter  Justice  — 
Fal.  Please  me  and  please  yourself;  that's  my 

First  Suit.  The  party  your  worship  aent  lot  will  by 
no  means  be  brought  lo  appear. 

•nnBly.nubliri  "" 
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FaL  He  will  not  T  than  what  would  you  actviw  ma 
to  do  therein  T 

Fir§t  Suit.  Only  ta  grant  jam  woraUp'a  wamnt, 
which  Is  of  Buffldent  Ibroe  to  compel  him. 

FaL  No,  by  my  &ith,  youBhallnot  hfiTemelntbst 
tmpi  am  I  awora  JuBtioe  of  pMoa,  and  aball  I  give 
my  warrant  to  fetch  a  man  against  his  will  r  Why, 
there  the  peace  ta  broken.  We  must  do  all  quietly ; 
If  he  come  he'a  welcome ;  and  as  &u:  as  I  c«u  see  yet, 
helsafool  tobeabftent — ay,  by  this  gold  is  he — which 
he  gave  me  thia  morning,    (Atide.) 

Firtt  Suit.  Why,  but  may  it  please  your  good  wor- 
ship— 

Fal.  I  say  again,  please  me  and  please  yoniself ; 
that's  my  word  still. 

Firat  Suit.  Sir,  the  world  eateems  It  a  commoD 
Ikvor,  apoQ  the  contempt  of  the  party,  the  Justice  to 
grant  his  warrant. 

JtaC    Ay,  'tis  so  common,  'tis  ttie  worse  again; 
'twere  the  Letter  ibr  me  were't  otherwise, 
'   First  Suit.  I  proteat,  air,  and  this  gentleman  can 
gay  as  mnch.  It  Ilea  upon  my  tialf-undolng. 

FaL  Icannotseeyetthatltshouldbeso,— I  seenot 
a  UE0B8  yet.    (Atide.) 

First  Suit.  I  t>eseecli  your  worship,  shew  me  yonr 
immediate  fovour,  and  accept  this  small  trifle  but  as 
a  remembranoe  to  my  auooeedlng  tfaankftilness. 

FW,  Angels T  I'll  not  meddle  with  'em;  yoa  give 
'em  to  my  wife,  not  to  me. 

First  SuiL  Ay,  ay,  sir. 

FaL  But  I  pray  tell  me  new,  did  the  par^  viva 
voc«  with  bis  own  mouth,  deliver  that  ooutempt,  that 
he  would  not  appear,  or  did  you  but  Jest  in'tT 

First  Suit.  Jeat  T  no,  a'  my  troth,  sir ;  such  waa  his 
Insolent  answer. 

FdL  And  do  yon  think  It  stood  with  my  credit  to 
pat  up  each  an  abuse  T  Will  he  not  appear,  says  he  T 
I'll  make  him  appear  with  a  vengeance.  Latronello  I 
{Enter  LatrontUo.) 

LaL  Does  your  worship  call  t 

Fai.  Draw  me  a  strong-limbed  warrant  Sat  the 
gentleman  t^eedlly ;  he  will  be  bountiful  to  thee.  Oo 
and  thank  him  within. 

First  Bttii.  I  shall  know  your  worship  herpafter. 
'  FaL  Ay,  I  pray  thee  do.  {Ezaatt  Sailors  utf  A  Zo- 
tronetlo.)  Two  angels,  one  perty,  four  another ;  and 
I  think  It  a  great  spark  of  wisdom  and  policy.  If  a 
man  come  to  me  tbr  JuatitM,  flrat,  to  know  his  grlefli 
by  his  fees,  which  be  l^ht,  and  which  be  heavy ;  he 
may  oounterfett  else,  and  make  me  do  Justice  for 
nothing;  I  like  not  that;  for  where  I  mean  to  be 
Just,  let  me  be  paid  well  fbr  It ;  the  deed  so  rare 
po^M  the  bribe," 

A  fencing  match  enaoea  between  Falsa  and  Tan- 
gle, introductory  to  which  the  latter  describes  the 

"Tang,  Tour  longsword,  tliBt'eawrifo/ delay. 
Fal.  Maaa,  that  sword's  long  enough.  Indeed;  I 

ba'  known  it  to  imeh  the  length  of  fifteen  terms, 
Tanff.  PUteen  terms  T  that's  but  a  short  sword, 
FaL  Methinks  'tis  long  enough ;  proceed,  sir, 
TOng.  A  writ  of  delay,  longaword ;  acandala  vwf- 

iwitMin,  backsword, 
FaL  Scandals  are  backiwords.  Indeed. 

'    3\hv.  OvtM  eomtaw,  case  of  raplUB. 


FaL  O  desperate  I 

ZVtn^,  A  lalifae,  sword  and  dogger;  avritt^ex40»' 
(ion,  rapier  and  dagger. 

FaL  Thou  art  come  to  onr  present  weapon ;  but 
what  call  you  sword  and  buckler,  then  T 

Tanff.  O,  that's  out  of  use  now  I  Hword  and  buckler 
was  called  agood  eonseitnce,  but  that  weapon's  left 
long  ago ;  that  was  too  manly  a  light,  too  sound  a 
weapon  for  tbese,  onr  days." 

Tangle's  suits  go  against  him,  and  he  raves,  pro- 
nouncing "  a  terrible,  terrible  curse  upon  you  all,  I 
wish  you  to  my  attorney.  See  where  a  pr«inunir« 
comee,  a  dedimva  potestatcm,  and  that  most  dreadful 
execution,  exeommunieato  capiendo .'  There's  no  ImU 
to  be  taken :  I  shall  rot  In  fifteen  Jails,  make  dice  of 
my  bones  and  let  my  counsellor's  son  play  away  his 
money  with  'em,"  Phcenlx  declares  that  "who  so 
loves  law  dies  either  mad  or  poor,"  and  pronounces 
him  mad  ;  to  which  Fldelo  eicepts,  saying,  "  If  he 
tte  any  way  altered  from  what  he  was  'tis  for  the 
better."  Tangle  says  he  will  set  himself  "  free  with 
a  deliberandum ; "  prays  for  "  an  audita  querela  or  a 
testijleandum ;"  "an  extent,  a  proclamation,  a  sum- 
mons, a  recf^nlsance,  attachment,  and  iDjmictionl 
A  writ,  a  seliure,  a  writ  of  'pralsement,  an  absolution, 
a  quietus  est .'"  Eia  distemper  Is  exorcised  by  Qnieto 
in  the  following  formula : 

"  The  balsam  of  a  teniperale  brain 
I  pour  Into  this  thlnty  vein, 
And  wub  thiB  blesaed  otl  of  quiet. 
Which  is  so  cheap  that  tew  men  buy  It, 
Tliy  ilormy  temples  I  allny : 
ThoQ  Bbalt  give  up  the  devil,  and  pray; 
Fontlce  his  aorka,  Ibey  're  foul  and  black. 
And  keep  Ibee  bare  in  parse  and  hB<:k. 
No  more  sbaitlhou  In  paper  quarrel, 
Todreisupap™  In  ^oiia  appaiel. 
He  tbrowH  bis  stock  and  aU  hla  Oook 

Into  a  swallowing  gulf. 
That  sends  his  goose  unto  his  fox. 

His  lamb  UDlo  his  wolf. 

Keep  thy  increase. 

And  live  at  peace. 
For  war 'snot  equul  to  tbls  battle; 
That  eats  bDt  meh  ;  Ibla  men  and  ettttle: 
Tberetore  no  more  this  combat  choov, 
Where  be  that  wins  does  always  lose; 
And  tbonathatgatn&ll  witb  thiscurHereDeivelt. 
From  fools  tbey  get  It,  lo  their  sons  they  leave  It." 

The  fbllowing  deed  by  the  "  Captain,"  who  eeUs  hia 
wife  just  as  he  Is  going  a  voyage,  might  be  a  uaefUl 
precedent  to  thoee  on  whom  the  obligations  of  matri- 
mony rest  lightly,  and  save  them  the  expense  and 
annoyance  of  several  weeks'  residence  In  some  west- 
ern state : 

"  To  all  good  and  honest  Christian  people,  to  whom 
this  present  writing  shall  come,  know  you  for  a  cer> 
tain,  that  I,  captain,  fbr  and  in  the  consideration  of 
five  hundred  crowns,  have  clearly  bargained,  sold, 
given,  granted,  assigned,  and  set  over,  and  by  these 
preaeuta  do  clearly  bai^n,  sell,  give,  grant,  saaign, 
and  set  over,  all  the  right,  estate,  tiUe,  interest,  de- 
mand, poBB«esion,  and  term  of  years  to  oome,  which 
I,  the  said  captain,  have,  or  ought  to  have,  In  and  to 
Madonna  Castiza,  my  most  vlrtoous,  modest,  loving, 
and  obedient  wife,  together  with  all  and  alngolar  those 
admirable  qualities  with  which  her  noble  breast  Is 
ftamlshed ;  In  primia,  the  beauties  of  her  mind,  chas- 
tity, temperanoe,  and,  above  all,  patience,  excellent 
In  the  best  of  music,  in  voice  delicious,  in  oonference 
wise  and  pleasing,  of  age  contentful,  neither  too  youag 
to  be  apish,  nor  too  old  to  be  sottish,  and,  which  is  the 
best  of  a  wife,  a  most  oomlbrtable  sweet  companion, 
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which  bsid  Madonna  Casliza,  lyiag  and  yet  being  lu 
tbe  'Mtcupation  of  the  said  captain,  to  have  and  to  hold, 
use,  and  to  be  acquitted  of  and  from  all  former  bar- 
gains, former  sales,  girts,  grants,  surrenders,  re-en- 
tries; and  furthermore,  I,  the  said,  of  and  for  the  con- 
sideration of  five  hundred  crowns  to  set  me  aboard, 
before  these  presents,  do  utterly  disclaim  forever  any 
estate,  title,  right,  interest,  demand,  or  poseeasion  of, 
in,  or  to  the  said  Madonna  Caatiza,  my  late  virtuous 
and  unfortunate  wife,  as  also  neither  to  touch,  attempt, 
molest,  or  Incnmber  any  part  or  parts  whatsoever, 
either  to  be  named  or  not  to  be  named,  either  hidden 
or  unhidden,  either  those  that  boldly  look  abroad,  or 
those  tliat  dare  not  shew  their  &ces,"  etc 


who  had  a  great  passion  and  genlos  for  literature, 
gave  up  every  thing  for  the  law ;  but  hial^al  acquire- 
ments tmd  talents,  although  large,  were  not  distin- 
guished enough  to  have  given  him  immortality,  unless 
they  had  been  Joined  with  that  elegant  style  which 
makes  hU  Commentaries  so  dollghtrul.  The  follow- 
ing Is  hia  melodious  and  playful  "  Farewell  to  the 
Muse,"  written  in  1744: 

"  As  b7  some  tyrant's  stern  aonunand 
A  wretch  fotnxkes  his  native  Inud, 
lu  forelKD  clImeB  condemned  to  roain. 
An  enillBM  eille  fiom  his  home; 
Penglvc  he  treiuls  t)ie  dcslln'd  way. 
And  dresdB  to  go,  nor  dnres  tostiiy: 
Till  on  some  neluLib'rlDa  mounlaln's  brow 
He  stops.  At^d  tiimn  his  tye  below; 
There,  meliloB  at  the  well-known  view 
Drops  B  lost  tear,  and  blila  ndleu; 
Bo  I,  thus  doom'd  Trom  thee  to  part. 
Gay  queen  ol  Fancy  and  of  Art, 
Rolactant  mow.  with  ijuiil>(ful  mind. 


Serenely  - 
How  bllll 

■l/here 


3ok  behind. 


It  hill  or  ahailr  grove, 

vent  beea,  with  onmrnlng  voice, 

Aroonu  tne  honey'd  oak  rpjiilce. 

And  aged  elms  with  nwet'ul  bead 

In  long  cathedral  walks  ext«iiil ! 

Lulled  by  the  lapse  of  BHdlng  floodn, 

Cheer'd  by  the  warbling  of  ine  wotxls. 

How  blest  my  days,  my  Mioughts  how  free, 

In  swest  soelety  with  thee ! 

Then  all  was  Joyous,  all  woe  young, 

And  years  unheeded  roll  along: 

Bat  now  the  pleasing  dream  Is  o'er, 

Lost  to  thelleld.  and  torn  flrora  you  — 
Farewell  1  — along,  a  last  adieu. 
"  He  wTaoRltng  eonrta  and  stubborn  Iaw 
To  amook,  and  crowds,  and  cities  draw; 
There  selfish  Faction  rules  the  day, 
And  Pride  and  Av'rlce  throng  the  way; 
Diseases  taint  the  murky  nlr. 
And  mldnlKhlconflHEratlons glare; 
Loose  Kevrlry  and  lUoc  bold 
In  frighted  street  their  orgies  hold; 
Or  when  In  silence  all  Is  drown'd, 
Fell  murder  walks  her  lonely  round; 
No  room  for  Peace,  no  more  for  yon, 
Adieu,  oeleetlal  nymph,  adieu  I 

•*  Shakespeare  no  more,  thy  sylvan  son, 
Nor  all  the  art  of  Addison, 
Pope's  heav'n  strong  tyre,  nor  Waller's  ease, 
Nor  Milton's  mighty  self  must  please; 
Instead  of  these,  a  formal  band 
In  fora  and  coiaaround  me  stand; 
With  smmilB  uncouth  and  accents  dry, 
Thalgra--- '  -" 


itlo.  dnrti^  discordant 
■    ■    ffllh  tollTlng  hi 

'    Uie  thorny  miue. 


thew 


orm. 

And  ootntB  ff 
Tbatleadme 

"  There.  In  a  winding  close  retreat. 
Is  Jnslloe  doom'd  to  flx  her  seat, 
There,  fen e'd  by  bulwarks  of  the  Law, 
She  keeps  the  wond'ring  world  In  awe, 
And  there,  from  vnlnr  sight  retlr'd. 
Like  eastern  queens  Is  more  admired. 


It  mo  pierce  the  secret  s 
lere  dwells  the  venerabl 
?re  humbly  mark,  with  jrev'n 


Unfold 


Sh'  united  boast  of  many  ai 
here  mix'd.  yet  uniform,  apiwum 
The  wisdom  of  a  tbousaud  years.) 


■e  mli'd.s-etunlft 

risdom  of  a  tbousi 
In  that  pure  spring  tti 
Clear,  deep,  and  r^aln.rij'  true. 
And  other  doctrines  thence  imiblne 
~'  'urk  within  the  sordid  scribe ; 
e  how  parts  with  parts  unite 

Is  dlstlnclfy  tend 


ObMrv 

lQone._ _._. 

See  countless  w 


^hli 


ty  Alfred's  plen 
d  regulates  the 


"  Tlien  welcome  business,  welcome  st — 
Welcome  the  cares,  the  thorns  of  Ufa 
The  visage  wan,  thepoie-blindsl  ' 
The  toll  by  day.  the  lamp  al     '   ' 
Thetedloc-' " 


sight, 

_.eiit. 

i  lie  pert  dispute,  the  dull  debate. 
The  drowsy  bench,  the  babbling  Hall, 
For  thee,  &lr  Justice,  welcome  all  I 
"  Thus,  though  my  noon  of  Ute  be  past. 
Yet  let  my  setting  sun,  at  lost 
Find  out  Che  still,  the  rural  cell, 
Where  sage  Retirement  loves  to  dwell  I 


Untainted  by  tht 
Uncurs'd  amid  tl 
No  orphan's  cry  i 


guilty  bribe; 
iC  harpy  tribe ; 


The  88 


I  agreeable  poet  wrote  the  "lawyer's 


,   . .  le  the  weak  defend  I 
Ne'er  may  ray  proslllnted  tongue 
Protect  th' oppressor  in  hii  wrong; 
Nor  wrest  the  spirit  of  the  laws 
To  sanctify  the  villain's  cause  I 
Let  others,  with  unsparing  band, 
Scatter  their  poison  Ihroagh  the  land 
Enflome  dlsseotloo,  klndfe  strife, 
And  strew  with  Ills  the  path  of  life; 
On  such  her  gIRs  let  Fortune  shower, 
Add  wealth  to  wealth,  and  power  to  poi 
Ou  me.  may  favouring  Heaven  bestow 
That  peace  which  good  men  only  know. 
The  Joy  of  Joys  by  few  possess'd. 
The  eternal  suusblne  or  the  breast! 
Power,  fame  and  riches  I  resign  — - 


The] 


If  bone 


That  friends  may  weep. 


I  die  1" 


JOHN  C.  SPENCER.* 

in. 

Among  the  early  friends  of  Mr.  Spenoer,  at  Cuiaa- 
daigua,  was  Qen.  Peter  B.  Porter,  long  and  (hTontUy 
known  in  the  history  of  the  state,  aa  a  man  of  high 
character  and  unsullied  honor,  who  quietly,  and  witli- 
out  parade  or  ostentation,  rendered  htmanlf  of  mnoh 
Imparlance  in  public  sGEfeirs  — whoae  inflaence,  like 
the  powers  In  the  natoral  world,  was  mild  *nd  notoe- 
IflM,  but  penetrating  and  enduring — an  aooorato 
observer  of  men,  yet  simple  and  natural  In  fata  maa- 
nera,  nnliing  habits  of  economy  with  tbe  moat  dla- 
interMtedandUberaleharitiee.  Aploneerof  weatem 
New  York,  bis  energeUo  and  entOTprlatng  dtuNraota 
materially  aided  in  the  development  of  the  Tesouroea 
of  that  beautUul  country. 

During  the  autumn  of  1609,  Oen.  Porter  oompleted 
■  Prom  advanced  sheets  of  "  Bench  and  Bar." 
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A  very  commodious  reoldeace  ta  the  village,  whicb  he 
leased  to  Mr.  Spencer,  uid  in  which  he  drat  com- 
menced the  duties  and  responslbUitiee  of  housekeep- 
ing. Id  after  jears  he  frequentlj'  described,  Id  lively 
laiigoage,  the  first  tlinner  of  which  he  partook  in  this 
hlB"  own  hired  house."  "Itwsseatenofffromaoom- 
mon  kitchen  table.  I  was  seated  on  a  cheap  old- 
fashioned  ebalr,  and  Urs.  Spenoer  oocnpled  a  common 
wooden  slooL  But  every  thing  on  the  table,  though 
eimple,  was  nicely  cooked,  and  we  enjoyed  our  meal 
with  a  relish  rarely  equaled  at  the  more  eumptuous 
repaslsofour  prosperousdays."  Thus,  with fiTigality, 
economy  and  self-reliance,  the  ynung  couple  entered 
life's  great  oontest,  and  thus  they  became  eucceeafui 
in  the  struggle. 

Within  six  months  arter  taking  posseesion  of  this 
honae,  as  a  tenant,  Mr.  Spencer  became  the  purchaser 
or  It,  and  for  twenty-six  years  and  upward,  it  was 
his  home. 

In  1S09  Ontario  county  contained  within  Ita  limits 
all  that  territory  now  Included  in  the  counties  of 
Yatea  and  Wayne,  together  with  all  that  part  of  Mon- 
roe and  Livingston  lying  east  of  the  Qenesee  river. 
From  a  very  early  period  Its  bar  has  been  distin- 
guished for  the  eloquenoe  and  learning  of  ita  mem- 
bers. A  longUne  of  brilliant  namesadom  ita  history, 
many  of  whom  were  rendered,  by  nature  and  art, 
almost  perfect  legal  orators,  whose  eloquence  "led 
critioism  Itself  captive,"  and  who  could  touch,  "with 
a  strong  and  oertaia  hand,anyobord,fh>m  uproarious 
merriment  to  the  deepest  pathos,  or  the  most  t«rrlble 
invective." 

That  Mr.  Spencer  was  able,  while  yet  In  his  youth, 
to  attain  the  highest  profeeslonal  distinction,  opposed 
by  such  competitors,  sufficiently  attests  bis  ability. 

Nothing,  however,  is  so  favorable  to  the  develop- 
ment of  real  ability,  notlilng  bo  essentially  ellcils 
theintellectualatrengtb  of  young  lawyers,  as  constant 
Intercourse  and  oollision  with  advocates  of  superior 
legiil  attainments  and  aklll.  The  contest  may' at  Ant 
be  unequal,  may  often  result  in  discomfiture  and 
morUflcation,  but  with  every  failure  strength  and 
oonfidence  will  be  gained,  oloae  study  and  research 
resorted  to,  and  at  length  the  nicely  graduated  scale 
of  professional  success  easily  ascended. 

When  the  great  Scottish  lawyer,  Cockbnm,  was 
called  to  the  bar— young,  obscure  and  diffident-^ he 
was  compelled  to  struggle  with  those  ^anta  of  the 
Scottish  bar,  Clerk,  Cranatonn,  Honcreiff  and  Puller- 
ton.  Though  their  inferior  in  age,  in  legal  knowledge 
and  Juridical  power,  yet,  bracing  hlmselffor  the  con- 
test, he  boldly  entered  the  llsta  against  them.  Be- 
garding  It  no  disgrace  to  be  conquered  by  such 
antagonists,  he  oontlnued  the  stru^le  until  he  was 
able  to  maintain  his  ground,  and  at  length  to  enooees- 
fOUy  contend  with  them.  His  success  shed  such 
luster  upon  his  name  that  he  soon  reached  the  bench, 
where,  as  has  been  well  said  of  him,  "  hiM  reputation 
and  effidency  were  nneqoaled." 

Wben  Hr.  Spenoer  first  apfMared  at  tbe  Ontario  bar, 
he  was  tbe  only  demoeratla  or  antl-redem  lawyer  who 
appeared  there.  Unappolled  by  the  Influence,  num- 
bete,  and  stiengtb  of  the  oppodUon,  and  scorning  the 
weak  advantage  of  belonglug  to  "the  popular  side," 
he  boldly  dedared  his  principles,  then  ably  and  num- 


nilly  maintained  them,  and  thus  he  soon  became  the 
standard-bearer  of  his  party  In  western  New  York, 
"  Much  of  the  litigation  of  tbat  day  was  occasioned 
bypartycollislons,  and  be  therefore  encountered,  from 
the  beginning,  a  combined  opposlUon,  which  taxed  to 
the  uttermost  iiis  '  Iron  will,'  rendering  It  necessary 
for  bim  toenterconrt  perfectly  prepared  at  all  points; 
and  he  found  it  neceeeary  to  be  constantly  on  bis  guard 
against  Uie  attacks  of  hia  political,  as  well  as  bis  pro- 
ftBssional  opponents,  to  whom  he  was  especially  dis- 
tant and  repulsive  in  his  manners."  This  state  of 
things,  however,  polished  and  sharpened  the  weapons 
be  was  compelled  to  wield ;  It  taught  bIm  to  parry  as 
well  as  to  thrust,  and  he  rapidly  advanced  in  his  pro- 
Mr,  Spencer  always  loved  solitary  study ;  he  never 
delighted  in  what  Is  called  luelilonable  life.  A  mind 
given  to  research  will  see  in  that  society  — where  per- 
sons have  no  other  occupation  than  fashionable  amuse- 
ment-acuteness  of  Intellect,  refinement  of  manneio, 
elegance  and  good  taste  in  a  certain  kind  of  conversa- 
tion ;  but  he  will  also  see  all  profundity  of  thought, 
all  serious  reflections  discarded,  and  hen(«  the  glossy 
volubility  of  a  fop  in  such  circles  is  preferred  to  the 
recondite  conversation  of  the  really  intelligent  and 
learned. 

Accustomed  from  his  youth  to  the  detail  of  polllicB, 
the  lawyer  wns  soon  blended  with  the  politician.  Po> 
UUcal  dissensions  ran  high,  and  were  charocterind 
by  great  bittemees ;  party  feuds  were  not  tben  as  soon 
forgotten  as  they  ore  at  the  present.  The  easy,  gliding 
scale  or  poliUcal  oonscience,  the  temporlEing,  trim- 
ming, bartering  policy  of  modem  partisans  were  then 
unknown ;  a  rigid  fealty  to  party ;  an  honest,  though 
bitter  opposition  ;  an  Implacable,  nnswervlng  warfare, 
guided  the  politldan  of  that  day,  often  engendering 
feelings  of  hoetill^  which  tinged  the  amenities  of 
social  life  for  many  years. 

When  the  questions  and  events  which  led  to  the 
war  of  1812  began  to  agitate  the  public  mind,  Mr. 
Spencer,  stimnlated  by  on  inherent  patriotism,  Joined 
hia  fortunes  to  the  party  which  favored  resistance  to 
British  aggression,  and  when  war  was  Anally  declared, 
he  became  the  Arm  supporter  of  Madison  and  Tomp- 
kliiB.  There  were  few  men  at  that  time  who  exerted 
a  wider  or  more  direct  Influence  than  John  C.  Spencer. 
His  vigorous  mind,  his  ready  and  powerful  pen,  were 
devoted  to  the  discussion  of  the  great  queetione  which 
divided  the  public  mind. 

One  of  the  pamphlets  published  by  bltn,  entitled 
"  The  probable  Reenlta  of  a  War  with  England,"  at- 
tracted much  interest  throughout  the  nation ;  and  In 
Great  Britain  It  was  republished  In  the  papers  op- 
posed to  the  ministry,  as  an  unanswerable  argument 
against  the  policy  of  the  Americjm  war.  "  Who  does 
not  see,"  said  one  of  the  leading  opposition  Journals 
of  the  day, "  the  taM  truths  contained  in  Mr.  Spencer's 
article  on  the  results  of  this  warf  If  there  are  those 
BO  perverse  that  they  cannot  see.  Its  truths  will,  In 
time,  be  brought  home  to  the  government,  when  It  la, 
perhaps,  too  late.  There  is  not  an  indlvldoal,  who  baa 
attended  at  all  to  the  dispute  with  the  United  Statea, 
who  does  not  see  that  it  has  been  embittered  fKim  the 
first,  and  wantonly  urged  on  by  those  who,  for  tlie  soka 
of  their  own  aggrandisement,  are  willing  to  plunge 
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their  own  countiy  In  all  tbe  erilB  portrayed  by  the 
American  writer," 

It  was  one  of  the  merita  of  Mr.  Spencer  that  he 
entered  thoronghly  into  hia  subject,  leaving  no  part 
unexplained  — fearing  lees  the  imputation  of  undue 
miunteneea  or  superfluity  than  the  more  serious 
obiirge  of  paadng  superBdally  over  the  topics  of  dis- 

Sometlmes  in  bis  anonymous  writinge  there  waa  the 
crisp  denunciation  and  terse  sarcasm  of  Junius ;  the 
closeaud  (rigid  philosophy  of  Calhoun;  and  then  the 
polished  rebuke  of  Addison;  and  thus  the  public 
were  olten  left  In  doubt  as  to  the  real  paternity  of 
Ills  many  productions. 

After  the  declaration  of  war  Mr.  Spencer  continued 
to  wield  his  pen  and  enert  his  influence  in  urging  the 
people  to  a  vigorous  support  of  the  government ;  but, 
at  length,  he  too  was  attracted  to  the  field.  In  the 
autumn  of  1813  he  accepted  the  position  of  Judge- 
advocate  on  the  Btaff  of  Mijor-Qenersl  McClure,  and 
with  that  officer  moved  to  the  seat  of  war  on  the 
northern  fironUer.  The  staff  of  Oen.  MoClurc  was 
composed  of  young  men  who  subsequently  attained 
much  eminence,  prolbsBionally  and  politically,  in  the 
state.  John  C.  Spenoer  waa  judge-advocate,  as  we 
have  seen ;  William  B.  Rochester,  afterward  a  circuit 
Judge,  and  a  politician,  who  in  1825  disputed  with  De 
Witt  Clinton  (or  the  gubernatorial  chair  of  the  state, 
with  such  chauoee  of  success  that  he  wss  delated  by 
a  very  small  majority,  was  aid ;  Daniel  Crnger,  in 
after  Umee  a  leading  lawyer  In  weetern  New  York, 
speaker  of  the  aseembly,  and  representative  in  con- 
gress, was  quartermaster ;  John  P.  Bacon,  snbee- 
qaently  for  many  years  clerk  of  the  senate,  was  pay- 
master, end  Dr.  James  Faulkner,  afterward  member 
of  assembly.  Judge  of  Livingston  county,  and  state 
senator,  waa  surgeon.  Dr.  Faulkner  is  the  only  eur- 
viving  member  of  Gen.  McClnre's  military  fkmily, 
and  is  a  rsaldent  of  Dansville,  N.  T. 

After  continuing  in  the  service  alx  months,  Mr. 
Spenoer  was  appointed  United  States  assessor,  and  In 
acoepting  this  office  he  was  compelled  to  tender  his 
resignation.  Returning  home,  he  entered  upon  tbe 
discharge  of  the  new  and  reeponaible  dutlee  thus  im- 
posed upon  him.  The  office  of  aseesaor  was  created 
under  the  act  of  Congress  passed  Mandi,  1613,  which 
provided  for  a  direct  tax  to  aid  in  the  prosecution  of 
the  war.  It  was  exceedingly  odious  to  tbe  opponents 
of  Mr.  Madison,  and  was  anathematized  by  them  as 
the  first  steps  toward  the  establishment  of  a  despotic 
government.  It  required  great  Qrmnees  and  legal 
exootneae  to  carry  this  law  into  eS'eot,  but  it  was  fear- 
lessly and  accurately  carried  ont  by  Mr.  Spenoer. 

In  February,  1816,  he  was  appointed  by  Mr.  Tomp- 
kins district  attorney  for  the  five  western  counties  of 
the  state.  In  making  this  appointment,  the  governor, 
while  he  In  some  measure  rewarded  a  &itbftil  and 
Influential  fHend,  recognised  the  great  legal  ability 
of  that  Mend.  It  waa,  however,  a  position  of  great 
reaponslbllity  and  labor.  It  compelled  Mr.  Spenoer 
to  attend  tbe  criminal  conrts  of  distant  counties,  and 
thus  to  perform  long  and  tedious  journeys  on  horse 
back,  over  roads  which  were  but  a  slight  improve- 
ment on  the  old  Indian  tnil  which  then  InterseMed 
the  country.    But  he  was  adventurous,  and  at  that 


age  when  ambition  has  no  bounds,  and  he  entered 
upon  the  discharge  of  his  duties  with  great  alacrity. 

It  is  related  that.  Boon  after  bis  appointment,  while 
on  bis  way  to  attend  a  term  of  the  oyer  and  terminer 
at  Batavia,  night  overtook  him  when  within  ten  or 
twelve  miles  nrom  that  village,  and  bo  was  compelled 
to  remain  all  night  at  a  hotel.  During  tbe  evening, 
while  seated  by  the  fire  wlilch  blaxed  on  the  large 
old-Sishloued  hearth,  two  travelers  entered  and  asked 
tor  lodging  during  the  night.  Matters  were  soon 
arranged  between  them  and  the  host,  and  they  too 
found  a  place  by  the  cheerful  fire.  In  a  few  momenta 
they  fell  into  conversation,  from  which  Mr.  Spenoer 
soon  learned  that  they  had  been  indicted  for  burning 
a  building;  were  "ont  on  bail,"  and  now  on  their 
vfay  lo  Batavia,  where  they  were  to  be  tried  at  the 
ensuing  court. 

They  made  no  concealment  of  their  peculiar  litua- 
tion,  and  continued  to  converse  in  a  tone  which  was 
audible  to  all  in  tbe  room.  At  length  one  of  them, 
whose  name  was  Benson,  remarked  that  a  new  dis- 
trict attorney  had  been  appointed.  "lean't  tell  what 
turn  our  case  will  take  now;  Winner,  the  old  one, 
was  inclined  to  give  us  a  chance  for  our  Uvea.  Going 
to  be  at  oonrt  this  week,  slrT"  be  asked,  turning 
abruptly  to  Mr.  Spencer,  "Yes,"  wss  the  reply, 
"  Are  you  acquainted  pretty  generally  with  lawyers 
about  this  country  T"  asked  Ford,  the  companion  of 
Benson.  "I  know  some  of  them,"  said  Spencer, 
"  Do  you  know  the  name  of  this  new  district  at- 
torney T"  asked  Ford,  "  Yes ;  his  name  is  Spencer." 
"  What  1  not  the  Spencer  that  lives  at  Canandalgna,  I 
hope  T"  said  Benson,  his  eyes  dilating  with  the  inter- 
est he  felt  in  the  question.  "  Yee,  sir ;  I  think  it  la 
the  same  man."  "  Good  God  I  Is  it  posaibleT  Why, 
I  had  rather  lall  Into  tbe  bands  of  an  Algerine  than 
into  his."  "  Why  soT  Will  be  do  any  thing  more 
than  bis  duty,  do  you  think  V  asked  Spencer.  "  Do 
any  thing  more  than  his  duty  T  Why,  good  graoions  I 
from  all  the  accounts  I  have  heard  of  him,  he  is  a  reg- 
ular Piiilistine,  ss  sour  as  vinegar,  but  as  amort  as 
steel.  He  will  go  all  lengths  to  send  a  ftllow  to  state's 
prison,  right  or  wrong,  and  then  he'll  go  along  wiUi 
him  to  see  that  the  key  Is  safely  turned  on  tbe  poor 
fellow,"  said  Ford.  "  WMl,  well,  this  is  ton^  enough, 
tongh  enough,  to  be  tried  for  arson  wltfa  John  C. 
Spenoer  against  us.  Come,  Ford,  let  us  go  to  bed, 
though  I  shan't  sleep  mach ;  and  when  I  do,  I  shall 
dream  that  this  Spencer  Is  after  me  In  (tell  chase," 
said  Benson,  as  he  was  leaving  the  room. 

During  the  afternoon  of  tbe  next  di^,  while  Bens(»i 
and  Ford  were  seated  In  tbe  eonrt-room,  Mr.  Spenoer 
came  in  and  took  a  chair  among  the  lawyers  in  the 
bar.  "  There,"  whispered  Ford  to  his  coBa|Mttlon, 
"  there  is  the  man  we  talked  with  last  night  at  the 
tavern,  and  he  is  a  lawyer,  you  see ;  I  thought  he  was, 
all  the  time,  and  Pll  bet  he  is  a  good  one,  too."  "So 
will  I,"  s^d  Benson;  "and  that  tall,  i^iareform  and 
thin  fiuw  shows  that  he  has  got  a  great,  active  mass  of 
brains,  and  tliat  his  mind  la  too  strong  and  acUve  for 
bis  body.  I  wonder  who  he  Is."  Joat  then  Mr. 
Spenoer  arose  to  discuss  some  qneatlon  inacivU  mat- 
ter in  which  he  had  been  retained  after  his  arrival  at 
Batavia,  and,  as  uhuhI,  he  made  an  ImpreBsion  upon 
all  in  the  room.    "There,  what  did  I  tell  youT"  said 
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Beiuion  to  hia  companion,  when  tbe  speaker  bad 
closed ;  "he  ia  what  yoa  call  able  and  ntrong,  and  I  am 
going  to  have  blm  help  our  lawyer  defend  us." 

In  a  short  time  tbe  buafneaa  in  which  Mr.  Spencer 
was  engaged  being  disposed  of,  be  left  tbe  bar  for  the 
parpoee  or  going  to  bis  room  below.  Benson  and  hia 
f)*lend  followed  him  into  the  hall ;  tbe  former,  touch- 
lug  Spencer  on  Ihe  shoulder,  said,  "We  would 
like  to  tAlk  wlUi  7on  a  little;  don't  you  remember 
tisT  we  were  at  the  hotel  with  you  last  night."  "Yea, 
I  remember ;  what  do  you  wish  to  say  to  me  ?  "  asked 
Mr.  Spencer.  "  Why,  you  know  that  we  are  indicted 
fbr  burning  a  building,  and,  as  our  trial  Is  soon  to 
take  place,  we  thought  we  would  like  to  have  you 
assist  our  lawyer  in  defending  us,"  s^d  Benson.  "  I 
do  not  think  you  want  me  to  defend  yon."  "Why 
not,"  asked  one  of  them.  "Because  I  think  you  do 
not  like  my  name."  "  We  don't  know  nor  care  what 
your  name  Is;  we  like  your  appearance,  snd  tielleve 
you  are  a  dead  match  for  that  devilish  Spencer  that 
Is  agi^nst  us,"  said  Ford.  "  Well,  we  will  see ;  my 
name  is  John  C.  Spencer."  "Heavenaand  earth  I" 
exclaimed  Ford,  recoiling  f^m  bim  in  terror,  while 
Benson  remained  perfectly  speechless  with  fright, 
"  You  see,  gentlemen,  that  my  name  Is  not  exactly 
pleasing  to  you,  and  our  business  is  doubllees  at  an 
end,"  sfUdMr.Spencer,  preparing  to  leave  them.  "For 
heavenasake,  Mr.  Spencer,"  said  Ford,  "excuse  na  for 
ourplain  talk  to  yon,  and— and,  don't— don't  bear  any 
harder  upon  as  for  It,  for  we — we  are  not  guilty,  we — " 
"  Enough  of  this,"  said  Spencer,  Intermpting  him, "  I 
shall  do  my  duty,  and  nothing  more ;  what  yoa  have 
said  will  make  no  difference  whatever;  one  thing, 
however,  I  wUI  promise  not  to  do;  I  will  not  go  wiUi 
you  to  the  state'a  prison,  jnsC  (o  tee  that  the  key  U 
»afely  fumed  upon  you."  With  this  remark  he  left 
them.  The  next  morning  tbetr  trial  commenced,  but 
■uch  was  tbe  nature  of  (he  evidence  that  tbe  district 
attorney  himself  was  convinced  that  they  were  not 
guilty,  and  consented  that  a  verdict  to  that  effect 
might  be  entered,  and  they  were  hilly  discharged. 


The  court  of  Alleghany  county,  Pennsylvania, 
has  promulgated  some  new  rules  with  regard  to 
admissions  to  the  bar  which  we  shall  be  glad  toaee 
copied  by  tbe  courts  of  this  and  the  other  stateo. 
These  rnlee  provide  that  the  applicant  should  hare 
I  served  a  regular  clerkship  and  have  studied  under 
.  the  direction  of  an  attorney  for  three  yeaiB,  such 
:  elerkehip  to  dale  from  tbe  time  when  the  attorney 
I  with  whom  he  is  studying  shall  have  registered  with 
,  the  prothonotary  his  name,  a^e  and  reeidence.  Bat 
I  an  person  Is  to  be  registered  until  he  shall  have 
I  undergone  an  examination  on  all  the  brancbee  of  a 
thorough  English  education  and  the  elements  of  the 
Iiatin  language  by  the  board  of  examinera.  Proper 
deductions  f^m  tbe  time  required  are  made  for 
those  having  attended  a  law  school.  Notice  of  tnten- 
tlon  to  apply  for  admission  la  to  be  published  for  four 
weeks  In  the  Pittsburgh  Legal  Journal.  To  entitle 
an  applicant  to  admission  he  must  undergo  an  exam- 
ination by  a  board  of  examiners  on  the  principles 
and  practice  of  law  and  equity  and  Is  to  produce  and 
file  with  the  prathonotary  a  certificate  signed  by  all 
the  examiners  who  were  present  at  £he  examination, 
that  be  Is  snIQcieatly  qualified,  etc.,  for  admission. 
Persons  admitted  to  practice  in  other  courts  of  the 
state,  or  in  the  courts  of  other  states,  ore  required,  in 
order  to  secure  admission  to  appear  before  the  board 
of  examiners,  and  to  produce  a  certificate  signed  by 
all  the  examiners  present,  of  character  and  quallflca- 


CUBBENT  TOPICS. 
The  Jury  system,  like  most  other  human  institu- 
tions, has  its  draw-backs,  and  one  of  them  is  the  tend- 
ency of  Jurors,  in  oases  where  they  differ,  to  Ignore 
tbe  principle  of  law  requiring  nnaoimlty  in  tbe  ver- 
dict. We  believe  it  is  not  unusual  In  actions  for 
dam^ea  for  jnriea  to  agree  upon  a  verdict  by  com- 
promise or  lot.  This  practice  is  sometimes  indulged 
in  in  criminal  cases.  An  instance  has  recently  od- 
curred  at  the  Norwich  assizes  in  England.  A  person 
was  on  trial  for  bribery  and  corruption,  and  tbe  Liv- 
erpool Dails  Poit  says  that  the  verdict  of  "  not  guilty  " 
was  obtained  by  the  drawing  of  lots.  When  it  was 
determined  that  there  was  a  difference  of  opinion,  one 
of  the  Jurors  produced  aqnsntity  of  bread  and  cheese, 
and  announced  his  determination  to  exhaust  hia  sup- 
plies before  be  changed  his  opinion.  A  "scene  "is 
s^d  to  have  followed,  which  was  finally  brought  to  a 
close  by  an  agreement  to  decide  by  lots.  It  la  hardly 
necessary  to  say  that  a  practice  of  this  sort  is  entirely 
subversive  of  the  fundamental  principles  of  trial  by 
Jury,  and  ought  to  be  carefliUy  guarded  against  by 
the  court. 


A  movement  toward  the  establishment  of  an  organ- 
ized system  of  legal  education  in  England  Is  bc^u- 
nlng  to  assume  practical  formin  the  shape  of  an  asso- 
ciation or  law  university,  of  which  it  Is  understood 
that  Sir  Ronndell  Palmer  will  act  as  preaidenL  The 
professed  objects  of  the  association  are  elated  to  be : 
Int  The  eetablisbment  of  a  law  university  fhr  tbe 
education  of  students  intended  for  the  profession  of 
the  law.  2d.  The  placing  of  Uie  admission  lo  both 
brancheti  of  tbe  profession  on  the  basis  of  a  combined 
teat  of  ooll^iate  education  and  examination  by  a 
public  board  of  examiners.  This  movement  is  Indi- 
rectly the  reeult  of  the  report  of  the  inns  of  court  of 
inquiry  commission,  which  was  appointed  In  18U  to 
investigate  the  bcllltiea  for  legal  education  as  afforded 
by  the  inns  of  court.  That  commission,  which  was 
oomposed  of  some  of  tbe  most  eminent  jurists  of  Eng- 
land, reported  In  flavor  of  uniting  tbe  Inns  In  a  uni- 
versity, the  functions  of  which  were  to  be  to  Institute 
and  regulate  examinations,  the  passing  of  which 
should  be  requisite  for  tbe  call  to  the  bar ;  to  confac 
degreea  In  law,  and  lo  provide  lectures  having  relbr- 
ence  to  Uie  course  of  study  requisite  for  passing  Ihe 
examination  and  obtaining  the  d^i^ees.  This  report 
waa  never  passed  upon,  and  was  well-nigh  forgotten, 
when  In  1666  the  law  societies  of  solldtoia  throughout 
England  took  up  tbe  matter  in  an  earnest  manner, 
and  appointed  delegates  to  meet  and  draw  up  a  plan 
for  a  university  of  law.  This  new  scheme  Is  baaed 
upon  tbe  plan  of  the  oommiasion  of  1S64,  with  the 
important  addition  that  both  branches  of  the  legal 
profesaion  are  comprised  ;  and  It  also  oontemplalea 
that  the  proposed  university  shall  embrace  not  only 
the  Inns  of  court  and  the  members  of  the  bench  and 
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Imu",  but  also  the  varlooB  Incorporated  or  organized 
aocietleeof  Bolldlors.  It  U'eaid  tlint  this  new  Hcheme 
bids  bJr  to  cotnmand  the  barmoniouH  support  of  a 
large  proportion  of  the  l^ai  proresiion  ia  both 
branehes. 


If  tho  testimony  of  the  medical  witnesses  in  the 
McFarUnd  case  1b  to  be  believed,  we  must  oolnolde 
with  the  remark,  slightly  changed,  of  Lord  Macaulay, 
that  the  population  of  this  country  consists  of  about 
forty  millions  —  mostly  insane.  "Moral  insanity," 
"homicidal  tendency,"  "insane  impulae,"  "delu- 
aion,"  "dementia,"  "mania,"  "melancholia,"  and 
"  frensy  "  — dance  through  their  evidence  In  a  man- 
ner that  would  have  utterly  confounded  the  M.  D.s 
of  Hale's  time.  If  the  science  of  medicine  la  to  con- 
Unue  the  "  march  of  improvement "  which  has  char- 
acterized it  during  the  past  Qlty  years,  our  descend- 
ants a  half  oentary  hence  will  be  relieved  from  the 
necessity  of  maintaining  Jails  and  prisons,  tor  all 
crime  will  be  shown  by  a  cloud  of  medical  experts  to 
be  the  result  of  some  one  of  the  multitudinous  forms 
of  Insanity.  The  present  tendency  of  the  medical 
profession  Is  to  the  opinion,  that  all  passion  is  a  kind 
of  Insanity,  and  that  no  insane  person  ought  to  be 
punished.  The  danger  of  such  views  has  been  re- 
cently Illustrated  in  several  striking  inslancee.  We 
have  never  doubted  the  oovrectness  of  Lor<I  Hale's 
rule  of  law,  that  some  kinds  of  insanity  furnish  no 
excuse  for  crime.  The  law  doee  not  say  that  every 
one  who  knows  right  ttom  wrong  is  tVee  from  mental 
disease,  but  It  does  say  that  when  such  a  person  does 
the  wrong  it  Is  expedient  to  punish  him,  whether 
he  has  mental  disease  or  not.  This  rnle  is  an  emi- 
nently practical  one,  and  commands  the  approbation 
of  a  large  minority  of  mankind.  If  human  Judges 
were  to  attempt  to  weigh  accurately  tho  amount  of 
moral  guilt  it> vol ved  in  eaoh  offense,  and  to  apportion 
the  pouiahment  accordingly,  the  primary  objeot  of 
pnnlshment — the  prevention  of  crime— would  be 
lost  ^ght  of. 

The  mischief  that  may  be  done,  aodlsdone,  by  admit- 
ting the  plea  of  "  nncoatrolable  impulae,"  "  insane 
Impulse,"  "  meUucbolia,"  and  the  like,  is,  that  it  ia 
likely  to  prevent  others  really  capable  of  controlling 
their  malicious  impulsee  from  doing  so;  and,  assum- 
ing that  the  object  of  pnnlshment  is  prevention,  and 
that  abstract  J  natlce  is  unattainable  and  Impractica- 
ble, we  say  that  less  harm  Isdone  by  punishing  a  few 
persona  whose  impulses  may  really  have  been  uncon- 
trollable, than  by  admitting  the  plea  as  an  exonae  for 
crime.  We  do  not  advocate  the  pnnlahmentof  men 
BO  fiur  insane  aa  not  to  know  right  from  wrong ;  but 
In  those  case*  where  the  insanity  Is  the  result  of  pas- 
rion  or  impulse,  and  only  evinced  by  the  crime  oom- 
mitted,  we  wonld  have  the  foil  penalty  of  the  law 
meted  out. 


Judge  Bmmotis,  of  the  United  States  circuit  court 
at  Cincinnati,  has  delivered  an  opinion  sustaining  the 
demurrer  Hied  in  belialf  of  the  government  to  the 
action  brought  by  distillers  to  restrain  the  collection 
of  tbe  tax  on  whisky,  assessed  in  obedience  to  what 
is  termed  the  fourth-hour  rale. 


OBITER  DICTA. 
Common  counts  — those  from  Oermanr. 

Laches  to  be  avoided— wliere  the  door  U  tberebr  Opened 


In  a  trial  for  breaklug  open  a.  tailor's  shop  and  stealing 
a  coat  and  pair  of  tiowsora,  It  was  ruled  as  the  prlsoaer 
had  no  rlgbl  lo  open,  be  shonld'nt  have  tbe  elMui. 

Two  lawyers  were  rlvnl  pnictltlonen.bat  neither  was 
over  and  above  proflcleot  In  his  profession.  Onebossled 
he  knew  the  more  law ;  the  other  admitted  It,  bnt  swore 
It  was  of  a  poorer  qnatlty. 

A  well-known  weelern  express  compenytaavo  on  their 
bills  of  receipt  that  Ibey  will  not  bold  themselves  respoD- 
slblefor  Injuries  resulting  from  "acUof  Ood,  or  Itnllans, 
or  other  enemies  of  the  United  States  government." 


"Whatiayonrnnswerln  tiiat  libel  Ibrdi 
a  member  of  the  bar  the  other  day  of  k  brother  on  his 
way  to  tbe  clerk's  ofBce;  "a  general  denial,  or  a  Tu 
qnogtirt"  For " recrimination,"  Isn't"  Tuquoqut"  rather 
felicltoosT 

We  heard  a  yoang  attorney  one  day  nndertaklns 
to  argue  down  the  conrt  upon  a  rullog  that  had  been 
fOresbadowed.  If  not  aetaally  made.  "Pray,  what  do  I 
understand  that  yonr  honor  clalmsT"  "1  don't  dalm 
any  thing,"  was  the  reply,  which  made  odt  young  friend 
appear  a  little  rldlcaloos. 

In  Colby's  (Mbss,)  Praellce.  the  anther  begins  the  snl)- 
Jectof  "tender"  In  a  vein  of  quiet  humor;  "There  are 
few  satgects  upon  which  young  practitioners  are  liable  to 
commit  greater  errors  than  this.  Nothing  would  seem 
to  b«  more  easy  tban  for  one  man  to  oltet  money  to 
another  (except  perhaps  to  take  II);  but  it  will  be  seen 
from  the  cases  that  It  Is  a  matter  requiring  more  than 


A  young  man  who  had  spent  a  little  of  his  time  and  n 
great  deal  of  hia  fother's  money  In  Qtting  himself  for  tho 
bar,  was  asked,  after  his  examination,  bow  he  got  on. 
"Very  well,"  saldhe.  "lanswered  one  qucstlou  right." 
"Ah  I  indeed,"  said  bis  father,  "And,  pray,  wbat  waa 
tbatT"  "They  asked  me  what  a  gvi  (am  acllon  was,  and 
I  toldlhemtbat  I  did  not  know,"  was  the  response  of  the 
youthful  aspirant  for  legsi  honors. 

In  a  breach  of  promise  cose.  In  Ijlverpool,  the  presiding 
Judge  delivered  himself  of  two  aphorisms  worthy  of  pre- 
servation. Tliedefendant's  connsel,  having  argued  that 
the  lady  had  a  lucky  escape  from  one  who  had  proved  so 
Inconstant,  tbe  Jndge  remarked  that "  what  the  woman 
loses  Is  the  man  aa  he  ought  lo  be."  Afterward,  when 
there  was  a  debate  as  to  the  advisability  of  a  marriage 
between  a  man  of  forty-nine  and  a  girl  of  twenty,  bis' 
lordship  remarked  tbal"a  man  Is  as  old  as  he  feels;  a 
woman  as  old  as  she  looks." 

In  one  of  those  ODlbresks  which  ore  rSKUlarly  engen- 
dered In  drinking  saloons,  a  certain  William  Brown  took 
occasion  to  polish  off  Mr.  Lnke  Spinney,  the  proprietor  of 
the  establishment,  with  a  heavy  bottle,  which  he  bor- 
rowed from  Bplnney's  counter  for  the  purpose.  In  Srowa 
T.;S)i<Rn(]/.  the  re rdlct,  so  to  speak,  was  for  the  plaintiff,  and 
the  dispenser  of  cheap  liquor  received  what  Is  popularly 
known  as  an  "awral  pnnlshment."  Bplnney  came  Into 
court  with  a  frontispiece  battered  and  bruised  ta  a  style 
that  would  delight  tbe  heart  of  aproeecnUng  officer,  and 
that  approximated  that  picture  of  ruin  required  to  be  set 
forth  In  a  oommon-law  Indictment  for  Bssault  and  bat- 
tery.   Brown  hadn't  much  to  say  for  himself;   Uls  plea 
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otgallty  waa  given  with  tbe  proper  tone  al  penitence; 
and  hiB  ooansel'ii  effbrti  vera  bent  to  secnre  k  llgbt  aen- 
t«nce.  It  wag  urged  thnttheprlaoner  was  aoder  the  InOn- 
ence  ol  liquor  at  the  lime,  and  poorllqaoratthat.  "Bat, 
air,  coii!ilderttiea(|gravatlon,"aald  bis  honor,  "an  attack 
or  tblB  dangerous  nature.  Yonr  client  admlta  that  he 
aasanlted  this  man  vltb  a  bottle."  "  Yea.  7onr  honor," 
waa  the  ready  reply,  "  bnt  I  beg  yon  to  remember  that 
thiH  man  auauUea  mu  eUtnt  JInt  vrIA  iu  contmU."  The 
point  waa  neatly  taken.  Luckily  for  Brown,  this  preaeat- 
atlon  of  the  af&lr  Induced  the  court  to  InOlet  a  compara- 
tively mild  senleuce ;  and  the  ruleis  likely  to  he  followed 
until  Spinney  aells  a  better  quality  ol  whisky. 


OOtTBT  OP  AFPEAI^  ABEmtACT. 
Bmry  Hart,  Adm'r,  tie.  v.  The  Brie  SedtiBO]/  CUmpanu- 

A  liBTeleroQ  a  public  tborongbhTe,  croaslns  a  railroad, 
has  a  right,  on  approaching  Uie  crossing,  to  expect  that 
the  usual  warning  by  bell,  whistle  or  flagman  will  he 
given  of  the  approach  of  a  train.  He  Is  not  bound  to  as- 
■ume  that  the  railroad  company  may  violate  the  law  by 
omittlngaucb  preaaatloD.  He  haaa  perfect  right  to  act 
tipon  the  aasumptlon  that  they  will  obey  the  law,  In  de- 
termining the  degree  of  caution  which  he  ahoald  exercise 
In  approaching  the  crossing.  In  determining  the  ques- 
tion whether  one  Injured  at  a  rood  croaslng,  by  a  train  of 
cars,  was  guilty  of  oareleasneas  In  not  discovering  the 
approach  of  the  train,  all  tbe  circumstances  wlilch  sur- 
round the  transaction  moat  be  considered.  An  act  or 
omlMlon  which  under  one  stale  of  fftcta  would  be  clearly 
D^llgen  t,nnder  other  clrcnmitahceawouldbeexcusabie; 
hence,  no  rule  ofunlveisal  application  can  be  preaorlbed, 
M  every  case  moat  mainly  depend  upon  its  own  drcum- 
stances,  and  be  determined  accordingly. 

Wben  the  evidence  Is  couQlctlng,  or  questions  of  credi- 
bility are  Involved,  the  case  must  be  very  clear  Indeed  In 
favor  of  tbe  defeodant  lo  Justify  tbe  court  In  granting  a 
DOniult.   Opinion  by  InaALLS,  J. 

AOntucf  OufUouBM  8(  OIL  V.  The  Hambttrg  and  Ameriean 
Pvckel  Dtnpan^. 

When  goods  were  delivered  by  the  plaintiff  to  the  de- 
fendants as  common  carriers  Ibr  transportation  across 
tbe  ocean,  and  a  bill  of  lading  given  to  the  plaintiff  con- 
taining, among  other  things,  the  following  exceptions: 
"1'be  net  of  God,  enemies,  pirates,  thieves,  robbers,  re- 
■tmlnt  of  princes,  rulers,  and  police,  etc.,  or  rrom  any  act, 
neglecl,  or  default  whalsoever  of  the  pilot,  master,  or 
mariners  being  excepted,  and  the  owners  being  In  no 
way  liable  for  any  consequences  above  excepted."  When 
the  vessel  on  which  the  goods  were  shipped  reached  New 
York,  the  mate,  while  engaged  In  dlschaiglng  tbe  freight, 
gave  the  goods  iu  qaestlon  (o  a  carman  who  claimed  to 
be  anlhnrlied  to  remove  them  by  the  plaintiff,  but  who, 
in  bet,  had  had  no  such  anthority.  The  goods  were  lost. 
Held,  that  tbe  exceptions  conlaiued  In  the  bill  of  lading 
did  not  excuse  or  embrace  the  act  of  the  mate  in  so  deliv- 
ering Ihe  goods  without  authority  from  plaintiff.  A  fUr 
oonHtruotlon  of  such  bill  Is,  that  the  parties  did  not  In- 
tend lo  except  acts  of  gross  carelesaneaa,  but  only  the 
hazards  which  attend  the  transportation  of  the  goods. 
Opinion  by  Iitqali^  J. 

Hvglt  Ooncmsihlii  v.  I.CTniieI  JVfCAob  and  tmalher. 

This  was  an  action  by  the  plaintiff  against  tbe  defend- 
ants to  recover  the  proceeds  of  goods  consigned  to  the 
dclendnolB  to  sell  as  Actors.  The  plaintiff  alleged  and 
proved  tbe  consignment  to  defendants,  the  sale  of  tbe 
goods  by  them,  the  amount  reallEed  therefor,  the  amount 
due  him,  after  deducting  eipemee,  etc.,  and  the  refusal 
nrihedefondantsto  pay  the  same.    The  complaint  con- 
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talued  the  following  allegatlon,"and  havt  t/auieritd  A* 
KuneloOitirotat  use,  tothedam«geof  tbe  said  plaintiff;  in 
the  said  sum  ot  six  hundred  ahd  eighteen  dollars  and 
Ibrty-thren  ceolo,  for  which  said  last  mentioned  lom  tbs 
said  plaintiff  demands  Jodgment,"  ete.  At  the  trial  tbs 
defendant  moved  for  a  nonsuit,  on  the  ground,  snbslan- 
tiaUy.  that  the  plaintiff  had  lUled  to  eslabllsh  tbe  canse 
of  action  alleged  In  tbecomplalnti  that  tbe  action  was  In 
lOTt  and  not  In  oonniH^  and  that  tbere  was  a  total  fiillnre 
of  proof  within  tbe  provisions  of  section  ITl  of  the  Code, 
The  plaintiff  asked  leave  to  strike  out  the  worda  "that 
the  defendants  converted  tbe  money  to  their  own  use," 
ete.,  which  was  denied.  Held,  that  the  plaintiff,  having 
alleged  facia  constltallng  a  cause  of  action,  and  having 
sustained  them  by  proof  upon  the  trial,  should  not  have 
been  nonsnlted,  because  the  pleading  contained  an  nn- 
neoossary  allegation  adapted  to  a  oomplalnt  In  an  action 
ex  deHelo.  Altliough  (hcts  are  stated  In  a  pleading  which 
are  nnnecesaary  to  be  proved  to  constitute  a  cause  of 
action  or  defense,  they  may  be  disregarded  upon  tbe  trial 
or  stricken  out  on  motion  l>etbro  trial. 

The  case  of  WaUer  v.  BameU  (18  N.  Y.  R.  HO)  does  not 
conflict  with  tbeae  views.  Ail  that  that  case  decides  Is, 
that  a  party  shall  not  he  allowed  to  recover  fbr  a  cause  of 
action  which  la  not  alleged  and  proved. 

U  the  complaint  in  qoestlon  had  merely  stated  fhcta 
safaolent  to  autborlse  a  recovery  for  a  wrongful  deten- 
tion, the  plaintiff  would  not  have  1>een  entitled  at  the 
(rial  to  amend  by  Inserting  Ibcts  approivlate  to  an  action 
on  contract;  bnt  wben  a  canse  of  action  on  contract  la 
fnlly  set  forth,  words  approprlato  to  an  aotlou  ezdslMa 
may  bo  treated  as  sorpluaage.   Opinion  by  Imqalu,  J. 


DIGEST  OF  RECENT  AMERICAN  DECISIONS. 
anP&EUB  COURT  OF  NEW  YORK.* 


1.  UaMWir/ordefenttrnq^baaf.— Oonslgneesofaeai^of 
grain.  Who  are  not  themselves  the  owners  thereof,  ara 
only  liable  to  the  owner  of  the  vessel  for  on  Improper 
detention  thereof  at  the  place  of  delivery,  arising  from 
their  own  misconduct  or  n^lect.    HunUepv.  Doaaetal. 

9,  It  Is  their  duty  to  provide,  at  the  earliest  moment 
practicable,  a  place  of  storage;  and  they  have  no  right  to 
detain  the  owner  and  his  boat  while  endeavoring  to 
efltetasale  ottbecargo.  They  are  liable  fei  Ihedamagea 
occasioned  by  such  detention.  lb. 

S.  (Xaim/or  demurraee.  —  If  the  carrier,  after  the  can;o  la 
discharged,  setUee  with  the  consignees,  and  gives  his 
receipt "  in  (Oil  for  freight  and  charges,"  sneh  reoelpl  Is 
not  evidence  Uutt  the  claim  for  demurrage  waa  set- 
tled, lb. 

1.  Lleea*e;  la  vOtom  a  pmreOon.  —  A.  license  to  sell 
llqnors  to  be  drauk  on  tbe  premlsee,  Issued  nnder  the 
excise  act  of  18GT,  Is  Dot  only  to  the  licensee  to  sell,  etc. 
but  Is  also  a  license  tosell  at  a  particular  plooe.  A  license 
so  Issued  will  protect  the  agent  or  clerk  of  the  licensee; 
bnt  an  Individual  selling  as  the  agent  or  clerk  of  a  per- 
son, or  at  a  place,  not  licensed,  cannot  obtain  Immunity 
by  claiming  that  be  acted  for  another  party.  Tha  Ovm'rt 
qf  BKCita  qf  OrantK  Omnti/  v.  Doughern/. 

2.  A  husband,  guilty  of  a  violation  of  tiiestetnto,  cannot 
relieve  himself  from  liability  by  setting  up  the  defenae 
that  his  wife  owned  the  tavern  where  the  llqnor  was  sold, 
and  that  be  sold  as  her  agent,  where  there  la  no  proof  that 
the  wife  had  any  license.  lb. 


1.  FarUet.  —  Under  tbe  section  of  the  code  declaring  that 
a  party  shall  not  be  allowed  to  be  examined  aa  a  wltueaa 
In  his  own  behalf  "  In  respect  to  any  transaction  or  com-  . 
munlcallon  had  personally  by  said  party  with  a  deceased 
person,  against  parties  who  are  executors  or  odmlnlstra- 


THE  AlBANY  LAW  JOUENAL. 


1  penon."  K  plalDtllT  tn  kn  tetioa 
■camstBi)  ezecatrlx  cannot  be  allowed  to  testify  aata 
notee  made  bj  tbe  deoeaeed  to  tbe  order  or,  and  Indorsed 
by,  Ihe  plaintiff,  and  which  were  traaBactlonB  had  per- 
lonally  between  them.    Strong  v,  IJtane,  Ezteutiix,  etc 

3.  In  BQCh  a  case  the  test  of  the  admlnlblllty  of  tbe 
testimony  !>,  does  It  lend  to  prove  what  the  tranwotlon 
waat  lb. 


1.  What  U  fwk.  —A  paper  by  which  tbe  perron  eieont- 
Ing  the  same,  tor  and  In  coiialderatloa  of  a  morlsaee 
given  lo  him  by  another  to  aecare  the  payment  of  WOO, 
exonerates  the  lalMr  from  all  notes  or  papers  that  he 
holdii  against  blm,  operates  as  a  r«(«i«e,  acoonllng  to  Its 
terms,  and  eztlninlahea  the  debt  doe  opon  a  note  ot  the 
Teleaaee  for  WOO,  held  by  the  releasor  at  the  time.   Oroiw 

i.  Jtqifafiilfv  '  bwrdm  qfpitxif.  —  Tbe  burden  Is  npon  the 
person  eieoatlng  mich  an  Instrument,  lo  overcome 
the  eOMt  of  It  aa  a  release,  which  cannot  be  done  by 

1.  And  proof  that  there  were  other  notes,  amonntlngln 
the  auregate  to  the  snm  of  tflOO,  which  were  Intended  to 
be,  and  were,  released,  does  not  tend  to  explain  snch 
TeleMe,  or  to  ezolnde  ItomlUoperatlonUieMMInote.  16. 


pm^i^pat/menL  —  lt,  at  the  time  a  release  of  all  notes 
or  papen  Is  eiecnted,  a  note  held  by  tbe  releasor  Is  past 
doe,  the  Indorsement  by  bim,  apon  the  note,  of  the  re- 
ceipt of  Interest,  after  the  date  of  the  releaiie.  and  when 
tbe  note  was  In  hia  bands,  ts  not  proof  of  any  SDch  pay- 
ment of  Interest  by  the  maker.   JXrcnir  v,  Dtant,  Sc'x,  etc 


1.  Bow  far  a  pnttnUan  to  qfflcer.  —  A  ministerial  oOlcer  Is 
protected  In  tbe  eiecntlon  of  process  IBlr  on  tU  Hux. 
Inued  by  a  court  or  magistrate  having  JorladlrtloD  of  the 
snbject  matter  to  which  It  relates.    Sliaw  v.  Dmb. 

1.  To  Jnstlfy  a  seizure  of  property  nnder  execntlon.  a 
eonstable  Is  not  required  loprovethe  validity  of  (be  Judg- 
ment on  which  It  was  Issued ;  or,  Indeed,  that  anyjodg- 
Dient  In  Ihct  wm  rendered.  Jb. 

S.  The  process,  tomiBl  In  all  respects.  Issued  by  a  oom- 
patent  tribunal  or  oMeer,  anthorlied  to  aet  tn  that  re- 
gard, Is  RQfllalent  to  protect  a  ministerial  offloer  who  acts 
under  It  aooordlng  to  law.  lb. 


1.  VfotiaNtt  for  ftntUv  use.  —  Where  It  waa  proved  that 
Uie  plaintiff  was  a  bousebolder,  and  had  a  Dunlly  fbr 
which  he  provided;  that  he  had  about  thirty  bushels  of 
potatoes,  fOur  or  Bve  bnshels  of  apples,  and  some  sixty  or 
seventy  heads  of  cabbage,  which  comprised  his  stock  of 
vegetables,  and  were  levied  an  about  Ibe  middle  ol  Feb- 
ruary; and  evidence  was  given  as  to  tbe  number  of  his 
fhmlly,  and  aa  to  the  fitct  whether  these  vegetables  were 
eelUBlly  provided  for  Ihrolly  nse;  helil,  that  a  case  wn* 
made  for  the  Jury,  who  had  a  right  to  And  that  the  vege- 
tables were  all  neoessary,  and  actually  provided  fbr  fam- 
ily use.   tHiaw  v.  DavU. 

%  The  &ct  thai  a  man  Is  taking  his  vegetables  to  mar- 
ket to  eichonge  them  for  ariiclcs  of  prime  necessity  lu 
hU  family,  or  even  to  obtain  the  means  to  pay  hla  taxea, 
win  not  deprive  him  of  the  right  to  Insist  that  snch  vege- 
tables were.  In  fket,  acltially  provided  Ibr  bmity  nse, 
and  exempt  from  seliare  and  sale  on  execution  against 


Rertrttng  In  part  and  nfflrmbiff  in  pirrf.  — Where  a  Judg- 
ment rendered  In  a  Jnntlce's  court  is  fOr  different  claims, 
or  Is  (br  distinct  Items  or  articles  of  pn>i>erty,  separable 
In  their  nature,  and  oaiwble  of  belug  separated  on  the 
record,  both  as  to  Identity  and  value,  the  county  court. 


n  part  and  afflrm  a 


1.  If,  In  an  action  of  Interpleader,  the  property  In  dis- 
pute IB  dellnlM  and  certain  In  character,  thlslsHnDloIeDt. 
Its  exact  value  Is  wholly  immaterial.    Cutis  tiaiy,  PoUtr 


3.  Thus,  where  the  interpleader  was  U 
rlgbUof  tbe  defendautH  In  Qxed  and  deflulU  property,  to 
wit,  twenty  shares  of  the  capital  stock  of  a  bank,  to 
wblch  tvranty  sharea  of  stock  neither  the  bank  dot  Its 
oncers  made  any  claim  whatever:  hiM,  that  there  was 
DO  (brce  In  the  objection  that  the  subject  of  tbe  contro- 
versy was  not  dellDlte  and  Hied  In  amount.  Jb. 


1.  Jb/ormtiv  in  (QuiCy. —Although  It  is  tbe  well-settled 
rule  that  a  court  of  e<)ulty  may  reform  a  wrllten  con- 
tract, apon  parol  evidence  of  a  mistake ;  yet  tills  can  be 
doneonlyln  an  action  tMtween  the  parties  to  the  con- 
tract, or  their  privies.    Oidv  el  al.  v.  HMer  el  ol. 

3.  A  eontract  cannot  be  mfOrmed  in  a  oollateral  aotlon 
by  persons  not  parties  to  snch  contract,  nor  olalmlng  un- 
der a  party  thereto  In  privity.  76. 

S,  Where  tbe  demand  tor  a  reformation  ofaeontraet 
oomea  from  neither  of  the  parties  to  the  Instrument,  or 
any  one  claiming  under  tbem,  in  privity,  but  tttua  the 
personal  representatlvea  of  a  third  parly  claiming  under 
an  alleged  prior  transfer,  parol  evidence  to  show  what  tiie 
contract  was,  and  that  »u  Important  part  was  omitted 
from  the  wri 


Blehu  qf  attlenee.  —  A  bona  flde  assignee  of  bank  stock, 
with  the  Ant  valid  transftir  thereof  on  the  books  of  the 
t>ank,  wlio  tekes  his  assignment  without  notice  of  a 
previous  assignment  not  entered  on  the  transfer  book, 
has  a  prior  and  better  right  to  sueh  stock  than  tbe  previ- 
ous assignee.  And  a  canoellstlon  of  the  transfer  to  him, 
by  the  ofDcera  of  the  bank,  made  without  his  knowledge 
or  ooDsent,  Is  nnauttaorlied  and  of  no  efltet.  Cadv  el  at.  v. 
PMerelat, 


1.  Sb^emenlt  and  dirlne  decfamMviu.  —  Althongfa,  tn  an 
action  to  recover  damages  for  Injuries  Inlllcted  on  the 
plaintiff's  wife,  by  the  detendaul,  which  caused  her 
death,  a  statement  made  by  the  wile  to  the  plaintiff,  re- 
specting the  assault.  Immediately  after  Itoccurred,  might 
be  admissible  in  evidence,  as  part  of  the  rMiK«lo,  to  show 
who  the  person  was  that  oommlCted  tbe  assault,  yet  a 
conversation  had  with  the  plaintiff,  hy  the  wlf^,  the  next 
day,  cannot  be  received,    ^ali  v.  If/oni. 

2.  Nor  is  such  a  statement  admissible  as  the  dying 
declnrBtlonsotthe  deceased;  such  declarations  l>eing  ad- 
missible only  In  cases  of  trial  for  the  bomlcideof  Ihe  per- 
son making  them,  and  then  only  where  the  penoa  was 
acting  under  a  full  conviction  that  tlie  wound  was 
morte],  and  that  death  would  speedily  ensue,  lb. 

S.  //«WKw,  —  It  is  not  BuOlolent  ground  lor  admitting 
hearsay  erldonce.  for  such  a  purpose,  that  It  ia  a  matter 
ofneceeslty,  because  no  other  proof  can  be  procured. 
Hence,  it  cannot  be  received  on  Uie  ground  of  necessity, 
to  prove  an  assault  committed,  even  thoDgh  tbe  party 
asKtoltsd  has  sinoe  died.  lb. 


I.  Aftalnfiif)  oiiuK.  —  In  an  action  brought  fOr  eqnilable 
relief,  and  tried  before  a  Jndge,  If  there  appears  to  be  no 
ground  for  granting  such  relief,  tbe  court  should  retain 
the  cause,  and  grant  such  legal  relief  as  may  be  Just. 
Cuff  I.  Dorland. 

%  Hence,  although  a  Judge  refuses  todetroe  a  specific 
perfonnanee  of  B  contract  of  sale,  attbesiillof  the  pur- 
chaser, yet  he  should  retain  the  ease  fOr  the  purpose  of 
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aw&rdlDB  to  the  plaintiff  tbe  damagea  be  1h  euUUad  1« 
for  the  Don-perforiaanoe.  lb, 

3.  SiffkK^ Jury  lo  take  jwpffnipUAfAnn.  — Kajury  takea 
paperwhioh  Is  given  In  evltlenoe.irlthlhe  concurrence  of 
the  Judge,  1 C  la  not  error ;  that  proceeding  reatloB  entirely 
In  the  exercise  of  a  aound  discretion  by  him.  S/AaffHery, 
The  Seeond  Avtnite  OaUrood  CO. 

2.  If  thejary  talcea  paper  with  tbe  aoncurrenoe  of  tbe 
Judge,  tbougb  wllbooL  the  knowledge  of  the  parties,  and 
although  It  may  not  have  been  pat  In  evidence,  It  Is  not 

him;  or  that,  being  Imroalerlal  in  lu  character,  It  can 
be  seen,  from  ao  examination  of  the  whole  case,  that  It 
could  not  have  had  any  bearing  opoD  the  lunes  or  tbe 
result,  lb. 

UltnATlOHS,  STATOTB  or. 
I  Aiuatee  from  (he  ibite.  —  Notes  were  made  and  dated, 
and  fell  due.  In  1854.  the  maker  being  then  S  resident  of 
tbe  slate  of  NeirYork.  Ue  len  this  state  In  IBSl  and 
moved  biB  Itamlly  to  New  Jeney.  wbere  be  resided  and 
bept  houie  from  Ihat  Ume  till  UU;  during  which 
period  bis  boslneas  was  In  New  York,  and  on  week  days 
he  was  In  tbedty  dally,  returning  to  his  biMneatevenlng. 
In  an  action  brought  nponlbe  not«,  InlBU,  tfwu'vlif 
that  the  etatnte  of  limitations  did  not  run  while  the 
dcRndant  resided  In  New  Jersey ;  and  that  tbe  writ  was 
not  barred.    AasKtt  v,  Baattt. 


1.  FOlie repretenlaOrmi :  (iKen/toilecriw.  — IfaTendorhas 
knowledge  of  the  cbaraoter  and  condition  of  the  prop- 
erty he  Is  selling,  and  makes  a  representation  respecting 
It  which  turnenutto  be  l^lse,  tbe  motive  with  which  tbe 
representation  was  made  la  all  Important,  wbere  be  Is 
sought  to  be  made  reipooBlble  on  the  ground  of  fraud; 
and  tbe  &ct  whether  he  really  believed,  or  bad  anyjustl- 
Il;iblo  reason  for  believing,  that  what  be  Bald  was  true,  Is 
a  moat  leglllraBte  subject  of  Invefltlgatlon;  and  In  that, 
B1  In  alt  tboee  cases  of  Imputed  fraud  where  the  motive 
Is  tbesDbJect  of  Inqolry,  the  party  charged  witb  the 
fraudulent  Intent  Is  permitted  to  be  heard.    Wttdttal.  v, 

2.  In  order  to  sustain  an  action  (Or  deceit  by  means  of 
^se  repreeehtallona,  It  Is  always  necessary  to  aver  and 
prove  an  Intent  to  deceive;  and  whenever  a  party  actu- 
ally believes  what  be  asaerta  to  be  true,  be  Is  not  liable, 
BlthoaghlttnniBout  that  what  be  afflrmed  was  false,  In 

3.  Thus,  where  loan  action  by  the  porcbasera  against 
the  vendor  to  recover  damages  for  deceit  In  the  sale  of  a 
caual  boat,  the  Judge  refbsed  to  lustmct  tbe  Jury  that  If 
they  found  that  tbe  defendant  really  believed  that  the 
riipreaeulatlona  made  by  bim.  In  regard  to  tbe  boat,  were 
trne,  tbelr  verdict  should  be  tor  the  defendant;  It  was 
held,  that  tbe  Judge  erred  In  refusing  the  InstmcUonB 
attked  for.  lb. 


W  TOBK  {CTTT  a. 


.  Leate  on  tale  fi>r 

't>oratlon  of  New  York,  upon  s  hi 
evidence  that  t 
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s  tbe  dm 


lease  execnted  by  tbe 


!  was  r^ularly 
itule.  TblslD- 
1  the  premises, 
the  sale.   Ma*- 


and  other 

2.  KtUefln  equity.  — AnA  this  being  BO,  a  court  of  equity 
baa  Jurisdiction  to  relieve  the  owner,  whenever  defects 
exht  rendering  the  assesament  Illegal,  li. 

3.  He  may,  therefore,  maintain  an  nctlon 


!l  the  le 


lnju« 


II  le  gr. 


ind  that  the  aBsessment  was  Illegal;  that  n 
IB  piade  of  him.  or  upon  the  premises;  tliatn 
IB  Issued  for  tbe  collection  of  the  ai 
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ghan  A  OockoTolt.  isnx 
WIscoDsln  Is  fbrlunale  In  having  a  good  reporter  of  the 
decisions  of  lie  supreme  oourt.  We  do  not  remember 
when  we  have  turned  over  the  ps^ee  of  a  report  that 
gave  OS  more  sBtis^tloQ  than  tbe  one  before  us.  With 
very  few  exceptions  we  dnd  that  Mr.  Couover  has  done 
hiB  work  Bklllfhlly  and  well.  There  are  four  particulars 
In  which  a  reporter's  skill  Is  puttotheteatandon  which 
the  value  of  a  report  mainly  depends.  1st,  tbe  state- 
ment of  the  case;  2d,  the  argument  of  counsel;  3d,  tbe 
head  note  orsyllabna;  4th,  the  Index.  In  each  of  these 
particulars  this  volume  contains  little  to  ceuBure.  Tbe 
Btatemenia  of  tMla  are  full,  yet  concise,  and  there  Is  a 
notloeabie  absence  of  tliat  repetition  of  the  lacta  In  tbe 
statements  and  opinions  which  cumber  so  manyofonr 
reports.  Tbe  argumenta.  Uiougb  brte(  preaent  the  mala 
points  urged  and  the  authorities  railed  upon.  The 
"eloqoenoe  of  the  advocate"  baa  been  Judiciously 
omitted.  Perhaps  no  part  of  a  reporter's  datyrsqalrea 
BO  much  legal  knowledge,  talent,  aklll  and  Industry  as 
does  that  of  preparing  the  abatraota  or  head  notes.  No 
lawyer  can  preteud  to  penue  or  digest  tbe  multitude  of 

Is  compelled  to  rely  mainly  upon  the  bead  notes  for  a 
knowledge  of  what  lies  beyond;  that  these  should  l>e 
concise,  aconrate  and  reliable  Is  a  matter  of  vast  Impor- 
tance. If  they  are  toolong  and  crowded  with  nuueces- 
■ary  llicts  and  particulars,  they  cease  to  be  abstracts  and 
give  the  lawyer  Inflnlte  labor  and  perplexity;  If  they  are 
deOclent  or  inaccurate,  they  are  false  guides  and  mis- 
lead and  confliBe;  If  they  give  mere  snggeslions  and 
•AUkt  dlda  afi  matters  decided,  they  are  a  sort  of  fraudu- 
lent sample  and  almost  worse  than  useless,  This  part  of 
his  task  has  been  most  admirably  done  by  tbe  reporter 
of  the  eoaes  before  us.  As  an  illUBtrallon  of  the  terse 
style  of  these  head  notes  we  select  a  few  of  the  briefest ; 
"A  parol   contract  of    marine    inanrance   Is   valid." 


■n  Iron  Compant/  v.  The  ^tna 


payi: 


iBcl.  held  « 


t  that  defendant 


e  void  a 


e  plBlntlffoi 


Uiaia 


"  Personaljudgment  against  mortgagor  for  deficiency 
after  foreclosure  aole  cannot  lie  rendered  belbre  the 
dellcleiicy  beeomr«  due  according  to  the  contraot.  Dttn- 
forlh  v.  OAeiaan^  fi2S." 

In  Ihe  fourth  esaenllal  to  a  good  report_tbe  Index— we 
find  nothing  toexcept  to  In  the  present  report.  Tbe  buI>- 
Jectaare  well  distributed,  the  titles  are  sufficiently  iin- 
meroos,  and  the  cross  references  carefully  noted.  The 
more  Important  cases  contained  In  the  volume  have 
been  heretofore  niMliacted  In  Tbk  Lat  Jouiuul. 


TERMS  OF  THE  SUPREME  COURT  FOR  MAY. 


inday,  Clrcnit  and  Oj'er  and  Terminer,  Onondaga. 


it  and  Oy 
It  and  O) 


Iyer  and  Term  I 


Itli  Monday,  C 
DalilelB. 
Mb  Monday,  Clrcnlt  and  Oyer  and  Terminer,  Niagara, 

411)  Tuesday,  Circuit  and  Oyer  and  Terminer.  Plntts- 
burgh,  Bookes. 
L.-ist  Monday,  <?lrcnltand  Oyer  and  Terminer.  Otsego, 

Last  Monday.  B|ieclnl  Term,  Corning,  John  son. 
Last  Tuesday,  Special  Term,  Albany,  Miller. 


Maine  jadgea  refase  natnraliiatlon  papers  to  aliens 
who  are  ongagoci  in  tbe  sale  of  liquor. 


THE  ALBANY  LAW  JOUENAL. 


fhe  annaal  election  or  the  Nev  York  Law 
took  plHCeoii  tbeSth  Init.,  vllh  the  following  result: 

President,    Cbarlei    O'Cnnnor;     first    vlee-p resident, 

CharlesTracy;  second"' '-■- —   " '    " 

third    vine-president, 


I    BlKlcWrd ; ' 

ecrelsry    ' 


ran  J.  Vanderpoel. 

LOiran/  OmmJBee— Edmund  Teiry.  Lewis  8.  Thomtts, 
Hooper  C.  Van  Vorsl,  Stephen  P.  Nnah,  Edwsrd  Pater- 
•on,  Junes  C  Carler,  William  Watson,  Thomu  U. 
North. 

CbmmUtte  on  Jjairprudenef~'Wm.  M.  Evarls.  Benlsmln 
V.  Abbott,  Edwlu  W.  SCOQgblon,  David  Dndley  Field, 
Enoch  L.  FoDCber,  Cbas.  FTBlODe,  Edmund  Wetmore. 

CnrnntOMe  on  Ctmort/iip—Cbail^  F.  Bonthmayd,  John 
McKeon,  Benjamin  F.  Klmam  John  W.  Edmonds, 
Henrr  D.  n<ilwlck.  Everett  P.  Wneeler,  James  C.  Carter, 
Lewla  a  Woodruir. 


LEGAL  NEWS. 


Judge  David  C.  Humpbreys,  of  Alabama,  has  been 
onnflnned  aa  an  aflSOclatelDBUoe  of  the  supreme  court 
'  of  the  DlstrliA  of  Columbui. 


HI- treatment  of  the  mother-in-law  by  the  husband 
!■  one  of  the  Kroands  upon  which  a  diyoroe  la  aaked 
by  a  lady  In  Richmond,  va. 

At  the  late  term  of  the  United  States  supreme  court 
at  Washln^cton  about  Z25  coses  were  dlsptwed  of,  leav- 
ing on  the  docket  atK>ut  250. 

Judge  Woods,  of  tbe  United  States  court  in  Lonisl- 
ana,  has  dlsmiased  a  number  of  oonfitcation  cases.  In 
accordance  with  luatrucUous  from  the  attornej-geu- 

Tbe  king  of  Italy  pardoned  last  year  two  hundred 
and  twenty-five  luminals;  the  emperor  of  Austria, 
one  hundred  and  ten ;  and  the  king  of  Prussia,  fort;- 

A  Jury  at  LewlBton,  Me.,  reoentlr  convicted  llqnor 
seUerB  enough  at  one  sitting  (without  returning  to 
consult)  to  pay  flues  amounting  to  13,200,  besides  send- 
ing some  to  Jail. 


Joaeph  B.  Keyee,  Baslstant  United  States  marshal 
for  the  Boston  district,  died  at  his  residence  In  Lowell, 
a  few  davB  ago,  of  disease  of  the  kidneys.  He  was  a 
lawyer  by  profeselon,  talented  and  successful. 

The  Mississippi  Senate  has  conhrmed  Oovernor 
Alcorn's  appointments  to  the  supreme  bench  of  tiiat 
state.  The  appoluteea  are  Judges  Slmrall,  Peyton, 
and  Tarbell. 

Ueutaoaut-OovemOT  Dunn,  of  Louisiana,  and  the 
membeia  of  the  board  of  the  New  Orleans  police  com- 
mintioners,  have  been  ooinmitted  to  prison  for  Sve 
days  and  fined  (35  each,  by  Judge  Cooley,  of  the  sixth 
dlstiiol  court  of  that  dty,  for  contempt. 

The  United  States  attorney-general  has  partially 
prepared  an  opinion  on  the  question  submitted  to  him 
by  the  treasury  department  as  to  whether  ofBcialH  con 
legally  receive  rewRrds  or  moieties  in  caitea  of  fines  or 
•eTzoree  for  violations  of  the  revenue  laws.  Judge 
Hoar  was  compelled  to  suspend  work  on  this  opinion 
on  ecoount  of  more  pressli^  busiacos,  but  is  expected 
to  complete  it  this  month. 


Suit  has  been  commennMl  in  the  superior  onnrt  of 
Baltimore,  by  the  obtte  of  Maryland,  against  the  Bal- 
timore and  Ohio  Raiimad  Companv,  to  recover  llie 
value  of  fiold  over  currency  In  which  the  state  haa 
been  paid  its  6  per  cent  interest  on  dividends  guaran- 
teed bv  the  company  on  the  preferred  stock  owned  by 
the  state,  wtilrh  now  amounts  to  nearly  12,000.000. 
The  claim  is  bsfied  on  the  recent  legal-tender  decision 
of  the  United  States  supreme  court. 


girl,  which  terminated  In  the  discomfiture  of  the  mer- 
chant. The  girl  aaed  the  merchant  for  her  pay,  and 
he  brought  in  a  bill  against  her  to  olbet  it,  charging 
her  fifty  cents  per  night  for  kemsens  when  her  "  oou- 
sin"  called  to  see  her,  and  one  dollar  per  night  each 
night  she  worked  fbr  herself  after  the  housework  waa 

The  tollowtng  names  were  recently  taken  from  ■ 
Jury  lint  In  Sussex  county,  England,  which  was  com- 
piled about  the  year  165S:  Falut-not  Hewitt.  Seek- 
wlsdom  Wood,  Bedeemed  Compton,  Accepted  Trevor, 
Ood-reward  Smart,  Mahe-peace  Heaton,  Be-conrleoua 
Cole,  Bepentanoe  Airs,  Return  Spellman,  Kill-slu 
Simple,  Fly-debnte  Roberts,  Be-fklthfal  Sinner,  Hope- 
for  Rending,  Weep-not  BillinKS,  Elected  Mitchell, 
PIgbt-lbe-good-Bghl-of-bith  White,  Stand  -  fitstnin- 
hlgh  Stringer,  Search-the-Scrlpturee  Moreton,  The- 


ULgu  otriiiger,  Duarcu-i 
peaoe-of-Ood  Knight. 


rest  are  within  the  discretion  ofthe  ludge  ti 
the  application  is  made ;  and,  if  the  clrcnmHtt 
not  otherwise  demand  it,  an  order  will  not  be  granted 


This 


.  teiAnloal  compliance  with  the  SI 

has  long  been  the  practice  of  the  court  .. 

pleas.  In  the  supreme  court,  as  a  rule,  it  haa  been 
regarded  as  sufficient  to  present  facts  bringing  the 
within  the  terms  of  the  statute,  BO  that  the  issuing 


One  of  the  oddest  delSanses  on  record  has  Inst  been 
made  at  Hamburg  hv  a  man  who  murder«d  his  win 
from  motives  of  Jealousy.  According  to  his  own  ac- 
count be  had  not  murdered  her,  but  "  had  klHod  her 
in  a  fhlrand  hnnorsblednel,  as  he  had  placed  a  pistol 
in  her  hand  and  told  her  to  shoot  at  him."  The  court, 
however,  did  not  quite  regard  It  as  an  affbir  of  honor, 
and  condemned  him  lo  twenty-flve  years'  penal  ser- 
vitude, expressly  stating  that  they  had  not  sentenced 
him  to  death  on  account  of  respect  for  the  opinions  of 
the  majority  of  the  population  of  the  North  Oeriuan 
Bund. 

The  English  Judges  appear  to  be  In  earnest  about 

Entting  down  bribery  at  elecUons.  Mr.  Justice  Black- 
urn,  who  passed  sentence  upon  Robert  Hardiment 
on  his  convictlou  for  bribery  at  the  last  Norwich  mu- 
nldpal  election,  has  declined  to  make  an  order  placing 
him  in  the  first  class  of  mbidemeanants.  The  prisoner 
has  consequently  been  obliged  to  wear  the  prison  drcaa, 
and  is  treated  as  an  ordinary  misdemeauant.  As  he 
Is  a  man  who  has  been  accustomed  to  the  comforts  of 
life,  having  been  a  tradesman  in  a  fair  way  of  busi- 
ness, Hardiment  has  been  much  mortified  by  his  new 
position,  and  his  Mends  propose  to  obtoiii,  Irpoaaible, 
a  mitigation  of  his  sentence. 

Attorney-General  Hoar  has  decided  the  quasttou  of 
the  appllcatinn  of  the  owners  of  the  Vlsttaclon  ranch 
to  recall  the  order  directing  the  Institution  of  the  suit 
in  chancery  to  cancel  Uio  paten L  This  ranch  Is  reputed 
to  be  worth  several  million  dollars,  and  Is  located 
about  two  miles  south  of  San  Frandseo.  It  was  the 
subject  of  the  recently  well-known  financial  enter- 
price  which  was  checked  by  the  attorney-general,  cre- 
ating distrust  in  Mexican  titles  based  on  patents  of 
the  United  Stales.  That  feeling  is  now  quieted  by  an 
order  of  the  atlo me v -general  of  the  state,  allowing 
tbe  applicant  to  recall  his  order,  and  allowing  the  pat- 
ent to  stand.  The  decision  gli'es  great  aatlsbtctlon  to 
California  laud  owners  now  in  Wa^ilngton. 


THE  ALBANY  LAW  JOURNAL. 


NEW  YORK  STATUTES  AT  LARGE.* 
Chap.  47. 
An  Act  to  amend  chapter  fllty-Mven  of  tbe  Laws  or 
eighteen  hnndred  and  slit?,  entitled  "  An  act  con- 
ferring additional  poven   and   duties  on  Conrts 
or  Special   Seseiona  Id    the   county  of  Monroe," 
paaeed  March  third,  eighteen  hund^  and  iixty. 
Passed  Uarch  B,  1870;  three-nRiu  being  present. 
The  FeopU  itf  Ote  BtaU  of  Nac  York,  r^retenUdbt  Bmate 
and  Aaembly,  do  enact  at  /oUom  .■ 

SicnolTl.  Tbe  Oral  nee tton  or  chapter  11  R]r-MTen  or  the 
laws  of  elgbteen  bnudred  and  sixtr,  entitled  "An  act 
coDferrliig  additional  powers  and  dQtIes  on  Courts  of 
8}>eclal  Seiuloaa  in  the  count;  or  Uonroe,"  passed  Hard) 
tblid,  elgbLeen  hundred  and  olxl;,  Is  hereby  amended  so 

1 1.  Courts  or  special  sessions  In  tbe  oonntr  of  Honroe, 
in  addition  (o  the  powers  Tested  In  said  courts  b7  tbe 
Orst  and  second  sectloru  ol  chapter  seven  handred  and 

Blity-ulne  of  the  laws  of  eighteen  hundred  and  ftftr- 
seven,  shnll  have  excluslTe  lorlsdlcUoD  to  bear,  try  and 
detennlne  charges  for  crimes  and  offenses  in  tbe  caseii  In 
this  section  meDtloned,  arlsluB  within  said  county,  pro- 
vided, however,  that  theaocmed  in  inch  cases  aball  have 
the  right  to  demand  a  trial  In  said  coart  as  provided  by 


11  cases  of  petit  Uuceoy  not  ebarged  ai 


3.  Cases  of  assault  and  battery  not  charged  to  have 
been  committed  rlotoosly  or  upon  any  public  officer. 

S.  Cases  or  latoxloatlou  arlalog  under  the  seventeenth 
section  of  an  act  entitled  "  An  act  to  snppresa  Intemper- 
ance and  to  regalate  the  sale  of  Intoxicating  liquors," 
passed  April  sixteen,  eighteen  bundred  and  Bny-ieven. 
But  nothlog  in  thlsactshall  afl^t  llie  Jurisdiction  of 
courts  of  sessions  or  oyer  and  terrotuer  in  said  county, In 
oases  wbere  charges  of  petit  larceny  orassanitand  bat- 
tery are  properly  Joined  or  Included  In  any  Indictment 
for  felony  according  to  lair. 

1 1.  This  act  shall  take  en^t  Immediately. 
Chap.  170. 

AN  ACT  to  amend  an  act  entiUed  *'  An  act  to  extend 
the  Jurisdiction  of  sarrorates'  courts,"  passed  April 
twenty-three,  eighteen  hundred  and  eixty-Beveu. 
PaSSKD  April  11,  IfflDi  three- arths  being  present. 
ymenUd  tn  Senate 

Sbctioh  i.  Section  two  of  the  act  entitled  "  An  act  to 
extend  tbe  Jurisdiction  of  sorrogHtes'  courts,"  passed 
April  twenty-three,  eighteen  hundred  snd  slzty-seven, 
is  hereby  amended  so  aa  to  read  as  follows: 

{  i.  Tbe  surrogate,  to  whom  such  surplus  moneys  shall 
t>e  paid,  shall,  upon  the  application  of  any  person  entitled 
thereto,  or  to  any  part  or  share  thereor,  by  petition  duly 
verlDed  by  the  oatb  or  tbe  applicant,  and  by  such  other 
proof  as  shall  be  required  by  the  surrogate,  stating  the 
name  or  names  and  residence  of  tbe  party  or  parties 
entitled  thereto,  or  to  any  part  or  share  thereor,  and  also 
describing  the  premises  sosold,  make  distribution  of  the 
said  surplus  moneys  to  the  party  or  parties  entitled 
thereto,  in  the  same  manner,  by  like  proceedings  and 
with  like  eirectas  moneys  derived  rrom  tbe  sale  of  real 
estate  made  by  order  or  tbe  sarragate,  under  and  by 
virtue  of  existing  provisions  of  law,  are  required  to  be 
distributed. 

{Z.  On  such  distrlbatlon,  tbe  claimant  or  claimants  of 
tbe  said  surplus  moneys,  or  any  part  or  share  thereof, 
shall  make  proof  oC  his,  her  or  their  right  or  title  thereto, 
by  evidence  BatiafsctOTy  to  said  surrc^ate. 


f  S.  It  shall  tM  competent,  on  such  dlstribntlon,  tat  any 
party  claiming  SDch  snrplns  moneys,  or  any  part  or  sliare 
thereof,  to  controvert  by  proots  before  said  surrogate  the 
claim  or  claims  of  any  adverse  claimant  or  said  snrplns 
moneys,  or  of  any  part  or  share  thereof. 

f  1  In  ease  any  or  the  parties  claiming  s^id  snrplua 
moneys,  or  any  share  or  part  thereot  are  minors,  having 
no  general  guardian  appearing  to  protect  tbe  rights  and 
take  care  otthe  interests  of  such  minora,  the  enrrogato 
Shall  appoint  some  proper  and  competent  person  speetat 
guardian  to  protect  the  rights  and  take  care  of  tbe  Intor* 
ests  of  such  minors  on  such  distribution.  The  written 
consent  of  such  special  guardian  to  serve  as  such  shall  be 
signed  by  tbe  person  so  appointed,  and  shall  be  died  In 
the  ofllce  of  satd  snrrogato.  And  It  is  hereby  made  the 
duty  of  such  special  guardian  to  attend  the  proceedings 
before  said  surrogaU  on  suoh  distribution,  and  protect 
the  rights  and  take  care  of  tbe  Intorests  of  such  minora. 

)G.  The  party  making  such  application  shall  serve  or 
cause  to  be  served  upon  all  persons  upon  whom  a  notice 
of  said  sale  was  served,  or  who  were  parties  defendant  In 
such  foreclosure  and  sale,  and  upon  all  persons  named 
In  said  petition,  a  copy  or  said  notloe  or  dlstribntlon. 
Such  notice  shall  be  served,  and  the  servlte  thereor 
proved,  in  the  same  manner  as  Is  prorided  for  In  part 
second,  title  fifth  of  the  code  of  procedure,  entitled  "Or 
tbe  manner  of  commencing  civtl  actions,"  rortheserrioe 
ofa  summons,  and  the  proof  or  such  service. 

IS.  This  aot  shall  take  eOtoct  Immediately. 

Chap.  203. 


Pabsid  April  U,  ISTO;  tbree-flfths  t>elhg  present. 


SktrrioK  L  The  c< 


>r appeals.  Instituted  by  the  sixth 
11  possess  all  the  poneia 
and  Jurisdiction  heretofore  possessed  by  the  existing  court 
of  appeals,  and  all  laws  autborizlcg  and  rt^ulatlog  ap- 
peals to  the  last  mentioned  oourt,  and  other  laws  relating 
tbereto.  the  Judges  thereof,  their  powers  and  duties,  and 
not  Inconsistent  with  the  constltulton  or  with  this  act, 
shall  be  deemed  In  force  and  applicable  to  tbe  court  in 
tbiB  section  drat  mentioned,  and  to  the  Judges  tbereof; 
provided,  however,  that  no  existing  law  which  relates  to 
tbe  rehearing  orcausesinsueh  oourt  shall  belnforoe,  and 
provided  further,  that  the  conrt  may  prescrlira  tbe  times 
and  places  or  holding  Its  terms,  except  aa  provided  In  the 

$2.  Tbe  said  court  of  appeals  shall  bold  a  term  for  the 
hearing  of  causes  and  matters  before  It  In  the  sensto 
chamber  of  the  capltol,  In  the  oity  of  Albany,  commencing 
on  the  first  Tuesday  In  July  next.  Theclerk  of  tbe  exist- 
ing court  of  appeals  shall  act  aa  olerk  of  such  newly  In- 
stituted court  until  a  clerk  tbereof  shall  be  appointed, 
pursuant  to  tbe  oonstltutlon,  and  he  shall  prepare  and 
makeup  a  calendar  for  the  term  so  to  tie  held,  to  l>e  com- 
posed or  the  causes  and  matters  which  shall  be  upon  the 
thei.  existing  calendar  of  the  oourt  of  appeals,  wbleh 
were  not  pending  In  said  court  on  tbe  flrsi  day  of  January, 
eighteen  hundred  and  sixty-nine.  Such  cansea  anil  mat- 
ters on  the  existing  calendar  shall  tie  deemed  regularly 
noticed  and  ready  for  bearing  at  such  term,  according  to 
the  usual  course  and  practice.  Causes  not  upon  the  said 
existing  calendar,  and  brought  Into  the  court  of  appeals 
since  the  Orst  day  of  January,  eighteen  hundred  and 
alily-Dlne,  may  be  noticed  for  hearing  at  the  said  torm, 
and  placed  upon  llie  calendar  so  to  be  prepared.  The 
rules  and  practice  of  tbe  existing  court  of  appeals  shall 
contiuue  to  be  tbe  rules  and  practice  of  the  court  o^ 
appeals  until  the  same  slialt  be  altered  by  order  of  thC 

1 8.  The  commission  of  appeals  provided  for  In  the  sbM 
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■Ixtb  artlcls  of  th«  ooiuUtDtloii  shBll  oommence  on  tbe 
lint  Monday  of  July  next,  at  which  tiin«  the  aommlssLon- 
ert  thall  meet  M  the  oapltol,  In  tha  olty  of  Albany,  and 
■hall  take  tbe  oalh  of  otBoe,  and  orsanlie  by  appointing  a 
chief  oommlulooer.  The  cleik  of  the  present  ooart  of 
appeals  ahall  be  the  clerk  of  the  said  oommlislon  until 
tbe  expiration  of  hU  term  of  oflliw,  whan  ihe  eommlsalon- 
eri  shall  appoint  a  (QOceuor  for  the  reildne  of  the  patlcxl 
Of  tbe  oommlulon,  and  hie  oompeniation  ahall  be  the 
■ame  as  that  of  the  clerk  of  the  court  of  appeals. 

I*.  The  said  oommlaslon  shall  hold  a  term  or  sitting 
for  the  hearing  of  tbe  CBDSSS  committed  to  ft  at  the  capllol, 
In  the  city  of  Albany,  oommeiiclog  on  the  llrst  Tneaday 
of  July  next,  and  shall  proceed  to  bear  and  determine 
oanses  which  were  pending  In  the  present  conrt  of  appeals 
on  thellritday  of  January,  eighteen  hnudred  and  sixty- 
nine.  For  that  purpose  the  calendar  of  such  caases,  pre- 
pared tot  tbe  year  eighteen  hundred  and  seventy,  shall  be 
deemed  the  calendar  of  the  term  so  lobe  held, and  of  snb- 
seqnent  terms,  or  sittings,  without  furtber  notice  of  hear- 
ing, and  any  inch  cause  not  on  the  calender  may  be 
noticed  and  placed  thereon  at  any  term  or  sitting.  The 
aommlsaloners  shall  have  power  to  hear  and  determine 
motions  to  dismiss  appeals,  and  other  motions  arising  In 
the  oausesoommltted  tothem.  All  existing  laws  relating 
to  oncers  and  attendants  of  the  exisUngooart  of  appeals, 
and  aU  mles  of  procedare  therein,  shall  be  deemed  In 
force  In  respect  to  said  oommlsslon,  so  fiu  aa  applicable 
to  Its  Jurisdiction  and  powers. 

j  0.  The  clerk  of  the  eommlesloners  shall  keep  minutes 
of  tbelr  proceedings,  orders  and  decisions,  and  whenever 
they  shall  make  a  Onal  decision  of  any  caose.  or  t.ii  order 
dismissing  an  appeal,  tbe  same  ahall  be  ocrtllled  by  tbe 
olerk  to  the  court  of  appeals,  and,  on  being  reoorded  In 
the  mtnntea  thereol^  shall  tie  of  the  same  force  and  eObet 
as  If  the  dKlslon  or  order  bad  been  dnly  made  by  said 
court.  A  motion  for  a  rehearing  of  any  cause  decided  by 
the  said  commissioners  shall  be  made  before  them. 

{a.  All  remlttltnn  tn  causes  determined  by  the  said 
commissioners  shall,  after  tbe  decisions  have  been  certi- 
fied as  required  In  the  last  preceding  section,  be  aent 
down  from  the  court  of  appeals.  All  minutes  kept  by 
the  clerk  of  the  commissioners  of  their  proceedings,  de- 
cisions and  orders,  shall  be  deposited,  and  remain  of 
record,  tn  the  olllee  of  tbe  clerk  of  tbe  court  of  appeals. 

)T.  Prior  to  theflist  Monday  of  July  next,  the  preaent 
oonrt  of  appeals  shall  flnally  dispose  of  all  sanses  and 
matters  which  shall  have  been  argued  before  It  or  submit- 
ted for  deolslon.  either  by  determining  such  causes  and 
matters,  or  by  directing  a  re-argument  of  tbe  same. 

te.  From  and  after  (be  first  Monday  of  July  next  tbe 
salary  of  the  chief  }udge  of  tbe  oonrt  of  appeals  shall  be 
seven  thousand  live  hundred  dollars,  and  tbe  salary  of 
the  associate  Judges  of  said  court  and  of  the  commission- 
ers of  appeals  shall  be  seven  thousand  dollars,  and  In 
addition  to  sueli  salaries  the  said  chief  Judge  and  asso- 
elale  Judges  shall  l>e  paid  tbelr  reasonable  expenses  when 
■baent  from  tbelr  homes  In  the  performanoe  of  offldal 
duty. 

{■.  All  laws  relating  to  the  clerkoftbeoourt  of  appeals, 
bts  powers  and  duUea,  shall  be  applicable  to  the  clerk 
appointed  nnder  the  eonstltutlon.  exoept  so  ttr  as  they 
may  be  lncoDsl8l«Dt  with  the  sixth  artlda  «f  the  oonstl- 
tutlon  or  this  act. 

1 10.  This  aet  shall  take  ellhct  IramedUtely. 

Chap.  208. 
to  tbe  Bcknowl 

jf  instruments  . 

in  the  Duminioa  of  Canada. 

Passed  April  U,  an. 
7'ha  PropU  <^  Oe  Slate  </  Ifev  York,  rtpnttnUd  In  Senott 
aiidAtttinbtii.domactat/iAUtuii! 

BlCTlolTl.  The  acknowledgment  or  proof  of  any  deed 
or  other  written  Instrnmeut  required   to  be  proved  or 


aoknoffledged  In  orderto  entitle  the  same  to  he  recorded 
or  read  In  evidence  In  this  state,  by  any  person  being  In 
the  Dominion  of  Canada,  may  be  made  (In  addition  to 
tbe  persons  already  anthorlsed  by  law)  before  the  Jndgo 
of  any  eonrtof  record,  or  the  mayorof  any  city,  within 
the  Bald  Dominion  of  Canada;  but  no  snoh  acknowledge 
ment  or  proof  shall  be  valid  unless  tbe  oBloer  taking  tbe 
aame  knows  or  has  satlsbclory  evldenoe  that  the  person 
making  It  Is  the  Individual  described  In  and  who  exe- 
ented  the  Instrument.  And  there  must  be  subjoined  or 
attached  to  Ihe  certificate  of  proof  or  acknowledgment. 
If  taken  before  a  Judge  of  a  court  of  reoord,  aoertlfioate 
under  the  name  andofflolaleealof  the  olerk  of  tbe  oonrt, 
that  there  Is  such  •  oonrt ;  that  the  Judge  before  whom 
tbe  proof  or  BoknowiedgmcDt  Is  taken  Is  a  Judge  thereof; 
that  such  oonrt  has  a  seal;  that  he  Is  the  clerk  thereof; 
that  he  Is  well  acquainted  with  the  handwriting  of  snob 
Judge,  and  verity  believes  his  signature  genuine.  It  the 
proof  or  acknowledgment  be  taken  before  the  mayor  of 
any  city,  it  shall  be  oertlfied  by  him  under  his  seal  of 
oQlce.  And  sucb  proof  or  acknowledgment  taken  pur- 
suant to  tbe  foregoing  provisions  shall  t>e  as  valid  and 
eObctual  as  If  taken  befoieajnstloeof  tbe  snprenie  eoorl 
of  this  state. 
1 2.  This  act  shall  take  effirat  immediately. 


An  Act  to  amend  aeoUon  twenty-three  of  article  seis 
ond,  title  nine,  chapter  nine  of  part  flrat  of  lbs 
Revised  Btatut^  in  relation  to  tbe  canals. 

FAMCnAprlllS,  mo;  tbree-fitlhs  being  pteaent. 
T!ie  Ftople  <^  Utt  Stale  t^Ifeur  York,  Tepraenltd  In  SataU 
ondAaembl)/,  doenaelatfiiUom: 

Bbottoh  1.  Section  twenty-tbree  of  article  second,  title 
nine,  chapter  nine  of  part  first  of  the  revised  slatntea  Is 
hereby  amended  by  adding  thereto  the  following: 

"  And  whenever  the  navigation  of  any  of  the  canals 
shall  be  Interrupted  or  endangered,  any  oommlsaloner  or 
superintendent  may,  li;  In  his  Judgment,  It  Is  neeessnry 
or  proper  so  to  do,  cut  up,  destroyer  remove  any  canal 
boat,  vessel  or  other  thing  In  or  partly  In  the  canal,  and 
the  damages  In  conseqaonce  thereof  sball  be  nascssed  In 
tbe  manner  provided  by  cbspler  two  hundred  and  eighty- 
seven  of  tbe  laws  of  eighteen  hundred  and  thlrty-slx." 
1 2.  This  act  sball  lake  eflbct  immediately. 

Chap.  299. 
An  Act  declaring  and  providins  for  the  panlsbment 
ofoertain  ofTenses  committed  npon  tbe  Ukee,  ca- 
nals, and  navigable  watera  of  tliia  state. 

Passed  April  ID,  1S7D;  three-fifths  being  present, 
.  .J  PfopU  nf  Ou  Bolt  ifNmi  I 
and  Auemblti,  do  enact  cujotlout: 

SBcnoa  I.  If  any  person  or  persons  shall  wliUOlly  or 
oorrnptly  cast  away,  bum.  sink,  soottle  or  otherwise  de- 
stroy any  vessel,  canal  boat,  or  other  craft  upon  any  of 
the  lakea  or  other  navigable  Inland  waters  of  this  state, 
or  upon  snycanalor  this  state,  with  Intent  to  Injure  ords- 
fraud  any  owner  of  such  vessel,  oaaal  boat  or  other  crafi, 
or  with  Intent  to  Injure  or  defraud  the  owner  or  owners 
of  any  property  shipped  or  laden  on  board  the  same  (or 
transportation,  or  with  Intent  to  litjure  ordelTandany 
insurer  of  such  vessel,  eanal  boat,orother  erart,orofany 
property  so  shipped  or  laden  thereon,  or  of  any  part 
thareot  the  person  or  persons  so  ollbndlng  shall,  npon 
oonvlcllon  tbercor,  be  deemed  and  adjudged  guilty  of  a 
felony,  and  shall  be  punlsbed  by  Imprisonment  In  aetata 
prison  for  a  term  not  less  than  two  years. 

{  %  Any  owner  or  owners  of  any  vessel,  canal  boat,  or 
other  craft,  or  sjiy  other  person  who  sball,  npon  any  of 
the  lakes  or  other  Inland  nsvlguhte  walen  of  this  stale, 
or  upon  any  canal  of  this  state,  wlllfally  or  corruptly  east 
away,  bum,  sink,  scuttle,  or  otherwise  destroy  or  Injure 
any  such  vessel,  canal  boat,  or  other  craft,  or  In  any  man- 
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ner  direct,  procare,  or  canie  Uie  Mme  to  1>«  done,  with 
iDtant  to  lojure  or  defraii'l  aoy  owner  or  owaere  of  m>t 
pniperlr  ihlpiwd  or  laden  on  txwid  the  UDie,  or  any  In- 
mrer  of  SDeh  property,  or  or  any  part  thereof,  shall,  upon 
convloUoa  thereof,  be  deemed  and  adjudged  guilty  of 
felony,  and  ihiillbfl  ponlihedby  Imprlionmentlu  aitate 
prison  foT  a  term  not  leu  than  two  yBars. 

I  i.  Any  person  or  person*  irbo  shall  wlUfDIly  or  cor- 
ruptly attempt  tocaat  away,  bom,  slak,  Seattle,  or  other- 
wise destroy  any  vessel,  canal  boat,  or  other  craft  npon 
any  of  the  lakes  or  other  navigable  Inland  waters  of  thU 
state,  or  npon  any  nanal  of  this  state,  with  Intent  or  de- 
sign to  li^oreor  deft«nd  the  owner  or  owners  of  Bucb  Te»- 
■el.  canal  boat,  or  other  armft.  or  the  owner  or  owners  of  any 
property  shipped  or  laden  on  basutl  the  same,  or  any  to- 
■nter  of  any  sacb  vessel,  canal  boat,  or  other  craft,  or 
property,  or  any  part  thereof  shall,  npon  conviction 
tbereo^  beadjndged  guilty  o(  a  felony,  and  shall  be  pun- 
ished by  Imprisonment  In  a  stale  prison  for  a  term  not 
less  than  one  year. 

I I  Thla  act  shall  take  effMt  Immediately. 


Chap.  30a 
Ak  Act  to  provide  fbr  the  payment  of  bonds  of  towns, 
rllUges,  and  other  mnmcipal  oorporatiooe. 
p^aaxD  April  SO,  1870;  three-flfths  being  present. 
I:,  rvpreteMsd  <n  Aiufe 

SBcnoir  1.  In  all  eases  where  bonds  of  any  town,  vil- 
la^, or  other  municipal  corporation  may  have  been  or 
shall  hereafter  be  Issaed  according  lo  law,  and  In  all  cases 
where  the  payment  of  the  principal  or  Interestof  such 
bonds  shall  not  have  been  otberurlse  paid  or  provided 
fbr,  the  same  shall  be  a  charge  upon  the  real  and  personal 
property  of  such  town,  village  or  municipal  corporation, 
and  shall  be  aasesaed,  levied,  collected,  and  paid  In  like 
manner  as  other  debts,  obligations,  and  charges  against 
■nch  town,  village,  or  municipal  corporation,  except  that 
In  villages  the  same  shall  be  aueased,  levied,  and  col- 
lected by.  the  trustees  thereof  Id  the  [oUowlng  manner: 
The  commUaloneTB  of  said  village.  If  any  there  be.  who 
are  or  have  been  duly  anthorlzed  by  law  to  Issue  said 
bonds;  or  If  there  eball  be  no  commissioners,  then  the 
said  trustees,  or  a  majority  of  (hem,  shall,  on  or  before 
the  llrst  day  of  January  of  each  year,  prepare  and  llle 
with  the  clerk  of  the  said  village  oorporatlon  a  detailed 
statement  of  the  amount  of  bonds  which  may  have  been 
tssaedby  said  village,  or  which  may  beacharge npon  tbe 
same,  with  the  amoout  of  principal  and  Inlereal  which 
may  have  become  due,  or  which  shall  become  due  during 
the  succeeding  year,  and  such  amount  of  principal  and 
Interest  which  shall  be  already  due,  or  which  shall  be- 
come due  during  such  succeeding  year,  shall  be  by  the 
trustees  of  said  village  asseflssd  and  levied  npon  the  tax- 
able property  of  said  village,  and  collected  with  the  other 
taxes  which  shall  be  collected  from  time  to  time  for  vil- 
lage purposes;  and  whenever,  through  In  adverts  nee, 
neglect,  or  other  canse,  any  porllon  of  the  principal  or 
Interest  dne  as  aforesaid  upon  such  bonds  by  snch  mnnl- 
clpal  corporation  shall  not  have  been  paid,  the  same  shall 
be  assessed  and  collected  at  the  llrst  assessment  and  col- 
lection of  taxes  by  such  municipal  corporation  after  such 
failure  oromlmlon  to  pay  the  same. 

(3.  Any  commissioner,  offlceror  ofllcers  whoee  duty  It 
shall  be  to  make  reports  as  provided  for  In  the  first  sec- 
tion of  this  act,  or  to  make  provision  (br  the  payment  of 
the  principal  or  Interest  of  sueb  bonds  ss  aforesaid,  and 
who  shall  fall  or  rpflise  to  make  such  report,  or  to  pro- 
vide fbr  such  pnymeul,  shall  be  liable  to  a  penally  not 
exceeding  one  tboasand  dollars,  nor  less  than  two  hun- 
dred and  fifty  dollars,  lo  be  sued  for  and  recovered  by  the 
holder  of  any  of  the  aforesaid  bonds  or  obligations. 

IS.  This  act  shall  take  effbct  Immediately. 


Air  Atrr  to  amend  &ii  act  passed  April  thirteenth, 
elKbl«en  hundred  and  flfty-Ave,  entitled  "An  act  in 
relatloii  lo  the  collection  of  taxes  on  lands  of  non- 
residents, and  to  provide  tbr  the  sale  of  snch  land* 


tor  nnpald  taxes." 

Pabbbd  April  IS,  18 


;  three-filths  being  present. 


8KTI0N  1.  A  mortimiee  whose  mortgage  la  duly  re- 
corded, or  the  assignee  of  any  mortgage  whose  asslinment 
la  dnly  recorded,  and  the  personal  representatives  of  such 
mortgagee  or  assignee,  who  shall  have  died  with  the 
comptroller,  as  required  by  law,  a  notice  and  description 
ot  his  mortgage,  may  at  any  time  alter  the  sale  of  all  or 
any  part  of  the  mon^ged  premises  for  unpaid  taxes,  and 
before  the  expiration  of  six  months  from  the  giving  of 
Uie  notice  required  by  section  seventy-seven  of  chapter 
four  hundred  and  twenty-eeven  of  the  laws  of  eighteen 
hundred  and  fifty-five,  entitled  "An  act  In  relation  to  the 
collection  oftaxes  on  lands  of  non-residents,  and  to  pro- 
vide for  the  sale  of  such  lands  for  unpaid  taxes,"  may 
redeem  the  said  premises  so  sold  or  any  part  thereof  from 
the  aald  sale.  If  the  said  sale  sbaU  have  been  made  by 
the  comptroller,  such  redemption  shall  be  made  by  pay- 
ing to  the  itale  treasurer,  upon  the  certificate  of  the 
comptroller,  for  the  use  of  the  purchaser,  his  hetn  or 
assigns,  the  sum  menlloned  in  bis  certificate,  with  Inter* 
est,  at  the  rale  allowed  by  law  in  the  case  ot  redemption 
by  occupants  from  the  date  of  such  certificate;  and  If  the 
said  sale  shall  have  t>een  made  by  a  county  treasurer  or 
other  county  oIBcer,  the  redemption  shall  be  made  by 
paying  to  the  oounty  treasarer  the  amount  tor  which 
said  lands  were  sold,  with  Interest  at  the  same  rale,  from 
the  day  ot  sale.  The  mortgagee  or  assignee  of  a  mort- 
gage, or  other  person  redeeming  lands  sold  Ibr  DDpald 
taxes  as  authorised  by  thla  section,  shall  have  a  lien  on 
the  premises  so  redeemed  for  the  amount  paid,  with  In- 
terest thereon  from  the  time  of  snob  payment,  at  and 
after  the  rate  of  seven  per  oentum  per  annum.  In  Ilk* 
manner  as  If  the  same  had  been  Incladed  In  the  mort- 
gage. Section  one  of  chapter  two  hundred  and  eighty* 
five  of  the  laws  ot  eighteen  hundred  and  sixty-two,  en- 
titled "An  act  to  amend  ebepter  tour  hundred  and  twen- 
ty-seven, of  the  laws  of  eighteen  hundred  and  finy-five," 
passed  April  seventeen,  eighteen  hundred  and  sixty-two, 
la  hereby  repealed. 

(  2.  Election  seventy-seven  of  chapter  fbnr  hundred  and 
twenty-seven  ot  the  laws  of  eighteen  hundred  snd  fifty, 
five,  mentioned  In  the  first  Becllon  of  Ibis  act.  Is  hereby 
amended  by  adding  thereto  these  words:  "Such  notice 
may  be  given  at  any  time  after  the  expiration  of  two 
years  from  the  last  day  of  such  sale." 

13.  Section  eighty-one  of  said  chapter  fhur  hundred 
and  twenty-seven  of  the  laws  of  eighteen  hundred  and 
fifty-five,  Is  hereby  amended  by  adding  thereto  the  fol- 
lowing paragraph : 

"  A  copy  of  such  notice  served,  together  with  the  affi- 
davit of  some  person  who  shall  be  cenlfied  as  credible  by 
tbe  officer  belbre  whom  such  affidavit  sball  be  taken, 
that  snch  notice  was  duly  served,  speclQ-Ing  tbe  mode 
of  service,  sball  be  filed  In  the  office  of  the  comptroller 
within  one  month  after  such  service." 


Av  Acrr  to  provide  for  repi^rlne  and  keeplngrin  order 
hlKhwayn,  streets  and  roads  oetween  dties,  towna 
and  villa^. 

Fasbbd  April  11, 18TD;  three-flflhs  being  present. 


fotlowt  .' 

flEcnoif  1.  Whenever  ablgliway,atreot  or  road  sball  b» 
on  the  line  between  acltj'.  town,  or  village,  or  between 
either  of  tliem,  the  officers  authorized  and  required  to 
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rapslr  knd  keep  In  ordar  the  lil|b«ari,  itreeta  «na  roads 
Id  Bnchcltr,  town  •odvIltace.Bhall  meet  toeeUierU  the 
tUMjor't  olBot  In  lachcltr,  If  •aldblBhwav-*t'eetornittd 
be  on  the  line  betvwn  k  dt;  and  tovn  or  ft  city  and 
vlIlBce,  or  M  the  oOlce  ot  the  town  clerk  of  inch  town.  If 
the  unie  be  on  the  line  between  a  toim  and  Tillage,  on 
the  flnt  Monday  of  Uar  In  each  year,  at  twelve  o'clock 
M„  and  dlTideaaeb  blshway.  nreei  or  road,  and  allot  one 
part  thereof  to  *noh  city  and  the  other  to  moh  town  or 
Tillage,  or  one  part  thereof  to  such  town  and  the  other  to 
inch  Tlllase,  u  the  eaae  nay  be.  In  enoh  manner  tbat  the 
labor  and  expense  of  worklniand  keeping  In  repair  each 
highway,  street  or  road  may  be  equal  as  near  as  may  be. 

I X  Upon  the  neglect  or  fUiare  to  attend  on  the  part  of 
the  oHlcen  ot  any  city,  town  or  Tillage,  at  the  time  or 
plsoes  designated  In  the  Arst  aeotlon  of  this  act,  for  the 
purposes  therein  ment1oDed,theoffieen  of  the  otty,  town 
or  Tillage  present  may  perform  the  said  duty,  and  when 
done,  the  dlTlaloos  thus  made  shall  be  o(  the  same  fbrae 
and  eflftct  aa  If  made  by  the  Joint  action  of  such  city  and 
town,  or  such  city  and  Tillage,  or  BDch  town  and  Tillage. 

1 1.  The  statement  of  the  diTislon  madeponnantto  the 
proTlBlons  of  the  first  or  second  section  of  this  act  shall 
be  rednoed  to  writing  and  properly  antbentleated  by  the 
oSloen  making  the  same,  and  shall  be  Sled  wltblD  ten 
days  after  SQchdlTlslon  Is  made  In  the  offlaes  of  the  olty 
olerk  of  the  dty,  of  the  town  oterk  of  the  town,  and  of  the 
■dark  of  the  village,  between  vhom  soeh  division  has 


I  i.  This  act  shall  take  aOtoot  Immedlattir- 


Chap.  321. 
Ax  Act  to  provide  for  the  appraisal  of  canal  claims 
against  the  state. 
Passkd  April  U,  isro :  three-flftbs  bring  preeenL 

Tfie  Ptople  vf  Ot  BttUe  cf  Ifmir  Ftirk,  r^resmterf  ^n  Bmalt 
and  AatnMj/,  do  enaet  ai/oUoua: 

Sscnottl.  Jurisdiction  U  hereby  granted  to  and  con- 
ferred upon  tbe  canal  appraisers  to  bear  and  determine 
all  claims  against  the  state  of  any  and  all  peisons  and 
corporations  fbr  damages  alleged  to  have  been  saetalned 
by  tbem  from  tbe  canals  of  tbe  state,  or  from  their  use 
and  management,  or  reanltlng  or  arising  from  the  negli- 
gence or  conduct  of  any  o&lcerof  the  elate  having  charge 
thereof,  or  rttmltlng  or  arising  from  any  accident  or  other 
matter  or  thing  oonnectedwith  thecanetu:  butnoaward 
aball  be  made  nnleM  tbe  facta  proTed  shall  make  ont  a 
case  which  would  create  a  legal  liability  against  the  state 
were  the  same  catabllahsd  In  evldencs  Id  a  court  of  Just- 
loeagalustan  IndlTldoal  or  corporation  :  and  In  case  such 
legal  llablUtysball  be  satlslkotoniy  estubllshed,  then  the 
appraisers  shall  award  to  the  claimants  snchanm  as  shall 
be  Just  and  equitable,  snttlect,  howeyer,  to  the  right  of 
•4ipeal  to  Uie  canal  board  In  all  cases.  In  the  manner  now 
provided  by  law;  provided,  that  the  provisions  of  tbis  act 
shall  not  extend  to  claims  arising  from  damages  resnlt- 
Ing  from  the  navigation  of  the  canals. 

%X  The  claimants  shall  tile  their  claims  in  the  offloe 
of  the  canal  appraisers  within  two  years  from  tbe  lime 
said  damages  shall  haTe  aconied.  bot  claims  for  damages 
which  shall  have  accrued  more  than  one  year  prior  to  the 
passage  ottblsacl  shall  be  Died  within  one  year  from  the 
date  hereot  The  canal  appraisers  ere  hereby  authorised 
and  required  to  employ  counsel  on  bebalfof  the  state,  on 
the  hearing  of  snob  claims,  aa  may  be  necessary  lo  protect 
the  Interests  of  the  state.  Alt  sctsor  partaof  acta  Inoon- 
slslent  with  this  act  are  hereby  repealed. 

I  8.  Tbe  said  board  of  canal  appraisers  shall  prescribe 
rules  Bs  to  the  Ibrm  and  manner  In  which  clalmanta  shall 
make  out  and  verify  their  statement  of  claims ;  and  they 
Shall  provide  a  general  rule  for  the  taking  of  evidence 
<t  be  examined  orally  tMfore 


When  the  witness  shall  d< 


said  board,  and  lor  reducing  to  writing  and  preserving 
said  evidence  when  taken.  The  said  board  Is  hereby 
authorised  to  Isane  snbpceuas  for  the  attendance  of  wit- 
nesses,  and  shall  have  power  to  compel  their  attendanoa 
by  attachment,  and  to  panlsb  them  for  contempt.  In  tba 
same  manner  as  Is  now  provided  by  law  In  relation  ta 
courts  of  record;  and  the  said  board  shall  also  have  power 
to  administer  oaths  to  wltnesae*  and  l«  Isaoe  commis- 
sions for  the  examination  of  witnesses  residing  out  of  tba 
SUte. 
I  <.  This  act  shall  take  ellbet  Immediately. 


ks  Act  to  regutatfl  the  hoars  at  labor  of  meohanhx, 
worklngmen  and  laborers  In  the  emploj  of  Um 
state,  or  otherwise  engaged  on  publlo  worlu. 


Passxd  April  M,  ISn). 


BKonon  1.  On  and  after  the  passage  of  this  act,  elgbt 
hours  sball  oonstltnte  a  legal  day's  work  tOr  allclasaes 
of  mechanics,  worklngmen  and  laborers,  excepting  those 
engaged  In  brm  and  domestic  labor;  bnt  overwork  for 
an  extra  oompeDsatlon.  by  agreement  between  employer 
and  employee.  Is  hereby  permitted. 

{2.  This  act  shall  apply  to  all  mecbanlca,  worklngmen 
and  laljorers  now  or  hereafter  employed  by  the  state,  or 
any  municipal  corporation  therein,  through  Its  agenla  or 
ofllcen,  or  In  the  employ  of  persons  controoUng  With 
the  state,  or  such  corporation,  for  performanoa  of  poblio 

)  S.  Any  olDoer  or  oflleers.  or  agents  of  this  state,  vt  of 
such  corporation,  who  shall  openly  violate  or  otherwiae 
evade  the  provisions  of  this  act,  shall  be  deemed  guilty 
otmaltoasance  In  olDce,  and  be  liable  to  suspension  or 
removal  accordingly  by  tbe  governor  or  head  of  tba 
department  to  which  such  oncer  Is  attacbed. 

1 4.  Any  party  or  parties  contracting  with  the  state,  ruF 
any  such  corporation,  who  shall  fall  to  comply  with,  or 
secretly  evade  tbe  provisions  hereof,  by  exacting  aud  re- 
quiring more  hours  of  labor,  for  the  oom  pen  ution  agreed 
to  be  paid  per  day,  than  Is  harein  Qxad.  shall,  on  convic- 
tion thereof,  be  deemed  gultty  of  a  misdemeanor,  and  b« 
punished  by  a  flue,  not  lees  than  one  hundred  nor  ex- 
ceeding live  hundred  dollars,  and.  In  addition  thereto, 
shall  forfeit  such  contract,  at  the  option  of  the  stale. 

)  6.  CThapter  eight  hundred  and  Hfty-stX  of  the  laws  Of 
eighteen  hundred  and  sixty-seven,  entitled  "An  act  to 
limit  the  taouTS  of  labor  constituting  a  day's  work  to 
eight  hours,"  passed  May  ninth,  eighteen  hnndred  and 
sixty-seven.  Is  hereby  repealed. 

I  e.  Tbta  act  shall  take  eUbct  Immediately. 


Ak  Aot  to  amend  tbe  laws  reUUng  to  elecQona. 


SE(Trio:i  1.  All  laws  and  parts  of  lawa  which  direct  or 
require  the  registers  or  Inspectors  of  elections,  or  other 
oOceri  of  elections,  to  tender  to  or  require  of  a  colored 
man  offering  to  vote,  whether  when  challenged  or  not 
challenged,  any  oath  other  than  or  dlObrent  from  the 
onth  which  they  are  directed  or  rpqulred  to  lenderto  or 
require  of  a  white  man  In  like  cases,  are  hereby 
repealed;  and  all  laws  or  parts  of  lews  which  direct  or 
require  the  reglsten  or  Inspectors  of  election  to  Interro- 
gate a  colored  man  odierlng  to  vote,  or  when  offered  as  a 
witness  as  to  th*  qaallBcatlons  of  other  voters,  whether 
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Then  otaallenKed  or  not  chkll<Dg«d.  byputtlDK  to  him 
qauUoiii  or  regQlring  uiswera  other  than  thoae  pr» 
•crlbed  to  be  potto  or  required  (Tom  >whll«  man,  under 
like  clrcnmBtaDcee.  are  hereby  repealed,  and  Itahallnot 
be  lawfal  for  the  register*  or  Intpeclora  of  elections  to 
tender  to  or  to  admlnlaler  to  a  colored  man  any  oath,  or 
topDtany  qneatlona  or  require  any  an b were  other  than 
■ueha)i,ander  like  alrcomatancBB.  ILla  lawfQl  to  lender, 
admlnlater,  pat  lo  or  reqnlre  from  a  while  man. 

f  2.  It  shall  not  be  lawful  for  the  roisters,  Inapectora, 
oanvaaaen,  or  other  officers  of  election,  to  reject  the 
name  rrom  the  registry,  or  the  vote  of  any  colored  man, 
except  for  like  caasea  aa  would  make  It  their  duty  to 
r^ect  the  name  or  the  vote  of  a  while  roan. 

%3,  Any  reglatsr,  inspector  or  other  officer  of  elections 
oltbD ding  against  the  provisions  of  thia  act,  shall,  npon 
conviction,  be  adjudged  guilty  of  a  roiademeanor,  pun- 
ishable by  a  fine  of  Ave  hondred  dollars  and  Imprison- 
meat  fOr  alx  months. 

H.  This  act  ahall  take  effect  immediately. 


An  Act  In  relation  to  county  courta. 
Pashid  April  38,  WO ;  three-Ilfthi  being  present. 


Bacnos  1.  Theconnrycoarls,  In  addition  to  the  powers 
thejr  now  posseaa.  ahall  have  Jurisdiction  lu  dvU  actions 
where  the  relief  demanded  is  the  recovery  of  a  sum  of 
roooey  not  exceeding  one  thousand  dollars,  or  the 
recovery  of  personal  property  not  exceeding  In  value  one 
thousand  dollars,  and  lo  which  all  the  defendants  are 
realdenti  of  the  county  in  which  the  action  Is  brouKht 
at  the  time  of  Its  commencement,  subject  to  the  right  of 
the  supreme  court,  npon  special  motion,  for  good  cause 
■howD.  to  remove  any  sach  action  Into  the  supreme 
eourt  before  trial,  and  also,  on  such  removal  being  made, 
toebang*  tlie  Tenneor  place  of  trial.  They  shall  have 
■neh  appellate  jurisdiction  aa  la  now  provided  by  law. 

|2.  Coats  In  the  county  courU  In  acllonsBnthorized  to 
be  brought  therein  by  the  preceding  section  shall  be  the 
aame,  and  ahall  be  recovered  tn  theaBmecaaeBonly,aaln 
the  like  actions  In  tbe  supreme  court. 

{  S.  Power  of  local  Ic^alatlon  la  hereby  confM-red  on  the 
aeveral  boarda  of  sapervlson  to  establish,  by  local  law 
applicable  to  their  several  counties,  the  salary  of  Uie 
eounty  Jndge,  and  of  the  surrogate  when  elected  aa  aepa- 
rale  officer,  auch  aalaries  to  be  payatile  out  of  the  county 
Irenanry ;  provided  that  tbe  aalary  of  no  county  Jndge  or 
surrogate  ahall,  when  once  so  eatabliahed,  be  dlmlnlahed 
during  hla  term  of  office. 

|4.  It  ahall  be  lawful  for  Ibe  boards  of  supervlaora  ol 
the  several  coontles  to  antborlce  the  surrogate  therein  to 
employ  the  necessary  clerks,and  the  said  boarda.ahall 
Ox  Ihe  compensation  to  be  paid  such  clerks. 

{&  This  act  shall  take  elTect  immediately. 


pASBBn  Apffl  £8, 18T0;  Ibrce-fUtfas  being  present. 


SKCTtoit  1.  All  lawa  and  parla  of  laws  wbioh  provide  or 

prescribe  that  the  electora  of  thIa  state  sball  oanae  their 

-mes  to  be  reglBtetMl  or  enrolled  with  reglatera  of  elco- 


tlon  or  other  election  offlMi*,  at  any  day  prior  to  the  day 
on  wblcb  an  election  Is  to  be  held,  are  hereby  repeiUed, 
exoept  so  Ikr  a«  the  aame  apply  to  tbe  city  and  oonnty  of 
New  York. 

1 3.  Nothing  In  this  act  contained  ahall  l>e  oonsbned  to 
apply  to  the  oity  and  county  of  New  York,  nor  to  repeal, 
alter,  or  amend  any  of  the  proTlslona  of  an  act  entitled 
"An  act  In  relation  to  electlona  in  the  city  and  oouaty 
Of  New  York,"  passed  AprU  Qfth,  eighteen  hi 

IB.  ThU  act  ahall  take  ellset  Immediately. 


An  AcTF  releasing  the  Interest  of  the  people  of  tba 
■tale  of  Mew  York  In  certain  real  ealate  to  Nelson 
Dnfott. 


D  April  9,  I8T0,  by  a  two-thirds  vole. 


SuTTioifL  All  the  eaUte,right,  title  and  Interest  orthe 
people  of  the  stale  of  I4ew  York,  acquired  by  escheat,  by 
reason  of  the  alienage  of  Joseph  Woods,  deceased,  of,  In 
and  to  that  piece  or  parcel  of  land  situate  In  the  town  of 
Clayton,  county  of  Jefferaon,  stale  of  Hew  York,  of 
which  the  said  Joaepb  Woods  died  poasessed.  and  con- 
veyed to  him  by  D.  D.  CUvIn,  by  deed  dal«d  November 
thirty,  eighteen  hundred  and  sixly-elx.  and  recorded  In 
the  clerk's  office  of  Jellbrson  eounty,  December  tblrleen, 
eighteen  hundred  and  slity-slx.  In  book  one  hundred 
and  aixty-elghl  of  deeda,  page  three  hundred  and  eighty- 
seven,  etc.,  la  hereby  released  to  Melaon  Dufort,  of  the 
town  of  Clayton,  In  aald  connty  of  Jeffbrson. 

12.  Nothing  herein  oonlalned  sball  be  oonatrued  to 
Impair,  release  or  discharge  any  right,  elalm  or  Interest 
of  any  creditor  or  purehaaer,  heir  at  law  or  devisee.  In 
tbe  said  real  estate. 


JUDICIARY  ELECTION. 


The  election  for  court  of  appeals  Judges,  held  on  T 
day  last,  resulted  In  the  success  of  the  ei 
ticket.  The  vole  polled  was  very  light,  especially  In  the 
rural  dlatrlctd.  which  &ct  may  birly  be  construed  Into 
an  admission  on  the  part  of  the  people  that  Judges  ought 
not  to  be  elected  by  popular  vote.  Since  the  adoption 
of  tbe  constitution  of  ISIS,  tbe  decisions  of  tbe  eourt  of 
appeals  have  not  been  received,  at  least  ontslde  of  onr 
own  state,  with  that  resi>cat  and  acquiescence  which, 
prior  to  that  time,  had  always  twen  accorded  lo  tba 
dedslonsof  our  court  of  last  resort.  This  waa  from  no 
faultorrulUnglnonrJodgea,  but  from  the  radical  defeat* 
of  onr  Judicial  system.  Bat  hereafter,  with  »  sounder 
syalem.  and  Judges  of  acknowledged  ability,  learning 
and  industry,  the  lost  prestige  of  the  oonrt  will  be  re- 
gained, and  we  may  safely  say  that  nootber  oonrt.  except 
perbepa  Ihe  supreme  court  of  the  United  States,  will 
haveao  greet  an  influence  upon  the.  lawa  and  Jurispru- 
dence of  the  other  atalee. 

The  following,  being  the  nominees  on  the  Demoeratia 
ticket,  win  constltnte  hve  of  the   seven  Judges  of  the 
court  of  appeala  for  the  next  fourteen  yeara: 
,  — Ranfonl  E.  Church. 
*(;cj,  — Willlani  F.  Allen 
A.  Kapollo,  Martin  Grove 

Two  or  the  four  Republlran  cand  idates  are  also  elected, 
bnt  which  two  will  not  probably  be  known  fbr  a  week 
hence.  The  TWAune  Incline*  to  the  opinion  that  Cbariea 
J.  Folger  and  Cbarlsa  Andrews  will  be  the  man. 
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Albant,  Mat  SS,  1870. 


COURTS  AHD  DECISIONa 

The  method  which  •  oonrt  pun nea  In  arriTlng  mt 
tit  dediioiiB,  on  osoiet  submitted  to  it,  has  an  im- 
portknt  inflaence  upon  the  wei^t  of  Ita  opinions, 
oraiddered  u  expoollionB  of  the  law.  The  (Haregard 
of  aonad  prindplea  In  thia  respect  la  the  canes  of 
■ome  ooofluion  in  oar  Jndldal  oraoles,  and  the  reenlts 
vblob  aooamolatu,  In  oonree  of  Ume,  nnder  wrong 
methods  of  deliberation,  eerlooal^  aflbot  the  profee- 
^onand  thecharaoter  of  onrjariepradenae. 

The  reaeon  wliy  the  final  determination  of  qaesUona 
of  law  la  left  to  a  ooort  oonstltnted,  for  the  parpoee, 
of  leveraljuc^es,  rather  than  to  several  tndepemlent 
courts  of  one  Judge  each.  Is  that  we  may  gain  some- 
thing more  than  the  JndiTldnal  opinions  of  several 
minds  qnsUfled  and  opposed  by  eaoh  other ;  it  Is  to 
get  the  opinion  of  aoowt,-  a  composite  opinion  which 
ahall  evolve  the  doctrines  of  the  law  in  conference, 
and  promulgate  them,  so  Ibr  as  union  of  Judgment 
f^ves  certainty  and  preolslon,  and  no  further. 

If  a  court,  after  hearing  an  argument,  should  confer 
together,  under  the  settled  policy  Of  urlTJng,  by  dis- 
cuaslon  if  neoDssnry,  at  a  common  result,  uniting,  so 
Eu  as  practicable,  In  a  view  in  which  all  or  a  dear  mwr- 
Jorlty  were  agreed,  and  going  no  hirther  than  this, 
the  Jndgmente  of  Uiat  ooort  would,  if  the  members 
were  men  of  even  respectable  proftaaional  attainment, 
be  eaatlouB,  harmonious,  dear  and  wdghty.  By 
reason  ofsuoh  oonfersuce  and  the  eonsequent  llmlta- 
tlona  of  opinion,  the  membeis  of  the  court  would 
alwaysknow  what  the  court  had  decided,  and  in  sub- 
sequent casea  nJeing  the  same  qneetion,  instead  of 
laboring  to  ascertain  what  was  the  elgniflcaoee  of 
previous  Judgments,  they  would  have  dmply  to  oon- 
sMer  how  to  apply  the  rule  which  they  bad  previously 
united  in  adopting. 

If  Bueh  a  court,  desiring  to  Msign  Itsressone  In  each 
ease,  were  to  direct  one  of  its  members  to  draw  up  a 
statement  of  the  result  of  such  oonfersnoe  as  a  report 
of  their  Judgment,  the  reader  would  then  have  the 
optiUonofaeottrt,  Such  an  opinion  always  addresses 
itself  to  the  profesalon  with  a  so  perior  sanction  to  that 
poesessed  by  Indlvidnal  utterances.  It  possesses  the 
qualities  peculiar  to  judicial  taitdom.  The  reports  of 
such  courts  ss  these  always  win  the  respect  and  ooa- 
fldenoe  of  the  profession.  They  can  contain  nothing 
of  the  pecoliar  and  eccentric  opinion  of  one  man ;  all 
traces  of  those  professional  Idlosyncradea  which  the 
best  of  Judges  sometimes  carry  with  them  to  the 
bench,  are  sUted  out.  The  Judgments  reported  are 
the  ooncnrrenoe,  and  not  the  dissensions,  of  the  court ; 
and  they  have  the  weight  of  the  united  expression  of 
•  united  opinion. 

Let  us  suppose,  on  the  other  hand,  that  under  the 
pressure  of  business,  or  in  haste  to  adjourn,  a  court, 
aflerhearlngthe  ailments  in  a  large  number  of  cases, 
allot  to  the  several  members  the  duty  of  preparing  an 
opinion  in  each,  without  first  determining  the  result. 
Let  n*  anppOM  that,  to  aecure  a  tboroi^h  dlscneeion. 


they  designate  Judge  A  as  primut  and  Judge  B  sa 
tteundvt,  to  examine  No.  1  on  the  calendar,  and  pre< 
pare  each  his  opinion ;  Judge  C  and  Judge  D  to  do 
the  some  with  No,  2.  Upon  the  same  method,  in  oases 
of  great  importance,  a  greater  numtier  of  Judges  will 
.be  charged  with  the  duty  of  investigatjug  the  case 
and  preparing  opinlona,  Bach  Judge  deliberates  only 
upon  the  cases  assigned  to  him,  and  Uien  prepares  a 
brief  on  each  of  them,  which  he  calls  an  opinion.  He 
desires  that  bis  opinion  shall  be  such  as  the  court 
will  adopt.  He  fortifies  it  with  various  bulwarks. 
He  says,  after  laying  down  the  law  as  he  understand* 
It,  "  but  If  my  brethren  should  not  agree  in  this  view 
of  the  law,  we  must  reach  the  same  result  by  another 
view,"  and  then  invokes  dUTerent  and  even  luooa- 
dstent  principles  to  sustain  his  conclusion.  Just  aa 
counsel  bome  their  points  to  take  the  court  with 
them  on  one  ground  or  another. 

When  all  the  opinions  have  been  prepared,  the  court 
oome  together  toi  consallatlon.  The  opinion  of  Judge 
A  la  read,  then  that  of  Judge  B,  and  the  court  vote 
which  rseolt  they  will  adopt. 

"nils  method  gives  us,  not  the  opinion  of  Me  eourf, 
hut,  at  best,  the  opinion  of  Judge  A,  Indorsed  by  a 
m^ority ;  or,  as  will  often  be  the  case.  It  gives  us  the 
result  arrived  at  by  Judge  A,  with  expressiauB  of 
deubt  as  to  the  ressons  assigned  by  blm. 

What  deference  can  we  expect  will  be  paid,  outside 
the  JurisdIcUon  of  our  own  state,  to  the  Judgments 
of  a  court  which  habituaUy  refrains  Crom  forming  any 
opinions  of  lis  own  as  a  court,  and  contents  itself  with 
issuing  the  Individual  paper  of  each  member  tn  turn, 
indorsed  wtiAou<  recourse,  as  one  may  say,  by  a  bore 
majority  of  the  other  membersT 

This  method  la,  perhaps,  more  sgreeable  to  the 
Judges  than  the  other.  If  the  court  be  oonstltnted  of 
persons  uncongenial  to  each  other.  It  also  la  said  to 
diepoee  of  any  one  calendar  more  expedltionaly. 

But  its  disastrous  effects  upon  the  reputation  of  the 
court,  and  on  the  aathority  of  lis  expo^tions  of  the 
law,  are  sadly  Illustrated  in  the  reoent  history  of  some 
of  the  courts  of  our  state. 

The  court  which  adopts  sudi  a  method  does  notknow 
what  It  has  dedded.  The  profession  do  not  know 
whether  the  court  has  decided  any  thing.  They  get 
the  opinion  of  Judge  A,  aaaigning  M*  reasons  why  the 
Judgment  ehould  be  so  and  so,  and  the  opinion  of 
Judge  B,  assigning  very  different  reasons  for  the  same 
conclusion,  and  the  voteof  anu^orlty  in  Ihvor  of  the 
oondualon;  but  when  the  reasons  assigned  In  Uie 
opinions  ore  invoked  to  govern  another  case,  we  are 
told  that  the  court  did  not  adopt  the  reasons.  In  some 
cases  we  have  inconsistent  opinions  based  on  hostile 
doctrines,  leading  under  peculiar  drcumstancee  to  the 
same  Judgment,  with  no  due  to  the  opfufon  of  llM 
court,  nor  even  any  Indication  that  (Ae  court  had  any 
opinion.  We  have  hod,  even.  In  a  reoent  instance, 
one  Judge  dedaring,  by  an  extra-Judldal  statement, 
that  the  court's  opinion  was  contrary  to  the  reasons 
assigned  in  the  written  opinion,  which  led  to  the  Judg- 
ment, and  which  was  offldally  reported  as  sudi. 

The  reporters  have  been.  In  some  inetanoes,  reproved 
for  publishing  sudi  opinions  ;  but  the  reporters  can- 
not be  Justly  blamed,  on  (Ae  verbal  authoritj/  of  one 
judge,  for  pnblisbiqg  (he  vrttUn  opiniOK  <if  onotAer 
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judge  tm  Ma  avthority,  U  repreoenting  ttie  dedelon 
of  the  Mart.  Wbo  sball  dedde  when  the  Judge*  dis- 
agree as  to  what  the  court  has  decided  T 

A  bighl7  etit«eined  author  (Blshup)  has  recenUy 
Impt^cued  the  ftnthorltjr  of  the  New  York  dedsiooa, 
on  the  ground  of  the  alibied  Inflaence  of  politick 
(.■ousideraUoDS.  We  believe  that  no  greater  mittake 
oould  be  made  on  this  point  Tlie  courts  of  onr  stale 
are,  with  very  few  and  looal  exceptlona,  marked  by 
the  same  hl^  degree  of  personal  ability,  wisdom  and 
Integrity  that  tli^  have  ever  maintained. 

Bat  no  oonrt,  however  higb  lie  position,  however 
great  the  learning  of  ila  members,  can  ansbdn  Its 
authority,  beyond  Its  own  local  Jurisdiction,  nuleea  It 
fbrmanoplnioaof  itsown,  (MO  court,  upon  the  qaes- 
tlona  of  law  which  oome  before  it,  and  lake  can  thai 
Its  members  shall  not  assume,  much  lees  be  required 
to  fkvme,  by  auUclpation  before  final  decision,  their 
statements  of  its  Judgment. 

If  our  oonrts  will  take  advantage  of  the  changes  in 
onr  Jndldary  ayvtem  about  to  take  place,  to  Inangu- 
rate  the  policy  of  deciding  each  canae  by  the  oonlbrence 
of  the  court,  before  any  member  is  committed  by  ills . 
anthorehlp  of  an  opinion,  and  of  announcing  the 
opinion  of  the  court,  not  that  of  the  individual  mem- 
ber who  dellvere  it,  they  will  find  the  sure  means  of 
regaining  the  prlsUne  respect  and  weight  accorded 
at  home  and  abroad  to  the  Judgments  of  Uie  tribunals 
of  this  state. 


STOLEN  SAVINOS-BANE  BOOKS. 

Savings  banks  have  inoreased  so  steadily  In  a  oon- 
■iderable  portion  of  the  couutr;,  tliat  bvday  there  Is 
scarcely  a  village  of  two  thousand  inhabitants  to  be 
fonnd  without  one.  Their  object  oonfessedly  is  to  en- 
courage pnidenoe  and  economy  In  persona  of  small 
means.  They  offer  a  safe  and  profitable  Investment, 
that  imposes  no  greaUr  burden  upon  tlHMe  who  wonld 
avail  themselvM  of  it,  tlian  making  their  deposits 
and  taking  good  care  of  the  deposit  book.  A  la^e 
proportion  of  (hose  who  oontribute  savings  to  tliaee 
iuetltutions  are  ignorant  of  principles  of  finance,  and 
unable  to  employ  their  aorpius  earnings  to  advantage, 
even  if  the  amount  were  worthy  the  name  of  "  capi- 
tal." It  Is  important  that  the  rules  of  the  bank  ehonld 
be  simple  and  easy  to  be  followed  by  its  depositors. 
If  oompUcated,  they  would  be,  to  a  large  extent,  on- 
inlelllgible ;  and,  if  too  strict,  would  repel  that  very 
claas  whom  it  is  espedally  desirable  to  attract  and 
to  retain.  The  beneficial  effbet  upon  the  oommonity 
at  la:^  of  a  well-condaoled  InsUtatlon  for  savlugs  is 
everywhere  reoognixad.  The  trustees  generally  act 
without  oompenaaUc^i,  and  It  la  of  the  last  oonsequenoe 
ttiat  eonfldence  should  exist  between  the  oorpoistlon 
and  its  deposUon. 

Fortunately,  but  faw  difficulties,  ss  appears  ft-om 
the  reports,  have  arisen  between  these  banks  and 
those  who  ai^Joy  its  privileges  which  have  required 
the  intervention  of  ttie  ounrta.  They  seem  to  be  (xn;- 
flned  to  a  determlnaUon  of  the  rights  and  dn^iW  of 
the  respective  partiea,  in  the  event  of  a  19^  of  tbe 
bank-lMMk  by  tlieA,  or  otherwise;  or,  tQStM^allttle 
more  genenUly,  to  oases  of  payment  to  a  wrong  party. 

TUe  by-law*  and  regulations  of  theee  InsUtnUons 


are,  we  presume^  very  nearly  the  same  in  all  parts  of 
the  oonntry,  Tersons  about  to  bsoome  depoaltors  are 
required  to  sign  their  names  in  a  book  containing  the 
by-laws,  and  by  signing,  tbey,  In  eff^  agree  to  con- 
form to  thoae  laws.  The  obligation  assumed  by  the 
bank  to  return  the  amount  of  the  deposit  and  Itaeam- 
lugs,  rests  npon  the  oonditian  Out  these  regulations 
are  compiled  with.  In  many  instancsa,  tbe  depositor 
is  further  required  to  write  his  foil  name,  i^e,  plac* 
of  birth,  resideiwe,  and  ooonpation ;  or,  if  usable  to 
write,  these  ftcts  are  obtained  firam  him,  with  sach 
additional  data  as  wlU  prove  us^tal  in  flitnra, 
when  it  may  become  neosssary  tomakeinqnirisaof  a 
doubtful  applicant  (who  says  he  cannot  sign  his  name), 
in  order  to  test  his  knowledge  of  what  tbe  BeanliM 
depo8ilorhasm*de  a  matter  of  record.  Insomecassa, 
an  additional  precaution  la  adapted ;  a  credible  p«i«cm 
known  to  the  bank  most  IdMiUf^  tbe  party  claiming 
to  be  a  depositor. 

Almoat  always  these  by-laws  are  inaoted.  In  an 
abbreviated  form,  in  the  book  given  to  tlie  depositor, 
one  of  which  provides  that  motwy  shall  not  be  with- 
drawn wltliout  prodnoii^  tbe  book;  sometimea  an 
express  r«^n>lation  makes  tbe  book  an  ordenr  fw  the 
money ;  while  other  banks  say  that  tlte  book  is  "  evi- 
dence of  the  deposit,  and  as  valid  as  a  note  of  hand." 
All  the  banks  agree  in  requiring  immediate  notlae  <rf 
the  loss  of  tbe  book.  AaamattsrofflMt,  those  depoa- 
ltors wbo  are  too  ignorant  to  ccHnprebend  what  a  Mtv- 
Ings  bank-book  means ;  wbo,  unaUe  to  read  a  word 
of  its  contents,  rely  wholly  on  tbeii  memory  for  the 
amount  of  their  deposits,  and  have  no  oonceptlon  of 
any  agreement  between  themselveB  and  the  bank 
when  they  make  their  maika  in  the  lac^  book  kept 
npon  the  counter ;  such  depoaitorB,  we  say,  are  ad- 
dom  careless  of  their  deport  book,  but  evince  a  saper- 
BtlUons  T^ord  for  it,  preserving  it  with  as  mudi  anxi- 
ety and  watchftilnees  as  if  It  were  the  money  itseiCi 

Suppose  a  bank  has  notified  its  depoaltors  that  the 
book  is  tbe  order  for  ttie  money  (equivalent  to  a  note 
payable  to  bearer),  and  it  la  fairly  undarelood  that 
this  Is  the  condition  upon  which  the  deposit  is  made, 
are  Its  officers  Justified  in  paying  the  money  over  10 
any  one  who  may  present  the  book,  when  they  have 
good  reason  to  believe  that  the  book  has  been  stolent 
Is  a  bank  bound  to  exercise  a  reasonable  care  and  dili- 
gence, in  order  that  Uie  genuine  owner  of  a  deposit 
may  receive  his  own,  notwittistandlng  he  tua  been 
robbed  of  his  book,  and  has  not  discovered  the  Ion  in 
season  to  give  notice  to  tbe  bank  officers  T 

We  have  been  able  to  discover  bnt  one  case  where 
this  point  was  material,  and  that  is  a  reoent  decision 
of  tbe  supreme  oonrt  of  Maine.  In  Eavet  v.  FeopU'M 
Savingt  Bank  (1966),  7J  Cvaa.  229,  tbe  payment  was 
upon  a  forged  order,  and  the  liank  was  held  liable.  A 
dictum  of  the  court  is  to  the  effect  that,  had  the  book 
contained  a  notice  that  the  presentation  of  the  book 
should  be  taken  to  be  fall  authorilry  for  paying  the 
money.  It  might  have  been  held  to  be  a  oondlUon  of 
reoelving  the  deposit,  and  deftndanta  would  not  have 
been  liable. 

In  Sidlivan  v.  I^ewiston  InMUution  ^f  Savmgi, 
(isae),  fifi  Me.,  507  (the  case  to  which  we  allade],  one 
of  tbe  rules  of  the  bank  was  as  follows : 

"  As  tbe  offioars  of  the  insUtatlon  may  be  unable  to 
identify  eyery  person  transacting   businass  at  Ul* 
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office,  the  tnstltatlon  will  not  be  respoDsible  for  lorn 
snah^ned  when  adeposilor  has  not  giveo  notice  of  his 
book  being  stolen  or  lost,  if  bui4i  book  be  psid  In 
whole  or  In  part  on  presentment." 

FbualifT'i  book  was  stolen  and  mane;  drswn  by 
two  different  persons,  at  two  dtS^rent  times,  person- 
ating the  plslntiK  FlalntJff  notified  the  bank  Imme- 
d)Bt«l7  on  learning  the  loss  of  his  book,  but  after  the 
money  was  drawn  oat.  No  officer  of  the  bank  per- 
•onall;  knew  the  plaintiff,  or  tbe  peiBons  drawing  Ihe 
money.  The  pMutiS  made  Me  mark. 

The  conrt,  after  alladlng  to  the  Inoonvenlenoe  of 
■trlot  proof  of  IdenUty  among  nnmerooB  depositors, 
says  that  the  depositor  undertakes  to  preserve  bis 
book,  to  giTe  notice  if  lost,  "  or,  fiUllng  to  do  so,  to 
claim,  aa  against  the  luBtltaUoa,  nothing  which  shall 
have  been  pftld  In  good  lUth  and  in  the  axer<!iae  of 
reaaonable  care,  to  any  one  presenting  11." 

The  oonrt  farther  Mtys !  "  A  payment  to  the  wrong 
person  npon  presentment  of  the  t>ook,  even  before 
notice  of  the  loss,  If  It  were  presented  under  snob  oli^ 
onmstsocea,  or  in  aniih  a  manner,  as  would  t«nd  (o 
exdte  suspicion,  or  put  a  man  of  ordinary  pmdenM 
npon  Inquiry,  would  not  exonerate  the  institution. 
Its  officers  are  to  beheld  to  the  exerciae  of  reasonable 
oare  and  diligenoe." 

We  think  the  jmle  of  law,  m  laid  down  In  this 
opinion,  a  sound  one,  namely :  Tbat  tlw  b«u)k  offloen 
ara  bound  to  reasonabls  oare  and  diligence.  This  is 
not  because  the  deposit  is  a  bailment.  There  is  no 
obligation  sssnmed  to  retorn  the  spedflo  property  de- 
posited. It  Is  a  simple  loan,  with  certain  conditions 
as  to  repayment.  Identfficatlon  of  the  person  who 
claims  the  right  to  reoeive  it  Is  IndlBpensable.  If  not 
incorporated  Into  the  by-laws.  It  is  so  unlTersal  a 
custom  that  tbe  condition  may  be  lUrly  considered  (□ 
hare  been  engrafted  upon  the  original  contract  by 
Implication,  that  the  bank  shall  be  entitled  to  reasona- 
ble proof  of  identity,  and  shall  be  held  to  call  for  tt 
under  Busplciona  circumstances.  The  condition  Is  as 
reasoDKble,  and  aa  well  known,  ss  that  of  banks  of 
circulation  and  deposit,  wbloh  pay  checks  only  to 
identified  parties.  In  sarings  banks  tbe  burden  Is 
slight  npon  the  depositor,  oompelllng  but  little  delay, 
while  payment  to  wrong  persons  would  entaU  serious 
losses  npon  the  bank.  Many  depositors  are  poor  and 
Ignorant,  living  in  localities  where  It  la  difficult  to 
keep  deposit  books  In  safety;  obliged  sometimes  to 
place  their  books  In  the  iiands  of  parties  who  prove 
unworthy  of  the  trust;  and  Iteqnently  are  drawn 
trom  a  floating  population  who  do  not  stay  long  In 
any  one  place.  Fairness  to  eetch  side  could  ask  no 
less  than  that  each  should  be  ready,  the  one  to  demand 
and  the  other  to  Itamlsh  means  of  identlScaUon. 

In  the  Lewiston  esse  we  are  at  a  loss  to  apprehend 
why  the  oonrt  sbonld  say  there  wsn  "  no  evidence 
even  of  want  of  ordinary  care,  unless  the  Allure  to 
require  the  party  presenting  the  book  to  produce 
other  evidence  of  his  Identity  besides  tbe  possession 
of  It  is  to  be  so  deemed,"  and  then  conclude  that  such 
Mlnra  was  not  neglectful.  The  genuine  depositor 
could  not  sign  his  name,  and  was  not  known  at  the 
t>ank.  It  does  not  appear  that  any  memorandum  was 
made  at  the  time  they  received  bis  deposit  upon 
wlilch  future  Inquiry  could  be  based,  or  tbat  any  per- 


son witnessed  his  signature  who  could  be  called  in  to 
identify  him,  or  tliat  any  active  steps  whatever  wer« 
taken  to  satisfy  the  bank  officers  tbat  the  application 
was  genuine.  Is  not  the  foot  that  a  man  cannot  wrlt« 
his  name,  coupled  with  the  bet  that  nobody  knows 
him,  enough  to  put  a  bank  officer  on  iiia  Inquiry  T 
In  this  case  two  snooeaBive  individuals  personated  Qia 
unfortunate  owner  of  the  depodt,  90  OS  to  impose  opoa 
the  disbursing  officer.  Yet  it  was  considered  that  h» 
was  reasonably  vl^lant.  Had  the  officer  been  do- 
oedved  on  Inquiry,  hsd  the  person  called  in  to  indentify 
the  applicant  lied  to  the  officer,  or  hod  the  applicant 
himself  answered  oorreoUy  a  list  of  qaeatlons  which 
It  is  lUr  to  presume  the  true  depositor  only  knew,  — 
the  officer  would  have  performed  bis  duty  and  th* 
bank  been  discharged.  But,  with  all  deference  to  so 
weighty  anthoilty  aa  that  of  the  Maine  bench,  we 
lielieve  that  a  rule  founded  on  Iheto  like  these  will 
work  moat  nnflivorably  both  to  banks  snd  tlieir  do- 
poellorB.  We  think,  on  the  tketa  as  presented  in  the 
reportof  the  case,  the  bonk  officer  lUled  to  exerdsa 
reasonable  care ;  and  If  our  conclusion  is  a  wrong  one, 
it  would  be  well  for  banks  to  be  required  by  their 
dhorter  to  obtain  personal  identification  wherever 
there  is  reason  to  suspect  thiud  in  tlie  withdrawal  of 
deposlta. 

LAW  AW D  LAWYERS  IN  MTERATUBB." 
XX. 

DIOKBItS. 

Premiiniiw  that  this  outhor'a  writings  are  fltinl'Iar 
to  every  lawyw,  If  not  to  every  one  else,  I  had  not 
pnipoaed  to  make  any  quotations  from  them  or 
criUdsms  upoo  tbem.  Snt  a  i«-pemsal  of  "  Blsok 
House"  has  indneed  m«  to  devote  a  fow  momeDts  to 
some  lefleotions  upon  this  writer.  It  is  commonly 
urged  against  Dickens  that  he  Is  «  caricaturist.  This 
cannot  be  denied.  Tl>e  aoenes  of  life,  as  be  draws 
tbem,  are  colored  by  his  Strang  imagination  and  hla 
deep  sympathies.  His  inlelleotnal  eyes  seem  to  be 
what  8am  WdlM'  aalla"ap«lr  of  potent  double  mil- 
lion magnifying  gia  miorasoopes  of  hextra  power," 
His  pictures  of  the  theory  and  administration  of  lav 
are  doubUess  ezaggersUons,  but  they  one  oseful  ones. 
In  bis  preboe  to  Xe>  Flaideurt,  Kootne  observes: 
"  For  my  own  port,  I  tliink  Aristc^banea  wsa  rl^t 
In  corryinghlsldeasbeyondthA  bounds  of  probability, 
lliejudgseof  the  Areopagus  perhaps  would  not  easily 
have  dieoovered  that  he  had  satirlied  their  natural 
avidly  for  gain,  the  olever  tricks  of  their  deika,  and 
the  todlooHieas  of  their  advocates.  It  was  proper  to 
exaggerate  these  penonages  a  littie,  to  enable  them 
to  reoogniis  themselvea."  And  so  It  was  proper  Ibr 
Dickens,  in  the  Ikmoos  trial  of  BardM  v,  Itekvlek, 
to  exoaterate  the  Intellectnalnai'iuwnBsscrf  the  Judge, 
the  skill  of  advocates  In  making  mountains  out  of 
mole-hills,  tlie  badgering  of  witnesses,  the  gaimll^ 
of  wom«i,  and  the  stupidity  of  Jorors.  But  In  that 
superb  romance, "  Bleak  House,"  I  And  little  exa^ 
garaUon.  It  would,  indeed,  be  dUBauIt  enn  ftff 
Dickens  to  exaf^rate  tbe  wrongii  growing  out  of  the 
chancery  system  —  that  mnnstroos  monument  of  lifiol 
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ingeanlty,  perversion  and  oppression.  When  I  ro- 
fleot  upon  It,  I  i3m  Qilnk  of  but  one  grtin  of  mlUga- 
tion  that  oar  profeotdon  can  nr^  (br  thamselTes ;  It 
fai  a  aystem  Invented  by  the  nlergy  and  thmst  npon 
ns.  We  have  the  same  ezoose  for  toleraHng  It  that 
tbe  present  generation  of  elavebolders  had  fer  prao- 
tidng  the  eiime  of  elavery.  Belden  dlaooTered  the 
radloal  Ihult  of  the  chanoeiy  B7at«m  two  oentoriei 
ago.  "  Eqni^lnlaw,"  hewya,  "to  the  Mine  that  the 
■pirlt  is  In  Helicon,  what  every  one  pleaaea  t«  make 
It  Sometimea  they  go  aooordlng  to  Conadenoe,  soms- 
tUnea  aooordlng  to  Law,  sometimea  aooordlng  to  the 
Bole  of  Conrt.  Eqnity  Is  a  Rognlah  thing :  for  Iaw 
w«havea  meaoore,  know  what  to  traattj);  Eqnity  la 
according  to  the  Conscience  of  him  that  is  Cbanoellor, 
and  as  that  is  larger  or  narrower,  so  is  Bqnlty.  *Tis 
all  one  as  if  they  ehonld  make  the  standard  for  tbe 
mMBQie  we  oall  a  foot,  a  Chanoellor's  foot ;  what  an 
onoert^n  meaanre  would  this  beT  One  CbantMllot 
has  a  long  Foot,  another  a  abort  Foot,  a  third  an  In- 
dlfbreut  Foot,  "na  the  same  thing  in  the  Chanoel- 
loc'a  Oonadence."  He  might  have  added,  whatever' 
else  It  is,  the  obancellor'a  fbot  is  always  heavy.  TIte 
proposition  substutlally  made  to  onr  present  legls- 
latnre,  to  retnm  to  Oie  diaUnotfon  between  law  and 
eqnity  In  this  state,  strikes  me  aa  wonld  a  propo«al  to 
oongrees  to  retnm  to  the  system  of  Involuntary 
servitude. 

"  Bleak  Hoose  "  is  generally  considered  one  of  the 
anther's  fidlnres.  To  me  It  is  his  greateat  suaoees. 
The  story  Is  too  gloomy,  perhaps,  to  appeal  to  the 
ordinary  novel-reading  taste,  but  for  lawyers  It 
posBoases  a  terrible  Interest  Believing  that  onr  pro- 
fession ore  not  so  Ikmlllar  with  It  aa  Uiey  on^t  to  be, 
let  me  make  some  quotations.  Is  there  much  exi«- 
gsration  in  hisplctureof  the  court  of  chancery  and  a 
ohaneery  sultT 

"On  such  an  aRemoon,  If  ever,  tiie  lord  high  chan- 
cellor ought  to  be  sitting  here,  —  aa  here  he  is — with 
*  foggy  glory  round  bis  head,  softly  flKted  In  with 
crimson  olotb  and  onrtaina,  addreswd  by  a  laige 
advocate  with  large  whtskera,  a  little  voloe,  and  an 
.  interminable  brlef^  and  outwardly  directing  bis  con- 
templation to  tlie  lantern  in  the  roo^  where  he  can 
see  noUilng  but  fo^  On  suoh  an  afternoon,  BOme 
score  of  membera  of  the  high  court  of  chancery  bar 
onght  to  be — as  bare  they  are — mistily  engaged  in 
one  of  the  ten  thousand  stages  of  an  endless  cause, 
tripling  one  anotiter  up  on  slippery  preoedenta,  grop- 
ing knee-deep  in  technicalities,  running  their  goat- 
hair  and  their  horsehair  warded  beads  against  walla 
of  words,  and  making  a  pretense  of  eqnity  with 
serloos  fitcea,  aa  playen  nilgbt.  Onsuchananernoon 
the  various  aolldtors  in  the  canse,  some  two  or  three 
of  whom  inherited  It  from  their  fathers,  who  made  a 
fortune  by  it  ought  to  be— as  are  they  notf— ranged 
tn  a  line,  in  a  long  matted  well  (but  you  might  look 
In  vain  for  truth  at  the  bottom  of  It)  between  the  reg- 
istrar's red  table  and  tbe  tilk  gowns,  with  bills,  cross- 
Mlla,  answers,  r^olnden,  iQjnnctlona,  alSdavlls, 
Issnes,  raferences  to  masters,  masters'  reports,  moun- 
talus  of  ooaUy  nonsense,  piled  before  them.  WeU 
may  tbe  oourt  be  dim,  with  wasUi^  candles  here  and 
there ;  well  may  Uie  fog  bang  heavy  In  It,  as  If  it 
would  never  get  out ;  well  may  the  st^ned-glnsa 
windows  lose  their  oolor,  and  admit  no  light  of  day 


into  the  place ;  well  may  the  nninitlaled  from  tbe 
streets,  who  peep  In  through  the  glass  puies  In  the 
door,  be  deterred  fh>m  entrance  by  ite  owlish  sspect, 
and  by  the  drawl  languidly  echoing  to  the  roof  from 
the  padded  dais  where  the  lord  high  ohanoellor  looka 
into  the  lantern  that  has  no  light  In  It ;  and  where  the 
att«ndant  wigs  stb  all  stack  in  a  ft%-l>ank  !  This  la 
the  conrt  of  chancery ;  whldi  has  its  decaying  bouses 
and  bunted  lands  In  every  shire;  wtdch  has  its 
worn-out  lunatic  In  every  mad-honae,  and  Its  dead 
in  every  chnrchyard  i  which  has  Its  ruined  suitor, 
with  bis  slipshod  heels  and  Qireadbare  dress,  borrow- 
ing and  begging  through  the  round  of  every  man's 
Bcqn^ntanoe ;  which  gives  to  moneyed  might  abnnd- 
antly  the  means  of  wearying  out  the  right ;  which  so 
exhausts  finances,  patience,  courage,  hope ;  so  over- 
throws tbe  brain  and  breaks  the  heart ;  that  there  la 
not  an  honorable  man  among  its  practitioners  who 
would  not  give — who  does  not  often  give— the  warn- 
ing, 'Snflbr  any  wrong  that  can  be  done  yon  rather 
tiian  come  here  I ' 

"  Who  happened  to  be  in  the  lord  cliancellor's  court 
this  mui^y  afternoon  besides  the  lord  chancellor,  tbe 
counsel  in  tbe  cause,  two  or  thres  connsel  who  are 
never  In  any  cause,  and  the  well  of  solloitsia  before 
BeutiouedT  There  Is  the  registnur  below  tbe  Judge, 
In  wig  and  gown  ;  and  there  are  two  or  three  maces, 
or  petty-bags,  or  privy-purses,  or  whatever  they  may 
be,  in  legal  court  suits.  They  are  all  yawning,  for  no 
smmb  of  omiuement  ever  fidls  from  Jabndtcb  asd 
jARNnYOE  (the  canse  In  band)  which  was  sqaeeied 
dry  yeats  and  years  ago.  Tbe  ^orihand  writers,  the 
reporters  of  the  court,  and  the  reporters  of  the  news- 
papers, invariably  decamp  with  the  rest  of  the  r^n- 
lars  when  Jarndyoe  and  Jamdyoe  comes  on.  Their 
places  are  a  blank.  Standing  on  a  seat  at  the  side  of 
the  ball,  the  better  to  peer  into  the  curtf^ned  sanc- 
tuary. Is  a  IJttie  mad  old  woman  in  asqueesed  bonnet, 
who  Is  alYrays  In  court,  ftom  its  sitting  to  its  rising, 
'and  always  expecting  some  incomprehensible  Judg- 
ment to  be  given  in  her  bvdt.  Some  say  she  really 
Is,  or  was,  a  party  to  a  suitj  but  no  one  knows  for 
certain,  because  no  one  cares.  She  carries  some  small 
litter  in  a  reUculet  which  she  calls  her  documents, 
principally  consisting  of  paper  matches  sod  dry  lav- 
ender. A  sallow  prisoner  has  come  np,  in  custody, 
for  the  half-doEentb  time,  to  makeaperaonal  applica- 
tion 'topurgehimself  of  his  contempt ;'  which,  being 
a  sollta^  surviving  executor  who  has  follen  Into  a 
state  of  conglomeration  about  accounts  of  which  It  la 
not  pretended  that  he  ever  bad  any  knowledge,  he  la 
not  at  all  likely  ever  to  do.  In  tbe  mean  time  his 
prospects  in  life  are  ended.  Another  ruined  snitor, 
who  peiiodlcallyappears  from  Shropshire,  and  breaks 
out  into  efforts  to  address  tbe  chancellor  at  tbe  dose 
of  the  day's  business,  and  who  can  by  no  means  be 
made  to  understand  that  the  chancellor  is  Ignorant  of 
hie  existence,  after  making  It  desolate  for  a  quarter 
of  a  century,  plants  himself  in  a  good  place  and  keepa 
an  eye  on  the  Judge,  ready  to  call  out  '  My  lord  I '  in 
a  voice  of  sonorous  compUiut,  on  the  instant  of  his 
rising.  A  few  lawyers'  clerks  and  others,  who  know 
tbe  snitor  by  sight,  linger,  on  tbe  chance  of  his  fur> 
ulshiag  some  fUn,  and  enlivening  the  dismal  weather 
alittie. 
"  Jamdyoe  and  Jamdyce  drones  on.  Tbia  scare-crow 
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oT  ft  enit  bas,  in  coarse  of  time,  beoome  wo  oompU- 
oeMd  ttuit  no  man  Bllve  knows  what  it  meaiu.  The 
panlea  to  It  nndenUnd  It  least ;  but  it  has  been  ot>- 
served  that  no  two  cbanoery  lawyen  can  talk  abont 
It  fbr  Ave  minutes,  witfaont  oomiog  to  a  total  disagree- 
ment aa  to  all  tbe  premise*.  InnDmeiable  children 
have  been  bom  Into  tba  oatue ;  innumerable  young 
people  have  hem  married  into  It;  Innnmerable  old 
people  have  died  ont  of  It.  Eloorea  of  penone  have 
dellrioiuly  found  themselves  made  partlea  In  Jam- 
dfce  and  Jantdyoe,  without  knowing  how  or  why; 
whole  bmiUee  hare  Inherited  legendary  hatreds  with 
the  salt  The  lltUe  plaintiff  or  defendant,  who  was 
promised  a  new  rocking-horse  when  Jaradyee  and 
Jamdyoe  ehoold  be  settled,  has  grown  np,  posaeeeed 
blmself  oT  a  real  horse,  and  trotted  away  Into  the 
other  world.  Fair  wards  of  ooart  have  ftded  into 
■notbers  and  grandmothers;  a  long  prooeMton  of 
chanoeUoTB  has  ooma  In  and  gone  ont ;  the  legion  of 
bills  In  tbe  snit  have  been  transformed  into  mere  bllla 
of  mortality ;  there  are  not  three  Jamdyoe*  left  npon 
the  earth,  perhaps,  since  old  Tom  Jamdyoe  in  despair 
blew  his  brains  oat  at  a  coCbe  house  In  Cbaaoery  lane ; 
but  Jamdyoe  and  Jaradyee  still  drags  Ita  weary  length 
before  the  court,  perennially  hopeless. 

"  J  aradyoe  and  Jamdyoe  has  psBsed  into  ajoke.  Hist 
fs  the  only  good  Ihat  has  ever  come  of  lb  It  has  been 
death  to  many,  bucisajoke  In  theprofeMlon.  Every 
master  In  chancery  has  had  a  reference  out  of  IL 
Every  chancellor  was  '  In  it,'  tor  somebody  or  other, 
when  he  was  counsel  at  the  bar.  Ghmd  things  have 
been  said  about  It  by  blue-noeed,  bnlbous-shoed  old 
benchers.  In  select  pori-wine  committee  alter  dinner 
in  ball.  Articled  clerks  have  been  In  the  habit  of 
fleshing  their  legal  wit  upon  it.  The  last  lord  cbau- 
oellor  handled  It  neatly,  when,  correcting  Mr.  Blow- 
ers, the  eminent  silk  gown,  who  said  that  each  a  thing 
might  happen  when  the  sky  rained  potatoes,  obeerved, 
■  or  when  we  get  through  Jamdyoe  and  Jamdyce,  Mr. 
Blowers ;' — a  pleasantry  that  particularly  tldtled  the 
macea,  bags,  and  parses. 

"  How  many  people  out  of  the  suit  Jamdyoe  and 
Jamdyce  lias  stretched  forth  its  unwholesome  hand 
to  spoil  and  corrupt,  would  be  a  very  wide  qnestlon. 
From  tbe  master  upon  whose  Impaling  dies  reams  of 
dusty  warrants  in  Jamdyce  and  Jamdyoe  have  grimly 
writhed  into  many  shapes;  down  to  theoopylng  clerk 
in  the  Six  Clerks'  Office,  who  has  copied  his  tens  of 
thousanda  of  chancery  folio  pagea  nnder  that  eternal 
heading ;  no  man's  nature  has  been  made  better  by  it. 
In  trickery,  evadon,  procrastination,  spoliation,  both- 
eration, nnder  pretenses  of  all  sorts,  there  are  Infln- 
enoes  that  can  never  come  to  good. 

"  Tfans,  In  the  midst  of  tbe  mnd,  and  at  the  heart 
of  the  fbg.  Bits  tbe  lord  high  chancellor  In  bis  high 
oonii  of  chsncery, 

"  When  we  came  to  the  conrt,  there  was  the  lord 
ehanoellor,  the  same  whom  I  liad  seen  In  his  private 
room  In  Llnooln's  Inn,  sitting  In  great  state  and  grav- 
ity on  tbe  beneh;  with  the  maoe  and  seals  on  a  red 
table  below  him,  and  an  immense  flat  noe^ay,  like  a 
little  garden,  which  scented  tbe  whole  court.  Below 
the  table,  ^ain,  was  a  long  row  of  solicitors,  with 
bandies  of  papers  on  the  matting  at  their  feet ;  and 
then  there  were  the  gentlemen  of  the  bar  in  wigs  and 


gowns — some  awake  and  some  asleep,  and  one  talk- 
ing, and  nobody  paying  much  attention  to  what  he 
said.  Tbe  lord  chancellor  leaned  back  In  his  very 
easy  obalr,  with  hla  elbow  on  the  cushioned  arm,  and 
his  forehead  resting  on  his  hand ;  some  of  those  who 
were  presentdoied;  some  read  the  newspapers;  some 
walked  aboat^  or  whispered  In  groups ;  all  seemed 
perfectly  at  tiielr  ease,  by  no  means  In  a  hurry,  very 
nnoonoemed,  and  extremely  oomfortable. 

"  To  see  every  thing  going  on  so  smoothly,  and  to 
think  of  the  roa^^nen  of  the  suitors'  lives  and  deaths ; 
to  aee  all  that  tall  drees  and  ceremony,  and  to  think 
of  the  waste,  and  want,  and  beggared  misery  It  repre- 
sented ;  to  consider  that,  while  the  alckneas  of  hope 
deferred  was  raging  In  so  niany  hearts,  this  ptdlte 
show  went  calmly  on  from  day  to  day,  and  year  to 
year,  In  such  good  order  and  eompoaure;  to  behold 
the  lord  ehanoellor,  and  tbe  whole  array  of  pnetttion- 
era  under  him,  looking  at  one  another,  and  at  the 
spectators,  as  If  nobody  had  ever  heard  that  all  over 
England  the  name  In  which  they  were  aeeembied  was 
a  bitter  Jest,  was  lield  In  universal  horror,  contempt, 
and  Indignation ;  was  known  for  something  so  fla- 
grant and  bad  that  Uttle  short  of  a  miracle  oould  bring 
any  good  oat  of  It  to  any  one;  this  was  eocurioaa  and 
self-contradictory  to  me,  who  had  no  experience  of  It, 
that  it  was  at  flret  incredible,  and  I  oonld  not  compre- 
hend It. 

"  When  we  had  been  there  half  an  hour  or  so,  the 
case  in  progresa  —  If  I  may  nee  a  phrase  so  ridicolous 
insaehaoonnectl<m — seemed  to  die  ont  of  lla  own 
vapidity,  without  coming,  or  being  by  anybody  ex- 
pected to  oeme,  to  any  result.  The  lord  chancellor 
Uien  threw  a  bundle  of  p^>ers  from  bis  desk  to  the 
gentleman  below  him,  and  somebody  said  'JAJtii- 
DTOa  Attn  Jareidyox.'  Upon  this  there  was  a  bms 
and  a  laugh,  and  a  general  withdrawal  of  bystanders, 
and  a  bringing  In  of  great  he^w,  and  pUee,  and  bags, 
and  begsfnl  of  pepen. 

"  I  thluk  It  came  on '  fbr  ftarther  directions,'  — about 
some  bill  fbr  coats,  to  tbe  best  of  my  nnderatanding, 
which  was  confased  enough.  But  I  counted  twenty- 
three  gentlemen  in  wigs,  who  said  they  were 'in  It;' 
and  none  of  them  appeared  to  anderstsud  it  mni^  bet- 
ter than  I,  They  chatted  abont  it  with  the  lord  chan- 
cellor, and  contradicted  and  explained  among  them- 
selves, and  some  of  t^em  eald  It  wan  this  way,  and 
some  of  them  said  It  was  that  way,  and  some  of  them 
Jocosely  proposed  to  read  hnge  volumes  of  affidavits, 
and  there  was  more  bnralngand  laughing,  and  every- 
body concerned  was  in  a  state  of  Idle  entertainment, 
and  nothing  could  lie  made  of  it  by  any  body.  After 
an  hour  or  so  of  this,  and  a  good  many  speeches  being 
begun  and  cut  short,  it  whs  '  referred  back  for  tbe 
present,'  and  tbe  pspen  were  bundled  up  again, 
before  the  clerks  had  Hntshed  bringing  them  In." 

There  does  not  seem  to  be  much  exaggeration  In 
this  to  any  one  who  has  charge  of  a  autt  a  quarter  of 
a  century  old,  as  I  have.  Mine  has  outlasted  one  con- 
stitution of  our  state,  snd  the  eonstitations  of  half  a 
dozen  attorneys.  As  there  are  a  large  namber  of  d»- 
tbndanta  who  are  continually  dying  off,  most  of  my 
efforts,  since  I  came  Into  tlie  suit  six  years  ago,  have 
been  devoted  to  draggli^  It  oat  of  the  grave.  The 
action  is  to  enfonw  a  l^acy.    My  oUent  himself,  who 
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la  only  the  admlnlatnttor  of  Um  original  plaiatur,  bM 
ontllTod  the  Almlght/'s  Bt«Uit«  of  limltaticns.  My 
own  oonneotlon  with  the  suit  lerTeB  Ibnilbly  to  remind 
me  of  the  tlrail  tennre  of  hnman  11&,  and  the  empU- 
nenof  ItaponailK  Now,  In  all  this,  there  ought  not 
to  beany  thlngto  excite  deruioi),bnt  a  notice  of  trial, 
on  my  port.  Lb  the  Blg:ii«l  tor  an  immenas  amottnt  of 
akeptical  merriment  on  the  part  of  Uie  defendanta' 
attomeya.  Some  of  them  even  go  ao  Ikr  as  to  aanune 
an  air  of  liijtiry ;  aa  if  I  were  doing  aomethlng  tutbe- 
oomlngin  preoafug  A>r  a  deolBlon.  All  of  them  regard 
the  UtlgadoD  ••  a  huge  Joke,  l^ila,  too,  nnder  onr 
ayetem,  whltih  makes  no  dUtlnotloD  between  law  and 
eqolly.  The  inqnlry  aiiaea  in  Iwrribly  gigantic  pro- 
portlona :  What  would  beoome  of  my  olienta'  rights 
in  ohancAry  T 

EEaewhrae,  In  the  asms  book,  DlokMua^s:  "Tti» 
one  great  prlnolple  of  the  W"g"'F''  law  la,  to  make 
bodneoi  for  Itself.  There  is  no  other  principle  dls- 
tinoUy,  oertalnly  and  oonslstently  midntalned  throng 


all  Ita  narrow  tomlngs.  Viewed  by  thta  light,  It  be- 
oomea  a  eoherent  apheme,  and  not  the  mMtatrons 
maae  the  laity  are  (^  to  think  it.  Let  them  but  oooe 
(dearly  peraelve  that  ila  grand  prindple  Is  to  make 
boslDeaa  for  Ita^  at  their  ezpenae,  and  rarely  they 
will  ooaao  to  gmmble." 

The  argument  UiBt  Uiaabolldon  of  the  syatem  would 
entail  disaster  on  the  class  of  soUdtors  Is  thos  set  forth 
and  answered  by  our  author :  "  The  respectability  of 
Mr.  Yholea  haa  even  been  cited  with  ornshing  eSeet 
before  parliamentary  oommltleea,  aa  In  the  following 
bine  minutes  of  a  dIaUngultifaed  attorney's  evidence : 
'  Qutttion  (number  five  hundred  and  seventeen  thon- 
sand  eight  hundred  and  sixty-nine).  If  I  usderatand 
yon  tbeee  forma  of  practioe  Indisputably  oocasion 
delay  T  Answer.  Yes,  some  deli^.  Q.  And  great 
ezpenseT  A.  Most  assuredly  th^  cannot  be  gone 
through  for  nothing,  ^  AndunspeokableTezationT 
A.  I  am  not  prepued  to  say  that.  They  have  never 
givMi  mo  any  vexation ;  qolte  Uie  contrary,  Q,  But 
yoa  think  that  th^  abolition  wonld  damage  a  class 
of  pracUtioneiB  t  A,  1  have  no  doubt  of  It.  Q.  Can 
yoahutaiioaany^]rp^orthatolaaBT  .A,  Tea ;  I  would 
miheallatlngly  mention  Hr,  VholoB,  He  would  be 
mined.  Q.  Mr,  Vholea  ia  oonaldered.  In  the  ptottm- 
>l<m,  a  respectable  man  T  ^.— which  proved  fiital  to 
the  Inquiry  for  ten  years  —  Mr.  Tholes  is  oonsidered, 
in  the  profaaBion,  a  BU>tt  respectable  man,'  Bo  in 
fltmlliar  oouveraatlon,  private  authoritlea,  no  less  dis- 
interested, will  remark  that  they  don't  know  what 
this  age  la  coming  to;  that  we  are  plunging  down 
predpioes;  that  now  here  is  something  else  gone; 
that  these  changes  are  death  to  people  like  Vholea — a 
man  of  ondonbted  respeotablUty,  with  a  btber  In  the 
TaleofTaunton,  and  three  danghters  at  home.  Take 
a  fow  steps  more  In  this  direction,  say  they,  and  what 
la  to  beoome  <rf  Tholes' ffetherT  lahe  toperiahf  And 
of  Tholes'  dan^tersT  Are  they  to  be  shirt-makers 
or  goveniessesT  As  tbon^  Mr.  Tholes  and  hia  re- 
lations being  mliuw  cannibal  chletb,  and  it  bting  pro- 
posed to  abolish  csnnlballam,  indignant  champions 
were  to  pnt  the  case  thus :  Make  man-eating  unlaw- 
ftal,  and  you  starve  the  Tholesest" 

To  my  mind  there  is  no  exaggeration  In  poor  Miss 
mt^  Uie  tnxy  chancery  mltor,  who  caged  canary 


birds  and  called  them  the  ward 
tbem  Ht^e,  Joy,  Tonth,  Peace,  Rest,  Lafo,  Dnat, 
Ashes,  Waata,  Want,  Ruin,  Deapslr,  Msduess,  Death. 
Cunning,  Fcdly,  Words,  Wiga,  Baga,  Mieepekln, 
Flnnder,  Precedent,  Jaigon,  Oammco  and  Spinaob. 
To  my  mind  there  la  oo  axaggeiaUui  In  the  rtory  of 
the  two  wards  In  Jamdyoe,  whose  hai^eas  deatinlea 
were  united  by  marriage,  and  'irtiose  earthy  union 
was  sundved  by  a  twoken  heart  on  Qte  day  when  the 
legal  lamp  In  the  oaae  of  Jamdyoe  and  Jamdyoe  want 
out  for  want  of  peouniary  oiL  To  my  mind  there  Is 
no  exaggeration  in  the  scene  in  whicli  onr  author  d«- 
picda  the  mmimentand  derialon  with  which  the  bar 
received  the  intelligence  that  Jamdyce  and  Jamdyoe 
waa  "over  for  good,"  and  saw  the  pi^Mza  carried 
out — "bundlea  in  fa^s, bundles  too  large  to  be  got 
Into  aay  bags,  immense  masses  of  papers  of  all  shiqws 
and  no  shspes,  which  the  beares*  stsnumiiil  nnder, 
and  threw  down  for  the  time  bebig,  any  bow,  <mi  the 
hall  pavemait,  while  they  went  back  to  facing  out 
more."  And  aa  great  Is  Uia  power  of  educatloii,  of 
[neaadsnt,  and  of  habit,  Uiat  to  my  mind  there  is  no 
exaggeration  In  tbe  absurd  pride  with  which  Mr. 
Kange  r«Ars  to  Jamdyoe  and  Jamdyoe  aa  "  a  monu- 
ment of  chancery  practioe,"  and  boasts  "  tbst  on  tba 
anmeroUB  dlffloulties,  oontingeudes,  masterly  Actions 
and  forms  of  prooednre  in  this  greet  cause,  there  bsa 
been  expended  study,  ability,  eloquence,  knowledge. 
Intellect,"  and  that  "  the  matured  autumnal  fmlts  of 
the  woolaaok  have  been  lavished  upon  Jamdyoe  and 
Jamdyce."  It  Is  not  unnatural  for  Iswysrs  to  feel  In 
this  way,  who  are  brought  up  nnder  a  system  in 
which  tbelr  Incomes  depend  In  a  great  meeenre  upca 
the  number  of  words  they  ram  employ  u>  expreee  an 
Idea,  and  In  which  suooeea  la  vary  aanntially  depend- 
ent oil  tbelr  skill  and  adroitness  In  misleading  their 
adversaries.  Still  lees  does  this  work  deserve  tbe 
□ha^e  of  Bx^tgeration,  when  we  read  In  the  anthor'a 
pielbce,  that  "at  the  present  moment,"  ISM,  "time  Is 
a  suit  before  the  court  which  wss  commenced  nearly 
twenty  years  ago,  in  which  fh>m  thirty  to  forty  coun- 
sel have  been  known  to  sppear  at  one  time;  in  which 
oasts  have  been  Inonrred  to  the  amount  of  aeven^ 
thousand  pounds;  whlohisBA^emUyfitft,  and  which 
Is  (I  am  assured)  no  nearer  to  its  termination  now 
than  when  It  was  begun.  There  la  another  wdl- 
fcnown  suit  In  obanoery,  not  yet  decided,  which  was 
commenced  befbre  the  cloae  of  the  last  century,  and 
in  which  more  than  double  the  amount  of  seventy 
Uioaeand  pounds  has  been  swallowed  up  in  oosta." 
And  we  may  be  sure  Mr.  Dickens  does  not  exaggerate 
when  he  assures  us,  in  the  prefiKe,  that,  "  every  thing 
set  forth  In  these  pages,  oonosming  Uie  eonrt  of 
chancery,  ia enbetanUally  true, and  within tbetmth." 
While,  then,  the  trial  soene  In  PJokwick  Papen  la  » 
piece  of  Ingenloos  pleasantry,  tlie  prison  seene  In  the 
same  work,  and  the  whole  of  Bleak  House  and  of 
Uttla  Dorritt,  are  somethli^  better  and  more  useftal. 
They  are  full  of  that  broad  and  earnest  humanly 
wbloh  ia  the  key-note  and  theme  of  all  Mr.  DtckenB* 
worka,  and  whlfdi  renders  him  the  most  engsgingand 
Influential  writer  of  English  fiction  since  Shakes- 

Bnt  truth  Is  better  as  well  aa  stranger  than  flctiou, 
and  the  most  potenUy  useftil  words  writtsn  up«i  knr 
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In  tliJ«  oentary  were  thoae  of  the  New  York  Code  ot 
Prooedoreof  liMB:  "  It  la  expedient  that  the  present 
forniB  of  aotlons  and  pleadlnga  In  cases  at  common 
law  shall  be  abolished,  that  the  dlaUnotlon  between 
legal  and  equitable  remedies  should  no  longer  eon- 
Unae,  and  that  an  nnllbnn  ooorse  of  proceeding  In 
all  CMes  ahonld  be  established." 


The  TVoy  Whiff  newspi^er  says ;    "  Two  thousand 
yean  ago  the  following  was  sidd  of  the  lawyeiB : 
'Qnliqalsbabetniimmoi  leoDTa  navlget  annt 

FortQDUDqas  soo  temperet  arbltrlo. 
TTxorem  du«at  Danoen,  fpaamqae  lloebit 
Aurlalam  Jnbsat  credere,  qnoa  Danaen. 
Carmlna  compaiuit,  dedamet,  oonerepet,  omnes 

Bt  peragBt  obiims.  altqae  Cktoae  prfor. 
JaiiaoonBal(aaBarc(,ni>»}>arM.  h*Mto, 
Alqne  eiito,  quldqald  ServIaH  el  LAbeo. 
Hnltaloquor;  quIdvU  numinls  preMentlbnaopta; 
BLveoleli  claUEUOi poaaldet area  Jovem.' 
"  We  will  thank  onr  Aiend  Irrlng  Browne  to  oopy 
the  aboTs,  with  the  tianslatkm,  intg  Us  next  chapter 
oo  Lawyers  In  Literature," 

It  seems  to  me  that  this  pSBsage  refers  less  to  law- 
yers than  to  that  class  of  whom  Christ  said  that  It 
was  easier  for  a  camel  to  go  through  the  eye  of  a  needle 
than  for  one  of  them  to  enter  the  kingdom  of  heaven. 
Aa  a  mie,  despite  the  popular  belief,  law  and  lucre  do 
not  go  t(^:ether.  But  here  Is  Che  most  I  can  make  of 
my  fHend's  author : 

He  who  has  wealth  may  lall  with  bT'rlog  wind. 

And  teroiwr  Fortnne's  laws  to  salt  his  mind; 

In  Danle'i  lap  ma;'  poor  the  golden  ahowet. 

And  aatlsly  Aorlslni  with  the  dower ; 

Make  law<,  declaim,  hti  flngen  anap.  dlspatoh 

All  aDlla,  and  Calo's  dignity  o'ermalch. 

Let  Uw7ere  uy,  7  iw,  or  Idoa'ttee, 

And  be,  like  Servlns,  bla  who  pays  meet  ICe. 

Aek  what  you  pleace  \  'twill  come  tor  ready  pelf; 

The  money  box  Incloiea  Jove  hlinieU. 


SERVING  PROCESS. 

We  extract  the  following  flrom  "  The  Law  i  What  I 
have  Been,  What  I  have  Heard,  and  What  I  have 
known,"  by  Cyrus  Jay,  an  Immethodicol  and  garrul- 
ous but  rather  amusing  book,  which  Is  dedicated  "  To 
the  Lawyers  and  GenUemen  with  whom  I  liave  dined 
Ibr  more  than  half  a  century  at  the  old  Cheshire- 
Cheese  Tavern,  Wine  Office  court,  Fleet  street :" 

"  The  writ-server,  who  In  the  sislar  Island  is  styled 
a  prooees-server.  Is  a  singular  oharaotei  In  the  law. 
Many  men  of  this  class  have  been  attorney's  clerk^ 
who  tbrongh  drunkenness  were  discharged ;  but,  not- 
withstanding which,  their  employers  sometimes  took 
eompasalon  on  them,  and  gave  them  writs  to  serve. 
Some  of  this  fraternity  are  very  knowing,  and  make 
not  a  bad  income.  I  remember  an  attorney  who  iu- 
Ibmied  me  that  he  was,  after  using  every  exertion, 
unable  to  serve  a  clergyman  with  a  copy  of  a  writ, 
the  service  of  which  was  of  the  greatest  importance; 
T  said, '  I  will  introduoe  yon  to  a  man  who  is  very 
idever  In  these  matt«r8 ;  but  you  will  have  to  give 
him  a  good  fee.'  'O,'  said  he,  'I  do  not  care  about 
the  money ;  send  him  to  me.'  Aa  I  was  leaving  the 
gentleman's  otBoe  I  met  the  writ-server  Just  outaldev 
and  I  rstnriMd  with  htm.  After  the  attorney  had 
dMorlbed  to  him  the  defendant's  peraon  and  calling, 


that  he  lived  near  Kennington  common,  and  had 
formly  resided  at  Cambridge,  It  was  amuring  to  hear 
the  writ-server  ask  about  the  antecedents  of  the 
deigyman,  '  Why,'  said  the  attorney, '  when  he  was 
at  Cambridge  he  was  a  very  great  cricketer.'  '  That's 
enough,'  was  the  reply ;  and,  after  depositing  the  writ 
and  copy  in  his  pocket-book,  he  departed.  Tlils  con* 
versatton  took  plaoe  the  day  before  Good  Friday. 
Much  to  my  astonishment,  my  friend  Informed  me 
on  the  Saturday  that  the  writ  had  been  served. 
■  And  how  do  yon  tliink  it  was  doneT'  said  he.  '  It 
appears  that  the  writ-server  was  a  married  man,  and 
had  a  large  fiunily ;  he  went  on  the  oommon,  erected 
a  wicket,  and  played  cricket  with  his  children  for 
several  bonre>  Whilst  the  ohlldren  were  eqjoylng 
the  game,  a  gentleman,  who  cams  out  tima  one  of 
the  houses  opposite  the  common,  went  up  to  blm  and 
said,  *  Blr,  I  am  delighted  to  see  yon  ei^oy  with  your 
fkmily  this  noble  game.'  '  Thank  you,  sir.  Here  is  a 
copy  of  a  writ  for  you.'  The  wicket  was  Immediately 
struck,  and  the  writ^^ervOr  and  his  children  went 
home  to  dinner.  He  was  acute  enough  to  know  that 
the  gentleman  was  the  defendant,  and  lawyer  enough 
to  know  that  he  could  bo  served  on  a  Oood  Friday." 


"  An  attorney  employed  a  man,  known  familiarly 
by  the  olckuame  of  Boss,  to  serve  a  copy  of  a  writ  on 

a  master  carpent«r,  a  Mr.  H ,  who,  as  Boss  shortly 

afterward  dlsoovered,  lodged  at  a  house  at  HIgbgato 
hill.  The  defendant  waa  a  remarkably  good-looking 
man,  dressed  well,  and  had  the  appearance  of  a  gutle- 
man.  Boss  having  knocked  at  the  carpenter's  door, 
It  was  opened  by  a  little  girl,  who,  in  r^ly  to  his 

question  whether  Mr.  H waa  at  home,  said  he  had 

Just  left  the  house  to  go  up  the  hilL  Boss  thereupon 
journeyed  up  the  hill  with  stick  in  hand,  puffing  at 
each  step,  for  he  was  not  a  quick  walker.  Defendant, 
hearing  the  tramping  of  footsteps  behind  him,  and 
eapytug  the  man  whom  be  had  seen  knocking  at  the 
door  of  his  lodgings,  quickened  his  pace;  and  coming 
up  to  a  large  gate  he  slammed  it  bock  as  if  he  were 
the  owner  of  the  premises;  and,  the  gate  having 
settled,  be  walked  leisurely  up  an  extenatve  lawn  in 
ttaat  of  the  mandon  of  a  gentlemao  of  fortune,  with 
his  hands  behind  him,  avokUog  turning  his  Ikoe  to 
the  road.  Boss,  who  had  beard  the  gats  slam,  oame 
np  to  It  as  soon  aa  it  waa  settled,  put  his  arms  on  it, 
and  said  to  himself, '  this  man  surely  cannot  be  the 
owner  of  the  mansion,  for  the  shrubs  do  not  seem  to 
know  him  — the  lanmsUnuaea  certainly  do  not;  so  I 
will  give  him  the  Westminster  halloo ;'  and  thereupon 
he  shouted  ont  at  the  top  of  his  voice, '  hulloo  I  I  want 
to  speak  to  you.'  The  defendant  looked  roand, 
whereupon  Boss  went  suddenly  up  to  him ;  and  he 
then,  fhll  of  trepidation,  said,  '  What  do  you  want 
with  meT'  '  Here  Is  a  copy  of  a  writ,'  waa  the  reply, 
which  was  Immediately  served  on  him.  The  car- 
penter and  writ-server  then  adjourned  to  a  publle 
house,  the  former  treating  the  latter  with  a  ateak  and 
plenty  of  gin,  and  also  giving  blm  a  sovereign,  oa 
condition  thai  he  would  say  he  could  not  meet  with 
blm." 

"  A  canning  writ-server,  among  his  other  exploits, 
algnalised  himself  by  serving  a  gentleman  Urlng  at 
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HBckne;  with  a  onp7  of  &  writ — a  Ibat  which  no  one 
else  of  his  fntarnlty  had  been  abla  to  acoomplish. 
The  gentleman  had,  for  very  potent  reason*,  never 
allowed  any  one  to  see  him  at  hla  home ;  bnt  he  was 
oonirtantly  tn  hia  garden,  In  one  part  of  which  he 
kept  many  fowls.  At  the  back  of  thia  garden  there 
WBB  a  wall,  in  which  there  waa  a  amall  door,  which 
waa  always  kept  bstened.  The  prooeaa-serrer,  find- 
ing that  nothing  oonld  be  done  at  the  front  of  the 
boose,  discovered  the  back  of  It  throngh  tiamping 
over  some  flelds;  and,  obaarving  that  there  was  a 
amall  opening  In  the  garden  door,  and  that  he  oould 
aee  the  whole  length  of  the  garden  throngh  It,  he  pro- 
cnred  an  egB>  ">^>  »"«'  carefnlly  cntting  It  lu  two, 
inoloeed  therein  a  copy  of  the  writ ;  which  done,  he 
with  mnob  sIclU  batened  the  two  parta  together  with 
oement;  and,  the  ^gshell  with  its  oontents  being 
very  light,  he  threw  it  over  the  wall  on  the  grass- 
plat,  where  it  safely  alighted  without  breaking.  It 
waa  not  long  before  the  procesa-eerver  espied,  throng 
the  opening  in  the  gale,  the  gentleman  walking  on 
the  graaa-plat,  who,  on  observing  the  egg  apon  It, 
took  It  Dp  and  said,  '  why,  one  of  my  bens  has  laid 
mean  ^Kforbreakthstonthsgraas-platt'  Nosooner 
had  he  uttered  these  words  than  the  i^  separated  In 
hla  bande,  and  the  copy  of  the  writ  then  tjecame 
Tlalble.  At  the  same  time  be  aaw  a  large  pole  above 
the  wall,  with  the  parchment  writ  atnck  at  the  end  of 
It,  and  heard  tbe  prooeas-server  shouting  ont  at  the 
top  of  his  voice,  'here's  the  original  writ.*  Bnt  the 
most  amoslng  part  of  the  whole  afEidr  was  the  at- 
tempt of  the  gentleman,  while  the  proceedings  were 
going  on,  to  set  aside  the  aervioe  by  a  anmmons  be- 
fbre  a  Judge  at  clumbers,  on  the  ground  that  he  had 
never  been  served  with  prooees;  but  the  Judge,  on 
reading  the  afQdavlts,  amidst  roars  of  laughter, 
dedded  that  it  was  a  good  service;  and  among  pro- 
« It  Is  known  to  this  day  as  '  the  eggshell 


To  tlie  above  we  might  add  the  Instance  of  a  cun- 
ning New  York  attorney  who  had  a  summons  to  serve, 
in  an  aotion  for  divorce,  on  a  woman  who  kept  her- 
self ooncealed,  bnt  whose  whereabonta  were  known. 
He  at  length  effected  his  purpose,  alter  many  rebuff, 
by  di^rnislng  hia  clerk  In  the  likeness  of  an  espreas 
ineaaeoger,  who  conveyed  the  writ  to  her  in  a  parcel 
purporting  lo  be  Jewelry.  The  vanity  of  the  sex  sue- 
aumbed  to  the  same  means  which  Mephistophelei 
e  Margaret. 


CURRENT  TOPICS. 
A  San  Francisco  lawyer,  named  Hastings,  has  filed  a 
petition  in  the  house  of  representotivee,  which  baa  been 
referred  to  the  Judiciary  ogmmltlee,  charging  Justice 
Field,  oTthesnpremeoonrtorthe United Stal««,  with 
misbehavior  and  gross  miaoonduot  In  office.  He  seta 
forthtbatFiELD  Is  guilty  of  rendering  decUlons  for  oor- 
rnpt purposes;  tliathehasbeenlntorestedin litigations 
where  he  has  given  decisions  as  a  Judge,  and  that  he 
Is  geuerally  corrupt  Judge  Fizld's  fi'iends  say  that 
Eastings  Is  a  disreputable  lawyer  of  Ban  Francisco, 
who  waa  disbarred  by  Judge  Field  while  acting  as 
United  States  circuit  Jndge  for  California,  and  that  he 
tak«atU8methodofrevanglnghimse3f.  HastingawlU 


be  allowed  to  make  a  statement  to  the  Judiciary  com- 
mittee aa  to  the  proof  be  has  to  sustain  the  cbargea, 
but  it  1b  not  snppoeed  any  thing  will  come  of  it. 


That  to  the  lawyers  ofa  state  abonld  chiefly  be  left  the 
duly  of  selecting  nominees  for  Judicial  pceitions,  is  a 
proposition  which  very  tevr  Intelligent  men  ongfat  to 
question.  No  daaa  of  men  are  so  well  qualified  sa 
they  to  Judge  of  the  legal  attainmenta,  Judldsl  ability, 
and  peraonal  Integrity  of  aspitants  for  the  bench. 
We  have  frequently  urged  the  association  of  lawyers, 
bellerlug  that  one  of  tbe  moat  Important  reanlta  that 
would  flow  thereAixim  would  be  a  salnlary  influence 
overjudiotalnominatlonsandelectlona,  Thelawyerfl 
of  Chicago,  appredating  the  importance  of  eserting 
their  influence,  and,  as  they  declare  in  their  call, 
"  believing  that  political  conventions  cannot  make  a 
man  fit  to  be  ajudge,  who  otherwise  le  not,  and  that 
no  party  oonventlon  should  be  called,  under  existing 
drcumstanee^  to  nomtnato  men  for  a  purely  Judicial 
pooitJon,"  have  called  a  meeting  of  tbe  bar  for  the 
purpose  of  putting  in  nomiuatlon  men  known  to 
them  to  be  every  way  qualified.  Such  course  is  emi- 
nently proper,  and  we  commend  it  to  their  brethren 
eisewliere. 


Many  of  our  readers  will  recollect  that  somewhat 
over  a  year  ago  Judge  Fisher,  of  Washington,  struck 
the  name  of  Joseph  H.  Bradley  from  the  roll  of  attor- 
neys for  violent  and  disorderly  conduct  during  the 
trial  of  a  cause,  followed  by  a  personal  assault  upon 
the  Judge  after  tha  adjournment  of  the  court.  Brad- 
ley has  now  demonstrated  tbe  propriety  of  Judge 
FiBHBR'B  action  by  makings  moat  brutal  and  cow- 
ardly assault  upon  tbe  latter.  It  seems  that  he  bad 
long  meditated  the  assault  wbeneyer  Fisbbb  should 
leave  the  bench  for  the  attorney-generalship,  an  office 
to  which  the  latter  had  been  reoently  appointed.  On 
the  anemoon  of  the  ISth  lost.,  as  Fisksb  was  pass- 
ing toward  his  office,  he  was  met  by  Bradley,  who 
dealt  him  a  heavy  blow  with  his  walking  stick.  They 
then  attempted  to  clinch,  when  the  Judge  tripped 
Bradley,  who  fell  heavily  to  the  ground.  Judge 
FisHBR  going  down  with  hira,  and  the  two  rolling 
over  each  other  on  the  pavement.  The  spectators  in- 
terfered at  this  Juncture,  and  the  combatante  were 
separated,  with  slight  injaries. 


That  the  bir  sex  are  aggressive  and  determined  in  ' 
their  assault  upon  the  legal  citadel,  is  evident.  It  Is 
aaid  that  no  lens  than  one  hundred  women  are  now 
studying  law  in  different  parte  of  this  country.  Thia 
fact  ^pears  to  soothe  the  ruffied  feelings  of  the  7Vi- 
bune,  and  leads  it  to  "  hope  that  certain  members  of 
the  bar  may  yet  be  dvllized  b^y  the  admission  to  legal 
pracUce  of  women,  gentle,  lovely,  and  good-man- 
nered." Who  can  doubt  that  every  member  of  tha 
bar  will  be  civUlEed  by  such  gentle,  lovely,  and  good- 
mannered  infiuencesT  But  we  look  forward  to  still 
stronger  clvUliIng  agencies.  When  charming  ladles 
shall  lounge  and  shake  their  curls  within  the  bar; 
wlien  Judicial  opinions  shall  be  rendered  in  verse  and 
set  to  music;  when  women  shall  hold  the  Jury-box, 
and  "  babies  be  criers  In  conrt ;"  when  the  tedium  of  (^ 
trial  shall  be  relieved  by  the  heavenly  strains  of  an 
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oroheatra  of  fidr  onca,  then,  if  not  till  then,  the 
mont  barbBTona  And  boorish  of  bairiHtani  will  be 
reduced  to  a  moat  perfect  etste  of  civilization  and 
reflnement.  Than  even  Qr»ham  will  become  aa  gen- 
tle ks  a  lamb,  and  aa  ao(t  as  a  ooolng  dove.  Hail  to 
IheUmel 

nie  lUinola  OonaUtntlonal  Conrention,  which  baa 
been  In  Beaaion  fbr  a  long  lime,  tws  completed  ita 
labon.  The  oonatitution  wbiob  thejr  have  prepared 
la,  in  m«n7  reepeota,  a  veiy  able  acheme  of  goTern> 
ment,  and  ia  macb  better  adapted  to  the  needs  of  a 
progreasiTe,  enterprising  state  than  was  the  old  one. 
Several  improvementa  have  been  mode  in  thejudiclsl 
department.  The  Judicial  powem  are  to  be  veatod  in 
one  enpreme  ooart,  drouit  courts,  county  ooarla  and 
Inferior  oonrta,  aa  Jnatices  of  tbe  peace,  etc  Tlie 
■Dpreme  court  la  to  oonsiat  of  aevenjudgea,  which  la 
an  Increase  of  four  over  the  preaaut  number,  and  la 
to  have  original  Jorladiction  In  caaoe  relating  to  tbe 
revenue.  In  mondamiu  and  habeat  oorpua  and  appel- 
late Jnrisdlotion  In  aU  other  Maes.  The  ezisting 
supreme  court  has,  tor  some  yeara,  labored  under  the 
disadvantage  of  not  having  Judges  enough  to  properly 
dispose  ofthe  great  amount  of  buHineas  that  came  be- 
fbre  it ;  Its  calendar  has  become  burdened  with  unad- 
Jodioatad  caaee,  and  Justloe  liaa  been  delayed  to  the 
prcdudlce  of  litiganta  and  the  public  The  addition  of 
four  new  Judges  will  probably  remedy  this  eviL  The 
Judgee  of  this  ooart  are  to  be  elected  in  separate  dis- 
tricts, and  at  tlmea  when  no  general  election  is  held, 
to  avoid  a  partisan  court;  and  Ibey  are  to  bold  for 
nine  jeara,  at  an  aiuiuaL  salary  of  (bur  thonaand 

Inforlorqipellatecourtsaretobeorganlied  after  the 
year  18T4,  should  the  general  assembly  deem  tbem 
neceaaary,  which  are  to  be  held  by  the  drcufl  Judges, 
and  are  to  be  In  scope  and  character  almilar  to  the 
general  terms  of  the  supreme  court  of  the  state  of 
New  York.  Hie  circuit  court  system  la  continued 
■abslontlaUy  as  It  now  exists — having  one  Judge  fbr 
each  circuit  ot  not  less  than  one  hundred  thonsand 
Inhabitants;  bat  provision  Is  made  empowering  tbe 
general  assembly  to  create  in  lieu  of  existing  circuits, 
larger  circuits  having  severally  not  to  exceed  f6nr 
Judges.  This  last  provision  la  modeled  on  tbe  plan 
of  Judidsl  districts  In  this  state,  and  Is  eminently 
•enalble  and  practicable.  The  system  of  large  drcnita 
or  districts  has  worked  welt  in  this  state,  and,  we  be- 
lieve, will  be  found  a  decided  Improvement  over  tbe 
smaller  circnlta.  To  remove  the  inconvenience  of 
frequent  changes  of  time  of  holding  courts  provision 
1b  made  that  such  time  shall  not  be  changed  during 
tbe  term  of  the  Judges.  8lala  attorneys  are  to  be 
eleotod  in  each  county  in  lieu  of  the  present  circuit 
attorneys,  and  are  to  hold  for  a  term  of  four  years. 
The  Jurisdiction  of  county  courts  Is  extended,  and 
county  Judges,  If  desirable,  hereafter  may  be  elected 
In  distriota  composed  of  two  or  more  counties,  and 
probate  courts  may  be  ealablisbed  in  counties  having 
a  population  of  over  fifty  thousand.  The  organization, 
Jurisdiction,  powers,  proceedings  and  piacUce  of  all 
courts  of  the  same  clsos,  bo  fiir  as  r^nlated  by  law, 
and  tbe  force  and  effect  of  process.  Judgments  and 
decrees  of  such  courts  are  to  be  uniform.    It  is  made 


tbe  duty  of  the  judges  of  all  courts  of  record  to  fbr- 
nish  lbs  general  assembly  with  s  statement  of  all 
defoota  which  they  may  discover  Id  the  laws.  Such 
are  the  m^n  provisions  of  the  Judiciary  article.  Tbe 
conetitulion  is  soon  to  be  submitted  to  the  people, 
and  we  sincerely  hope  will  receive  their  approval. 


OBITER  DICTA. 


The  real  central 


People  of  W70111I11K  don't  know  whether  to  call  thoir 
femalejadgeajtutloesaof  tbe  peace  or  a  Joatice  ofthe 

lAwyo'  Tnttle,  of  Palerson,  N.  J.,  reomtly  played  the 
rough  on  lawyer  Bvana,  by  writing  the  follawlng  In  tbe 
oOtolBl  reoordB  of  tbePssHtle  olrciiltcoart:  "laoknowl- 
•dge  due  Mrvloe  of  tbe  above,  but  tbe  devil  ona't  readll 
B.  TutUe,  attorney  for  plain tUT." 

At  the  opening  of  a  bisuh  of  promlte  anlt,  In  Ken- 
tncky,  reoenlly,  the  ooDrt  uked  the  oonusBl  tor  the 
plslallff  how  long  the  Irlal  would  probabl]'  last.  "  I 
oan't  Hy  exaotly,"  replied  be,  "bnt  will  mention  aa  on* 
Item  that  I  have  184  love  letters  to  read." 

'■  Don't  leave  tbe  aoart-room.  Thonuta,''  lald  a  Shla* 
wsMee  lawyer  to  a  not  very  brlifht  wltneaa  tn  a  caas 
wUoh  be  was  condnotlng,  "aa  I  maywant  to  qoestlon 
you  ISrther."  "4neatlon  my  fuhert"  said  Tliomaa, 
"why,  he'i  been  dead  fonr  years,  so  beow  yon  g^ng  to 
queiUon  blmt" 

A  weatem  coroner's  Jury  retomed  a  verdict  that  ths 
(leoeased  came  to  hla  death  from  exposure.  "  Wbat  do  yon 
mean  by  that  T"  aaked  a  relative  of  the  dead  man,  "  there 
are  two  bullet  hales  In  bU  ikDlL"  Tbe  ooroner  replied, 
wltb  a  wave  of  his  band:  "Jiut  ao;  be  died  of  expoanre 
to  bullets." 

Judge  Rooavelt,  or  the  Sportsmen's  olnb,  Is  a  rare  wag, 
A  gentleman  leaving  the  company  at  a  reoent  dinner, 
•omebody  who  eat  next  the  Jadge  asked  who  ha  was.  "I 
oannot  exaotly  tell  you,  *lr,"  he  replied  with  a  meamlng 
look,  "and  I  should  not  care  to  speak  III  of  any  person 
whom  I  do  not  know  deserves  It.bnt  I  am  afraid  he 


A  Detroit  prlaoner,  on  his  way  to  Itie  penitentiary  lOr 
larceny,  vae  asked  wlial  be  thought  of  bis  trial.  He  Bid, 
"  When  that  lawyer  tbst  lefended  me  niade  bli  speech  I 
thought  mrethatlwasgo.ngtotakemy  old  bat  and  walk 
right  ont  ot  that  eonrt-roam  1  bnt  when  tbe  other  lawrer 
got  op  and  ooromenoed  talking  I  knew  I  was  the  biggest 
raaoal  on  lop  of  the  earth." 

Daniel  Webster  once  bad  a  very  dlOIenlt  ease  (o  con- 
duct, whleb  was  finally  decided  against  blm.  After  the 
sdJoummeBt  ot  eoort,  one  of  the  principal  witnesses 
for  hla  client  csme  to  him  and  said :  -'  Mr.  Webster,  If  I 
had  thonght  that  we  were  likely  to  be  beaten  in  this  snlt  I 
■hoald  have  testified  to  a  great  deal  more  than  I  did." 
"It's  ot  no  consequence,"  replied  Mr.  Webster,  "for  what 
yoD  did  say  was  not  believed  by  the  Jury." 

Parks,  a  good-natnred  memberof  thebar,  andnot  lack- 
log  In  ability,  entered  the  profession  late  In  lite,  and  at 
first  was  not  very  incceeafal.  One  SstDrday,  at  tbe  cloee 
al  a  term  In  which  he  had  l>een  partlcolarly  unsaocess- 
fol,  hehad  taken  np  bis  file  ot  papers,  and  Inafretbad 
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vritlen  on  the  t»ek:  "All  gone  to  h— U."  Jadga  W.*! 
Mtentton  wm  oallcd  tberelo  by  »  member  of  ths  profe*- 
■ton,  who  pleMMDtly  rimurfced!  "  It'a  alwayi  >  h»nd- 
gome  algbt  lo  eee  Pkrk«  irell  tald  oat." 

A  mmn  wlUi  ftmr  wlTMim  broaght  befbre  Han*  Bwul- 
lurt,  k  M<ABvk  JmUoe,  ftiT  oommltment  on  eluiTge  of 
blomr-  **  faax  Tlvea  1 "  exelalmsd  the  ulonlabed  Bmm, 
*>fM)r«lTea,thUvu>moat  hlnoclonaorttne.  Diaetukrcb 
him M TUMI."  "  Wlt7,"  protMted  the  proHcntvr,  "dl*- 
ctauge  him,  when  the  ptoof  U  poeltlvet  Will  tbeooarl 
•splftlnT"  "  Yes,  I eubpUlna, Iff  be  lUk  mlt  toor Ttne 
he  got  bniiUbmeut  enoogh.  I  llf  mlt  tod  and  I  got  too 
ttnoh  banlihment  alresdy." 

t'Amui  wbooKlledftt  theaDiTog«M'a«lIloelnNelrTork 
one  day  laat  weak,  to  file  a  petition  for  the  probate  of  a 
will  In  which  he  WBB  named  aa  ezecnlor,  wm  aaked,  as 
ninal,  to  give  the  date  of  the  lestator'a  death.  "An' 
ahnra,"  waa  the  replr,  "be  ain't  dead  jet,  bat  he  Urerr 
clok,  and  weezpoothlm  tndle  to-nlgtat."  Tlie  petitioner 
wa>  advlaed  to  oall  i^alQ  afler  the  man  wu  really  dead 
and  burled,  and  aa  he  haa  not  alnoe  made  bU  appearanee 
It  la  to  be  preanmed  that  the  maker  of  the  will  hM  dUap- 
polnted  blm  tn  bla  anttoipatloiia. 

A  Terr  pretty  Oakland  girl,  not  over  IS  yean  of  age, 
brought  a  aolt  lor  brsaoh  of  promlae  agaloat  a  young 
merehant,  Wbo  bad  ohanged  his  mtnd  and  taken  a  rlcbec 
bride.  The  trial  eame  on;  and  the  glrl'a  roother,afM, 
TMl-boed  old  dams,  waa  pnaent  In  the  bar,  to  give  m<M«l 
•OBot  to  tbe  recital  or  her  daaghter'awrongH.  Theconn- 
ael  fur  the  plaintiff,  In  aommlng  up,  dlaoanted  at  length 
and  with  moTlng  pathoa  npou  the  enormity  of  the  de- 
fendant'* guilt  In  creeping  Into  the  boaom  of  thii  ftunlly 
^ere  the  old  lady  pinned  her  abawl  oloaer).  "and  deoelv- 
Ingand  dlaa^tpolnUng  Dila  young  girl."  Here  theTcner- 
able  mother  ooold  contain  heiHlI  no  longer,  bat.  wltb 
goahlng  tear*,  exclaimed:  "He  decslTed  ua  all,  gentle- 
men I  Ueandalltbe  reat— me  and  all  the  reatr  The 
ellhct  waa  magical,  but  not  Jnat  what  the  old  lady  es- 
peoted. 


CXJUBT  OT  APPBAIB  ABSTRACT. 


Where  the  deflendaot  eieenled  and  delivered  to  the 
plalnHlTa  paper  declaring  that  be  bad  deposited  »  certain 
anmofmoney  with  atbtrd  party  to  be  paid  to  the  plaintiff. 
If.throngb  profeaalonal  advloa  and  Information  given  by 
the  latter  to  the  defendant,  he  sboutd  reoover  and  oolleet 
within  ninety  days  of  a  oertaln  debtor  a  large  amoant  of 
money  dne  defendant.  The  Infonnatton  waa  given,  and  the 
money  oollected.  In  an  actloD  agalnat  defendant  tor  the 
anm  atlpalated.  the  Jary  foand  fbr  the  plaintiff.  Ritd, 
that  both  law  and  eqnily  united  In  anpportof  theverdlcL 
That,  however  deftctl  ve  the  papen  containing  the  alleged 
coDlraet  might  have  been,  had  the  qneatlon  been  ralaed 
by  demnrrer.  theie  defecta  bave  been  enrad  by  the  ver- 
dict.   Opinion  by  IXQUJM,  J. 


V.  3%«  A(«maAonal  ZAf  A 
bettlr,  (^  London. 


In  an  aotlon  npon  an  Inanranoe  policy  Inned  by  the 
deiendanta  to  the  plaintiff's  aaslgnor,  then  ar«ldentof 
Richmond,  Va.,  the  defense  was  aetnp  that  thepremlnms 
after  Jnne  8,  IHl,  had  not  been  paid.  It  appeared  that  the 
defendants,  a  foreign  corporation,  had  an  agent  Id  Btch- 
mond,  wbo  bad  e(teot«d  the  Inaoranoe,  and  to  whom  the 
premlama  had  been  paid.  Prior  to,  and  ontll  the  8th  of 
Jane,  18B1,  the  agent  at  Richmond  Ibrwarded  the  plaint- 
iff'* aialgnor'a  prcmlnm  to  the  general  agent  In  New 
York,  and  gave  the  plaintiff's  assignor  reoelpta  atgned 
ay  sDeh  gODaral  agent,  which  had  been  Ibrwarded  for 


the  purpose.  After  the  Sth  of  tald  Jane,  Uie  war  hav 
tDg  Intermpted  oommunlcatloD,  the  premloms  paid  the 
agent  anhseqaently  were  not  forwarded  to  New  York, 
and  were  also  paid  and  accepted  by  the  RlcAmond  agent 
In  confederate  cnirency.  The  plaintiff'*  asalgnor  died 
In  1MB.  Theanthorlty  of  the  Richmond  agent  was  In  no 
manner  revoked  until  In  the  year  1885.  JfeU,  that  tha 
defendants  being  a  foreign  corporation,  and  belonging  lo 
a  neutral  oountry,  the  principle  of  law  which  wonld 
avoid  or  anapend  aacb  oontracM  between  the  dtlaens  of 
states  at  war  with  each  otbar,  was  Inapplloable.  The 
iMAh  of  the  defendant  was  simply,  that  of  »  Denlnd  eOB- 
traotlng  or  contlnnlug  a  contract  with  a  dtlsen  of  a  bel- 
ligerent oountry.  Buob  oontracts  are  valid  by  the  laws 
of  all  conntiiea.  Held,  also,  that  the  company  not  hav- 
ing revoked  the  aothorlty  of  the  Richmond  agent,  the 
plslntlff'a  aaalgnor  waa  Jostlfled  In  paying  the  preml- 
nma  lo  him;  and  that,  under  the  ctrcnmsbmoes  thm 
existing,  the  agent  waa  at  liberty  to  reeelve,  aod  tiM 
plalntlff'a  aaalgnor  to  pay,  the  carreaoy  of  the  confeder- 
ate states  Id  payment  of  aneh  premlnms.    Opinion  by 

AAm  IMdnnnooiI  V,  Jatin  Orttn. 

The  defendant,  acting  nnder  the  direction  of  tiie  <dty 
Inspeotor  of  New  York,  removed  a  numbo'  of  dead  bogs 
belonging  to  plaintiff  ftmn  [be  cor*  of  the  Hndaon  River 
Railroad,  at  the  depot  In  yew  York.  The  hogs  had  died 
of  anSbcatlon  on  the  way  from  Albany  down,  and  bad 
been  dead  but  a  few  hoar*.  Defendant  removed  Ihem 
Immediately  on  their  arrival,  without  raq nesting  or  giv- 
ing the  plaintiff  time  to  remove  them,  and  In  opposltloii 
to  the  request*  of  hla  agent,  wbo  was  prtaent.  It  was 
shown  that  the  dead  hog*  were  valnable  (Or  a  lawfDl  par- 
pose.  The  defendant  claimed  to  ael  la  pniSDanee  of  tha 
Tth  section  of  the  ordlnanoaof  18GS,  which  anthortiaa  the 
city  Inapeclor  to  oause  "all  dead  animal*,  and  every 
pntrld,  offenaive,  ansonnd  or  nnwholesome  sabataDoS 
(band  In  any  atreet  or  other  plaoe  In  the  city,  to  be  forth- 
with removed,"  etc  JIttd.  that  the  defendant  eoold  not 
Jnatlty  hla  aet  under  snob  ordlnanee;  that  the  dead  hOff 
werenotfwrsaaDnlsance  or  nscosaarlly  daogerons  to  tto* 
pDbllc  health;  that  the  term  ''dead  animals,"  oaed  In 
the  ordinance,  related  to  such  only  as  were  detrimental 
to  the  public  health;  that  the  owner  of  the  hogs  WM 
entitled  to  s  reoaonable  time  to  remove  snob  hogs  after 
their  arrival.  Htld,  also,  that  while  the  Inspector.  In  ths 
dlMhargeof  hisdnllea,  ander  anch  ordlnsnoe,  ladothad 
with  ajodlclol  discretion,  yet  he  la  an  offloerotallmlted 
and  apeclal  Jnrladlctlon,  and  when,  In  any  ease,  bla 
power  la  challenged,  he  mast  prove  some  (acta  Invoking, 
or  tending  to  Invoke,  the  exerclae  of  his  dlscretlait. 
Opinions  by  Bui.,  C  J.,  and  Inqalix,  S. 

Sobttt  A.  SmliU  ft  aL  v.  Jo>m  Ortrr,  Sfienff. 

When  a  Jodge  at  drcnlc  charge  that  a  aberlf^  Buder 
attachment  agalnat  two  members  ofa  Brm,  oon*l*tlng  of 
three  members,  bad  do  right  to  take  and  hold  poaaesslon 
ofthe  partnership  property;  Aeld,  that  such  charge  waa 
In  conflict  with  well  setUed  law  In  thta  sUte.  FtmMpt  v. 
Omk,  M  Wend.  S8>,  approved.    Opinion  <tt  E.  Dabwtx 

DIGEST  OP  RECENT  AMERICAN  DECISIOira. 

arPBEHB  OODKT  Ot  BKOSK  BLATFD.* 

AcnoH.    Bee  OitarMtn  amt  Ward. 


The  bond  reqnlred  to  be  given  by  ehapt«fB  IN  and  in 
of  the  revised  a  tatutee,  aa  a  ooDdltlon  of  taking  an  app««l 
from  the  oourt  of  conunon  pleaa  to  the  snpreme  court,  or 

*From  Hon.  JobD  F.  Toby,  Reportir,  to  sppaar  la  the  Slnih 
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of  flUin  »  bUl  of  eseeptknu  m  tHe  Utter  ooart  lo  tba  rul- 
liifi  of  th«  fcm*r,  moMt  b«  rigiMd  by  tbe  party  appcal- 
Itv,  uid  whare  ttto  bond  liail  been  alsDed  by  s  stnuiKBr  to 
Ui«  aalt,  tbe  appeal,  or  exoeptlon,  miut  tw  diunlned, 
becAOM  tbe  ■tatote  hu  not  been  eompllad  witb.  Timin. 
amd  T.  Awrrf  avt  sM<ri. 

AXBTTRA-noW  AITD  AWAKB,    Be«  AxDOrtL 


The  proTlitoDa  of  chapter  tas  of  tlM  atatntea  era  to  be 
oonatnied  »a  proTialoiu  in  addition  to,  and  not  by  way  of 
■Qbatltatlon  for,  thoae  of  the  ■  tatntea'prevlonily  szlatlns 
apon  the  aott)e«t  or  attaebmenta.  Htitee,  an  atlaohnent 
of  pereonal  Mtate  la  void,  where  the  ofltoer  oharied  with 
the  lervloe  of  the  writ  left  a  copy  with  the  defendant  aa 
directed  by  nld  ohapter  Me,  bot  did  not  leave  an  atteat«d 
oopyof  the  writ  with  a  copy  of  hladoloca  thereon,  at  the 
deftDdant'i  tunal  place  of  abode,  aa  directed  by  (diapter 
181, 1 G,  o(  the  revlaed  atatntea.     BTHtatorv.  Jmetwi. 

X  HtDirr.   See  SguOif  fttadliiet  and  PracUee, 


An  appeal  by  the  overMer  of  the  poor  ot  a  town,  ttom 
the  order  of  the  town  council  ot  another  town,  remortng 
to  the  one  In  which  he  la  such  oreraeer  a  poor  peraon,  la 
properly  taken.  If  taken  to  the  anpreme  ooart  next  to  be 
bolden  after  twenty  daya  from  the  delivery  ot  laid  poor 
peraon,aDd  the  leaving  wltb  him  of  an  atlMrtsd  copy  of 
anch  order,  and  need  not  nemwarlly  be  claimed  within 
tety  daya  aller  the  maklBi  ot  the  order,  the  provlaiona 
of  chapter  St>  of  tba  atatotea  not  being  repealed  by  those 
ofohMXertU.    AMw  v.  nw»  Ownee  </ JTerM  JVeMd«nM. 


«  (o  auditors  (atatalea. 


L  0Qd«Ttb«*l«tater«toTlnica 

ireao). 


ters  o(  fMt  are  more  properly  oorreoted  by  an  appeal  to  a 
Jury  than  by  a  reoommltmant  o(  the  repork  Am,  nu- 
ftWtaK  ■•  A  V.  Aqmalili; 

>.  BxoapUMU  from  an  aodtto*'*  import  resardlns  mat- 
ten  ot  feat  not  dlaeloeed  t^  the  reoud  cannot  be  anatalned 
nnlaaa  anpported  by  aOdavlt.  />> 

Tba  award  of  a  referee,  nnder  a  ml«  of  eonrt,  la  condn- 
alve  aa  to  matters  of  law  aa  well  aa  to  matters  ot  feet,  and 
cannot  be  aet  aalde  nnleat  for  a  oaoae  whleh  allbista  the 
fklmeae  of  his  dedaloa,  or  which  ahowa  that  the  party 
oUecUngdldnothavea&lr  and  Impartial  trial.  Outlrr 
V.  Waa. 


L  Where  no  qoallllcatlon  la  reqalred,  and  there  li  no 
niafe  to  control,  a  peraon  who  li  elected  a  bank  dtrealor 
la  preanmed  to  accept  the  ollloe  onleaa  he  declines  It. 
Thta  presomptlon  may  be  rebutted.  Whether  simple 
Ikon-aollon  aa  a  director  (Or  live  montha  woaldbe  ordi- 
narily aafflelent  to  rebntlt—giMrv.  But  where  the  stock- 
holders ol  a  bank,  In  an  Initmment  anthorlslug  Ita  eon- 
veralon  trom  a  atate  to  a  national  bank,  named  all  the 
director*  who  had  been  elected  at  the  laat  annual  election 
aa  thoae  "who  are  now  the  directors  of  aald  bank,"  the 
oonrt  cannot  bold  that  two  ot  thoae  lo  named  were  not 
directors  at  the  time  of  looh  conversion,  becaoae  they 
had  never  acted  In  that  capacity  alnoe  their  election  five 
months  prevlonaly.  LoiikB<oodaiid<itlnrt,lruHm,y.Am»T- 


2.  By  the  provisions  of  aeotlon  M  of  the  National  Cnr- 
rancy  act  of  18M  (chapter  106,  1st  aesslon,  88th  congreaa}, 
npon  the  converalon  of  a  state  to  a  national  bank,  all 
the  directors  ot  the  farmer  become  tboee  ot  lbs  latter, 
until  an  election  or  appointment  by  the  national  bank. 
SamN*.  that  no  ostb  la  required  from  ttaeae  ad  tnurim  dl- 
raotora,  the  oath  preacribed  by  aeotlon  nine  ot  the  alni«* 


aaid  act  being  designed  tor  those  regnlarly  elected  by  the 
national  bank;  bat,  aaanmlng  Ita  neceaalty,  a m^rity 
ot  thoae  who  were  tbe  directors  of  the  Mabi  bank  before 
Ite  conversion  Is  neoeaaaiy  to  make  aqnonun  ottbe  beard 
of  the  national  bank.  lb. 

8.  In  all  nasea  where  an  act  Is  to  be  done  by  a  eorpotate 
body  or  a  part  of  a  oosporale  body,  and  the  nomber  la 
dellntte,  a  majority  of  tbe  wbole  nnmber  Is  nectsaary  lo 
amstltnle  a  legal  meeting,  although  at  a  legal  meeting, 
where  a  qnomm  Is  present,  a  m^mlty  ot  thoae  preaent 
nu^act.  lb. 

4.  Hence,  a  by-law  adopted  at  a  meeting  ot  alz  otl  bilt- 
rim  directors  of  a  national  bank,  which  bad  twelve  direct- 
ors before  tta  conversion.  Is  Invalid,  beoanae  not  adoptod 
by  a  midorlty  or  qnomm  ot  the  board.  Jb. 


,    SeeSbAsu  Oorjnit. 


ir  Into  ncontiBOt,  and  one  of  them 


other  party  who  assents  to  Its  correctness,  and  then  re- 
tains tt  In  tals  own  poaaeaalon  fOr  bis  tndlvldoal  nae,  the 
oontract  will  be  conatmed  to  be  a  verbal  and  not  a  wrtt- 
len  one.  Nor  doss  it  become  a  contract  In  writing  be- 
caoae tbe  party  making  tbe  memorandum  afflzes  his  lnl< 
tlals  thereto.   Bml,  TOUivltaH  *  O 


The  provlalon  In  section  fl  of  ch^>ter  IB  of  the  Tvrlsed 
statntee,  that  penalties  or  fOrfeltnrea,  the  whole  or  any 
part  whereof  la  given  to  any  town  by  any  penal  atatate, 
may  be  sned  fbr  by  the  town  oonnctl  In  the  name  ot  tho 
town,  or  by  theproperproaeoatlngotlloerlnthe  name  of 
thedty  entitled  to  the  beneOt  thereof,  does  not  apply  to 
flnea  of  upwards  of  twenty  dollars,  which  ara  reaovera- 
able  by  Indictment  nnder  the  provisions  of  aecUon  on* 
of  the  same  chapter.    State  v.  acmm. 

See  BiHd«n-K,S;  JuHtdieHon, Saw  TnaU,l. 


L  When  ones,  a  T.  petitioned  lOr  a  decree  deolarlng 
the  marriage  ot  hlaaon,  O.  H.  T.,  aminor,  wltbone  A.  J., 
null  and  void,  and  divorcing  him  Itom  the  bond  of  mar- 
riage with  said  A.  J..  It  was  h*ld  that  the  court,  belngsat- 
Istled  by  the  evldenoe  that  the  nid  O.  If .  T.  was  not  of 
aoond  mind  at  the  time  ot  his  marriage  with  the  reapond- 
ont,  woold  not  grant  her  a^iplloatlon  to  postpone  pro- 
nonnolng  Ita  decree  In  order  to  allow  tbe  said  O.  M.  T.  to 
be  prodooed  before  them,  her  application  being  based  on 
the  claim  ot  hla  being  of  aonnd  mind  at  the  time  of  the 
marrl  age,  and  notofanyaa  beeqoent  recovery,  and  a  pby* 
•Idau'a  affidavit  having  been  preaenMd  which  elated 
that  he  cooid  not  ba  prodooed  in  court  wltboat  anSbrlng 
Injury.    TtietiirT.  Thai/ir. 

a.  A  Inikatle  or  a  peraon  not  oDnfB*  la  duly  represented 
In  a  pelltloD  fbr  divorce  by  the  person  who,  being  author- 
laed  by  the  statnle  (statutes,  chapt«rTaR),  petitions  In  bla 
behalL  Peisonal  notloe  to  him  of  the  pendency  of  tbe 
petition,  alUiongb  expedient  In  some  caaea,  la  not  ezpe* 
dlent  when  be  la  a  minor  without  means  of  his  own,  and 
the  petition  la  preftoriml  by  his  IMher.  lb. 

See  JMitsnc*,  8. 


sauiTT  pLXADiNoa  Aim  n 

1.  Where  an  equity  oaoae  Is  heard  and  decided  by  a 
single  Judge,  under  the  provisions  of  ch^iter  mot  th« 
statutes.  It  Is  no  pi^ndlce  to  the  rights  of  the  parties  lo 
enter  decree*  of  daUa  after  the  time  when  tbe  decision 
was  rendered.  Inasmnchss  the  right  of  appeal  to  the  fnll 
court  rana  trom  the  date  when  tbe  decree  la  actually  en- 
tered.   DMoa  ana  tOien,  oOmMtlraton,  v.  netd. 

3  Admin  tstra tors  represent  ttaelr  Intestate's  estate  so 
fee  aa  legarda  the  aUowance  of  any  accounts  or  claims 
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agiiliut  It,  uid  are  proper  putlaa  to  vpeal  i 
allowing  (uij' auch  elatms.  lb.  . 

a.  Ad  ^pekl  properir  taken  trmo  k  deeroe  nude  by  k 
Mnfle  jDdKe.  dlrecUni:  tbe  dlitrlbntlon  by  •dnUalatra- 
ton  of  Ibeir  lDt«alaCe'>  esCmte,  drkwB  tfler  It  DeccaaRrlly 
the  reconsideration  of  to  mach  of  another  deci«e  made 
by  bim  la  tbe  aame  oatue  ai  alao  directa  a  dlatrlba- 
tlon.  lb. 

4.  Tbe  sapreme  court  hae  tbe  pomr  to  proceed  to  the 
anal  aettlement  end  dlMrlbutlou  of  eatatee  of  deoeaaed 
persons  when  the  fond  and  ibe  partlea  are  before  It— it* 
decree  wilt  bind  all  parties  irbo  hB*e  been  properly  noti- 
fied, ellber  by  personal  or  snbstttnted  serrtos— and  the 
court  wltl  exonerate  execDtors  and  admlnlatraton  Ibr 
paymenta  made  acoordlng  to  Its  decree,  fumble,  that 
partlee  who  bave  not  bad  actual  notloeofadlitrlbatlon 
may  (nstngdne  dlllBence),bynilngabllltOrTeUet,  obtain 
a  decree  directing  the  parties  who  have  reoelved  an 
tuidDeshare  thereof  to  refund  tbem  their  proper  propor- 
tions, lb. 

G.  Dnderthe  prorlslonaof  the  statale  regnlatlog  pro- 
oeedlngi  la  caaea  la  eqnlty  (statnlea,  chapter  HB),  an  ap- 
peal does  not  lie  from  tbe  order  of  aalngle  Jndge  of  tbe 
SDpreme  ooort,  directing  that  osrtaln  wltneaaea  hi  a  anlt 
la  egnlty  pending  before  him  he  produced  for  oral  examl- 
natloaat  the  trialofaaldcaose.   .^lUAanyv.  JHiiJcMiH. 


■  TAn-   Bee  WOli,  L 


i.  The  defendant,  L.  B.,  a  mannftutarer  of  woolen 
gooda,  conalgned  tbera  Ibr  sale  to  tbe  plalntln,  B.  T.  A 
Co..  commluloD  merchants.  In  an  action  by  the  latter 
against  tbe  former  for  balanoe  of  account.  It  waa  hold,  that 
a  contract  made  t>etweea  H.  T.  ft  Co,  and  J.  T,.  respecting 
the  >  ale  to  hlra  of  certain  goods  consigned  tbem  by  tbe 
defendant,  «-as  admissible  for  tbe  purpose  of  ahowlngtbat 
the  ohnrgea  In  the  plain  Cimi'  accoant  against  the  defend- 
ant, relating  to  the  goods  which  were  thesnblect  of  that 
contract,  were  properly  made.    BunI,  TOUaghatt  d  Cb.  T. 

1  In  aorlmlnal  proceeding,  awltnesa  who  bad  lestlfled 
against  Ibe  defendant  was  astced  certain  qnesUons,  appar- 
ently wl  h  a  view  to  show  that  he  had  endeavored  to 
obtain  money  from  tbe  defendant  for  abaeatlag  himself 
as  a  witness.  A  promissory  not«,  signed  by  tbe  defend- 
ant, was  then  offered  and  admitted  In  evidence,  and  the 
Wltnea*  was  allowed  to  teatlty  that  1(  was  reoelTed  by  him 
as  a  consideration  for  BO  absenting  hlmsetf.  from  a  man 
be  did  not  know  and  had  not  sinoe  seen.  Setd,  that  the 
note  was  Improperly  admitted  in  evldence.no  evidence 
having  been  produced  to  connect  the  defendant  with  It, 
or  to  thirw  that  be  signed  II.    StaU  T.  Srtffgt, 

S.  ITelit.furiJur,  upon  motion  for  new  trial  aReroonvle- 
tlon.  that  the  not«  having  been  Improperly  admitted  In 
evldenoe,  a  new  trial  mnat  be  granted  notwithstanding 
the  Jary  were  charged  that  there  was  no  proof  that  tbe 
defendant  wrote  the  note,  and  that  the  governmeDt  had 
Ailed  lo  connect  It  with  tbe  defendant.  lb. 

i.  Where  a  party  la  atteged  to  be  Incapable  of  oontract- 
Ing  a  marriage  by  reason  of  Insanity,  the  court  will  form 
their  opinion  as  to  his  mental  condition  from  the  testi- 
mony of  witnesses  who  have  been  long  acquainted  with 
him,  and  that  of  medical  experts.  In  prelbrenoe  to  per- 
'aonal  ezamlnntlon.    Titatftr  v.  T^oyrr. 

;  Flrt  Inmnmet,  1  and  8 ;  Lift 


A  good  will  la.  as  deflned  by  Iiord  Eldon,  tbe  proba- 
bility that  the  old  CDSIomers  will  conllnue  to  come  to  tbe 
old  place.  But  It  Is  ordinarily  the  good  will  of  the  bnal- 
nesB  as  tbe  vendor  nsed  It,  and  Is  only  co-extenslve  with 
the  business  carried  on.  Ho  decided  case  can  be  found 
whei«apeisonseUlagagoo4wlll  is  prevented  Oomlefti- 


Ing  other  property  be  may  Own  In  the  ni 
another  person  wbo  may  carry  on  tbe  same  bnslneaB,  pro- 
vided there  Is  no  collusion,  and  Ibe  leseor  has  no  IntereM 
in  tbe  buslnass.    JbnitArd  v.  Peciham  and  oOinn. 


An  action  against  a  guardian  and  bla  ward  Jointly  will 
not  lie  to  reooveradebt  created  by  the  act  of  the  ward 
before  theappolntmentofblagnardlan.  .^Uen  v. itojipaa. 


court  in  retDsIng  to  testify,  the  snpreme  court  will  on)«r 
blm  to  be  discharged  when  before  them  on  a  writ  of 
habeas  oorpus,  If  no  definite  term  of  punishment  la 
named  in  the  warrant  of  oommltment.   In  Oia  maater  tf 


I.  Tbe  leatlmony  ot  a  husband  wblob  may  lend  to 
oiimlnat«  his  wife,  ortbetesllmonyof  awlfswhlebmay 
tend  to  criminate  her  husband,  Is  admissible  In  a  col- 
lateral proceeding,  provided  that  no  uae  can  afterward 
accrue  tberefrom  In  any  direct  proceeding  against  either 
of  them.    Odte  v.  Briggt. 

1  But  a  husband  or  wife  obfeellng  to  give  such  teatl - 
numy  will  be  entitled  to  tbe  protection  of  the  court,  lb. 


L  An  ordet  of  Injnnotion  until  a  certain  day,  or  untU 
fnrUier  order  of  tbe  eonrt,  does  not  expire  on  (bat  day. 
nnJess  aome  further  order  Is  made,  bntoonUnnea  la  three 
under  the  rnl«  or  conrt,  until  an  order  la  made  dissolv- 
ing  it.    Bradfirr^i  v.  AeAAom  and  oOen, 

X  Where  a  complainant  In  a  bill  in  equity  sieepted  to 
Ibe  answer,  and  contended  that  bla  ezoepllon  ahoold  be 
decided,  and  that  he  was  entitled  to  a  fall  answer,  before 
a  bearing  on  tbe  motion  to  dissolve  an  Itijunctlon :  tT^O, 
that  ordinarily,  on  tbe  coming  In  of  the  answer  denying 
UieequltleaofUw.  an  Injnnotlon  la  to  be  dlsaolved,  bat 
not  neeaaaarlly  or  of  coarse.  lb. 

8.  On  a  hearing  of  a  motion  to  dissolve  an  InJnnotloD, 
the  answer  is  oonsldered  as  an  alSdavIt,  and  the  com- 
plainant may  ose  counter  aflldavlta,  or  his  exeepllons, 
Inargnmentai  to  the  Insnfflclenoy  of  the  answer.  lb. 

4.  The  apparent  conflict  of  pntctlce  as  to  dissolving  In- 
junctions arises  from  not  distinguishing  between  the 
English  ecrnMon  Injunotlou,  which  waa  granted  as  of 
ooorse,  on  oerlaln  detSDlts  of  tbe  respondent,  and  a 
qKdal  Injunction  Olke  tbe  present)  granlad  on  special 
application  and  oatb.  lb. 

'.   See  DInom. 


Ptnliuuranet. 
L  In  an  action  on  a  policy  of  fire  inmranoe,  VM.  Ihat 
the  plaintiff  was  properly  allowed  to  state  that  be  was 
the  owner  of  Uie  estate  Insnrcd,  that  be  bought  It  with 
tats  own  money,  and  that  It  was  ttmnsferred  to  one  D., 
who  paid  nothing  toi  It.  to  hold  for  blm,  for  the  purpose 
of  showing  that  In  equity  he  had  a  right  to  tbe  premlsea 
against  the  bolder  of  the  title  at  law.    TuektmianT.  H6mt 


1.  An  eqnitable  Interest  in  property  Is  an  Inanrable  In- 
terest, and  a  person  wbo  has  gone  Into  possessloa  of 
oerlaln  premlsea  sa  owner  under  a  parol  agreement  Ibr 
the  pnrchase,  and  has  paid  part  of  tbe  purchase  moner, 
has  such  an  Interest  In  the  premises.  lb.  -, 

I.  In  an  action  on  a  policy  of  Are  Insurance,  the  answ«r 
of  a  witness  who  la  not  an  expert,  to  tbe  queatlon,  what 
II  would  eoal  to  pnt  np  sueh  a  building  aa  waa  burnt,  that 
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"  It  toM  HOM  M  pat  up  nioh  •  bnUdInc  fOrtr  y«*n  •gn," 
li  kdmlMlble.  kltliougb  the  qDestlon  la  Inadmlnlble,  the 
wltnM>IiKvliigatkt«aftJaet  Bud  riven  nooplnlon.  lb. 

US'  Jfi«™™. 

1.  In  an  action  on  a  poller  of  lite  Insoranoe,  a  letter 
ft'Mn  the  president  of  the  defeDdBatonmpanr  to  one  8. 
having  been  admitted  for  the  parpose  at  Bhowing  him  to 
be  a  general  agent  of  (aid  companr,  <f  mu  AWd,  that  cer- 
tain InatractloDS  ttmn  eald  preeldant  to  a.,  sent  blm  ■■ 
advice  and  Information  lOr  blsprlTatetue.batnotaiany 
limitation  on  hia  aalhorltr,  were  property  excluded  from 
the  oaee,    Mtnery  y.  Ut/rae  /njuratwe  Dwiponi/, 

1.  Rtia,  fwrihrr,  that  testimony  of  the  plain  tiff  that  lald 
8.  toldbim  that  If  no  poison  was  found  Intbe  bod;  of  the 
Innired,  tbe  defendanto  would  pay  the  araonnt  of  the 
policy,  waa  properly  adrolltod,  tbe  Judge  having  In- 
structed the  Jury,  tiiat  If  aald  8.  waa  agent  of  the  com- 
pany hli  Btalement  would  have  the  lame  effect  as  If  made 
by  the  defendanto,  and  that  If  made  by  tbe  defendants  It 
would  not  bitid  tbam.  but  must  be  left  to  the  Jury,  la 
connection  with  the  other  Ibete  In  the  case.  1  ft. 

1.  Rttd,paihifr,  that  testlmoay  to  show  that  tbe  pialnt- 
lir  liad  recently  procured  additional  Insurance  on  the 
same  life,  waa  properly  excluded.  It  being  sufllalent  for 
this  trial  lo  show  that  he  had  an  Inaorable  Interest  In 
Ui«  lite  of  tbe  deoeased,  tbe  detendania  not  having  pro- 
vided against  additional  Insurance,  lb. 

4.  Aid,  pBiiia,  that  the  burden  of  proof  was  on  the 
defendant  company  to  show  that  the  statemanta  made 
hy  the  plalnUlT,  In  bis  application  for  Insorance,  were 
nntroa;  that  the  value  lo  the  plalntilT  of  the  life  of  the 
party  Insured  waa  a  matter  of  estimate  or  opinion,  and 
that  tbe  Jnry  should  determine  whethsr  he  oonld  fairly 
eatlmale  bis  Interest  therein  at  the  aum  suued  in  bis 
application,  lb. 

G.  £wd,/unA(r,  that  Intereat  on  tbe  part  of  tbe  plaintiff 
In  thellfeof  the  party  Insnred  need  not  exist  at  time  of 
salt.anch  Interest  exlatlDgat  tbe  oommenoement  of  the 
policy  being  snOlclent  to  aostaln  the  action,  lb. 

e.  An  Insurance  by  A  on  tbe  life  of  B,  where  A's  claim 
on  B  Is  simply  the  pretext  for  the  Insnranca;  whereA 
haa  no  Interest  In  the  life  of  B  be  would  reasonably  desire 
to  have  protected  by  Insurance:  or  where  A's  Interest  la 
small,  and  the  Insurance  vastly  disproportionate.  Is  a 
gaming  contract,  and  therefore  cannot  be  •nstained.  ih. 

T.  A  premium  on  a  policy  of  lite  Insurance  balngdueona 
certain  day,  a  receipt  signed  by  tbe  sgentof  thelnsnninoe 
company,  and  dated  on  that  day,  la  presumptive  evldanoe 
of  payment  thereof  on  that  day.  lb. 

tk  A  regnlar  appointed  agent.  In  this  state,  of  aforelgn 
Insnranee  company,  most  be  presumed,  In  the  abaenoe 
ofevldenee  to  the  contrary,  to  have  fall  anthorlty  lo  act 
for  said  company.  Any  limitation  of  his  authority  must 
he  brought  home  to  the  itnowledge  of  the  jdalntlff,  lo  be 
binding  upon  blm.  lb. 

5.  Whereaproninm  on  a  policy  of  a  lite  Insurance  Is 
not  paid  ODtll  subsequently  to  tbe  day  upon  which  It  Is 
due,  the  parties  suing  upon  the  policy  must  aatlsiy  the 
Jury  that  the  Insured  waa  In  good  health  at  time  of  pay- 
ment of  said  premium,  In  order  to  keep  the  policy  In 
force,  lb. 


Blnoe  tbe  passage  o)  the  atalale  oonterrlng  npon  tbe 
court  Of  common  pleea  for  thecounty  of  Providence  ex- 
GlaslveJurlsdlcUonwtthtn  that  coDDtytn  Dud  all  Indict- 
ments, and  to  try  all  found  fOr  crimes  not  punishable  by 
Imprisonment  (ur  lite  (statutes,  chap.  tSO),  an  Indictment 
tor  a  violation  of  the  provisions  of  tbe  act  of  the 
general  assembly,  entitled  "an  act  ooncernlng  the 
erection  of  wooden  balldlugs  In  the  city  of  Provi- 
dence," passed  October  senlon,  ISO,  may  be  found  and 
tried  In  the  court  of  common  pleas,  notwithstanding  the 
dlreotion  contained  in  the  last  named  not  that  the  fins 


Legatee*  under  a  will  must  severally  pay  the  dntles  re- 
Quired  In  respect  to  their  respective  legacies,  even  If  the 
legacies  am  be<|oeats  of  specific  property,  unless  they  are 
exprensty  exempt  from  such  payment  by  the  terms  of 
tbe  will,  and  tbis  whether  the  duties  are  claimed  under 
the  V.  B.  act  of  ISSZ  (chap.  IIB),  of  1804  (chap.  ITS),  or  the 
amendatory  aot  of  ISM  (Obap.  ISI).  Ooddant  v.  OoddartL 
Ain>  BivoRO.  See  DtBom. 


Whether  Ui*  owner  of  a  luu:k,  who  is  peraonally  with- 
out Ihnit,  can  be  held  to  answer  for  a  nnn-nbuervanee  ot 
an  ordinance  directing  him  to  have  two  lighted  iampa  to 
his  carrlsge  when  driving  It  In  tbe  night  time,  qutrv-  He 
certainly  cannot  be  so  held  when  the  hack  Is  being  used 
by  some  person  not  then  acUng  In  his  aervioe,  and  wlth- 
oDt  bis  knowledge  or  consent,  aa,  when  the  driver,  being 
In  his  employ  as  diqr  drlvor,  uses  the  hack  for  his  own 
purposes.  In  the  nlgbt  time,  nnanthorlisd  by  the  defond- 
ant,  without  bis  knowledge,  and  without  any  personal 
ne^lgcnce  on  his  part.    CUh^UUt.  Cay  af  I'rwtiUiic*. 


1.  The  anpreme  court  boa  power,  under  chapter  IM,  see* 
tion  8,  of  the  revised  statutes,  to  grant  a  new  trial  In  the 
case  of  a  criminal  prosecution  In  the  mnnlolpal  or  police 
court  of  tbe  city  of  Providence.    OimpbcU  v.  (Xt/tf  J>raD(- 

3.  Subject  to  the  rules  of  evidence  and  certain  general 
priDClpIes,  the  whole  conduct  of  a  trial,tbe  order  of  Intro- 
ducing evidence,  and  tbe  allowing  aparty  to  introduce 
evidence  at  any  partlcolar  time.  Is  subject  to  the  discre- 
tion of  the  presiding  Jodge,  and  It  Is  no  ground  for  a  new 
trial,  that  where  the  plalotlfT,  In  an  action  on  a  policy  of 
lite  Insurance  upon  anolher'a  lite,  closed  his  testimony 
without  oflbrlng  any  evidence  showing  that  he  had  an 
Insurable  lutereitt  In  the  life  of  the  party  insured,  tbe 
presiding  Judge,  having  at  Orat  decided  to  snstalo  a  mo- 
tion for  a  nonsuit  oa  the  partof  the  defondant,  afterward 
allowed  the  plalntlfl'  to  otter  evidence  of  his  Iiuurable 
Interest.  Moiery  v.  JSomt  Insurance  Qtmpany. 
SeeZHuHW. 


Decrm  qf  Town  CMnctta 


,   Bee  Apptabjtvm 


1.  To  a  special  plea  In  bar  of  an  action  on  a  policy  of 
insurance,  alleging  that  by  a  provision  of  the  policy  no 
action  was  sustainable  tbereon,  unless  commenced 
within  twelve  months  next  after  the  loss,  within  which 
tlmethlsactlon  was  not  commenced,  the  plaintiff  replied, 
prt^utli  ntm,  because  "  after  said  cause  of  action  had  oc- 
curred, and  wllbin  tbe  twelve  months  next  afl^r  the 
occurrence  ot  the  loss  and  damage  aforesaid,  the  said  de- 
fendant corporation  waived  the  said  condition  and  pro- 
viso In  their  policy  mentioned."  Seld,  on  demurrer  to 
this  replication,  that  It  was  lacking  In  precision,  and  did 
not  show,  with  tbe  degree  of  certainty  required  by  the 
rules  ot  pleading,  what  It  was  which  tbe  plaintiff  ex- 
pected to  prove  in  rebuttal  of  the  special  plea,  and  that 
the  plaintiff  must  set  out  fully  In  bis  replication  what  It 
was  that  be  claimed  had  been  done  by  tbe  parties,  which 
amounted  to  anch  a  waiver,    Oalanan  v.  Oflji  Iniuranet 


a.  Thewalvlngofajury  trial  Inaspeclal  court  case,  and 
submission  of  the  case  under  the  statute,  In  law  and  ftct, 
to  the  Jndge  holding  the  court,  deprives  the  party  ag- 
grieved by  his  denlslon  of  the  right  to  review  tbe  same 
In  matters  of  fBct  batore  the  soprama  court ;  and  wher« 
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the  party  agfrleTed  oonund*  that  the  Jodge  armd  In  de- 
termlQlng  the  l«g»I  eflbot  of  cecUilii  Ihota  gtven  In  evi- 
dence, oU  the  (acta  addnoed  In  evldenoe  before  him  moat 
be  laid  before  (be  aupreme  ooDit,  bf  agreed  statement  of 
&cu  or  atherwiw,  before  they  cut  review  bla  deolalon. 
JffifeAeUT.  IPUwn. 

POiraM.   See  Fllb,  1;  IVutiaiuI  lyiutoM, 


dDO  viAKAHTO.    Bee  TVlal  AhMmi; 


1.  The  doctrine  of  reconpment  reati  on  the  eqnllable 
principle  that  the  defendant  shall  be  allowed  to  dlmln- 
lab  or  defeat  the  plaintiff'!  claim  by  a  claim  of  hU  own, 
wbere  both  grow  ont  of  the  same  contract  or  transaction. 


2.  A  promlsaorjr  note,  and  an  agreement  whlob  la  the 
eonildeimtloQ  for  the  note,  are  not  ancb  Independent  oou- 
ttaota  that  the  breaob  of  the  one  oannotbe  aetupbywaf 
of  reconipment  lo  the  other,  fb. 

S.  In  an  actloa  npon  a  promissory  note,  the  oonsldera- 
tlon  of  wbtcb  was  an  ^reement  signed  by  the  plaintiff, 
to  eouvey  to  the  defendant,  on  or  before  Jannary  I,  IMS, 
twenty-flve  hundred  dollars  at  the  capital  stock  Of  tb« 
King  Oold  Mining  Company,  atsnbscrlpUoDprloe,  It  WM 
Add,  that  the  defendant  might  defend  against  the  aci 
tlon  by  showing  that  no  transfer  or  tender  of  the  said 
stock  was  made  to  him  until  after  Angnit,  ISSS,  and  might 
recoup  his  damages  arising  from  the  plaintiff's  tftllnre 
lo  perform  his  agreement.  lb. 


SUitula  i^Oie  VMed  SbiUt. 
18B1,C11S:  1«U,C.173:  ISSI,  aiM;  Legacy  DnUea:  18Si 
a  106;  Bank  Directors,  ). 

Btatultt/^thtStaU. 
Act  In  relation  to  the  laying  ont,  enlarging,  straighten' 
Ing,  or  otherwise  altering  streets  In  the  city  of  ProTldenoe. 

'  BmiKd  aiatutt4. 

Chap.  ISe,  Wills,  0;  cbap.  ISl,  Attachment;  chaps.  191, 
192,  Appeal  Bonds;  chap.  19B,  New  Trials,  1;  cbap.  39B, 
Criminal  Proceedings;  ehap.  SM,  An>eals  ftom  orders  of 
Town  Connclls. 

Qenertd  BUOutet. 

Cbap.  S28,  Attachment;  chaps.  ffiS  and  S59,  Trial  Jna- 

tlces.  1 ;  chap.  160,  Jurisdiction ;  chap.  090,  Aodltors ;  cbap. 

flBZ,  Equity  Pleadings  and  Piaetlce,  i ;  chap.  706,  Dlvoroe. 


PBBMKS.   See  AjfpetUt  from  Dtcrett  qf  Town  CDuncib. 


1.  Under  the  provlslona  of  chapters  666  and  WT  of  the 
statutes,  the  town  council  of  a  town  which  la  divided  Into 
voting  districts  may,  at  tbelr  flrst  meeting  after  any  an- 
niuil  election  of  town  offleera.  either  (JlriC)  eatabllsh  one 
Jnstlce  ooort  Ibrlhe  town,  or  (snoiKn  eleet  a  trial  Justice 
for  eaoh  voting  district,  or  ((Afrd)  elect  one  trial  Justloe 
for  all  said  dlatrlela.  The  election  of  one  trial  Justice  by 
a  town  In  one  of  whose  voting  districts  a  oonrt  of  maglB> 
tralea  has  already  been  established,  la  an  election  at 
said  one  Justice  fbr  all  the  remaining  districts.   Blate  v. 

a.  A  town  which  bas  once  eleel«d  a  trial  JnMtoe  Id  serve 
in  two  or  more  voting  dlatrlcts,  oannot  afterward  chaoge 
the  eoostltnllou  of  the  court  so  ereat«d,  by  electing 
•eparatauialJnattoeafOreMbor  nOddlatnets.   Suohan 


election  Is  void,  aod  will  Dot  displace  the  offloer  flrat 
elected,  inaamnoh  aa,  by  the  statntaa,  ha  holda  «flloa 
ontllhiasii  -  -   - 


Who  will  be  the  betrs  at  law  of  A,  at  the  time  of  the 
death  of  B,  oannot  be  known  nnUl  B'sdecease.  Henoe, 
where  a  trustee  holds  property  under  a  deed  of  trtist 
which  provides  that,  npon  a  contingency  wfaleb  has  hap- 
pened, he  ahonld  hold  It  for  the  use  of  C  Q.,  daring  her 
lite,  and,  after  her  decease,  should  convey  and  pay  over 
all  said  trust  estate  to  P,  G.,  If  then  living,  or  If  she  then 
have  deoaased,  to  those  who  would  then  be  entitled 
thereto,  as  her  heirs  at  law.  In  such  proportion  as  tbey 
wonld  be  so  entitled  had  she  then  deceased  lnt«atate, 
seised  and  poaseaaed  of  the  same  In  her  own  right;  It 
waa  AiEd,  that  the  oonrt  conid  not,  upon  the  application 
ofsald  a  O.,  P.  O.,  and  of  all  the  partl«a  who  wonld,  at  the 
tlmeof  the  application,  be  en  titled  to  any  Interest  under 
said  deed  aa  heirs  at  law  of  the  said  P.  Q.  In  the  event  of 
her  decease,  direct  said  tmalee  to  convey  the  trust  prop- 
erty to  the  said  P.  a.,  dlaoharged  of  eald  trust,  ibr  th« 
reason  that  the  persons  equitably  entitled  to  the  eatale 
at  the  decease  of  the  said  C.  Q.,  the  assent  of  all  of  whom 
wonld  be  necessary  to  accelerate  the  trust,  could  not  ba 
asoertalned  prevlona  to  her  deoease.  <3r*ane  ana  eOtert  v. 
Abam,  tnalen. 


1,  It  la  a  Oied  rule  of  courts  of  equity,  as  wdl  aa  of 
court*  of  law,  that  where  an  Irregularity  has  been  eosa- 
mltted.andaparty  who  eoneentatoaprooeedlng which 
be  might  have  prevented  by  realating  It  on  that  aooonnt, 
waives  thereby  all  eKoeptlons  to  such  Irregalarlty. 
3Vne4<y  and  elAert  T.  OUy  1/ fPOvKKnas. 

1.  Where  a  street  has  been  Improved  or  extended  nnder 
the  act  of  the  general  awnmbly.  "InrtiaUon  to  Uie  lay- 
ing out,  enlarging,  alralghtenlng  or  otherwlae  altering 
atreela  In  the  city  of  Providence,"  pajved  Jannary  session, 
I6H,  a  party  who  has  flted  his  olijectlons  to  the  report  of 
U)e  commlsskmen  made  thereon,  and  claimed  a  Jary 
trial  nnder  the  provlslona  of  tlie  aot,  oannot,  after  the 
rendition  of  the  vepdlct,  avail  himself  of  any  detMst  or 
Informalltylik  tlM  notice  glvenblm  of  the conunlMloBtta' 
report  lb. 

1.  A  devlae  ot  lands  In  the  following  words ;  "  I  giv«, 
devlae  and  bequeath  to  my  nephew,  A.  W.,  all  my  tUm, 
known  as  the  William  Brown  farm,  If  he  leave*  any  law- 
Mi  Issue,  to  his  heln  and  aaalgna  forever,  and  If  he  has  no 
lawAil  Issue  after  blm,  to  my  three  children,  vis. :  M., 
H.  and  J.,  tbelr  heirs  and  aaalgna  forever,  Aare  and 
share  alike,"  veata  an  estate  tall  In  A.  W.,  the  nephew. 
IFMObrd  v.  Arwutnms. 

1  The  wfvd  rsfoMmi,  In  ita  vldeat  extent,  embraoaa 
peraons  of  evMy  degree  of  consanguinity,  and  extenda  to 
all  persona  who  are  descended  from  tbs  same  common 
anceators.  Henee,  where  R,  O.  H.  devlaed  his  eatate  ^ 
fbllowa :  "  I  give,  devise  and  beqneath  unto  my  wife,  M. 
H.,  all  and  singular  my  property  and  estate,  both  real 
and  peiBonal,  fbr  and  during  the  term  of  her  natural  life, 
with  full  power  to  devise  and  bequeath  the  same,  or  any 
part  thereof,  to  my  relations  of  the  Holing  femUy  as  she 
Bhalt  m  her  discretion  aelect.  And  bis  wife,  the  said  H. 
H.,  wbo  was  his  oooaln-german,  by  her  will  devised  the 
estate  In  question  to  her  niece,  A.  E.  T.,  for  life,  said  A. 
KT.  belngagranddangbter  ofaslater  of  the  fetberof  R. 
O.  H.,  and  niece  of  bis  aaid  wife;  It  waa  Add,  that  the 
devise  waa  a  valid  execution  of  the  power  conferred 
npon  H.  H,  by  the  will  of  B.  Q.  H.     WhOmy  and  Mltera  v. 

8.  A  wUlezeonted  according  to  law  operates  aa  a  revo- 
cation of  a  fbrmer  will,  even  If  It  contains  no  clanae  of 
revocation,  where  it  purports  to  dispose  of  all  the  prop- 
erty of  tbeteatator  in  a  manner  dffraieut  from,  and  inoon- 
siatent  with,  the  dlspoalllon  of  it  in  the  former  will. 
SssMond  WVty.Oauntfl'nlKttei^porUmtmlK 
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C  An  iDstmiTiflDt  pnrpDrtin^  to  be  a  will,  bnt  eiecated 
In  the  prMcoee  of  two  wllnessesoDlr.BDd  oontaJnlDg  do 
<d>iu«  of  rerOBkUoD,  will  not  ao  opemU,  ftltboogti  It  pur- 
porta  to  dlapoae  of  ail  the  property  of  the  p^rty  ilgnloglt, 
In  ft  manner  dlflbrent  from,  and  InoonsUtent  with,  tbo 
dlapoalUou  In  tbo  flrat,  nor  woald  U  so  operate  If  It  oon- 
tained  t,  cUoee  of  revooatlon.  Am  It  Ikila  to  atuid  m  a 
will  th«  olanMotrevoctttion  killa  with  It.  lb. 

S.  EL  F.,  by  her  laat  will  luid  leatanient,  directed  her  eze- 
oatora  to  aell  at  pnblla  auatlOQ  and  eouvert  Into  oaah,  all 
Uie  real  ealata  of  wbtoh  aha  ahoold  die  aalaed  and  poa- ' 
■eased,  and  bequeathed  the  realdoe  of  her  estate  to  Qtq 
nephewsand  nleoeo,  iL,A.,  M.,  W,  and  H.,  "eqnally  between 
them  (hare  and  share  alike,  and  to  their  respeetlve  heirs, 
ezeonlora,  admlulitiators  and  asslf  ni,  provided  tttey  all 
■niTlTe  me;  If  not,  toaneh  of  tbsm,  the  said  K,  A.,  U., 
W.  and  N.,  u  shall  snrvlve  ms,  eqnally  between  them, 
•hare and  share  alike, audio  their  reapectlva  balrs, exe- 
cutors, adnllnlstral<»s  and  aeslffna."  None  of  these 
nejihews  and  nlaosa  snrvlred  her,  bnt  all  of  them  exoapt 
one  left  lineal  deaoendanta.  Httd,  that  the  aald  B.  F. 
most  be  deemed  to  have  died  Intestate  as  to  the  said  real- 
doe  of  her  estates,  the  general  mle  tbat  lineal  deaMndant« 
of  derlaees  who  die  befbre  their  testator  ahall  Inherit 
their  dsvlaes,  as  eatabllahed  by  ehapter  161,  |  12,  ot  Ui» 
revlaed  stalotes,  beloi  governed  by  bermanlllBat  Inten-i 
tlon  tbat  only  snoh  of  her  nephews  and  nleeea  aa  anrvlved 
her  ahoold  t*ke  any  abatw  In  it.    I>abolt<wd«M«F*,  jld- 


•.  AUd,  farther,  isaiBrmliig  dMA  t.  Smla,  1 R  L,  1,  that 
ones.  F.,  the  only  chlldof  a  brother  or  slater  of  aald  CF., 
living  at  ber  deoeaae,  being  thereby  her  neanet  of  kin,  did 
not  thereby  take  the  realdoary  ealate  to  tba  eielnaiou  of 
the  deaoendanta  of  ttia other  brothers  and  alBlers.  hot  Chat, 
under  the  alMoteordeeoenta  In  Rhode  Island  (Rer.Btat., 
ohap.  ISB),  oae-tbnrtb  part  of  all  aald  reeldnary  eatata 
moat  be  divided,  per  itirj>**,  among  Voo  descendanta  of 
each  or  her  fbnrbrotben  and  alsters  to  the  remoteat  degree, 
and  tha  laaoe  of  aoy  deaeendanis  at  said  brolhen  and 
•tetera  whodled  In  the  llft-tlma  of  the  aald  E.  F.,  the  lasnq 
ofanydeBBassddsaeetiilaiit  In  every  degree  laklnt,eolleet- 
lv<dy,  the  ttaaraa  of  the  parent.  lb. 


BOOK  NoncEa. 


James  Ram,  c 


inwoanona,  uooneBioT-a 
Ubel  and  Wander,  ete.,  el 
lalnlnBDavldFanf  Brown' 

amlnauon  of  Witnesses,"  i. ..    ..._<«»■.  ..x.,.^  .... 

Cond noting  the  Examination  of  Wllneasea,"  Whewell 
on  Theory  and  Fact.    New  York:  Baker,  Voorhls  A 


The  rules  Ibr  elleltlng  evldenoe  and  weighing  beta  are 
■o  pleasingly  and  olearly  laid  down  In  the  work  In  qn««- 
tion,  from  sonroes  ao  diverse  and  yet  ao  apt,  Uiat  after 
pemsing  it  the  reader  who  doea  not  reflect  npon  the 
labor  neoasaarlly  expended  npon  Its  oompllatlnn  will  be 
likely  to  exclaim,  "Well,  really,  I  don't  see  any  thing 
very  extraordlnaty  abont  this,"  and  ao  qnlte  likely 
would  ajnry  to  wbom  be  might  read  one  of  Ita  pagsa  to 
establish  a  proposition;  bnt  wbere  else  ooald  oonnael 
have  foaod  ItT  Would  he  have  been  able  to  have  said  It 
aowell  and  ao  effectnally  Wlthoat  tba  volnmeT  If  he 
tbluk  >o  let  him  try  the  experiment  a  few  times  and  we 
are  oertaln  It  will  ever  after  be  a  constant  companion. 
The  notes  of  Mr.  Towhnsend  add  materially  to  the  valoa 
ot  the  work.  Indeed,  every  thing  ha  doea  la  well  done. 
Heha8glvanns,ln  addition,  David  Paal  Brown'a  Oolden 
Rolea  lOr  the  Examination  of  Witnesses,  COi'a  Practi- 
cal Advice  for  (Xindnetlng  their  Examination,  Whewell 
on  Theory  and  Fact,  and  a  model  Index,  the  beat  part  of 
any  work.  The  pnbllaheis,  however,  aa  naaal,have  bonnd 
their  catalogue  with  the  volmne.  How  long  are  the 
prolbsalon  to  endnresaohanniaanoat    Wa  once  heard 


an  exoellent  lawyer  remark  that  he  wontd  never  know- 
ingly bay  a  book  so  disflgnred.  If  the  index  la  worth  eon* 
snltlng,ttsbonIdbetbelaat  thing  In  the  volume,  so  that 
every  time  it  la  examined  we  are  not  (vnpsSnl  to  tnm 
over  fifteen  or  twmty  pages  ot  wortbleas  atntT.  Let  pob- 
llshem  sand.  If  they  please,  their  eatalognea  with,  bnt 
tbey  Aould  wstwr  be  bound  In,  their  books,  nia  oan  be 
easily  ramediad,  and  wa  hope  will  be  In  the  next  Im- 
pression. Th«pnbIlataenare,however,enUtledtomDch 
credit  fiu  the  admirable  ntannn  In  which  they  have  got- 
ten out  tha  work.    It  is  v«)I  printed  and  well  bound. 


COLUMBIA  COLLEGE  LAW  SCHOOL. 

The  devenUi  annnal  mmmeacemsat  of  the  law 
school  ofColnmbia  College  took  plaoe  on  the  evening 
of  the  ISth  inst..  In  the  Academy  of  Mush:.  The  aa- 
dienee  was  large,  and  the  exerdeee  pened  off  to  the 
evident  gratification  of  all.  OrafQUa's  Band  waa  in 
attendanoe.  Prenident  Barnard  presided,  and  with 
him  on  the  stage  were  FroflL  Peck,  Yamtmrlnge  and 
Short,  Jndge  Blatchford,  ex-Jndge  Mitohel,  David 
Dndley  Field,  G.  M.  Ogden,  Bernard  Roelker,  Judge 
Tan  Vorat,  Ur.  Van  Winkle,  and  other  members  of 
the  bar, 

Hie  Ber.  Dr.  JyuOj,  chaplain  of  the  oollege,  opened 
the  exerdaee  with  prayer,  aftar  whioh  ProC  Theodora 
W,  Dwight  addressed  the  gradnating  clasa.  He  said 
Uiat  in  the  eleven  years  that  have  paaeed  slnDe  the 
oommenoement  of  the  school,  six  hundred  yonng 
men  have  graduated  and  passed  into  the  activity  of 
the  probation  with  high  hopes  as  (hose  graduating 
now.  Many  of  thoee  he  was  graUOed  to  see  adorn 
the  profession  in  riper  manhood.  He  reviewed  at 
length  tlie  ooorse  of  study  Uirongh  which  the  gradu- 
ating elasB  had  p«ssed,  beginning  with  the  origin  of 
the  oommon  law,  and  ooming  down  to  the  preeent 
wide  statutory  provisions  adapted  to  the  neoeealUea 
of  fbrty  mlllionB  of  people.  Iliey  ahould  fbllow  their 
profession  not  aa  a  trade  for  money  making,  but  as  a 
high,  lofty  and  honorable  cause.  The  proffeesion  1b 
now  praotlcally  regarded  by  the  pnblio  aa  a  tolerated 
nnisanoe.  He  would  not,  however,  inqaire  into  the 
reaaon  or  Jujrtloe  of  this  feeling,  but  would  counsel 
Ihem  the  course  they  ought  to  pursue.  They  should 
carefully  study  their  reiatlona  to  the  paoties  to  the 
litigation,  to  witnenace,  to  the  demands  of  Justloe, 
and  not  contemplate  their  duties  of  the  profbs^on  as 
a  mere  stage  scene.  He  quoted  the  memonble  open- 
ing  of  Lord  Brougham's  speech  in  defeiuie  of  Queen 
Caroline,  and  condemned  Its  eentimenta  in  strong 
language.  He  warned  them  agalnat  the  practice  of 
improvident  ii^nnctlona,  whlcli,  wltliont  notice,  takes 
property  from  the  posseeaion  of  ila  owner  and  turns 
it  over  to  the  tender  merdee  of  a  receiver.  To  Judge 
Xiewla  A.  Woodruff  he  paid  a  high  compliment  for 
Judicial  probity  and  wealth  of  learning ;  to  the  recent 
change  in  the  organisation  of  the  court  of  appeals  he 
gave  his  warmest  approbation,  and  gave  the  credit  of 
the  result  to  Judge  Cohbtock.  The  Bar  AsBOolatlon 
was  a  step  wliich  did  honor  to  the  bar,  and  would 
toad  to  build  up  alike  the  honor  and  effldenoy  of  the 
legal  profession.  He  urged  upon  them  that,  alter 
their  own  professional  life  was  brought  to  a  close, 
they  would  see  to  It  that  younger  men  would  be 
trained  up  to  supply  their  place,  and  condnded  by 
bidding  them  an  altboUonnto  Ibrewall. 
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The  >laniDl  rnddrem  was  delivered  bj  Adolph  !>. 
Banger,  hiB  sattjeot  being  "The  Leg&l  Statoa  of 
Women." 

The  report  of  the  oommiUee  on  priiea  Ukd  dlplomai 
waa  then  read,  complimeoUng  In  high  terma  the  gen- 
era] profldeni^  of  the  graduating  daaa,  and  girlng  the 
following  result  of  their  examination  for  the  prefer- 
ment of  prixes  and  diplomas : 

The  flrst  prize,  of  9250,  in  the  department  of  mnnt- 
fdpal  law,  was  awarded  to  Charles  Einaey  Can- 
non ;  the  seoond,  of  |160,  to  John  McLeui  Nash,  and 
the  third,  ofttOO,  to  Gilbert  Holmes  Crawford,  The 
prize  of  1200  In  the  department  of  political  stdenee  was 
also  awarded  to  Gilbert  Holmes  Crawford.  The 
judges  of  prizM  In  municipal  law  were  Theron  R. 
Strong,  John  E.  Parsons  and  Qeorge  W.  Wright ;  in 
poUtical  science,  William  B,  Curtis,  Bernard  Roelker, 
and  £dmund  Wetmore. 

The  degree  of  Bachelor  of  Lawn  was  conferred  upon 
the  following  members  of  the  graduating  dlaBs: 

Oeoi^  Aguatns  Adee,  Edward  Knapp  Anderton, 
Iismuel  HaaUnga  Arnold,  Jr.,  Theodore  Aub,  Qeorge 
Augustus  Baker,  Jr.,  Henry  Beadel,  Jr.,  Edward 
Welts  Bell,  James  Michael  Brady,  Alfred  Donglas 
Brush,  Peter  Vincent  Burtsell,  Charles  Elnsey  Can- 
non, Samnel  Cardwell,  Jr..  John  Henry  Clayton, 
Timothy  Pitkin  Chapman,  Henry  Abel  Chittenden, 
Jr.,  John  Chorlton,  Edgar  Bradford  Clark,  Stacy  B. 
Collins,  Jr.,  Le  Baron  Bradford  Colt,  John  Christo- 
pher Conner,  Jr.,  William  Edgar  Conover,  Gilbert 
Holmes  Crawford,  Charles  Edward  Crowell,  Albert 
Delafleld,  Leo  Cbarlee  Desear,  Frands  Charles  Devlin, 
George  Gillespie  Dickson,  William  Palmer  Dixon, 
John  Holmes  Prentlaa  Dodge,  Charles  Arthur  Doten, 
George  Williams  Ellis,  Qeorge  Washington  Flaacke, 
William  RUey  Foster,  J.  Henry  Fowler,  Jr.,  Robert 
Ludlow  Fowler,  Andrew  Gilhooly,  Joseph  Warner 
Greene,  Augustas  Traugott  Ourlttz,  Lovell  Hall, 
Frederick  Robert  Halsey,  George  Henry  Hart, 
Walter  Howe,  William  Reed  Jerome,  Charles  Dunn 
Jones,  Clarence  Dolafolie  Jones,  Samuel  Kalisli, 
James  Knox,  Samuel  Spamulaws,  Thomas  Alpbonso 
MeQlade,  Jr.,  Robert  Bach  McMaster,  William 
Fleming  McRne,  John  McLean  Naata,  John  Calrio 
Paulison,  Henry  Wilson  Payne,  Duane  Livingston 
Peabndy,  Paul  Pellelier,  Samnel  Edmund  Perry,  Wil- 
liam Franklin  Pltschke,  James  M.  Ponlsen,  Arthur 
Rickards  Robertson,  Roderick  Robertson,  George 
Kicholas  Sanders,  Jr.,  William  Brown  Slocum,  Kauf- 
man Simon,  Orrin  Skinner,  Nathaniel  Phillips,  Smith 
Thomas,  William  Knapp  Thorn,  Jr.,  Thomas  Bird- 
sail  Van  Boskerck,  Altiert  Warren  Wells,  Ira  Bei\]a- 
inln  Wheeler,  Henry  Simmons  Whits,  James  Henry 
Wood. 

After  the  dlstrlbuUon  of  prizes  and  diplomas  the 
valedictory  address  was  delivered  by  Orrin  Skinner, 
and  the  exercises  oonclnded  with  music  and  the  bene- 
diction. 


William  Dermody,  one  of  the  plasterers  employed 
In  the  west  wing  of  the  Chicago  court-house,  when  it 
fell,  and  who  was  under  the  ruins  of  the  fallen  roof 
for  an  hoar  and  a  half,  has  brought  an  action  for  dam- 
ages against  that  oity  to  recover  ^,000  for  injuries 
sustained  by  hUu. 


TEBUS  OF  THB  BUPKEHE  COURT  FOB  JUKB. 
1st  Man  day.  General  Term,  Neir  York,  Iiignkham,  Oar- 


—  Honilar,  droult  and  Ofer  and  Terminer,  Kins*, 
Pratt, 
lat  Monday,  Circuit  and  Oyer  and  Term  liier.  Rensselaer, 


1st  Monday.  Bpeelal  Terms  (MottonsV  Klon,  Tappen. 

1st  Monday,  Bpeelal  Term,  Ooeben,  Banuud. 

1st  Hondl^,  Circuit  and  Oyer  and  Terminer,  Greene, 
Peckham. 

1st  Monday,  Circuit  and  Oyer  and  Terminer,  Fonda, 
Bosekrans. 

Ist  Monday,  Circuit  and  Oyer  and  Terminer,  Rome. 

lit  Monday,  Oeneral  Term,  Roeb«a(«r. 

Ist  Mondi^,  Circuit  and  Oyer  and  Terminer,  Brie, 
Taloott. 

Sd  Monday,  drcnlt  and  Oyer  and  Terminer,  Dutchess, 

&  Uonday,  Cirenlt  and  Oyer  and  Terminer,  West- 
ehestflr,  Bornard. 
3d  Monday,  Circuit  and  Oysr  and  Terminer,  Jeflbrson, 

3d  Monday,  Circuit  and  Oyer  and  Terminer,  Broome, 

>d  Monday,ClrcnltandOyerandTermlnsr,CkCtaTaivnB, 

3d  Tuesday,  Special  Temi.  Schuyler,  Boordman. 

8d  Monday,  Clroult  and  Oyer  and  Terminer,  Pnlnam, 

ad  Tuesday,  Clicult  and  Oyer  and  Terminer,  Canton, 
Potter. 

3d  Tuesday,  Special  Term.  Onondaga,  Horsan. 

Sd  Tuesday,  Special  Term,  CtienaoKO,  Balcom. 

Sd  Tuesday,  Special  Term,  Erie,  Barker. 

4th  Tuesday,  Circuit  and  Over  and  Terminer,  Bandy 
Hill.  Potter. 

Last  Monday,  Special  Term.  Monroe,  J.  C.  Smith. 

lASt  Tuesday,  Speclsl  Term.  Albany,  Peckluun. 

liost  7'nesday,  Oeoeral  Term,  Syracuse. 


LEGAL  NEWS. 


Jodge  Noah  Davis  is  named  asasnccessor  of  United 
Slatfis  District  Attorney  Pierrepont,  of  New  York. 

The  Connecticut  legtslature  have  elected  Hon. 
Thomas  B.  Butler  chief  Jnstloe  of  the  supreme  court 
to  succeed  the  late  Chief  Justice  Hinman. 

A  cletin'man  In  Pittsburg  has  been  sued  for  "  flfly 
pounds  Pennsylvania  currency,"  under  an  old  law, 
for  marrying  a  minor  without  the  consent  of  her 
parents. 

Syeed  Ameer  All,  the  first  Mnssnlman  who  ob- 
tained the  d^ree  of  Master  of  Arts  from  the  Calcnit* 
University,  is  now  living  in  London  with  the  pur- 
pose of  l>elng  called  to  the  English  bar.  He  Is  alroady 
a  member  of  the  bar  in  India. 

One  hundred  and  twenty-five  criminals  will  escape 

Ennlidiment  In  Louisiana,  owing  to  the  legislature 
avlng  changed  the  laws  and  made  no  provision  for 
those  offenses  committed  prior  to  April  1,  1670,  when 
the  new  law  went  into  efiect. 

Chief  Justice  Qflpin,  of  Delaware,  says  that  the  beat 
liquor  law  the  state  ever  had,  was  almost  a  literal 
transcript  of  one  framed  bv  William  Penn,  and  that 
the  lesialature,  by  its  perustent  tinkering  has  been 
steadily  making  it  worse  for  the  last  thirty  years. 

The  law  of  evidence  has  been  so  amended  in  Penn- 
sylvania as  to  allow  the  testimony  of  either  hu<iband 
or  wife  to  be  given  in  his  or  her  own  behalf,  in  any 
proceeding  in  divorce,  where  either  personal  service 
of  the  subpcena  is  made  on  the  opposite  party,  or 
where  either  may  appear  and  def^ntl. 


THE  AlBANT  LAW  JOUBNAL. 


Judffe  Wood,  one  of  the  new  drcnlt  jud);e!i,  ainrained 
tbe  bench  al  New  Orleans  on  the  26th  nlU,  and  for  the 
first  time  in  eleven  yeam,  orKsaiEed  the  circuit  conrt 
In  tbat  oity.  As  the  docket  of  the  appeal  oaees  was 
called  It  WBB  found  that  In  many  caseo  all  tlie  parties 
baid  died,  tnclodlnK  the  lawjen.  In  some  or  them 
tbe  lawyer*  on  bu£  sides  had  Allien  in  the  late  war. 

lo  a  mit  bronsht  ag^nst  the  State  National  Bank 
of  Boeton,  to  reoover  |t2G,000  on  a  check  certified  by 
the  cashier  thereof,  and  arterward  diaclaimed  by  the 
bank,  on  the  ^troand  that  thn  mahler  bad  no  authority 
to  certify  checks  without  first  consulting  the  bank, 
jndge  Brady,  tn  the  anpreine  court  circuit,  has 
dedded  against  the  bank. 

The  law  students  of  Hartford  (Conn.)  have  formed 
a  club,  and  hold  meetings  every  week,  at  wblch  cases 
are  tried  in  due  form  of  law,  and  considerable  benefit 
derived  by  the  members.  Four  nf  the  members  act 
•aoonnsetandoneasjudge,  but  it  Is  proposed  to  have 
some  practicing  attorney  oconpy  the  latter  position 


A  stockbroker  sued  the  Abbe  Peyer,  ia  Paris,  ibr 
differences  amounliug  to  5,000  (tanns  on  varlons 
Bourse  operations.  The  reverend  bther  came  into 
court  in  his  robes,  and  pleaded  that  slock -gambling, 
being  an  immoral  transaction,  the  law  oonid  sflbrd 
no  relief!  but  the  court  held  that  a  priest  could  not 
be  Bupposed  to  do  any  thing  Immoral,  and  therefore 
be  must  pay. 

The  Joolor  Bar  AssodaUon,  of  the  oll^  of  New 
York,  have  eleoted  the  foUowlngiofQoers :  President, 
David  MoClure;  Vioe-Presldent.  Joseph  H.  6.  Mc- 
Glone !  Secretaty,  Wm,  H.  Graham ;  Treasurer,  E. 
C.  F.  Oasleyeer.  An  execntlve  committee,  compiled 
of  the  following  gentlemen,  was  also  elected :  Maurloe 
J.  De  Vree,  James  Barry,  Wm,  J.  Stanford,  Aaron 
Levy  and  Timothy  Donovan, 

A  correspondent  of  the  Hartlbrd  Poat,  wrlUng  th>m 
the  legislatare  on  tbe  subject  of  the  divorce  law,  aays : 
"Some  of  the  petitions  for  a  nhange  in  our  law  of 
divorce  have  come  over  trom  tbe  last  session,  and  are 
re-enforced  this  year  by  new  ones.  There  has  been  a 
good  fight  on  th  Is  oUeot  before  two  or  three  legislatu  res, 
bat  so  long  aa  the  judidary  committee  is  composed 
of  lawyera  who  have  a  IncraUve  practice  in  procuring 
divomeB  there  will  be  nothing  done  to  make  our  laws 
upon  Uiis  EUt^ect  more  strict  than  they  now  are. 
They  have  dodged  It  every  Umesobr,  and  I  presume 
they  will  this  year." 

The  l«Iegraph  announces  the  death  of  Franklin  T. 
Backus,  of  Cleveland,  one  of  the  oldeet  merabecs  of 
the  bar  of  Ohio.  Mr.  Backus  was  born  in  Lee, 
Berkshire  oounty,  Mass.,  graduated  at  Yale  College, 
and  went  to  Cleveland  in  1836.  He  read  law  in  the 
office  of  Messrs.  Bolton  A  Kelly,  and  was  altorword 
elected  prosecuting  attorney  of  duyahc^p  county.  He 
wasB  representative  and  senator  In  tbe  state  li^isls- 
ture,  a  candidate  forjudge  of  tbe  supreme  court,  and 
for  oongren,  and  was  strongly  recommended  bv  men 
of  both  parUes  for  the  place  of  district  Judge  fur  tiie 
northern  district  of  Ohio.  He  was  an  honest  man,  a 
good  citizen,  and  on  ornament  to  hia  profession,  and 
has  lelt  to  hia  &mliy  and  Monds  a  good  name.' 


attracts  attention,  not  so  mnch  because  of  its  Import- 
ance in  tlie  particular  case  as  on  aomunt  of  tbe  poetd- 
bility  it  Indicates  that  Judges  so  dlBp<»ed  might  take 
advantage  of  a  similar  ocistion  to  entirely  defpat  Uie 
ol^ect  of  the  law.  James  Dwver  was  tried  for  killing 
Dledrlch  W hollers.  The  trial  lasted  four  days.  Five 
boors  after  Its  conclusion  thejury  reported  their  dis- 
agreement, asking  for  further  enplanntions  Trom  the 
Judge,  which  ho  declined  to  give.  They  saw  no  pos- 
BibilUy  of   agreement  with    the   information   they 


dischoi^ajury  that  dUHgreee  ijler        ^  ....  _ 

deliberation,  on  tbe  testimony  of  a  four  days'  trial, 
why  could  he  not  within  one  hour,  or,  for  that  matter, 
within  ten  minutes,  "  wltb  tbe  tiuinlis  of  tbe  court  J  " 
If  not,  why  notT 


Aslngular  ease  basjnst  been  decided  in  Naples  by 
the  Dttke  d'Osaena,  wno  Is  looked  upon  as  "  a  second 
Daniel  come  to  Judgment."  A  very  rich  and  bigoted 
oiUsen  died  and  left  hLs  property  to  a  convent  of 
monks,  with  a  proviso  (hat  the  brotherhood  should 


yonng  man,  what  port  tbey 

.     _...._..       .     .     t  possession  of  their  legacy, 

and  offered  a  very  small  portion  of  It  to  the  rightful 


fiked.    The  monks  took  possession  of  thefr 


beir;  but  insteadof  accepting  It  tbe  youth  carried  tbe 
case  before  Ossena,  Having  neerd  both  aides  of  tbe 
matter  he  tamed  to  tbe  magistrate  who  administered 
tbe  will  and  stated  his  surprise  that  a  man  so  famous 
as  a  lawyer  should  have  so  wrongly  Interpreted  the 
l«nns  of  tbe  testament,  which  ordainea  that  tbe 
monks  should  give  the  testator's  son  the  part  they 
liked.  When  tbey  nITered  him  forty  thonsand  dollara. 
and  propose  torelain  the  two  hundred  and  ten  thousand 


dollar 


remaining,  it  was  quite  plain  that  the  greater 

~  "- 'they  liked;  consequently  the  monka 

carry  ont  tbe  l«rms  of  iLs  will,  and 


tbe  port 
lered  to 


'•Wr. 


The  B1oomlngton(Ind.)iVt)sr«M  relates  tbat  sereral 
weeks  ago  a  brmer  and  hia  wife,  living  near  that 
place.  Indulged  In  a  little  quarrel,  and  tbe  woman 
went  to  Bloomlngton  that  she  might  cool  off  and  tbe 
sooner  recover  her  good  nature.  Soon  after  she  left 
home  her  husband  proceeded  tf 

suited  a  lawyer,  and  a-— ■'  ' 

1   -.  J ..._   -^^  incom 

he  (bllow...  „ 
buaineas  was  transacted  at  once.  Notice  was  served 
for  tbe  wife,  and  left  at  the  residence  of  the  husband, 
but  as  the  wife  was  in  town  getting  over  her  "pet'* 
she  was,  of  oourse,  unaware  of  service.  Tbe  case  was 
called  in  the  oommon  pleas,  and  the  husband  brought 
In  evidence  to  show  tttat  his  wife  had  left  blm,  that 
tbey  did  not  live  together  harmoniously,  and  ttiat 
there  was  no  proliabiilty  of  a  reconciliation.  The 
divorce  was  granted.  Several  days  afterward  tbe 
wife,  iiaving  recovered  her  equanimity,  returned  to 
what  she  still  believed  to  be  her  home  only  to  find 
that  she  wss  divorced  and  bomeleea. 


NEW  YORK  STATUTES  AT  LARGE.* 

Ckaf  S22. 

An  Act  to  aatborixe  oorporatioos  to  obange  tbelr 

Passed  April  31, 1S70. 


SKCTioir  1.  Any  iDOorporatlon,  Inearparatedaompany, 
society  or  association  nrganlEsd  nnder  the  laws  cut  ttal* 
state,  excepting  banks,  banking  aaaoolatlooa,  trait  ocon* 
panles,  111b,  health,  accident,  marine  and  tire  Inanranoe 
oompanles,  railroad  eompanlH  and  corporations  create 
by  special  obarter.  may  apply,  at  any  general  term  of  the 
■a  pre  me  con  rt  of  the  J  ndlolal  district  In  which  shall  t>e 
sitnaled  tlieprlnclpcd  corporate  property  of  BDCh  oorpora- 
tlon,  or  Its  chief  baslnesa  oOlce,  If  any,  fbr  an  order  to 
anthorlie  It  to  assume  aootber  corporate  name. 

)2.  Such  application  shall  Im  by  petition,  which  aball 
set  fbrth  the  grounds  of  the  appUeallon,  and  shall  be 
verlOed  by  the  chief  olBoer  of  the  corporation.  Katloeof 
■Dch  application  shall  be  publlihed  for  six  weeks  In  the 
stale  paper,  and  In  a  newspaper  of  every  coanty  In  which 
such  corporation  shall  have  a  bnslness  office,  or.  If  It 
have  DO  baslnpss  office,  of  tbe  oounty  In  which  Its  prin- 
cipal corporate  property  is  situated,  sacb  newspaper  to 
be  one  of  those  designated  to  pnbllsh  the  session  laws; 
and  It  mnat  app»i  to  the  satlstaetloii  of  the  oonrt  that 
■oeh  notice  has  been  so  pabllsfaed,  and  that  the  applloa- 
tlon  Is  made  In  pursuance  of  a  resolution  of  the  directors, 
trastees  or  other  managers  o[  the  corporation  applying. 


THE  ALBAHT  LAW  JOUEKAL. 


It.  Ifll)«iKMintaw1iletkiiiohapplIaM10Dl«m<dashall 
be  MrtUfled,  hy  mub  petition  lo  verlfled,  or  by  olherevl- 
denoe,  tbat  tbere  U  no  reasoluble  objeetlon  to  laoh  oor- 
poratlon  diauglng  lU  name.  It  may  niske  Mi  order  sd- 
tbortilag  It  to  >Mume  tbe  propoeed  newoonioimtaaaiiie. 
A  copy  of  aald  order  ahsll  be  filed  In  Ibe  oflloe  of  the  aeere- 
Ury  of  BUle,  and  with  the  oounty  clerk  of  eTery  ooanty 
InwhlabuUd  oorpontioD  baaabiuiDeHofIlae,Drlf  Itbave 
no  biulueaa  offloe,  of  the  ooanty  In  wbioh  Its  principal 
oorporate  propertir  !■  allDated,  and  be  pablUhed  at  least 
onoe  In  each  weA  tar  fonr  weeks  1  a  some  newspaper  lo 
every  oonnty  where  nch  corporation  baa  a  bnilacea 
oOlce,  or  If  It  have  no  bnslnen  olOce  In  the  ooonty  In 
whlcb  ita  principal  oorporate  property  U  attnatcd,  ancb 
newspaper  lo  be  dcalgnatfld  by  tbe  ooort. 

i4.  WhenSiemialrementsof  thia  aet  shall bave  been 
compiled  with,  the  corporatloa  applying  (or  a  obange  of 
name  may,  trom  and  after  the  day  specified  In  the  order 
of  tbe  coart,  be  known  by  and  nse  the  new  oorporate 
name  designated  In  the  order  of  tbe  court. 

)S.  Ko  aolt  or  legal  prooeedtng  oommenoed  by  or  In 
behalf  of  oragalnat  any  eorporatlon  shall  abate  by  rea- 
son of  a  change  of  Ita  corporate  name  made  as  bereln 
authorized.  Bncb  change  of  tbe  corporate  name  of  tbe 
■aid  corporation  or  company  aball  In  no  way  affici  tbe 
rights  or  llabllltlea  of  said  corporation  or  company.  All 
•bllgatlons  of  said  oompany  or  corporation  may  t>e  en- 
Ibroed  against  said  oorpoiKtlOn  or  company  In  Ibe  oliangad 
name,  and  all  actions  and  proceedings  oommenoed  and 
pending  against  said  corporation  or  oompany  at  the  time 
said  ooriwrate  name  Is  changed  shall  be  coutlnned  In  the 
name  In  which  said  action  or  prooeedlngs  were  com- 
menced, or  the  coort  may,  on  tbe  application  of  either 
party,  allow  the  action  or  proceeding  to  Iw  continued  la 
tbe  corporate  name  lo  wblob  aald  corpora tlon  or  company 
has  been  cbanged. 
I «.  Ttat*  act  shall  take  edbct  Immediately. 


An  Acrr  to  provide  fiir  relief  trom  erroneouB  or  illegal 
anaewiments  and  taxation  of  forms  or  lota  of  uhd 
divided  by  the  ooanty  line  between  counties. 

pAasBD  April  U,  ino ;  tbree-flltbs  being  present 


at  at/ollomt: 

Sacno*  L  Any  person  who  shall  bave  heretofore 
owned,  or  shall  hereafter  own  a  form  or  lot  of  land  which 
has  been  or  shall  be  divided  by  tbe  ooanty  line  between 
two  or  more  ooontlea,  which  term  or  lot  shall  hare  been 
or  shall  be  aaaessedlnwboleor  In  part  In  ortOr  the  same 
year  or  years  In  towns  In  aald  conntlea,  and  who  shall 
have  paid  the  taxes  so  Imposed  thereon  In  said  conntlai. 
mar  oommeuoe  an  eqnl  table  action  In  the  sapreme  court 
against  said  ooantles  to  determine  In  which  of  said 
conntlea  said  land  was  properly  taxable  fbr  said  year  or 
years,  to  recover  of  Uieconnty  or  ooontlea  wherein  said 
taxes  baye  t>een  or  may  be  wrongfully  collected,  the 
amount  thereof  with  Interest  thereon  from  the  time  of 
the  payment  thereof;  and  for  such  other  relief  In  the 
premises  as  to  the  oonrt  shall  seem  eqaltable  and  Jnst. 

1 2,  Said  action  may  he  oommenoed  by  the  service  of  a 
snmmons.  or  summons  and  complaint,  npon  tbe  chair- 
man of  the  boards  of  sopervlsorsof  the  ooun ties  made 
defendant,  each  of  wbomahall  have  authority  to  employ 
eonnsel  to  appear  for  and  represent  his  county  In  said 
action.  Tbe  coort  shall  take  cognlianee  of  such  aotlona 
In  the  same  manner  as  other  civil  actions,  and  shall  ren- 
der tbe  proper  Judgment  therein,  and  the  chairman  of 
aoota  board  of  supervisors  are  hereby  authorlaed  to  verify 
pleadlDgs  or  affldailts  in  such  actions. 

}  S.  All  the  procoedlngs  of  tbe  code  of  procedure,  not 
inconnlstent  with  this  act.  are  made  applicable  to  said 
actions,  and  to  the  Judgment  and  sabaeqaent  prooeed- 
lngs therein,  eioept  that  oosta  In  such  action  shall  not 
tMrecoveredagalnst  any  coon  ty  unless  the  plalnturaball 


of  said  action,  have  applied  to 
the  board  of  superrlsors  thereof  to  refund  such  laies. 

f  4.  Dpon  the  final  determination  ot  said  aotlon  In 
lavor  of  the  plalnUff  tberetn,  or  of  the  appesJ.  If  one  be 
taken,  the  board  of  supervisors  of  the  oonnty  against 
whlcb  mcb  Jndgment  shall  be  rendered,  requiring  It  to 
refund  said  taxes,  are  hereby  antborlied  snd  required  to 
pay  the  amonnt  thereof  with  Interest  from  the  time  of 
Its  rendition,  and  canse  theamonnt  thereof  to  be  levied 
upon  the  taxable  property  of  said  county  and  paid  to  the 
plaintltr  therein;  and  In  assessing  and  levying  such 
tax  they  shall  adjust  and  apportion  tbe  same  upon  the 
diflbrent  towns  and  cities  therelnas  In  thelrjndgment 
■hall  be  equitable,  taking  In  to  consideration  tbe  amonnt 
of  state,  oonnty  and  local  tax  incladed  In  sneh  original 


1  &.  No  clalni  shall  be  made  npon  the  state,  by  sncb 
connty  or  any  town  or  elty  therein,  for  the  repayment 
of  any  part  of  said  tax  so  refOnded. 

I  a.  The  reroedlea  given  by  this  act  shall  not  extend  to 
asaeasments  made  more  than  three  yean  next  prior  to 
the  passage  hereoC 

|T.  This  aot  shall  take  efDset  Immediately. 

CSAP.  SSL 
An  Act  to  amend  an  act  entitled  "  An  act  to  Incor- 


eizty- eight. 

Fabbxd  April  H,  Ignt;  ttaree-llfths  being  preaent. 


SBcnoNl.  Section  eight  ot  the  act  entitled  "Anaotto 
amend  an  act  entitled  'An  act  to  inoorpomte  denial  so- 
otetles.  fbr  tbe  purpose  of  Improving  and  regnlating  the 
practice  of  dentistry  In  this  state,' "  passed  April  seven, 
eighteen  tanndred  and  slity-elght,  la  hereby  amended 
so  as  to  read  as  follows : 

|&  Tbestate  dental  society,  organised  as  a/oreaatd,  at  Ita 
first  meeting  shall  appoint  eight  oensors,  one  from  each 
of  the  said  district  socletie«,wbo  shall  constitute  aatAto 
board  of  censors,  and  at  tbe  first  meeting  of  tbe  aald 
board,  the  members  shall  be  divided  Into  fonrolaases,  to 
aerve  one,  two,  three,  and  tour  years,  respectively ;  and 
aald  stato  dental  society  shall,  at  each  annual  meeting 
thereafter,  appoint  two  censors,  to  serve  each  fbur  yeara, 
and  nntll  thMr  anccesaors  sball  be  chosen,  and  fill  all 
vacancies  that  may  have  occurred  In  the  board  by  death 
or  otherwise.  Eaob  dlstrlot  society  shall  be  entitled  to 
one,  and  only  one  member  of  said  board  of  censors.  Said 
board  of  oensors  sball  meet  at  least  once  In  each  year,  at 
such  time  and  place  as  they  shall  designate,  and  being 
thos  met,  they,  or  a  nus]orlty  of  them,  shall  carefully  and 
Impartially  examine  all  persons  who  are  entitled  to  ex- 
amination nnder  the  provisions  of  this  act,  and  who 
shBll  present  thenuelves  tbr  tbat  purpose,  and  report 
their  opinion  In  writing  to  tbe  president  of  said  state 
dental  society,  and  on  the  recommendation  of  the  said 
board.  It  shall  be  the  duty  of  the  president  aforesaid  to 
Issnea  diploma  to  such  person  or  persons,  conntcrslgncd 
by  the  secretary  and  bearing  the  seal  of  said  society,  con- 
ferring npon  bim  the  degree  of  "  Master  of  Dental  Sur- 
gery "  <H.  D.  8.),  and  It  sball  not  be  lawful  tbr  any  other 
society,  college,  or  corporatloa  to  grant  to  any  person  Uia 
said  degree  of  "  Master  ot  Dental  Surgery." 

(  2.  Any  person  Who  shall  knowingly  and  fUsely  claim 
or  pretend  to'  have  or  bold,  a  certificate  ot  license,  di- 
ploma, or  degree,  granted  by  any  society,  organised  un- 
der and  pursuant  to  the  provisions  of  this  act,  or  who 
shall  falsely  and  with  Intent  to  deceive  the  public,  claim 
or  pretend  to  be  a  graduate  from  any  Incorporated  dental 
college,  not  being  such  graduate,  shall  be  deemed  guilty 
of  a  misdemeanor. 

I S.  This  act  shall  take  etibet  Immediately. 
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Chap.  366. 

Ax  Act  in  ragkid  to  public  llbiKriee  inmrponted  In 

the  aUleof  Naw  York. 

PAHraAj^im,U70;  thraa-afttui  belim  pKMnt. 

3*e  BtofU  i^tkt  BbMU  <4  Nn  Tark,  npntmtrd  to  anaU 
OaidAtKniblii.doetuiAiu/iiaaaii: 

Bmanan  1.  If  any  ofllcer,  clerk,  asent,  or  member  of 
•or  pDbllo  llbrarr  daly  Inoorporated-  under  tbe  lam 
o(  the  atate  o(  If  aw  York,  or  any  other  penou  whatever, 
•hall  thneafter  wllUnllr  out,  nurk,  mutilate,  or  other- 
wise InJnre  any  book,  volame,  map,  chart,  palntlos,  or 
eogiavlng  beloiulns  to  any  pnbllo  library  ao  Inoorpor-. 
ated  aa  aforeaald,  or  ahall  pioonre  aoch  Injnry  to  be  done 
M  herein  itated,  every  anch  peraon  ahall  be  deemed  to 
be  gnllty  of  amlademeuior,  and  npoti  oouvlotlon  thereof 
by  any  eonrt  of  sompetcnt  Jnrladlotlon,  ahall  be  llabla 
(Or  aaob  ollbaae  to  a  Bne  of  not  mora  than  one  hundred 
dolla>s,at  the  dlaoretlonoftha  eonrt;  pniTlded,bowaTar, 
that  no  proeecntlon  ahall  be  maintained  ander  thla  act, 
onleoa  the  library  proaeentlnB  Aall  have  a  |irlnted  topj 
of  thla  aet  eoDaplenonaly  plaeed  npon  lla  pramlaaa,  w>d 
■hall  also  have  a  printed  copy  paated  npon  the  oovar,  or 
etherwlae  attaehed  to  any  bookorvolnuM  wUoh  mv  be 
claimed  to  have  been  InJnied  aa  befOie  deaorlbad. 

|2.  Thla  act  ahall  take  eflbol  Immediately, 


rogatM  to  appoint  piardiaiu  for  minor  oblldren. 
Fiaun  April  U,  1870 ;  tlirea-Bfthi  being  preaent. 

Tht  PeeplaqfllM  OUiU  <^  Xtir  Tert,  nprttMaHa  BtifU 
and  AtenM^,  do  enact  at/oUimt! 

SMtmoK  1.  The  sixth  section  ot  title  third  of  chapter 
eight  of  part  aeoond  of  the  revised  atatutaa  la  hereby 
amended  ao  a*  to  read  aa  follows : 

1 6.  The  surrogate  to  whom  application  may  be  made 
under  either  of  the  preceding  sections  shall  have  the 
same  power  to  allow  and  appoint  gnardlans  as  is  pos- 
sessed by  the  sapreme  eonrt;  and  may  appoint  a  gnard- 
lBnt>ra  minor  whose  Ihtherls  living,  and  In  all  eases  be 
•liall  Inquire  Into  the  elreDmBtancesof  the  minor  and 
ascertain  the  amonnt  of  his  personal  property  and  the 
Talne  of  the  rents  and  proOts  of  his  real  estate,  and  for 
that  pnrpoee  may  compel  any  person  to  appear  before 
him  and  testify  In  relation  thereto. 

)1  This  aet  shall  take  efliset  Immediately. 

CsuF.  sei. 

Ait  A(7p  to  amend  an  sot  entitled  "An  act  to  vest  in 
the  board  of  anperviaomcertaln  legislative  powers, 
and  to  preaorlbe  their  fees  Tor  certain  tervloea,' 
pasaed  April  ttilrd,  eighteen  hundred  and  fbrty- 
nine, 

Fammd  Ayriiaa,  ISJO;  three-lUths  being  present 
T^PoifiUqflht  Oale  <^  Nae  Terlc,  rtpnttnled ia fkntUv 
out  Auemblii,  do  enact  om/oUov: 

BwcnOK  1.  Section  foiy  of  obapter  one  hundred  and 
ulnety-tODT  of  the  laws  of  eighteen  hundred  and  forty- 
nine,  being  "An  act  to  vest  In  the  board  of  supervisors 
certain  legislative  powers,  and  to  prcanlbe  their  tMs  for 
certain  ■errldes,"  passed  April  third,  eighteen  hundred 
and  forty-nine.  Is  hereby  amended  by  adding  thereto,  as 
•nbdlvlslon  fifteen  of  said  seotlon,  the  following: 
IS.  To  fix,  catabllah,  locate  and  dellne  disputed  boand- 
~  ary  lines  between  the  several  towns  In  tbelr  respective 
oounllM,  by  a  resolution  to  be  duly  passed  by  a  majority 
of  all  the  members  elected  to  such  board.  A  uotloe  of 
Intention  to  apply  to  nich  board,  to  III,  eetabtlsh,  locate 
and  dellne  such  disputed  twnndary  line,  particularly 
describing  the  same,  and  the  Una,  as  proposed  to  be  acted 
npon  by  such  board,  signed  by  the  supervlsoT,  town  clerk, 
and  two  or  more  of  the  Justices  of  the  peaoe  of  some  one 
of  the  towns  to  be  aff^ted  by  snch  rtoolntlon,  shall  be 
published  for  bur  weeks  successively  before  the  meeting 
of  theboardatwhlohsnehresolntlonls  to  be  preaenied. 


In  all  the  newspapers  printed  In  such  county.  If  not  mora 
than  three  In  number,  but  If  they  exceed  tliree  In  nom- 
ber,  then  In  the  three  having  the  largeat  circulation  In 
such  county.  A  oopy  of  such  printed  notloeshall  also  be 
served  personally,  at  least  fifteen  days  before  the  meeUng 
of  such  board,  on  the  supervisor  and  town  clerk  of  each 
of  the  other  towns  to  be  atlMted  thereby.  A  copy  of  ttia 
resolution  as  adopted,  which  shall  contain  the  oonrses,dls- 
taooes,  and  flied  moniuaents  specllled  In  suchlraandary 
line  or  lines,  together  with  amap  of  the  survey  thereof, 
with  tbecouraea,  distances  and  Qxed  monuments  reftoried 
to  therein,  plainly  and  distinctly  marked  and  Indicated 
thereon,  shall  be  tiled  In  the  olBoe  of  the  secretary  at 
state  within  thirty  days  after  the  adoption  of  such  reso- 
Intlon,  and  it  shall  be  the  duty  of  such  secretary  to  cause 
the  said  resolnllon  to  be  printed  with  the  laws  of  the 
next  leglalature,  after  the  adoption  thereot  A  copy  of 
such  resolution  shall  also,  within  the  same  time,  be 
published  for  two  Bocoeeslve  weeks  In  all  the  newspapers 
printed  in  such  oonnty,  bat  If  they  exceed  three  In  num- 
ber, then  In  such  three  as  the  said  board  shall  designate 
for  Ukat  purpose,  the  expenses  of  snch  pnblloation  to  be 
paid  by  the  town  causing  the  publloatloB  of  the  notice 
of  the  application  of  such  board. 
I «.  This  act  shaU  take  eflbat  Immediately. 
Chaf.  87<k 
Air  Act  to  amend  an  act  entitled  "  An  act  to  dealg- 
nat«  the  holjrd^a  to  be  observed  in  the  aooeptaaoa 
and  pavment  of'^  bills  of  exchange  and  pronuaaory 
notea,''  pasMd  April  fourth,  eighteen  hundred  ana 
forty-nine. 

PASSxn  April  91,  Wl>. 

7'^e  FtopltqftHe  Stattttf  ]V«w  Tart,  reprt*etitaa  in  Smalt 
and  Atttmbfy,  do  tnait  aiJOUom! 

SkOTiOH  1.  The  following  days,  via.:  tha  Orst  day  of 
January,  oommouly  called  New  Tear's  day,  the  twenty. 
■Boond  day  of  Fi^roary,  the  fourth  day  of  July,  tb* 
twenty-orth  day  or  December,  and  any  day  appointed  or 
recommended  by  the  governor  of  this  state,  or  the  pnal- 
dentoftheUnltedeiate^aaadayoflhstorthanksglvlDg, 
■hall,  for  all  purposes  whatsoever  as  regards  the  preaant- 
faig  for  payment  or  aooeptanoe,  and  of  the  protesting  and 
giving  notice  of  the  dishonor,  of  bills  of  exchange,  bank 
tOiecks  and  promlnory  note*,  made  after  the  passage  of 
this  act,  be  treated  snd  considered  as  is  tbe  first  day  of 
the  week,  commonly  called  Sanday,  and  when  either 
of  those  days  shall  occur  on  Sunday  the  following  Mon- 
day shsll  be  deemed  a  public  holyday,  and  any  bill  of  ex- 
change, bank  check  or  promissory  note  made  after  the 
passage  of  this  act.  wblch,  but  for  this  act,  would  ikll  due 
and  payable  on  snob  Sunday  or  Monday,  shall  become 
due  and  payable  on  the  day  following  snch  Sunday  or 

1 2.  All  acts  and  parta  of  acts  Inoonslstent  berawith  ara 
hereby  repealed. 
1 S.  This  act  shall  take  eflbct  Immediately. 

Ckat.  3H. 
An  Act  to  oonfer  additional  powers  npon  anrrogatea, 
and  to  authorize  an  examination  as  to  the  eOacIa  of 
deoeaaed  peraona. 

Fambs  April  37,  ISTO. 

The  People  rf  Vie  8laU  V  Kea  Forib.  reprucnted  to  Betiati 
ami  Auembly,  do  enact  ai/oOoua  ; 

BscTion  1.  Whenever  any  executor  or  administrator  to 
whom  letter*  testamentary  or  of  administration,  shall 
have  been  Issued  by  any  surrogate's  court  In  this  state, 
shall  have  reasonable  grounds  to  believe  that  any  goods, 
chattels,  credit  or  cRbcts  of  the  deceased,  or  of  which  be 
had  possession  at  the  time  of  his  death,  or  within  two 
years  prior  thereto,  shall  not  have  been  delivered  tosncb 
executor  or  administrator,  uor  aeoounted  for  sattsbcto* 
rlly  by  tha  persons  who  were  about  the  person  prior  to 
his  decease,  or  lu  whoee  bands  the  effects  of  the  deceased, 
or  any  of  them,  may  be  supposed  at  any  time  to  have 
fol  leu,  snob  executor  or  administrator  may  Institute  an 
Inquiry  oonoemlng  the  same,  and  upon  satisfying  tha 
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■orrogaM  of  the  oonnty  in  whicli  said  1etl«re  ahall  there- 
tofore have  been  Imued,  by  affldaTlt,  that  there  are  re»- 
■onable  groandi  for  suRpectlDg  that  any  such  effMta  are 
concealed  orTlthheld,  sncb  exec'jtor  or  administrator 
■hatl  be  entitled  to  a  labpcena  to  be  Issaed  by  sncli  larro- 
gate,  under  hl>  seal  of  oIBoe,  to  aaoh  peraons  u  may  be 
dealgnated  by  said  ezecator  or  admin  is  tra  tor,  requiring 
tbem  to  appear  befbre  laeh  anrrosate,  at  the  time  and 
plane  therein  to  be  apeclfled,  tor  the  pnrpoae  of  being  ex- 
amined toDchlng  the  ealate  and  effects  of  the  deceaaed. 

}  9;  If  the  surrogate  be  abaent,  lach  application  for  a 
■nbpcena  may  be  made  to  aoyjoitlee  of  the  •upreme 
eonrt,  (o  the  ooanty  Judge,  and.  Id  the  oonnty  of  Hew 
fork,  to  any  Jodge  of  the  eonrt  of  common  pleas,  or  to 
the  mayor  or  recorder  of  any  city,  either  of  whom  la 
hereby  anthorlied  to  Inane  such  aubptena  nnder  his  hand 
and  seal.  In  the  aame  manner  aa  the  anrrogate. 

IS.  Hnch  anbpienB  shall  beaerred  In  the  same  manner 
as  In  civil  cauaea,  and  If  any  peraon  shall  refuse  or  neg- 
lect to  obey  the  same,  or  shall  refuse  to  anawer  tonohlng 
the  matters  hereinafter  specllted,  such  person  ahall  be 
attached  and  committed  to  prlaoo  by  the  said  surrogate 
or  other  offlcer  ao  Isaulng  such  aubpceua.  In  the  same 
manner  aa  fbr  dlsobedlenoe  of  any  citation  or  anbpcena 
iBsned  by  a  snrrogate  In  anycasevlthln  his  Jurisdiction. 

1 4.  Upon  the  appearance  of  any  person  ao  subptsnaed 
before  such  surrogate  or  other  oflloer,  sncb  person  shall 
be  svom  truly  to  answer  all  questions  eonoemlng  the 
estate  and  effects  of  the  deceased,  and  shall  be  examined 
fully  and  at  targe  In  relation  to  said  oflbcts. 

(5.  If,  upon  the  Inquiry,  It  ahall  appear  to  the  offlcer 
oondnctlng  the  same  that  auy  effeota  of  the  deceased  are 
oonoealed  or  withheld,  and  the  person  having  the  poa- 
session  of  anch  property  shall  not  give  the  seourlty  In 
the  next  section  apecllled  tor  the  delivery  of  the  same, 
such  officer  shall  issue  his  warrant,  directed  to  the 
sheriff,  marshals,  and  constables  of  tbe  city  or  county 
where  such  eSbcts  may  be,  oommandlng  tbom  to  search 
for  and  seize  the  aald  eOteta;  and  for  that  purpose.  If 
neoesaary,  to  break  open  any  house  In  tbe  day-time,  and 
to  deliver  the  said  property  so  seised  to  the  executor  or 
administrator  of  the  deceased ;  which  warrant  shall  be 
obeyed  by  th^  otSoera  to  whom  the  same  shall  be  directed 
and  delivered,  in  the  same  manner  as  the  process  of  a 
ODurt  of  record. 

I  <L  Bnt  such  warrant  ahall  not  be  Issued  to  selce  any 
property  If  the  person  In  whose  posaeaalon  such  property 
may  be,  or  auy  one  In  his  behalf,  shall  execate  a  bond, 
with  snch  sureties  and  In  such  penalty  aa  shall  be  ap- 
proved by  the  ■nrrogata  or  other  officer  acting  In  his 
plaoe,  to  the  executor  or  administrator  of  the  deceased, 
oondltloned  that  such  obligors  will  account  for  and  pay 
to  the  said  executor  or  administrator  tbe  full  value  of  the 
property  ao  claimed  and  withheld,  and  which  ahall  be 
enumerated  In  the  said  condition,  whenever  It  shall  be 
determined.  In  any  lolt  (o  be  brought  by  said  executor 
or  administrator,  that  said  property  belongs  to  the  Mtate 
of  such  deceased  person. 

1 8.  Ihla  act  shall  take  eObct  Immedlaloly. 
CbaP.  409. 
An  A(7T  to  authorise  t^rcuit  ooarts  and  conria  of  qysr 

and  terminer  to  require  the  attendaace  of  addi- 

donal  Jurors. 

Pabbxd  April  n.lSTO;  three-aftha  being  present. 

TA*  Pnpte  (/  Uu  SMe  (^  Xew  York,  repraented  *n  Senala 
and  Aaemblu.  do  enael  at  fotlow : 

8KCT10N  1.  Whenever  any  circuit  court  or  court  of  oyer 
anil  terminer  shall  find  that  the  pnbllc  Interest  require 
the  allcndance  at  such  court,  or  at  any  adjourned  term 
thereof,  of  a  greater  number  nf  peUt  Jurorn  thnn  Is  now 
required  to  be  drawn  and  summoned  fbr  snch  court,  then 
said  court  may.  by  order  entered  In  Its  mlnules,  require 
theclerk  of  the  county  to  draw,  and  the  sheriff  tosum- 
roon,  such  additional  number  of  petit  Jurors  as  It  ahall 
deem  neoeasary.  which  number  shall  be  apeclfled  In  tbe 
order,  not  exeeedlng  Ibltty-slz.   The  olerkotthe  county 


Id  which  snch  court  is  neld  shall  torthwIUi  bring  Into 
court  the  box  oonlalnlng  the  names  of  the  petit  Jurors 
from  whioh  Jurora  from  aald  oonnty  Is  required  to  be 
drawn,  and  the  said  clerk  shall,  In  the  preaenoe  of  said 
oonrt,  proceed  publicly  to  dravr  the  number  of  Jurors 
mentioned  in  the  order  of  aald  ooort,  and,  when  aald 
drawing  la  complete,  the  aald  clerk  ahall  make  two  Ilata 
of  the  peraans  ao  drawn,  each  of  which  shall  be  certlAed 
by  him  to  be  a  correct  list  of  tbe  names  of  the  persons  ao 
drawn  by  him.  one  of  which  he  shall  file  In  hla  office,  and 
the  other  ha  shall  deliver  to  the  sheriff:  The  sheriff  shall 
thereupon  proceed  to  summon  the  persona  named  la 
such  list  to  appear  in  the  court  In  which  the  order  re- 
quiring the  attendance  of  such  Jurors  shall  have  been 
made,  on  the  day  to  be  dealgnaled,  which  day  ahall  not 
be  less  than  two  days  from  the  date  of  the  entry  of  such 
order,  and  the  persons  so  summoned  shall  appear  in 
obedience  to  such  anmrnona.  All  proTlalons  of  law  re- 
lating to  the  swearing  Id  aDd  anmmonlng  of  Jnrois,  and 
their  punishment  Ibr  nou-attendanoe,  not  Inconsistent 
with  this  act,  shall  apply  to  the  swearing  In,  summoning 
anil  pnnlahmeDt  of  the  Jurors  dr»wn  and  aummmaed 
under  this  act. 

1 2.  The  Jurors  drawn  porsuant  to  the  first  seetlon  of 
this  act  shall  be  subleot  to  the  aame  ehaUengea  aa  are 
thejarors  ooder  existing  lawa.  and  no  other  or  dlBbrent. 

\Z.  Thlsaot  shall  not  apply  to  the  city  and  ooimtyof 
New  York. 

1 1.  This  act  shall  take  efftet  Immediately. 

Cbap.  «2. 
An  Act  to  amend  section  eix  nf  chapter  e!|4]t  buD- 

dred  uid  afty-flve  of  the  lawB  of  e^teeu  bundred 

and  sixty-nine,  entiUed   "An  act  to  extend  the 

powen  of  boards  of  anpervlsors,  except    in   the 

ooonllefl  of  New  York  and  Kings.'* 

Fasbed  April  27,  UTO ;  Uiree-Oflhs  being  present. 

The  People  1^  ilte  Stale  itf  New  York,  npreaosfad  to  AwriS 
and  Aaemtilii,  do  enact  aiftiUm*! 

Bectioh  1.  Section  six  of  chapter  eight  hundred  and 
Qfty-Ilve  of  tbe  laws  of  elghleen  hundred  and  alxty-nlne 
Is  hereby  amended  so  as  to  read  as  follows : 

I  e.  The  bills  rendered  by  J  ustloes  of  the  peace  for  serv- 
ices In  criminal  proceedings  shall  In  all  cases  contain  tbe 
name  and  realdence  of  the  complainant,  the  olTbusa 
charged,  the  action  of  thejnaliceon  snch  complaint,  the 
constable  or  officer  to  whom  any  warrant  on  such  com- 
plaint was  delivered,  and  whether  the  person  charged 
WBB  or  waa  not  arrested,  and  whether  an  examination 
was  waived  or  had,  aod  wltneasea  awom  thereon;  and 
the  account  shall  alsoahow  the  flDalaotlonot  the  Jnstloe 
In  tbe  premises. 

1 2.  This  acl  shall  take  effbot  Immediately. 

Chat.  6S5. 
An  Act  to  amend  section  one,  chapter  Oiree  hundred 
and  twenty-two,  entitled  "An  act  to  encourage  the 
planting  of  shade  trees  alonf;  the  aide  of  pnhlic  high- 
wayn,"  paaaed  April  twenty-sixth,  eighteen  hnn- 
dred  ana  sixty-nine,  and  making  the  same  applicable 
to  ft'uit  trees. 

PAasRD  Hay  S,  1970;  three-Sftha  being  present. 
nePeopteo/OieSale  qflfrui  York,  n 


Bxcrnox  1.  Section  three  hondred  and  twenty-two  of 
the  laws  of  eighteen  hundred  and  alxty-nlne  ia  hereby 
amended  ao  as  to  read  as  follows; 

)  1.  Any  inhabitant  liable  to  highway  tax  who  shall 
transplant  by  tbe  side  of  the  pnbllc  highway  any  forest 
shade  ireeaor  fruit  trees,  of  suitable  sise.  shall  be  allowed 
of  blRhways,  In  abnlement  of  hia  hlRh- 


ofel 


xcept  locust, 


lallh 
wbloh'ii 


plai'ed  nearer  than  »evenly  ft^t;  i 


Liccs  umai  than  any  feet, 
sel  thirty  feet  apart;  frDli 
irFGK  II1U3U  mill  uv  Mil  Bi  iDttnu  nrty  feet  apart ;  and  no  al- 
lowance. OB  before  mentioned,  shall  be  made,  DnleMsnch 
trees  shall  have  been  set  oat  the  year  previous  t< 
demand  for  said  abatement  of  tax,  aud  are  llvt — 
well  protected  from  animals  at  the  time  of  anoh  di 
1 2.  This  act  shall  take  ellbct  Immedtately. 
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LAW  AND  LAWTEKS  IN  UTERATDKE.* 
XXI. 

I^DIT   DUTFKBIW, 

In  »  lively  letter  ta  Miss  Beny,  relstlog  ter  ex- 
perience In  reooTBringsome  stolen  property,  gives  ns 
some  pleMant  vlewa  of  Ibe  BdmlniBtratioii  of  crimi- 
nal lav.  "Altc«etber,  my  Old  Bailey  reoolleotions  are 
of  the  moat  pleasing  and  graU^lng  nature.  It  la  true 
that  I  have  only  got  back  three  pairs  and  a  half  of 
stookingB,  one  gown,  and  two  shawls,  bat  that  is  but 
a  trifling  oonsideraUon  In  studying  tbe  glorlona  InaU- 
tntions  of  oar  oonntry.  We  were  treated  with  the 
greatest  respect,  and  ham  sandwiches ;  and  twomag- 
latrates  banded  oa  to  the  carriage.  For  my  part,  I 
coDid  not  think  we  were  In  the  eriminal  court,  as  the 
law  wBB  BO  naoommonly  eivU,  •  •  •  We  have 
gone  through  two  examinations  In  ooart;  they  were 
very  hurrying  and  agitating  afblra,  and  I  had  to  klaa 
either  the  Bible  or  the  magistmle,  I  don't  reoolleot 
which,  bnt  ft  smelt  of  thumbs.  •  ■  ■  I  find  that 
the  Idea  of  perxonal  properly  is  a  ftisoinating  Illusion, 
for  our  goods  belong.  In  foot,  to  oar  country,  and  not 
to  us ;  and  that  the  petticoats  and  stockings  I  have 
fondly  knagined  mine,  are  really  the  petticoats  of 
Great  Briton  and  Ireland.  I  am  now  and  then  In- 
dulged with  a  distant  glimpse  of  my  most  necessary 
garmenta  in  the  hands  of  different  policemen ;  but. 
In  this  stage  of  the  proceedings,  may  do  no  more  than 
wistfully  recognise  them.  Even  on  such  oocaalona 
the  words  of  Justice  are,  'Policeman  B,  2fi,  produce 
yoKT  gowns.'  'Letter  A,  BS,  identify  your  lace,' 
■  Letter  C.Uenp  your  Blookinga."  All  this  la  harrow* 
Ing  to  the  feelings,  bnt  one  cannot  have  every  thing  in 
this  life.  We  have  obtained  Juttiee,  and  can  eaaity 
wait  for  a  diange  of  linen." 

ifAFOLion. 
This  great  law  giver  bad  some  ftinny  Ideasabont  law- 
yers and  law-anlts.  The  latter,  he  said,  were  "an 
ahaolnle  leprosy,  a  social  cancer.  My  code  had  sing- 
ularly diminished  law-anits,  by  placing  numerous 
causea  wKhIn  the  comprehension  of  every  individual. 
But  there  still  remained  much  for  the  l^ialator  to 
aooomplish.  Not  that  I  oonld  hope  to  prevent  men 
fhtrnqoarrellng,  this  they  have  done  in  all  ages;  buti 
might  have  prevented  a  third  party  in  sodety  from  liv- 
ing upon  the  qnarrels  of  the  other  two,  and  even 
atirrlng  up  disputes  to  promote  their  owd  Interest. 
It  was  tlierefore  my  intention  to  eatabllsb  the  rule 
that  lawyers  should  never  receive  fees  except  when 
they  gained  causes.  Thus,  wliat  lltigationa  wonid 
bave  l>een  prevented  I  On  tite  first  examination  of 
a  cause  a  lawyer  would  have  rejected  It  bad  it  been 
at  all  doubtful.  There  would  have  been  no  fear  that 
a  man,  living  by  bis  labor,  would  have  undertaken 
to  conduct*  law-suit  from  memmoUveaofvanity,  and 


la  Um  an«  of  lb*  aerk 
-  ■■»  KerUiMD  UHtrtot 


If  he  had,  he  himself  would  have  been  the  only  anf- 
ferer  in  case  of  foilure." 

These  are  daspoUo  ideas,  and  go  for  to  demonatrata 
that  lanyera  flourish  only  under  free  Instltutiona,  It 
is  bnt  a  step  from  Uiia  to  the  despotism  of  Persia, 
under  whiob  the  emperor's  phy^dan  Is  slain  unless 
be  core  the  sick  emperor.  Napoleon  was  wise  to  de- 
press onr  profusion,  fbr  if  he  had  not  done  so  we 
sbonld  doubtless  have  deposed  him.  But  he  had  not 
learned  to  distlngnlsh  between  almplUying  the 
taw,  and  degrading  and  hampering  Its  admlnlB> 
tralors.  Bis  code  did  the  former ;  tbe  latter  was  con- 
sistent with  the  arbitrary  rule  that  mumled  the  presa 
and  Interdicted  free  speech. 

or  A.  I.a.WYKR  ASD  THX  DXVUi. 

I  translate  the  following  troia  the  Lalln  of  a  legend 
(tt  the  middle  ages :  "  A  certain  man  was  a  lawyer  of 
different  towns,  pitiless,  gnwplng,  and  making  great 
exactions  from  all  In  his  power.  On  a  certain  day, 
when,  for  the  pnrpcae  of  exacting  tribute,  he  was  hast- 
ening to  a  certain  town,  the  devil.  In  the  llkeneaa  of  a 
man,  Joined  him  on  hia  Joum^,  whom,  as  well  from 
the  horror  wUoh  he  UHt  aa  tttaa  their  converaatlon,  be 
perceived  to  be  the  evil  one.  He  greatly  fbared  to  go 
with  him,  bnt  In  no  ynj,  eltbsr  by  praying  or  by 
mniring  the  sign  of  the  cross,  could  he  shake  him  off. 
Aa  they  walked  on  together,  a  certain  poor  man  «p- 
proacbed  them  leading  a  pig  by  a  string.  And  as  the 
pig  ran  hither  and  thither,  Hie  angry  man  cried  ont: 
*  Devil  take  thee  I'  Hearing  this,  tbe  lawyer,  hoping 
that  by  this  means  be  coidd  tne  himself  f^m  his 
companion,  said  to  him ;  '  Listen,  friend,  Utat  pig  is 
given  to  thee;  go,  seise  him.'  The  fiend  responded  t 
'  He  is  not  given  to  me  from  the  heart,  and  ao  I  can- 
not take  him.'  Then,  as  they  were  pasdng  through 
another  place,  a  baby  cried,  and  Its  mother,  standing 
in  the  door  of  lier  house,  exclaimed,  In  a  petulant 
tone:  *  Devil  lake  theel  why  dost  thou  trouble  ma 
with  thy  crying  T'  Then  the  lawyersaid:  'Bee,  you 
are  the  rioher  by  one  soul ;  take  the  baby,  which  Is 
yonta.'  To  whom  tbe  devil,  as  twfore,  said ;  '  It  Is 
not  given  tome  Ikom  the  heart;  but  such  is  the  way 
of  speaking  that  people  have  when  they  are  angry.' 
But  as  they  began  to  draw  near  to  the  town  to  which 
tliey  were  bound,  aome  men,  seeing  them  sfor  off 
ftom  the  tovm,  and  knowing  the  occasion  of  the  law- 
yer'a  ooming,  cried  out ;  *  Devil  take  thee,  and  go  to 
the  devil  t'  Hearing  this,  the  fiend,  wagging  his 
head  and  laughing,  said  to  the  lawyer :  '  Behold,  they 
have  given  thee  to  me  from  tbe  bottom  of  their  hearts, 
and  tberelbre  thou  art  mine.'  And  tbe  devil  seized 
him  that  very  hour,  but  what  he  did  with  bim  Is  not 
known.  This  conversation  and  these  thlngis  are  re- 
lated by  a  servant  of  tlie  lawyer,  who  was  with  him 
on  the  Journey." 

BTCH, 

snanUior  whom  I  havebefbrequoted,  In  "TheHon- 
eetie  of  this  Age,  proving  by  good  dronmstanoe  that 
the  World  was  never  Honest  till  now,"  baa  the  follow- 
ing: "Shall  we  yet  make  a  steppe  to  Westminster 
Hall,  a  little  to  ouer-look  the  lawyent  My  skill  Is 
vnable  to  render  due  reuerence  to  the  honorable 
Judges  according  to  tiieir  worthineese,  but  especdally 
nowe  Bupplyrfj 
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Deyther  would  I  edlpa  the  honest  repntatlon  of  * 
namber  or  learned  lawjera,  that  are  to  be  btid  In  a 
reuerent  regard,  and  that  are  to  be  hononred  and 
eateemed,  yet  anaongst  these  there  be  a  namber  of 
othera  that  doe  maltlpUe  eatea,  and  drawe  on  qoar- 
rellea  betweene  fHend  and  fHend,  betweene  brother 
and  brother,  and  aometlmee  betweene  the  (Mher  and 
aonne;  and  amongst  these,  althoni^  there  bee  some 
that  can  make  good  sbltt  to  send  their  clients  home 
with  penilease  pnrses,  yet  there  be  other  some  againe, 
that,  at  the  end  of  the  teanna,  doe  complaine  them- 
selvee  that  their  gettings  have  not  bin  enough  to  de- 
Iny  their  expenoes,  and  doe  therefore  thlnke  Uiat 
men  are  become  to  be  more  wise  In  thew  dayee  then 
they  Sxve  beene  In  former  agea,  sjid  had  rather  pnt 
nppe  a  wrong  then  fee  a  lawyer ;  batldoenot  (hinke 
there  la  any  aaoh  wiaedome  In  thla  age,  when  there 
are  so  many  wrangling  spirits  tbat  are  ready  to  com- 
ntenoe  anitee,  but  for  a  nelgbbonre  goose,  that  riiall 
bnt  happen  to  loolce  oner  a  hedge ;  now  what  ooneeipt 
I  have  in  Uie  matter  I  will  partly  make  manifoat  by 
this  insnlng  circnmslance : 

"  As  the  worthy  gentlemen  that  hane  beene  Lords 
MaloiB  of  the  honourable  olttle  of  London  bare  beene 
generally  renowned  for  their  wisedome  in  gonem- 
ment,  so  tbey  have  beene  no  lease  &nied  for  their  hos- 
pitality and  good  honsekeeplng  dnrlng  the  time  of 
their  bUroltlee.  Amongst  the  rest,  there  was  one 
who  long  Bltbens  being  readie  to  set  himselfe  downe 
to  his  dinner  with  his  company  that  were  abont  him, 
there  Uironged  in  on  the  sodaine  a  great  company  of 
atrangers  in  that  onreaerent  manner  as  hod  not  for- 
merly beene  aocaatomed,  whereupon  one  of  the  offi- 
cers, oommlng  to  the  L.  Maior,  aayd  onto  him :  If  It 
please  yonr  lordship,  here  be  too  fow  stoolee.  Tbon 
lyeet,  knave  (answered  the  Maior),  There  are  too 
many  guests. 

"  Now  I  am  perswaded  that  If  lawyers  (Indeed)  hane 
Inst  cause  to  oomplaioe  of  their  little  gettings,  it  Is  not 
for  that  there  be  too  few  snites,  bat  becaase  there  be 
loo  many  lawyers,  especially  of  these  aturnlea, 
soUeiters,  and  such  other  petty  I'^ggfrg,  whereof 
there  be  such  abundance  that  the  one  of  Lhcm  can 
hardly  thrive  by  the  other:  and  this  multitude  of 
tliem  doe  trouble  all  the  partes  of  Englande. 

"  The  profession  of  the  Law  I  doe  acknowledge  to 
be  honorable,  and  (I  thinks)  the  study  of  It  should 
espetdally  belong  to  the  better  sort  of  gentlemen,  but 
our  Innes  of  Court  now  (for  the  greater  port)  are 
atuflM  with  the  olbprlng  of  brmera,  and  with  all  otlier 
sorts  of  tradeamen;  and  these,  when  they  hanegotten 
some  few  sorappings  of  the  law,  tbey  do  sow  the 
seedesof  suites,  they  doe  set  men  at  variance,  and  doe 
seeke  for  nothing  more  then  to  cbecke  the  coarse  of 
luBtlee  by  tbelr  delatory  pleaa;  for  the  betteraort  of 
the  learned  lawyera  I  doe  honour  them. 

"  They  say  it  is  an  argument  of  a  licentiona  oom- 
monwealth,  where  PhlalUana  and  Lawyers  have  too 
great  commlnges  in,  but  It  la  tbesarfeita  of  peace  tbat 
brlngeth  In  the  Fhialtians  gaine,  yet  In  him  there  Is 
some  dispatch  of  buslnesse,  for  if  he  cannot  speedily 
cnre  yon  he  will  yet  quickly  kill  you ;  but  with  the 
lawyer  there  Is  no  such  expedition ;  he  is  all  for 
delay,  and  if  his  tongue  be  not  well  typt  with  gold, 
he  is  so  dull  of  language,  that  you  shall  not  heare  a 


comfortable  worde  oome  out  of  his  mouth  in  a  whole 
MIchaelmasae  Tearme ;  if  yon  will  unlooke  his  lips, 
it  muBt  be  done  with  a  golden  foe,  and  tbat  perhaps 
may  sette  his  tongne  at  iibertie  to  speak  (sometimes) 
to  as  good  a  puriMise  as  if  he  hadde  still  beene  mnte."- 

"  JACKS  OT    DOVES, 

His  Quest  of  Inqnirle,  or  his  Privy  Search  for  the 
Veriest  Foole  In  England,"  Is  the  title  of  a  scaroe 
tract  published  about  1600,  In  which  I  find  this: 
''  There  was  of  late  (quoth  another  of  the  Jnrie)  a 
ploughman  and  a  butcher  dwelling  In  Lancaster,  who 
for  a  trifling  matter  (tike  two  foolea)  went  to  law,  and 
spent  much  money  therein,  almost  to  both  their  nn< 
doings ;  but  at  last,  being  both  consented  to  be  tride 
by  a  lawyer  dwelling  in  the  same  town,  each  of  them. 
In  hope  of  a  further  favour,  bestowed  gyftea  upon 
him :  the  ploughman  Bist  of  all  presented  htm  a 
ou|^le  of  good  Alt  bens,  desiring  Mr.  Lawyer  to  stand 
hts  good  friend,  and  to  remember  bis  suite  In  law ; 
the  which  he  courtooosly  tooke  at  his  hands,  saying, 
that  what  fovour  he  could  show  him,  be  should  be 
sure  of  the  uttermost.  But  now  when  the  butcher 
heard  of  the  presenting  of  these  hens  by  the  plough- 
man, he  went  and  presently  killed  a  good  fatte  hogge, 
and,  in  like  manner,  presented  It  to  the  lawyer,  aa  a 
bribe  to  draw  htm  to  his  side ;  the  which  he  also 
tooke  very  oourteonsly,  and  promised  the  like  to  him 
as  he  did  before  to  the  other.  But  so  it  foil  out,  that 
ahortly  after,  the  verdict  passed  on  th^  butcher's  side ; 
which,  when  the  ploughman  had  notice  of,  be  came 
unto  the  lawyer,  and  asked  blm  wherefore  his  two  hens 
were  forgotten  T  Marry,  quoth  he,  because  there  csma 
In  a  fktte  hogge  and  Bale  them  up.  Now  a  vengeanoa 
take  that  hog,  quoth  the  ploughman,  that  eate  both 
my  suite  In'law  and  hens  together." 

DB  T004VBVII.ee, 
In  "  Deniocracy  in  America,"  makes  some  interest- 
ing observations  on  lawyers  in  the  United  States,  and 
a  comparison  between  them  and  French  advocates. 
He  says:  "In  visiting  the  Americana  and  studying 
their  laws,  we  perceive  that  the  authority  they  have 
intrusted  to  numbers  of  the  legal  profossion,  and  the 
influence  which  those  individuals  exercise  In  the  gov- 
ernment. Is  the  most  powerful  existing  security 
against  the  excesses  of  democracy."  Andagain:  "The 
more  we  reflect  npon  all  tliat  occurs  In  the  United 
States  the  more  shall  we  be  persnaded  tliat  the  law- 
yers, as  a  body,  form  the  most  powerful,  if  not  the 
only,  counterpoise  to  the  democratic  element"  This 
statement  Is  singularly  at  variance  wllb  Burke,  who, 
as  we  have  seen,  attributes  the  birth  and  growth  of 
American  Independence  and  freedom  In  a  great 
measure  to  the  Influence  of  legal  studies  and  pursuits 
amoi^  the  people.  Further;  "  The  special  Informa- 
tion which  lawyers  derive  from  their  studies  Insures 
tliem  a  separate  rank  in  society,  and  they  consUtute 
a  sort  of  privileged  body  In  the  scale  of  intelleot. 
This  notion  of  their  superiority  perpetually  recurs  to 
them  In  the  practice  of  their  profession ;  they  are  the 
masters  of  a  science  which  Is  necessary,  but  which  Is 
not  very  generally  known ;  they  serve  as  arbiters 
between  the  citizens,  and  the  habit  of  directing  to 
their  purpose  the  blind  passlona  of  parties  In  liti- 
gation inspires  them  wtlh  a  certain  contempt  for  ths 
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Judgment  of  the  multitnde."  "  The  EngUsh  and 
American  lawyers  InvesUgtite  what  has  been  done ; 
the  French  advocate  Inqnlrea  what  should  have  been 
done;  the  former  prodaoe  procedenta,  the  latter 
reasons.  A  French  observer  fs  enrprlsed  to  hear 
bow  often  an  English  or  American  lawyer  qaotaa  the 
opinion  of  others,  and  how  little  he  alludea  to  hia 
own;  while  the  reverse  occurs  in  France.  There  the 
moat  trifling  litigation  is  never  oondncted  without  the 
Introdaction  of  an  eatfre  aystem  of  ideas  peculiar  to 
the  oounsel  employed,  and  the  fundamental  prinoipleB 
of  law  are  disonaaed  in  order  to  obtain  a  perch  of  land 
by  the  dedalon  of  the  court.  Thia  abn^aUon  of  his 
ownopinion.and  tbUlmplldtdelbrenoe  to  the  opinion 
of  his  Ibrebthers,  which  are  oommoii  to  the  English 
and  American  law7er,tbls  servitude  of  thought  vbich 
be  Is  obliged  to  profess,  neoeasarlly  ^ves  blra  more 
timid  habits  and  more  consermtive  Inclinations  to 
England  and  Amerlcathan  In  France."  Ifouraathor 
were  now  alive  he  wonld  recognize  the  need  of  add- 
ing a  note  to  this  text,  to  acknowledge  the  change 
which  fe^rs  have  wrought.  In  thia  coantry  at  least 
The  Duuclm  atcare  dteitU  has  bad  Its  day,  and  now  we 
are  called  on  Instead  to  stare  at  the  dedatons  of  our 
highest  coarta,  which  alter  the  mie  of  law  on  may 
given  point  every  year.  Nay,  even  trom  one  term  of 
court  to  another,  and  that  on  the  gravest  conatitutional 
questions,  before  the  highest  legal  tribunal  of  our 
land.  Hie  "opinion  of  onr  foreflriJiers"  seems  to 
have  lost  its  potency,  Sheridan's  (kther  OQiw  oonn- 
aeledhim  to  takeawlfb;  "Whose  wife  shall  I  takeT" 
replied  the  witty  profligate.  So  now,  If  we  look  ftir  a 
precedent  we  may  well  ask,  conaiderlug  their  con- 
trariety, which  one  shall  we  standby?  Our  law  books 
are  subject  to  the  reproach  whleh  some  Infidels  allc^ 
against  the  Bible — you  can  prove  any  doctrine  by 
them.  That  De  Tocqueville  was  right  to  some  extent 
in  his  lde«  that  French  lawyers  are  less  attentive  to 
precedents  than  others,  mnst  be  admitted.  Nothing 
can  exceed  the  license,  turbulence  and  onoertainty 
of  French  trials,  even  In  these  times.  Witness  the 
recent  great  trial  of  Prince  Pierre  Bonaparte  for  the 
murder  of  Victor  Noir.  The  Motion  newspaper  says 
of  It:  "The  examination,  or  cross-examination  of 
counsel  is  unknown  In  France,  that  duty  being 
reserved  to  the  court,  and  dexterity  in  It  is  one  of 
the  qualifications  of  a  good  Judge.  But  the  result  is  that 
there  are  no  rules  of  evidence.  Every  thing  that  has 
the  remotest  connection  with  the  case  Is  weioome,  hear- 
say of  all  kinds  Included ;  and  Hie  witnesses  mix  np 
tiielr  opinions  with  their  fkcte  somewhat  in  the  style 
of  a  parlor  narative,  broken  by  attempts  on  the  part 
of  the  Judge  to  trip  the  narrator  up,  or  point  out  the 
moral  of  what  he  Is  saying,  or  indicate  the  course 
which  virtne  ordained  under  the  drcnmstances  de- 
scribed. Considering  that  every  pains  was  token  to 
make  the  trial  decorous  and  solemn,  the  report  sng- 
geats  aome  amuaing  speculation  as  to  what  would 
have  been  the  nature  of  the  proceedings  had  Rochc- 
Itort'B  demand  In  the  chambers  been  oomplled  with, 
and  the  prince  been  '  tried  by  the  people.' " 

Our  author  also  says:  "In  America  there  are  no 
nobles  or  literary  men,  and  the  people  are  apt  to  mis- 
trust the  wealthy;  lawyers  consequently  form  the 
highoBt  polltlcfd  class,  and  the  moat  cultivated  portion 


of  society.  They  have  nothing  to  gain  by  Innovation, 
which  adds  a  oonaervative  Interest  to  their  natural 
taste  for  public  order.  If  I  were  asked  where  I  plaee 
the  American  aristooraoy,  I  ahould  reply,  without 
hesitation,  that  it  is  not  among  the  rich,  who  are 
Wilted  by  no  common  tie,  but  that  it  occupies  the 
Judicial  bench  and  bar."  "  The  lawyers  of  the  tTnlted 
States  form  a  party  which  is  but  little  feared  and 
scarcely  perceived,  which  has  no  badge  peculiar  to 
Itself,  which  sdapto  Itself  with  great  fiexlblU^  to  tho 
exigencies  of  the  time,  and  aocommodatea  Itself  with- 
out resistance  to  all  the  movements  of  tlte  Bodal  body. 
But  this  party  extends  over  the  whole  communis, 
and  penetrates  into  all  the  classes  which  compose  it. 
it  acta  upon  the  country  imperceptibly,  but  finally 
bahionsittosuititsown  purposes."  Since  DeTocque- 
\(lle'a  day,  a  great  body  of  literary  men  has  sprung 
up  in  this  country,  and  the  monopoly  of  the  legal  pro- 
fession over  political  offices  Is  at  an  end.  There  is 
now  a  great  fburth  estate,  composed  of  platform  lec- 
tnrera,  authors,  and  notably  of  editora,  who  gather  a 
large  share  of  political  honors.  Within  a  few  years 
we  have  wllneesed  the  novel  spectacle  of  the  second 
of  the  most  lucrative  offices  In  the  gift  of  the  general 
government  bestowed  on  a  novelist,  and  a  historiui 
now  represents  us  at  the  court  of  8L  Jamas,  The 
man  selected  to  go  to  England  and  defend  the  cause 
of  our  government  against  the  doctrine  of  eeoessitm, 
was  chosen  more  f&r  hla  ahinlng  abilitiea  as  a  platform 
lecturer,  than  even  his  elevated  reputation  as  a  cler< 
gyman.  We  oonatruot  senatoia  and  governors,  even, 
out  of  wholesale  grocers,  shoemakers,  and  country 
general-etore-keepers,  and  iron  founders  and  oottMi 
manubcturers'sit  in  the  lower  house  of  oongreas. 
The  day,  then,  is  gone  by  for  lawyers  to  monopolise 
political  preferment,  but  they  may  still  lead  and  dlo- 
tate  the  poUi^  of  our  government,  provided  they  are 
counselors  and  not  pettifoggers. 


in  the  third  Satire  of  the  second  book,  animadverts 
on  the  Idw  and  Lawyers; 

"WhodoabUT  the  IHWB  fell  flown  frnmheav'n's  belsht. 
Like  to  Dome  i^lldlnii  iiMr  In  winter'a  nIsbtT 
Tbemlg,  theierlbe  oroofl,  did  loiuHgone 
Enarave  them  deep  Id  during  marhle  stone. 
And  nut  them  down  on  tblH  tinrDlr  day, 
That  men  might  ktiowlo  rale  and  to  atwy. 
But  now  their  chiirHct«ra  depraved  bio, 
By  them  that  wonld  make  gain  of  others'  sin. 


ThnttI 


w hath  w 
BT  live  b- 


ng  an  mastered  the  rlKbt, 
._.  that  on  wmnB'B  oOU  light, 
tbat  Uvea  on  galled  WDood, 
And  scabby  ter-tm  Inwardly  ensoand. 
Feeds  fatter  with  that  polsonooi  nnrlon. 
Than  tbey  that  haent  (ho  healthy  limbs  alone 
Woelothe  weal  where  many  lawyers  be. 
For  there  Is  sure  much  store  of  malady. 
Twnx  tmly  said,  and  tmly  was  Ibreseen, 
The  fat  kine  ore  devoured  of  the  lean. 
OenaB  and  Spedes  long  since  barelbot  w 


While  sacred  arU  grovel  on  the  Kioandsel  bare, 
flince  peddling  Barbarisms  'gan  be  in  request. 
Nor  classlo  tongaea,  nor  learning  found  no  reat. 
The  crnachlng  rlleat,  wltli  low  bended  knee. 
And  many  vorahlps,  and  Italr  flattery, 
Titlls  on  hli  tale  as  smoothly  as  him  list. 
But  Sim  the  lawyer's  eyesiinlnla  on  his  flat; 
irthat  seem  lined  with  a  larger  fbe. 
Donbt  not  the  •□It.  the  law  la  plain  (hr  thee, 
■mo'miiHtheboy  his  vainer  hope  with  iirlae, 
DiBbclout  bis  crowns,  and  thank  him  for  odvlee. 


la.  sclvU  lawret  of  Uie  JSuneenUi  cealarr. 
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a  a  tempteatDODi  alowTe,* 

b  ahowlns  slielter  ftom  the  ■ — 

DdM  the  hopafal  sbeep  uwt  bin  midid  hide 


HI*  aeeof  coat  tram  tbat  iame  tagry  tide : 
Tbe  mtblcM  brlkr,  reguiUeea  of  bu  plight, 
Iiky*  hold  DUD  the  Heme  he  Iboald  eoqatUM 
Andt^keeMyaDtage  of  tbe  careleei  ptey. 
That  IhoDKht  she  In  seoareT  abelter  lav. 
The  day  U  Wr,  tb«  iheep  woold  Ikr  to  bed, 
n>e  tyrant  briar  balds  bat  bit  sbelter'a  need, 


OOLBBntaX, 

lQ"lU>le  Talk,"  has  this  chapter  on  "DqUm  and 
Meeds  of  an  Advocate";  "There  to,  nndoubtedly,  ■ 
Unilt  to  the  exertions  of  an  advocate  tor  hie  clieoL 
He  has  a  right,  it  is  his  bonnden  dutj,  to  do  every 
thing  whloh  hia  client  might  honaatly  do,  and  to  do 
It  with  all  the  effect  which  any  exercise  of  akill,  M' 
ent,  or  knowledge  of  hla  own  may  be  able  U>  prodnce. 
But  the  advocate  has  no  right,  nor  ia  it  his  duty  to  dd 
that  for  Ms  client  which  his  client  {n  /oro  eoneeientim 
has  no  right  to  do  tor  himself;  as,  for  a  gross  exam- 
ple, to  pnt  in  evidence  a  forged  deed  or  will,  knowing 
It  to  be  so  forged.  As  to  mere  oonfbnndingwitne«es 
by  akilinil  cross-examination,  I  own  I  am  not  dW 
posed  to  be  very  strict.  The  whole  thing  is  perfectly 
well  understood  on  all  hands,  snd  it  Is  little  more.  In 
general,  than  a  sort  of  ondgel-playlng  between  the 
ooanael  and  the  wltneso,  in  which  I  think  I  have  seen 
the  wHaess  have  the  best  of  it  as  often  as  his  assail- 
Mit.  It  Is  of  the  utmost  Importance  in  the  adminis- 
tration of  Jnstloe,  that  knowledge  and  Intelleotnsl 
power  sbonld  be,  as  fiir  as  possible,  aqnallsed  between 
the  crown  and  tbe  prisoner,  or  plaintiff  and  defend- 
ant. Henoe,  eapedally  arises  Ute  oeeeesl^  for  an 
order  of  advocates— men  whose  dntylt  onghttobe 
to  know  what  the  law  allows  and  disallows ;  but 
whose  Interest  shonld  be  wboUy  IndUbreot  as  to  the 
persons  snd  characters  of  their  dients.  If  a  certain 
latitude  In  examining  witnesses  is,  as  experience 
seems  to  have  shown,  a  necessary  nieans  toward  the 
evisceration  of  the  troth  of  matten  of  flwt,  I  have  no 
donbt,  as  a  moralist,  in  saying,  that  such  latitude 
wlthlnthebonndsuowexlstinglsjnstiflable."  "Still, 
I  Oiink,  that,  upon  the  whole,  the  advocate  is  placed 
in  a  position  un&vorable  to  bis  moral  being,  and  in- 
deed to  bis  intellect  also.  In  its  higher  powers.  Tbsre- 
Ibre  I  wonld  leoommend  an  advocate  to  devote  some 
part  of  his  leisure  time  to  some  study  of  the  meta- 
physlca  of  the  mind,  or  metaphyslCB  of  theology ; 
tomethlng,  I  mean,  which  shall  oaU  forth  aU  his 
powers,  and  center  his  wishes  in  the  InvestigaUon  of 
tmtb  ahme,  without  reference  ta  a  side  to  be  snp- 
ported.  No  studies  give  such  a  power  of  dlsUngnli^- 
Ing  as  metaphysical,  and  iu  th^r  natural  and  nnper- 
verted  tendency  tbey  are  eimobUng  and  exalting. 
Some  such  studies  are  wanted  to  counteract  the  oper- 
ation of  legal  studies  and  practtce,  wliloh  sharpen 
indeed,  but  like  ■  grlnding-stone,  narrow  while  they 


Oon^derable  sensation  lias  been  caused  in  Ssn  Pran- 
dsoo  by  reports  that  Judge  Fields  and  Hoffinan  are 
to  be  Impeached  by  Congress  for  misconduct  In  office. 
The  leading  joomals  discredit  tlte  diargGS. 


TBE  LAW  OP  INSANITY. 

The  attention  of  the  pnbllc  and  the  profession  has 
of  late  been  so  strongly  called  to  this  subject  that  we 
tiave  deemed  it  advisable  to  give  a  brief  statement  of 
what  the  Uw  of  the  Slate  of  New  York  la  on  that 
snlfjeat. 

That  law  is  to  be  tbnnd  In  our  statutes  and  in  the 
reports  of  tlte  decisions  of  our  courts. 

SAFS  EBBPina  or  lciixticb. 

nUe  thiee  of  chapter  twenty  of  ths  first  part  of  th« 
revised  statutes  (1  N.  Y,  Statutes  at  Large,  page  686) 
is  devoted  to  "  the  safe  keeping  and  care  of  Innatien." 

Tlte  person  to  whom  this  statute  is  made  applicable 
Is  one  who  "  by  lunacy  or  otherwise  becomes  ftirionsly 
niad,  or  BO  Ikr  disordered  in  his  senses  as  to  endanger 
bis  own  peraon,  or  the  person  or  property  of  otiiers,  if 
permitted  to  go  at  large."    And  It  Is  enacted  aa  fbl- 

{1.  When  snoh  person  has  sufficient  property  to 
maintain  him  it  Is  made  the  duty  of  the  committee  of 
liis  person  and  estate  to  couflne  and  i«»>nt«in  him  in 
such  manner  as  may  be  approved  by  tlte  oveneers  of 

J  2,  If  he  has  not  suoh  proper^,  then  his  fldber, 
mother  and  children,  if  of  sufficient  ability,  shall  pro- 
vide a  suitable  place,  and  so  confine  snd  maintain 

f  4.  In  case  that  is  not  done,  it  Is  made  the  duty 
c^tbeoverseersof  the  poor  to  apply  to  two  justices  of 
the  peace  to  have  him  arrestad  and  his  lunacy  inquired 
into,  and  tlien  have  him  safely  looked  up  and  confined, 
either  in  some  plara  to  be  provided  by  those  over- 
seers, or  In  tbe  oonnty  poor-house,  or  in  snoh  privats 
or  public  asylum  as  the  board  of  superylsors  may 
q>prove,  or  in  the  asylum  In  the  city  of  New  York. 

}  6.  No  snoh  person  shall  be  committed  as  a  dis- 
orderly persMt  to  any  prison,  Jail  or  house  of  correo- 
Uon,  in  any  other  way  than  thus  directed. 

{  7.  No  such  "  lunaUc,  or  mad  person,  or  persoo 
disordered  in  his  senses"— here  it  will  be  noted  a 
different  language  la  used,  embracing  mora  than 
the  ftarioosly  mad— shall  be  confined  in  tbe  aaiiM 
room  with  one  accused  or  conviotad  of  crime,  nor  be 
confined  In  jail  at  all,  mr»«  than  fonrweeka;  and  if 
he  continne  fbrionsly  mad  or  dangerous  be  shall  be 
removed  to  the  pocn^hooas  or  an  asylom. 

{ S.  Any  two  jnstioea  of  tlte  peace,  without  an 
apjdloatlon  fMm  the  overaeers  of  the  poor,  may  so 
l^>prehend  and  confine  each  "Innaticor  mad  person." 

JJ  9, 10.  When  such  lunatic  la  confined  In  a  county 
poor-honse,  the  oonnty  superintendenta  may  send  . 
him  to  the  lunatic  asylum  in  New  York,  and  provide 
for  the  expenses  of  keeping  him  there. 

In  addition  to  the  foregoing,  there  Is  this  provision 
Inthepoorlaw,  IN.  T.Stat,  at  Large,  GB3,f  73:  "In 
thoee  counties  where  county  poor-houses  may  Im 
establiebed,  the  superintendents  may  provide  for  the 
support  of  paupers  that  may  be  idiots  or  lunatics,  out 
of  such  poor-house.  In  audi  manner  as  shall  beat  pro 
mote  the  interests  of  the  ooimty,  and  conduce  to  the 
comfort  and  recovery  of  such  paupers." 

THB  PEOPBBTT  AKD  XBTATB  OF  bOKATIOB.        (J 

By  i  10  of  article  seoond  of  UUe  1  of  chap.  1  of  put 
2  of  the  revised  statutes,  1  N.  Y.  Stat,  at  Large,  OCT, 
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"  IdlotB  and  persona  of  nnaound  mind  "  are  declared 
Incapable  of  oonveying  anjr  Intereat  In  land,  tbongb 
by  eeotlon  eight  they  are  declared  capable  of  holding 
the  Hune,  and  of  taking  it  by  descent,  devise,  or  pur- 

But  tltere  Is  a  snbaeqaent  act,  passed  In  1864,  i»o- 
vldlng  for  the  sale  and  oonveyanoe  of  any  interest  in 
real  eaUto  beLoDgtng  to  InnaUoB.  0  N.  Y.  Steb  at 
Large,  291. 

l^tle  2  of  chap,  fi  of  part  2  of  the  revised  statntM, 
2  N.  T.  Stat  at  Large,  63,  relates  to  "the  custody  and 
disposition  of  the  estates  of  Idiots,  louatics,  persona 
of  nnBonnd  mind,  and  dmnlcarda." 

Heroin  la  glTsn  to  the  chancellor  (now  the  saprane 
oonrt),  the  care  and  cnatody  of  all  aach  persons,  and 
of  their  real  and  personal  estates,  so  that  the  same 
shall  not  be  mated  or  destroyed,  and  It  la  made  hla 
daty  to  "  proTido  Ibr  their  safe-keeping  and  mainte- 
nanoe,  and  fbr  the  maintenance  of  their  &milles  and 
the  edncati<Mi  of  their  idiildren,"  etc 

Tliat  title  contains  sundry  provlaiona  wiiloh  need 
not  be  liere  stated  in  detail,  for  executing  these  pow- 
ers and  performing  theae  dntiea,  making  ample  pro- 
TirioD  for  trying  the  qneetltm  of  anaoandneas  of  mind, 
and  for  restoring  the  pmperty  to  Its  owner  on  liis 
reatoraUoi)  to  soondnees  of  mind,  or  dlstribnttng  It 
among  hla  helra  or  next  of  kin,  In  ease  of  his  death. 
This  act  was  amended  In  ISOG,  as  to  such  distribution. 
6  N.  Y.  Slat,  at  lArge,  681. 

Thus  fitr.  It  will  be  seen  that  provision  is  made  for 
tbeoonflnementaod  maintenance  ofauoh  persons  and 
the  preservation  of  their  property,  and  to  that  extent 
the  law  ts  ampler    Bat  It  does  not  stop  there. 

TB8  MARRIAGS  TUB. 

By  article  second  of  title  one  of  chapter  eight  of 
part  two  of  the  revised  statutes,  2  If .  Y.  Stat,  at  Large, 
147,  it  la  provided : 

{  20.  That  the  ohanoellor  (now  the  supreme  ooort) 
may  declare  rold  the  marriage  oontract  for  this, 
among  other  causes,  "  that  one  of  the  parties  was  an 
idiot  or  lunatic." 

}24.  When  son^t  to  be  amralled  on  the  ground 
of  IdkKiy,  It  may  be  declared  so  on  the  application  t^ 
any  relative  interested  to  avoid  the  marriage. 

{  26.  When  sought  to  be  annulled  on  the  gronnd 
oflonaoy,  it  m^  be  dedared  bd  on  aimllar  application. 

In  the  former  case,  it  may  be  so  declared  during 
the  Ufe-thne  of  either  of  the  parties ;  In  the  latter 
ease,  daring  -the  oontliiaance  of  the  lunacy,  or  after 
the  death  of  the  InnaUo  in  that  state,  and  during  Uie 
lUb-time  of  the  other  party. 

IKSAKK  CRDOnALB. 

By  title  one  of  chapter  one  of  pert  four  of  the  re- 
vised statutes,  2  N.  Y.  Slat,  at  Lai^,  S78,  {{  IS,  17,  IS, 
It  la  provided,  that  If  a  convict,  sentenced  \o  death, 
shall  tteoome  insane,  the  alieriff  shall,  with  the  con* 
currenoeof  a  Judge,  summon  a  Jury  of  twelve  electors 
to  Inqnire  Into  the  insanity.  If  titat  jury  find  him 
insane,  the  eheriffshall  convey  him  to  the  asylum  for 
Insane  oonvlcta,  there  to  be  confined  until  hla  recovery, 
and,  on  hla  recovery,  the  governor  sliall  order  the 
sentence  to  be  executed. 

By  title  seven  of  the  same  chapter  of  the  revised 
statutea,  2  N.  Y.  Stat,  at  Largf^  730,  it  Is  provided : 


\  2.  No  act  done  tjy  a  person  in  a  state  of  insanity 
can  he  punished  ■■  an  ofi^nse,  and  no  Insane  person 
can  be  tried,  eentenced  to  any  punishment,  or  pun- 
ished for  any  crime  or  offenae  while  be  continues  in 
that  state. 

Snob  baa  been  onr  statute  law  slnoe  1880.  In  1842 
an  act  was  passed  "to  organise  the  state  Innatio 
asylum,  and  more  effectually  to  provide  for  the  oare, 
maintenance  and  recovery  of  the  Insane."  4  N.  Y. 
Sla£.stlAi^e,18. 

Section  twenty  of  that  act  modifies  secUon  four  of 
Utle  ttiree  of  chapter  twenty,  above  mentioned,  by 
directing  subjecta  to  be  aent,  wltliin  ton  days,  to  the 
state  or  some  other  asylum,  and  forbidding  tbeir  con- 
finement in  any  other  place  beyond  ten  days,  nnd 
eepedsliy  makes  it  the  duty  of  the  auperintendsnbi 
and  overseers  of  the  poor  "  to  see  that  thla  provision 
t>e  carried  Into  effect  In  the  most  humane  and  speedy 
manner,  as  well  in  case  the  lunatic  or  ills  relatlvea 
are  of  sufficient  ability  to  deOay  the  expenses  as  In 
oaae  of  a  pauper." 

Bection  twenty-one  providee  for  an  appeal  tiom  the 
order  of  the  two  Justices,  when  the  case  may  be  Iblly 
tried  before  a  county  Judge. 

SeoUon  twenty-two  forbids  a  warrant  \sj  two 
Juatioes,  unless  upon  the  evidence  of  two  respectable 
phyaiidanB. 

Seetion  twenty-fonr  require*  the  name,  resldenee, 
ooonpatlon  and  offloe  of  every  person  tiringing  sneh 
luoaUo  to  an  asylum  to  be  recorded. 

SeotlOQ  twenty-six  provldee  for  admission  to  the 
■■ylum  of  B  person  in  Indigent  eimomstanoea,  but  not 
a  pauper,  becoming  Insane. 

Sections  thirty-one,  thirty-two,  thirty-Uiree  and 
thirty-four  provide  for  the  eaaes  of  persons  dtarged 
with  crime  who  become  or  are  inaane. 

Wben  the  aoonsed  is  acquitted  on  the  ground  of 
Insanl^,  the  oonrt  slwll  carefully  inquire  and  aacer- 
tain  whether  the  insanity  atiU  exists,  and  If  it  does, 
shall  order  him  Into  safe  caalody,  and  to  be  aent  to 
UMaaylam. 

When  a  person  Is  in  oonfioement  imder  any  other 
than  dvil  process  a  county  )udge  shall  institute  a 
careltal  Investigation,  call  two  respectable  phyalaians, 
and  ottier  wtteeasea,  Invoke  the  aid  of  the  dlalriot 
attorney,  and  a  Jury,  and,  if  it  be  that  the  man  is  In- 
sane, order  him  removed  to  the  asylum,  wliere  he 
shall  remialn  until  restored  to  his  right  mbtd,  and  on 
his  restoration,  to  be  set  ftee  or  remanded  to  his 
Imprisonment,  aa  the  case  may  reqnlre. 

When  the  person  Is  imprisoned  OB  an  attachment  or 
other  dvll  process,  or  for  non-payment  of  a  mllltiM 
flue,  similar  'proceedings  may  be  taken ;  but  on  his 
restoration  to  a  sonnd  mind  he  ahaU  be  set  tkee,  wUli 
liberty,  however,  for  the  creditor  to  arrest  him  aa  new 


When  a  pnson  is  tdiarged  with  a  misdemeanor  and 
acquitted  on  the  ground  of  Insanity,  he  may  tie  dealt 
with  in  the  same  way  as  persons  charged  with  crime. 

By  section  forty-two  of  that  act,  a  patient  of  the 
criminal  class  may  be  discharged  by  order  of  one  of 
the  Justices  of  the  supreme  ooort.  If;  upon  due  inves- 
tigation,  it  sltall  appear  aafo,  legal  and  right  to  malEe 
su<^  order. 

By  chapter  44S  of  the  lawsof  1601  (4ir.T. 
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at  Large,  SI),  section  20  of  the  act  of  1842  wm  modified 
BOBS  to  allow  the  oonn^  judge  to  send  ImdigentliuM- 
llcB  to  the  aonitty  poor-honse,  or  the  asylum,  as  be 
ma;  deem  best. 

By  chapter  282  of  the  bws  of  IBM  (4  N.  T.  Btatutea 
at  Large,  SO),  section  26  of  the  act  of  1B42  was  modi- 
fled  as  to  persons  In  hidigent  drmunBlancea  and  not 
paupers,  requiring  as  a  oondltion  of  their  sdmlssiDii 
to  the  state  asylum  that  their  derangement  shall  be  of 
recent  ori^,  and  providing  for  thalr  support  after 
being  two  yews  In  the  asylum. 

It  wUI  be  observed  that  different  terms  are  used  in 
tliese  statutes  to  de^gaate  the  otjecta  of  them,  such  as 
"Idkila,"  "lunatics,"  "insane,"  "unsound  mind," 
and  out  of  this  some  unoeTtalnty  miglit  grow.  Thus, 
In  Uie  criminal  law,  the  word  need  is  "  insane."  In 
the  act  respecting  property  It  Is  "  lonattcs  and  persons 
of  unsound  mind,"  and  in  the  marriage  act  It  Is 
"  lunacy." 

Thla  mischief  however,  la  a  meaHnre  guarded 
agaiOBt  by  the  statutes  tbemselvee.  Thus  In  the  mar- 
riage law.  It  is  enacted  that  the  term  "Innatio"  ex- 
tends to  every  person  of  unsonnd  mind  except  idiots," 
(2  N.  T.  Stat  at  I^rge,  149,  {  29) ;  In  regard  to  crimi- 
nals It  Is  enacted  fiiat  the  terms  "  lunacy,"  "  lunatic  " 
and  "  insane  "  include  every  spedes  of  Insani^,  and 
extend  toereiy  deranged  person,  and  to  all  of  nnsonnd 
mind  other  than  Idiots.  4  N.  Y.  Statatae  at  Large,  28, 
S4fl. 

From  theee  enactments,  It  would  seem  Qiat  every 
case  WBB  provided  fbr,  and  a  complete  system  estab- 
lished whereby  the  lunatic  and  the  community  are 
alike  provided  for  by  statute.  That,  however,  is  not 
BO  to  the  ton  extent. 

For  instance,  take  the  case  of  a  man  who  Is  ar- 
raigned on  an  indictment,  and  who  seems  to  be  too 
□naonnd  of  mind  to  know  wliat  is  oocnrring  aronitd 
him,  what  Is  to  be  done  in  that  caseT  Is  ills  insani^ 
to  iDe  taken  for  grantedr  If  it  Is,  a  sane  man  may 
escape  ajnst  pnnlehment  If  It  is  not,  then  an  insane 
man,  too  tax  alfllcted  with  the  disease  to  know  or 
guide  the  drcumstancea  surroimdii^  him,  may  be 
tried  and  conrlcted,  and,  perchance,  executed. 

The  statutes  are  sQent  as  to  what  is  to  be  done  in 
snch  a  case,  but  tlie  oonita  have  power  to  remedy  the 
evil,  uid  an  enl^tened  tribunal  will  readily  fiitd  the 
means  of  doing  Justice. 

Several  cases  in  our  leporta  show  how  fitr  this  may 
be  relied  upon.  In  The  Pet^le  v.  JPreejnan,  4  Denlo 
R.  9,  the  oonrt  says  the  provision  of  onr  statute,  that 
"no  Insane  person  can  be  tried,"  Is  only  declaratory 
of  the  common  law,  and  they  say  that,  though  other 
modes  of  trying  the  question  oflnsanity  than  by  Jury 
may  be  resorted  to,  that  Is  the  proper  mode  in  Import- 
In  The  People. Y.  Lake,  2  Parker  Cr.  C.  216,  rules 
and  directions  are  given  to  govern  the  Jury  in  trying 
the  question  of  present  Insanity. 

In  Z^  People  v.  Kleim,  1  Edmonds'  SeL  Cas.  18,  the 
whole  proceedings  on  the  trial  of  the  question  pre- 
liminary to  the  trial  on  the  indictment  are  given.  A 
Jury  waa  impaneled  —  the  form  of  their  oath  is 
given  —  the  {nisoner  was  held  to  have  the  afflrmaUve 
on  that  issue,  and  that  Jury  found  against  the  Issue 
of  present  insanity.    He  was  then  tried  on  the  charge 


of  murder,  and  'aoqiiltt«d  on  the  groond  of  Insanl^. 
And  notwithstanding  the  findlngofthe  first  Jury,  the 
court  made  an  order  in  these  words : 

"  The  prisoner  having  on  his  trial  for  murder  been 
acquitted  by  the  verdict  of  the  Jury  on  the. ground  of 
insanity,  and  the  oonrt  being  certified  of  the  fltct,  and 
having  also  carettally  inqnired  and  ascertained  that 
such  insanity  does  still  eonUnne,  it  is  entered  that  the 
said  prisoner  be  detained  in  safe  custody,  and  be  sent 
to  the  State  LnnaUo  asylum ;  that  the  sheriff  of  the 
dty  and  county  of  New  York  do  forthwith  transport 
the  sold  prisoner  to  the  sold  asylum,  and  that  the  said 
prisoner  be  detained  and  kept  In  safe  cnstody  in  the 
said  asylum  until  thenoe  discharged  acoordlng  to 
law." 

To  that  case  is  aj^nded  a  note  that  the  prisoner 
remained  a  few  years  in  the  asylum  and  died  there  — 
his  disease  having  steadily  grown  worse  until  he  be- 
came a  mere  driveling  idiot. 

In  tliat  same  volume  of  reports  there  are  other  coses 
of  Insanity  as  a  defense  tn  criminal  cases. 

In  Z^  People  v.  OrHfeit,  page  126,  where  the  pris- 
oner murdered  the  seducer  of  his  wifo,  there  was  no 
preliminary  Inquiry,  but  an  acquittal,  on  the  ground 
of  iiuaul^,  and  a  oomndtment  to  the  lunaUo  asylum, 
becaose  of  the  continuance  of  the  disease.  The  con- 
finement In  the  osylnm  continued  some  four  years, 
and  the  report  of  this  case  is  Interesting  as  showing 
Uie  modue  operandi  of  dischai^[lng  a  prisoner  vnder 
the  act  of  1842. 

J*e  People  v.  OathariHe  Doran,  In  the  same  volume, 
page  660,  is  another  case  where  a  woman  who  mur- 
dered her  own  eon  was  committed  to  the  asylum  and 
afterward  discharged. 

iRBAira  cosvicfrs. 

Taking,  then,  Uiese  enactments  and  reported  cases, 
and  we  seem  to  have  worked  out  a  oompleto  system, 
on  which  the  pabllc  mind  may  rest  secure  of  protao- 
tion.  But  there  la  an  additional  link  In  the  chai&  la 
make  the  systeni  entire. 

Some  years  ago  there  was  great  complaint  by  the 
officers  of  our  slate  prisons  that  some  of  the  convicts 
were  insane  and  no  provision  was  made  for  them. 
In  1843  a  scrutiny  showed  that  more  than  tlilrty  of 
the  convicts  in  one  prison  (Slug  Sing)  were  Insane. 

In  1846  a  Isw  was  passed  (6  N.  Y.  SteL  at  Large,  188} 
directing  the  removal  bom  the  state  prison,  to  the 
state  lunatic  asylum,  of  all  convicts  who  were  insane, 
there  to  be  retained  so  long  as  the  insanity  should 
continue,  and  on  their  recovery,  to  be  reniaaded  to 
the  prisons. 

In  1855  It  was  enacted  (6  N,  Y.  Stat,  at  I*rge,  241) 
that  provision  should  be  made  in  the  prisons  for  In- 
sane oonvlote,  and  then  that  they  ahoold  be  removed 
from  the  state  asylum. 

In  1858  an  act  passed  (6  N.  Y.  Stat  at  I^rge,  242} 
organizing  a  state  lunaUc  asylum  for  Insane  convicts, 
whl^  was  erected  at  Anbum,  and  now  contains  all 
the  insane  convicts  in  the  state,  numbering  at  this 
Ume  same  ^gbty  subjects. 

It  was  in  February,  1869,  that  the  first  patients  were 
received  In  that  ssyliun.  From  that  time  to  the  first 
of  October,  1868,  there  were  180  Insane  convicts 
received  there,  of  whom  81  were  discharged,  six 
escaped  and  seventeen  died. 
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TMa buUtaUon  Is  provided oalylot thoM 'Vrbo are 
found  to  be  insane  while  confined  In  the  sUte  prlsona. 
Those  who  are  not  jet  con-rieted  of  erlmo  are  sent  to 
the  Btate  aaytumatUtlcs.  Thus  maiDtalnlog  here,  as 
In  Um  outside  world,  a  dlBtlnoUon  betweea  tho«e  who 
have  been  oonvloted  of  crime  and  those  who  have  not 

We  have  thna  given  a  general  view  of  tbe  state  ot 
the  law  among  ns,  as  to  tiie  Insane.  Onr  limits  com- 
pel US  to  be  thus  snodnot  and  to  omit  manT-  of  the 
details,  snd  an  mnmeratlon  ot  the  Taiions  provlBlons 
which  have  been  adopted  to  cany  out  the  humane 
pnrpoBaa  of  oar  leglidatloa.  It  will  readily  be  seen 
that  dne  care  Is  taken  of  those  thus  dreadfully  afflicted, 
and  every  available  opportunity  of  olUmate  recovery 
Is  provided,  and  especdaUf  for  the  criminal,  the  pau- 
per and  the  Indigent,  and,  at  the  same  lime,  thst  the 
law  ts  abondsnt  for  the  protection  of  the  community 
against  the  madly  ftuious,  and  even  against  those 
who  are  liable  to  a  retnm  of  homloldal  mania,  or 
Tnffnlfl  for  stealiiuf  or  burning.  If  ttie  oommnnlty  are 
put  in  danger  bom  sndi  penons  being  tamed  loose 
upon  society  the  bolt  is  not  in  the  law,  but  in  those 
who  administer  It.  And  wbui  a  Judge  presides  over 
a  bial  where  the  bomldde,  the  thle^  or  Uie  Incendi- 
ary is  acquitted  on  the  grovnd  of  Insanity,  be  may 
well  be  asked  how  he  excuses  the  omission  to  obey 
that  law  whl<^  ssys  that  In  such  ease  he  »hall  care- 
fully Inquire  and  ascertain  whether  the  insanity  in 
any  degret  conHnnes,  and  If  It  does  ihuU  otdar  him  In 
islb  custody,  and  to  be  sent  to  the  a^lnm. 


ON  nsURY." 


The  snl)Jeot  of  usury  hss  been  a  f^ltftd  source  of 
discussion  snd  oontentlon  among  the  ablest  theorists, 
and,  down  to  the  present  time,  hss  an^^  in 
antagonistic  relations  the  most  profound  snd  phlloso- 
pblcsl  minds  Uiat,  through  aucoesalve  sgea,  hsve 
adorned  the  world. 

And  to-day,  when  unlimited  wealth  flows  Into  the 
coffers  of  our  merchants  and  bankers,  the  subject  Is 
necessarily  exercising  the  mind  and  attention  of  oom- 
merdsl  men  throngbunt  the  state  and  country  In  s 
very  Isrge  d^iree.  Almost  every  nation  snd  ooantiy 
tasB  fixed  by  law  s  rate  of  Interest  tbr  the  use  of 
money.  Centarlee  ago,  asary  was  understood  to 
mean  the  taking  of  any  money  for  lis  use ;  at  the 
present  time,  if  money  be  paid  for  Its  use,  according 
to  the  I^al  rata,  It  is  denominated  interest ;  If  mcMe 
be  taken  it  is  pronounced  usury. 

;nie  laws  in  England,  regalatlng  interest  and  usury, 
have  been  quite  vsiioDS  and  signlAcsnt. 

In  the  third  yesr  of  Henry  VII  (A.  D.  1488}  an  act 
was  passed  prohibiting  the  taking  of  interest  for 
money  on  sny  bargain,  promise,  by  bill  or  otherwise, 
as  being  "  contrary  to  the  law  of  natural  Justice,  to 
n  hurt  of  the  land  and  the  great  displeasure 


*The  follDWlng  artlola  on  osar;  wa>  detlTared  before 
the  Brooklyn  I'fr  Clab,  on  tbe  12tli  of  May,  1S70.  by  John 
F.  Baker.  LL.  B.,  ot  tbe  New  York  bar,  and  haa  been 
fomttlied  OS  by  the  elab.  nie  aQtO^ct  Is  one  of 
senenl  Interest,  and  the  manner  In  which  It  Is  bereln 
dtaonsssd  «1U  be  found  IntersitlnK  to  tbe  profosslon.— 
Sn.A.L.J. 


of  Qod."  Such  bargidns  were  to  be  void,  and  the 
parties  or  their  agents  to  forfolt  £600. 

Bight  years  after  the  passage  of  that  act,  so  general 
were  the  evasions  of  its  provisions,  another  act  waa 
passed  which  repealed  the  former,  and  substltnted 
what  was  deemed  s  more  efficient  remedy. 

Great  complaint  also  being  made  of  this  law  as  be- 
ing injurious  to  commerce  and  the  Improvement  of 
the  country,  an  act  was  passed  In  the  ST  of  Henry 
VIII,  eutiaed  "  a  bill  against  usury,"  by  which  it  was 
forbidden  to  take  above  the  sum  of  ten  pounds  In  the 
hundred  for  the  forbearing  or  giving  day  of  payment 
of  one  whole  year. 

Thus,  in  the  language  of  an  eminent  writer,  "  for 
the  fiist  time  In  England,  Interest  was  negatively  and 
indirectly  sanctioned  by  law  —  the  sense  of  matual 
benefit  having  at  length  triumphed  over  both  the 
deoreeeof  theohurob  and  the  pr^udioes  of  mankind." 

Hits  act,  however,  was  repealed  seven  yearn  after- 
ward, and  things  were  restored  to  their  former  foot- 
ing by  an  act  which  declared  all  interest  whatever 
lllegsl,  snd  subjected  the  taker  to  severe  penalties. 

Bat,  notwithstanding  the  rigor  of  this  lost  statute, 
the  neoeaslties  of  a  growing  trade  had  snggestfid  nn- 
merous  expedients  for  evading  its  provisions,  and 
aooordingly  in  the  13  of  Ellnbelh  the  aot  of  Henry 
Till  was  revived,  and  interest  again  tolerated  at  ten 
per  cent.  TOe  act  of  Elisabeth,  though  at  first  tem- 
porary, was  afterward.  In  the  S9  of  tbe  same  reign,  de- 
clared to  be  perpetual. 

The  rote  thus  established  continued,  with  but  slight 
varlaUon,  until  James  I  came  to  tbe  throne  (leoS), 
when  it  was  reduced  to  eight  per  oent. 

While  England  was  a  commonwealth,  interest  was 
only  six  per  cent,  which  rate  was  re-enacted  under 
Charles  II  (1661). 

Here  we  cannot  but  notice  the  change  which.  In  a 
comparatively  short  period  of  time,  bsd  taken  place 
in  regard  to  tbe  law  of  DBUry.  The  taking  of  interest 
for  the  use  of  money,  which.  Item  the  earlloBt  periods 
of  anUqnlty,  bad  been  visited  with  these  verest  pen- 
alties, was  now  established  and  regulated  by  positive 
law ;  and  that  wtilch  bod  been  stlgmaUsed  as  a 
"  damnable  sinne,"  now  become  dlveeted  of  its  odlouB- 
ness,  and  was  incorporated  into  tbe  policy  of  the 
country. 

From  this  period  may  be  dated  the  en  of  commer- 
cial enterprise.  It  was  soon  discovered  that,  as  tbe 
restrictions  were  removed,  the  rate  ot  interest  lowered 
in  a  proportionate  degree,  and  that  both  lenders  and 
borrowers  were  placed  upon  a  more  equal  and  advan- 
tageous footing  Ihsn  ever  before.  But,  notwithstand- 
ing this  general  revolution  in  society,  the  clionge  was 
not  complete. 

Ever  since  the  taking  even  the  least  amount  of 
interest  had  been  l^allzed,  so  quickly  did  its  policy 
and  expediency  recommend  itself  to  the  trading  com- 
munity, that  numeroaa  propooltlons  bsd  been  already 
made  to  repeal  all  reniaining  reetrlotlona,  and  thus 
ftae  commerce  from  (iie  last  veetiges  of  extraneous 
control. 

This  movement  met  with  a  firm  resistsnoe  (W>m  the 
landed  Intereata,  upon  the  ground  that  It  would  cause 
o^ltalists  to  prefer  the  more  remunerative  Invest- 
ments of  oommeroe  rather  than  on  mortgage  security, 
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and  thus  prevent  th«  land  owaera  ft^m  obtaining 
money,  unleaa  at  ratea  which  thaj  could  not  afford  to 
pay. 

This  contfintlon  iMtween  conflicting  lnter«cla  has 
oontinned,  in  soma  degree,  down  to  the  present  Ume, 
and  hw  given  Hho  to  much  diacoBaion  upon  the  policy 
o(  the  law  of  naary. 

By  statute  12  Anne  (September  2&th,  1714)  the  rate 
of  interest  was  again  rednoed  to  five  per  cent.  Prom 
thia  Btetula,  which  provides  that  no  person  ahall  lake, 
directly  or  Indirectly,  upon  any  contract  or  loan  of 
moneys,  wares,  or  merchandise,  abovethevalneof  6f. 
In  the  hundred  for  a  year;  and  thatanypenon  talcing 
more  than  that  rate  shall  fbrfeit  and  loae  treble  In 
valne  of  the  moneys  and  other  things  ao  lent — the 
atatea  of  our  federal  Union  have  carved  their  usury 

By  act  S  and  4  William  IV  all  htlla  or  notes  having 
"  more  than  three  months  to  run"  were  exempted 
IW)m  the  operation  of  the  usury  laws. 

Beveral  Interesting  mndificaUonHin  the  lawhava  been 
wrought  during  the  reign  of  Victoria,  as  by  statute 
1  Vict.  c.  80  and  2  Vict  c  37,  bills  and  notes  ara  not 
affected  by  usury,  if  payable  at  or  within  twelve 
months,  at  l^al  interest,  and  not  secured  by  mort- 
gage, nor  any  contract  for  the  loan  or  forbearance  of 
money,  above  the  sum  of  lOi.,  shall  be  aflbcted  by  the 
usury  law.  And  by  statute  17  and  18  Vict,  c  90,  all 
laws  then  in  force  upon  usury  were  repealed. 

The  Sexviri  of  Athena  were  eommiHBionera  who 
did  watch  to  discern  and  discover  what  laws  waxed 
Improper  or  burdensome  fi)r  tbeUmee,  and  what  new 
law  did  in  any  branch  cross  or  Interfere  with  a  former 
one,  and  bo,  tx  offlcio,  propounded  or  effected  their 
repeal,  upon  the  Judicious  maxim  talua  popvti 
miprema  lex. 

In  the  absence  of  tbis  aysEem  with  us.  It  seems 
properly  to  .devolve  upon  the  membera  of  the  legal 
profession  (more  particularly]  to  suggest  and  point 
out  the  real  wants  of  society  and  the  needs  of  com- 
merce. While  there  ought  not  to  be  a  blind  adherence 
to  ancient  or  former  rules,  It  Is  atili  necessary  to  exer- 
cise thought.  Judgment  and  discretion  in  weeding  ont 
the  tares,  lest  in  the  reform  we  "root  up  also  the 

As  opinion  obtcdns  In  many  states,  and  particularly 
In  our  community,  that  money,  being  worth  only*what 
It  will  bring,  should  be  regulated  by  Toluntary  con- 
tract between  parties  subject  to  the  mercantile  usage 
governing  merchandise  contracts;  in  fine,  that  the 
tooth  of  usury  ought  to  l>e  blunted,  and  as  this  pr». 
vailing  sentiment  has  exerted,  and  must  continue  to 
exert,  no  inconsiderable  Influence  upon  adjndirations 
and  commerce  generally,  I  purpose  to  discuss  and 
review  three  principal  propositions.  Firal.  Theslatus 
of  usury  in  the  United  Qtatea ;  tecrmd,  usury  as  ad- 
ministered in  New  York,  with  reference  to  deciaionH 
governing  it;  and  third,  the  advisability  of  a  refor- 
mabonintheusurylaw.  Legally  and  Htrlctiy  speaking 
there  are  three  or  four  requisites  to  constitute  nsury; 

1.  A  loan  of  money  either  expreiH  or  Implied, 

2.  Anagreementbetween  the  parties  that  the  money 
lent  shall  or  may  be  returned  at  a  spedflc  time. 

S.  That  a  greater  rate  of  interest  than  la  allowed  by 
law  aliall  be  paid,  or  agreed  to  be  paid ;  and 


4  There  mast  be  a  odrmpt  or  nnlawftil  Intent 
confessed  or  proved. 

Thia  last  ingredient  is  important  to  oonaUtnte  tlie 
offense  of  usury. 

In  the  interesting  case  of  OottdU  v.  Baldwin,  21  N.  Y. 
Rep.  219,  Davies,  J.,  says :"  It  la  the  essence  of  an 
uanrious  transaction  that  there  afaall  be  an  unlawful 
and  corrupt  intent,  on  the  part  of  the  lender,  to  take 
iil^pil  Interest,  and  so  we  must  find  before  we  can 
pronounce  the  transaotioD  usurious."  And  quoting 
tiom  the  decidon  of  Judge  Story  In  Bank  of  Uniltd 
StaUt  V.  Waggoner  et  al.,  9  Peters  R.  396,  he  says : 
"  To  constitute  tuniy  within  the  prohibition  of  tbe 
law,  there  most  be  an  intention  knowingly  to  contract 
for  or  lake  usurious  Interest ;  for  if  neither  party  in- 
tend It,  but  act  bona  Jlde  and  innocently,  the  law  will 
not  Infbr  a  oorrupt  agreement."  •  •  •  It  is  not  euffl- 
dent  that  the  defendants  Intended  to  make  it  usuri- 
ous, so  Uiat  when  called  on  to  return  the  money  thus 
obtained  by  a  ^udulent  device,  they  could  avsJl 
themselves  of  tbe  protectJon  of  tbe  statute.  The  in- 
tention to  take  the  usury  must  have  been  In  the  hill 
contemplaUon  of  the  parties,  not  one  party  only,  but 
of  both,  to  the  transaction.  Alao  see  Fovell  t.  Jonee, 
44  Barb.  621. 

A  strict  adherence  to  this  rule  seems  necessary  for 
the  protection  of  designing  and  unprincipled  nien. 
Usury  Is  a  question  solely  for  the  Jury  to  detanalne. 
So  held  in  Bobbiwi  v.  Dillaye,  33  Barb.  79. 

It  has  been  held  by  some  Judges  In  ,Mew  York 
(6  Denio,  236)  that  an  usurioua  contract  Is  incapable 
of  ratlAcatlon ;  but  Judge  Balcom,  in  the  case  of 
Smith  V.  Marvin,  25  How.  Pr.  826,  says  the  assertion 
Is  not  strictly  true,  for  where  an  usurious  loan  la 
"  voluntarily  paid,"  the  contrail  Is  certainly  ratified, 
except  as  to  Ute  onlawfnl  Interest,  which  may  tie  re- 
covered back.  Also,  in  the  case  of  Dix  t.  Van  Wyek, 
2  HIU  R.  522,  Broitson,  J.,  delivering  the  opinion  of 
the  court,  observed  that  "contracts  alTeetod  by  usury 
are  not  so  utterly  void  but  that  they  may  be  raOfied," 
Thus  it  fiillows.  If  a  borrower  repay  a  loan  which  he 
might  havenvotded  fbr  usury,  be  cannot  recover  llie 
money  back ;  thoi^  by  tbe  New  York  statute  he 
ou^  recover  the  excess  which  haa  been  paid  over 
lawful  interest,  within  one  year,  as  In  Maine  and 
Virginia,  at  at  common  law,  at  any  time  within  six 


or  contingent  Interest,  It  may  be  ntHA  that  In  ordi- 
nary transactions,  if  the  gain  to  the  lender,  beyond 
legal  Interest,  be  made  dependent  upon  the  will  of  ' 
the  borrower,  as  where  he  may  discharge  himself  by 
a  punctual  payment  of  the  principAl  — aa  if  I  cove- 
nant to  pay  |i,000  one  year  henee,  and  If  I  do  not  then 
pay  it,  to  pay  |600,  or  fifty  per  cent,  being  in  tbe 
nature  of  a  penalty  fbr  non-perfbrmauce.  It  would  not 
be  usurious — for  where  there  Is  no  loan  or  forbear- 
anoe  there  can  be  no  usury,  and,  as  I  have  said,  both 
parties  must  Intend  to  provide  for  the  payment  of 
more  than  legal  interest. 

Thus,  the  supreme  court  of  the  United  StatAs  held, 
in  the  recent  case  of  Spaia  v.  Hamilton,  1  Wallace, 
604,  that,  where  the  promise  to  pay  a  sum  above  legal 
interest  "  depends  upon  a  contingency,  and  not  upon 
any  happening  of  a  certain  event,  the  loan  U  not 
usurious."  Nor  will  usurioua  Interest  be  Inferred 
from  a.paper  which,  while  referring  to  the  payment 
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of  aaamsboTe  the  legal  tntereit,  ia  "nncertaln,  and 
H>  oniioQA  tbnt  Intentiontil  ImuI  derloe  oannot  be 
affirmed," 

The  whide  law  of  nanrjr  ia  In  Ita  lutare  penal,  and 
fa  atrictly  oonstmed  as  to  the  proof  aDd  intent. 

The  oourta  have  repeatedly  held  that  there  can  be 
no  preanmptlon  fa  fiivor  of  ntary;  that  the  defense 
otamxTj  must  be  proved,  not  preaumed.  Arthur  v. 
WHffht,  22  N.  Y.  472. 

'  In  the  well  known  case  otJaekton  v.  Smith,  7  Cow. 
B.  717,  the  defendant  sought  to  prove  a  certain  trans- 
action usurious  by  showing  that  the  plAlntiff  waa  In 
tbe  habit  of  exacting  usury,  and  had  done  ao  In  other 
and  Biuitlar  transactions.  Suthebland,  J.,  fn  de- 
livering the  oplnfon  of  the  court  (on  appeal]  remarked : 
"The  Judge  erred  In  Intimating  to  tbe  Jury  that  they 
might  legally  preaums  the  tmnda  of  Dec.  1S22  a  re- 
newal of  or  Ronneoted  with  the  uanrlous  loan  of  1821. 
There  were  no  fiicta  In  the  case  which  oould  legally 
warrant  such  a  preeumptfon.  That  N.  made  an  usu- 
rious loan  to  tbe  defendtuit  ta  1821,  for  (370,  waa  per- 
haps sufficiently  esUbllshed,'  but  there  waa  not  a 
particle  of  evidence  to  connect  the  loan  of  IB22with 
Ihia  transaction,  •  •  •  The  transaction  of  1821, 
therefore,  ahould  have  had  no  Influence  upon  tbe 
verdict,  and  the  Judge  ahonld  have  so  charged  the 
Jury,"  Each  case,  where  usnry  la  alleged,  must 
stand  or  fall  npoa  ila  own  merits. 

It  Is  well  understood  that  the  essence  of  tbe  oon- 
tract  of  botlnmry  and  raponOentia  is,  that  the  leader 
runs  tbe  risk,  and  le  thus  entitled  to  the  marine  inter- 
est This  mercantile  rule  ts  sanctioned  either  by 
usage  or  law  in  almost  every  country.  There  is  a 
disUncUon  made  between  snch  cases  and  those  of 
personal  risk  of  the  debtor's  befngable  to  peyj  if  any 
thing  is  paid  for  such  risk,  it  la  usurious.  And  yet, 
where  personal  risk  Is  taken  in  loans,  it  might  exi^te 
wonder  fn  the  mind  of  the  curious  to  know  wherein 
the  melaphysioal  sdssors  of  the  upholder  of  this  law 
could  be  inaerted  to  demonstrate  the  difference,  in 
bet,  between  the  risk  run  by  the  one  and  the  other, 

Afl  to  what  InterMt  will  vitlato  a  oonlract.  It  ia  well 
understood  that  If  Interest  be  paid  upon  miscalcula- 
tion, It  does  not  render  the  coutraot  usurious ;  but  if 
tnken  through  ignoranceof  law,  iiwouldbeuaniioDs, 
upon  tbe  fiimlllBr  maxim,  i{7nf>ranf<ajuri«iu>n  excasnl. 
And  it  Is  not  material  in  what  form  the  contract  is 
made,  as  the  courts  necessarily  inquire  into  the  real 
nature  of  the  transaction,  and  no  shift  or  device  can 
protect  It  from  tbe  operation  of  tbe  law. 

A  novel  and  Interesting  case  waa  recently  tried  In 
Maasachuaetts,  as  to  the  liability  of  an  executor  who 
leoelved  unlawhil  interest  Innocently,  which  was 
rMerred  in  a  note  due  to  bis  tentatur ;  and  It  was  held 
ttiat  an  action  would  not  lie  against 
•onally  to  recover  back  "  three-fold 
usury  BO  paid,  although  he  be  described  in  the  writ  as 
executor.    Heath  v.  CboJt,  7  Allen,  60. 

The  question  whether  Interest  calculated  by  tables, 
upon  the  principle  of  360  days  being  a  year,  is  usuri- 
ous, has  been  oonslderably  moated.  The  New  York 
courts  have  generally  held  thai  usury  would  attach. 
8  Cow.  398.  In  MsiuiachuBetts,  however,  their  oourta 
have  decided  otherwise.  And  oliio  iu  Vermont,  12 
Pick.5S6;  8i«igb,2&3. 


Prof.  Parsons,  in  bis  excellent  work  on  "Contracts," 
thinks  the  latter  tbe  better  opinion.  In  Ohio,  Iowa, 
and  some  of  the  other  stales,  Rowlelt'e  tables  are  au- 
tborfied  by  statute.  The  oourta  of  New  York  and 
Maasachnsetta  hold  that  the  taking  of  interest  fn  ad- 
vance by  banks,  upon  dfscounting  not«s,  Is  not  usuri- 
ous, Thlsqaestion  waa  quite  onnettled  or  undecided, 
until  the  case  of  Marvint  v.  Hyvurrt,  12  N.  Y.  223, 
which  decision  on  that  qnestion  now  obtains  in  moot 
of  the  states. 

In  New  York  and  the  New  England  statea  It  tiaa 
been  generally  held,  that  new  secnritles  for  old  ones 
which  are  tainted  with  usury,  are  void  with  the  old 
ones,  and  Bul^ecttottaeeamedefense.  But  in  Arkan- 
sas, where  the  plalntliT  held  several  notes  against  the 
defendant,  by  agreement  with  him,  calculated  Interest 
due  on  eaQb  note,  and  added  it  to  the  principal,  took  a 
new  note  for  the  whole  sum  bearing  ten  per  cent  luter- 
est,  it  waa  held  not  nsurions.    1  Eng.  R.  463. 

Whether  a  note,  valid  in  Its  Inception,  but  usuri- 
oualy  transferred  by  the  payee  or  Indorsee,  Is  valid 
■gainst  tbe  maker,  has  been  variously  decided.  Lord 
Kenyon  once  held  that  snch  an  holder  would  be  enti- 
tled to  recover  (I  East,  92) ;  and  in  tbe  case  of  Oamp- 
beU  v.Bead,  Martin  A  Yerg.  B.  892,  It  was  decided  that 
a  note  thus  usurlously  Indorsed  is  valid  as  against  the 
maker.  In  the  hands  of  a  holder  in  good  Aith.  By 
statute  of  Michigan,  a  holder  of  a  bill  or  note  In  good 
(^Ih,  for  valuable  consideration,  without  noUoe  and 
before  moturi^,  ahall  be  entitled  to  recover  as  If  such 
usury  had  not  been  alleged  and  proved.  Thla  is  a 
wise  and  equitable  provision,  working  great  beueat 
New  York  repealed  a  atmilar  provision  by  the  amend- 
ment  of  1837.  There  are  but  few  caaea  in  which  a  bill 
or  note  ia  void  In  tbe  bands  of  on  Innooent  indorsee 
for  value,  and  those  are  when  the  consideration  in  the 
instrument  is  for  money  won  at  play,  or  where  it  fs 
given  for  an  usurious  debL  Noteaissuedbysoorpora- 
tion  in  violation  of  a  statute  are  void,  even  in  the 
hands  of  an  Innocent  holder.    8  McLean,  102. 

In  Mississippi  a  note  was  held  to  be  void  where  the 
slfrnatnre  waa  procured  by  ftaudulent  representoltons. 
12  S.  and  M.  602. 

The  payee  of  a  note  may  transfer  It  at  a  discount 
exceeding  tbe  legal  rate  of  Interest;  but  where  an 
Indorsee  buys  a.  note  (valid  In  Its  Inception),  he  can 
recover  against  tbe  Indorser  only  the  sum  paid,  with 
interest,  though  tbe  full  amount  may  be  recovered 
ogaf  nsi  the  maker.    16  Johns.  49  {  4  Hill,  4^ 

If  a  usurious  note  be  given  up  and  canceled  on  the 
promise  of  the  debtor  to  pay  the  orlglual  debt,  witb 
lawftil  interest,  snch  promise  would  be  binding;  or 
if,  when  tbe  Interest Udue  and  payable,  or  constitutes 
a  then  subsisting  debt,  tbe  debtor  ask  to  reb^n  it,  and 
agrees  to  pay  interest  upon  the  amount  at  the  legal 
rate,  the  agreement  Is  not  usurious.  Though  a  note 
be  valid  between  the  original  parties,  yet  the  tndoiwr 
oannot  sub  the  maker  if  the  indoiaement  was  on  aa 
usurious  consideration.  1  Felera,  87 1  Story  on  Bllla, 
188. 

(Tb  bt  amUnued.) 

A  New  York  court  has  decided  that  lettma  placed 
on  the  top  of  a  lamp-poet  box  are  not  mailed,  and  that 
It  is  not  stealing  to  take  them. 
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CDBRENT  TOPICS. 
Hm  ooartH  of  Coiueoticat  did  •  thriving  dlvoroe 
biulnen  daring  tbe  Tear  1869.  Foot  hundred  mad 
nlne^-one  dlvorcea  were  grnoted,  being  in  a  imtlo  of 
one  to  9.7  marriages.  The  CMtaea  aaalgned  are  rart' 
ooa  —  the  principal  being  miaoondnet,  deaertion, 
adultery,  Intempenuioe  and  cruelty. 


The  full  retuma  from  the  late  Jndldary  election 
have  been  received.  UeHsrs,  Folger  and  Andrews 
are  the  ■naoeaefnl  nominee*  on  the  republican  ticket. 
Fcdger'a  m^oilty  over  Andrews  is  1,807:  Andrews' 
over HaBon,87S,andMaaon'Bover Hale,  1,401.  Haesre. 
Andrews  and  Folger  are  both  men  of  eminent  ability 
and  sound  learning,  and  will  do  honor  to  the  poeitlon. 
Tlie  oonit  of  appeals,  as  now  oonatltated,  ia  ■■  Ibllowe : 

CM^JIiMm. —Ban ford  Z.  Chnreh. 

.A-odale  JtuMBM.  — WlUlam  F.  AllsD,  ttaftii  W.  FMk- 
bam,  CbarlM  A  Bapallo,  KarUu  Qrorcr,  Charlea  J. 
Fol(ar  and  Charles  Aodraws, 


^e  preddent  has  nominated  James  B.  HcEean,  of 
Saratoga,  for  (diiefjustioeof  the  supreme  oonrt  of  Utah. 
Mr.  HoKean  repreaented  the  fllteenth  New  York  Mra- 
greasional  distilot  in  the  thirty-sixth  and  thlrty- 
•eventh  oongreas.  In  1861  he  was  appointed  colonel 
of  a  r^ment  of  volnnteers,  and  served  In  tbe  war 
with  dledncUon.  In  1BS7  he  was  nominee  on  the 
republioan  ticket  of  New  York  for  secretary  of  state, 
but  &lled  to  eeonre  an  election.  In  lass  Oovernor 
Penton  nominated  him  for  anditor  of  the  canal  depart- 
ment, but  the  nomination  was  not  conflrmed  by  the 
aenate.  He  has  had  some  experience  on  the  bench  — 
hae  filled  the  office  of  connty  Judge  for  one  term, 
and  ia  a  thorough  lawyer  and  aman  of  liberal  culture. 


llM  term  of  Judge  Brkbbk,  present  <diiaf  Justice  of 
the  eapreme  court  of  lillnoia,  will  expire  on  Monday 
next,  Uie  Sth  Inst,  on  which  day  an  elecUon  for  liis 
BUOceoBor  will  be  held  In  bis— the  Oiat— grand 
division  of  the  state.  Bo  ably,  fiilthfuUy  and  sati»- 
Ikctorily  hae  Judge  Brxbsb  discharged  the  dntlea  ol 
his  office  that  be  will  be  re-elected  without  oppoelHon. 
Mr.  Jnstloe  L&wbbhob  will  succeed  as  chief  Justice, 
having  the  sliorteet  time  to  serve.  We  learn  from 
one  of  the  most  prominent  lawyers  of  that  state  that 
at  one  time  all  the  members  of  the  supreme  court  of 
IQinoia  were  ftom  New  York  slate,  and  f^m  the  tame 
connty — Oaelda.  They  were  Jndgea  Bbebse,  Caton 
aud  Bkihkbb.  Oneida  should  write  that  down  In  her 
records  as  a  thing  to  be  proud  of. 


In  punmanoe  of  the  supreme  court  act  the  governor 
has  de^gnated  the  general  term  Justices  by  a  proola- 
matlou,  which  we  print  elsewhere.  The  governor 
oonftsBM  to  have  Ibnod  It  difficult  to  designate  Jnetlcea 
of  one  department  to  act  as  Justices  in  another  deport- 
ment, and  suggests  that  the  Inocnvenlence  resulting 
be  remedied  by  the  general  turm  Justices  continuing 
to  hold  olrcuitn  and  q»ecdal  terms  at  their  convenience. 
We  fsar  that  whatever  inconvenience  there  may  be 
wlU  never  be  leasened  in  thU  wise.  Tbe  general 
term  Jnstloe*  will  have  nffldent  to  do  to  properly 


discharge  the  duties  of  their  pcoitton  wUbont  bmibUng 
themselves  about  circuits  or  specdal  terms,  lltere 
are  to  be  six  general  terms  in  the  first  department, 
five  in  the  second,  and  eight  In  emcb  of  the  third  and 
fourth.  To  hear  tbe  arguments,  examine  the  caaea 
and  write  the  opiziions,  will  afford  about  all  the  em- 
ployment tliat  Hie  Justices  In  any  one  department  will 
be  llktdy  to  attend  to. 


MIh  Pbtebe  Coszena,  tbe  St.  IjouIs  law  stndent, 
has  token  tbe  stump  after  the  manner  of  Anna  Dick- 
inson, Susan  B.  Anthony,  id  ^«i(u«  omne,  and  the 
burden  of  her  song  is  woman's  ri^Ia.  She  Is  said  to 
handle  the  scriptures  like  a  two-edged  sword,  slashing 
therewith  right  and  left,  at  the  male  monsters.  She 
annonnced  In  a  recent  speech  that  she  had  read  low 
two  years,  and  tiiat  her  "  whole  soul  had  been  moved 
to  indignation  "  by  some  of  the  cases  which  had  oc»ne 
to  her  knowledge.  Among  these  ihe  mentioned 
partlaalarly  that  of  a  woman  who,  having  beaten  her 
hnsbood  and  thrown  scalding  water  on  him,  waa 
fined  ten  dollars  therefor,  and  a  paper,  in  speaking  of 
It,  called  hero  "she  devil,"  and  inUmated  that  the 
fine  was  too  smsll,  "  She  had  never  heard  the  epithet 
'he  devil'  applied  to  brutal  man,"  and  regarded  it 
aa  an  outrageous  partiality  that  should  "make  the 
Jndiciona  grieve."  We  are  of  the  opinion  that  the 
ftdr  and  gentle  Phoebe  would  better  have  stuck  to 
ber  books,  never  caring  abont "  she  devils." 


Some  Inquiry  has  been  made  whether  there  was 
likely  to  be  any  general  terms  held  before  the  August 
convention  of  the  Justices.  We  are  at  a  loss  to  know 
why  not  The  supreme  court  act  fixes  tiie  time  for 
holding  Oie  terms,  and  that  law  has  taken  effect  Tbe 
old  general  terms  are  abolished  and  the  new  are  in 
ewe.  Some  inconvenience  may,  of  course,  result  frnm 
the  want  of  rales  adapted  to  the  new  courts,  and  it  la 
quite  likely  that  no  bualnen  of  importance  will  be 
transacted  unUi  after  the  oonveutlon,  but  that  the  June 
and  July  terms  will  be  held  seems  to  us  tieyond  ques- 
tion. Those  terms  are  appointed  for  the  following 
places  and  times ;  In  fimt  department,  first  Tueeday 
in  Jane,  at  New  York :  in  second  department,  second 
Tuesday  in  Jane,  at  Ponghkeepsie ;  in  the  third 
department,  at  Bingbamton,  on  first  Tueeday  In 
June,  and  at  Plattsburgh,  on  tbe  firet  Tuesday  in 
July ;  and  In  tbe  fourth  department,  in  the  ci^  of 
BuflUo,  on  the  firet  Monday  In  June. 


The  United  State*  senate  has  at  last  added  an 
amendment  to  the  legislative,  executive  and  Judicial 
aiq;>rapriatlon  bill  increasing  the  salariesof  the  Jnstieea 
andJndgesoftheU.  S.oonrta.  The  salaries  are  fixed 
as  follows! 

Chlerjuittaeottbesnpremeooart IIO,aei> 

Associate  Jiutlaes s]on 

Tnlted  Slates  circa)  t  J  ad  see 7jua 

Uelted  Btatea  district  Jodges 6.009 

Chief  Jnstloe  court  of  claims B.000 

AsBoelata Justices,  aaroe court ...    SfiOt 

Cbtefjaatloe  supreme  eonrt  DIatclet  Oolnmbla Sfiat 

AiaoelaleJnBtla«a,aain«oonrt SMt 

If  there  ia  one  (das*  of  publle  offloera  more  than 
another  that  should  reoetve  a  liberal  eompenaatton  fin- 
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tbelr  HTvioea,  it  Is  oertkiolj  tlM  JndidMT.  It  !■ 
eawntial  tluU  Judges  ahonld  b»  entiralj  Independent ; 
Mid  one  elsment  of  tndopendence  Is  sn  adequate 
sslar^,  not  onljr  thst  th^  laaj  derote  the  wbole  of 
their  time  to  the  dlecharge  of  official  duty,  bnt  that 
tbe7  VMj  be  beyond  even  the  lemptsUon  of  bribery. 
It  has  been  for  years  the  wise  policy  of  the  English 
gvvernntent  to  pay  lis  Jndgea  ft  meet  liberal  sslsry, 
and  we  are  ^ad  that  oar  own  goTemment  is  begin- 
ning to  follow  the  exsmple,  even  tbongh  aftir  oS, 


The  New  York  Ttines,  In  a  reoent  article,  Tery  Jostly 
observes  that  the  great  need  of  the  mi^loT^ty  of  the 
lawyers  in  that  city  is  a  good  law  library,  acoessllile 
St  all  times  to  the  poorest  members  of  the  prafesston. 
The  Iaw  InaUtnte  has  on  ezoellent  library,  and  tlM 
new  Bar  Assodatlon  is  engaged  In  selecting  another, 
but  the  great  body  of  the  proAesion  Is  anable  to  reap 
their  benefits  on  aooount  of  the  large  sum  demanded 
ft>r  the  privilege.  The2Vme«adda:  "What  is  wanted, 
tlieii,  is  a  law  library,  hree  to  all  lawyers  properly 
oertlfled.  in  a  central  dtnotlon,  within  easy  distance 
of  the  ooarta,  and,  most  important  of  ail,  open  at 
n^t.  Tlien  is  the  lawyer's  Iiarveat  time,  his  only 
time.  Id  fiwt,  for  study;  for  he  who  would  master  the 
sdenoe  of  law  moat  be  lavish  of  the  midnight  oiL 
To  the  praotlcing  attorney,  a  library  open  only  In  the 
day  time  Is  the  veriest  cap  of  Tantolns.  Battt  a  col- 
lection as  we  niggest  could  readily  be  formed  by  oon- 
eerted  action  on  the  part  of  U>e  profession,  lliere  are 
probably  two  or  three  thousand  lawyers  in  this  d^ 
alone.  IfeachofthemgaveavolameataoDstofsayti. 
a  practical  working  library  would  be  had  at  once, which 
one  or  two  pnblio-spirited  bequests  would  speedily 
Increase.  But,  If  necessary,  state  aid  should  be  In- 
voked for  the  enterprise.  We  are  nned  to  scoff  at 
New  Jersey  parsimony,  hot  New  Jersey  can  afford  to 
give  Its  lawyers  the  free  use  of  an  exoellent  law 
library  In  the  utate  house  at  Trenton.  Ought  New 
York  to  do  less  T" 

The  writer  of  tho  arUole  probably  overlooked  the 
fikct  that  this  state  gtvee  its  lawyers  the  tne  use  of  one 
of  the  best  law  libraries  In  the  country,  as  those 
Ihinillar  with  the  stale  library  at  Albany  know. 


We  find  In  the  April  part  of  Howard's  Practioe 
Reports  a  "  note  "  appended  to  the  cose  of  Briekton  v. 
AnffA  — a  court  of  appeals  decision  —  which  is  entirety 
out  of  place  In  any  report  pretending  to  dignity  or 
decency.  After  slating  that  "the  copy  of  the  above 
opinion,  from  which  we  publish,  Is  certified  in  the 
Oillowlng  manner,  to  wit ;  '  A  copy,  but  not  /or  pub- 
lieatlon,  8.  Hand,  State  Reporter,  fbee  |3.S0,'"  the 
writer  proceeds  at  length  with  assertions  and  dennn- 
ciations  ogi^nst  Mr.  Hand,  which,  lo  say  the  least, 
ore  In  very  bad  taste,  and  not  very  good  English. 
The  ground  of  complaint  seems  to  be  the  form  of  tlie 
oerUflcole,  "  a  copy,  but  not  for  pu&KooMOn ; "  which 
is  understood  by  Mr.  Howard  to  be  a  "  preliminary 
Injunction,"  as  he  terms  It,  sgalnat  pnbUshlng  tin 
opinion.  Now  we  happen  to  know  that  the  words 
biu  mot  /i>r  jMt&ItcoMtm,  are  not  Intended  as  a  rsstrio- 
tion  of  the  right  of  publication.  Theyareadded  osan 
indication  that  the  copy  ii  not  prepared  or  Intended 


for  publication.  Those  fiunillai  with  Uie  n 
which  the  court  of  appeals  makes  Its  deolBlons  must 
know  that  no  one  not  present  st  the  oonsultaUon  of 
the  Jndges,  or  that  has  not  access  to  the  reporter's 
notes  of  the  ormsultation,  can  properly  or  accurately 
report  the  opinions  of  the  court.  It  Is  the  custom  for 
two  Judges  to  write  opinions  in  each  cose  —  and  they 
often  arrive  st  the  ssms  conclusion  from  different 
premises  and  courses  of  rMSonlng.  At  the  "oonsulta- 
tloa"  the  opinion  of  the  one  Judge  maybesdoptedas 
the  opinion  of  the  court,  althou^  the  conclusions  of 
the  other  are  the  same.  Again,itft'equentiyoccunithBt 
the  proportions  contained  In  an  accepted  opinion  ore 
considerably  modified  and  changed  at  the  consultation 
by  the  vleirsof  a  majority  of  the  Judges.  Therefore 
It  is  that  one,  to  properly  report  s  cose,  must  be  fully 
Informed  of  whst  took  place  at  the  consultation.  And 
an  opinion,  if  prepared  for  publication,  should  contain 
any  modlflcaUona  or  alterations  that  the  court  may 
have  mode  to  it.  Hr.  Hand  would  be  Imposing  upon 
the  professliMi  and  the  public,  should  be  oerUf^  an 
opinion,  knowing  it  to  be  intended  for  publication,  and 
knowing  also  that  It  did  not  present  the  correct  views 
oftheconrt  He  hss  therefore  adopted  the  plan  of 
attaching  to  his  certificate  the  words  "  not  for  publi- 
cation," and  If  Mr.  Howard,  or  any  one  else,  sees 
fit  to  publish  sn  opinion  with  thoee  words  attached, 
he  runshisownrUkof  misleadingandof  Inacourately 
reporting.  Thna  much  we  have  said,  not  In  defense 
of  Mr.  Hand,  for  be  needs  none,  but  for  the  correction 
of  an  erroneous  impression.  We  know  of  nothing 
that  can  be  said  to  Justify  Ur,  Howard  in  inserting 
suchsnotelnthebody  of  his  report  It  is  bad  enough 
for  the  profession  to  be  compelled  to  endure  In  bis 
reports  such  a  meUxnge  of  all  sorts  of  decisions  from 
the  United  Stales  supreme  court  down  to  the  county 
court,  bnt  when  he  goes  still  further,  and  seeks  to 
make  his  reports  the  medlom  of  conveying  to  the 
public  his  personal  resentments  and  pr^udices.  It  Is 
adding  Insult  to  Injury,  and  deserves  to  be  resented. 


OBITER  DICTA. 


The  New  York  IPvrtd  annoDnoes,  with  great  gravltr,  ' 
that  "tlM  British  house  of  lords  hss  offldsllf  decided 
thst  a  man  cannot  marry  hli  widow's  slater." 

AJury  out  West  brought  In  a  verdict  that  they  hud 
"agreed  to  disagree;"  for  which  little  Joke  they  were 
flaed  twenty  dollars. 

He  other  ds7  s  Jadga  holding  court  In  areanvllle.  N. 
a.  went  to  sleep  on  the  bench,  snd  not  only  that  bat 
sctualJy  inored,  much  to  the  si 


"What  do  yon  SMoa,"  Inquired  an  InqoialUveladyof  a 
laoeUoiu  lawyer,  "by  theterm  of'paltlngalesdIngqaea- 
UoDT'"  "Wben  1  oOferyoa  my  arro,  dear,"  replied  the 
learned  genUeoisn,  sulUng  the  action  lo  the  word. 

A  certain  barrister,  who  was  rsmarksble  Ibr  coming 
Into  oourt  with  dirty  handi,  observed  tbot  he  hwl  bern 
turning  over  Coke.  "  I  ihould  have  thought  that  It  was 
coals  you  bad  been  turning  over,".oburved  a  wag. 

A  bad-t«mpeTed  Judge  was  annoyed  by  on  old  geoUe- 
man  who  hod  a  very  bod  chronic  cough,  and  alter  re- 
peatedly desiring  the  erler  to  keep  the  oourt  quiet,  at 
length  angrily  told  the  olIMidIng  gentleman   that  tw 
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wonld  Itne  blm  Md  doUan  If  he  did  not  oeue  ooaglilng, 
when  tie  vaamet  wltbtbe  reply:  "  I  will  bItb  your  hoDoi 
twent;  doUsrs  If  ron  will  stop  It  for  me." 


A  case  waa  tried  reoentlT  In  one  of  t}ii 
ooQiis.  Id  which  the  plalntllT  claimed  damaKet  lai  being 
Tlolently^ectedfromatralnoD  tbeNewTorkandNew 
Haven  railway.  The  oohumI  for  the  defense,  In  hia  plea 
that  no  nnneoeaaary  violence  was  baed.  made  out  the 
condDOlor  to  be  a  second  Cheoterfleld,  and  the  brakemen, 
wbo  had  brolten  the  unfortanate  passenger's  bead,  and 
oast  him  neck  and  beels  oat  of  the  ear,  the  moat  tender- 
hearted and  amiable  of  living  creatDres. 

"Observe,  gentlemen  of  the  Jury,"  aald  the  railroad 
lawyer,  "the  manner  In  which  the  gentlemanly  eon- 
doctor  ordered  the  removal  of  Uili  desperate  man.  by 
saying.  In  his  good  natared  way,  "  now,  boys,  take  hold 
and  pat  this  fellow  off." 

This  expression  did  not  escape  the  sharp  can  of  tbe 
plaintiff's  lawyer,  who.  In  bla  turn,  lllaatrated  It  as 
follows: 

"Qentlemen  of  thejnry,  my  brolher  has  told  you  that 
Uie  condnclor.  In  the  most  pleasant  manner,  said, '  Now, 
boys,  takehuld  and  put  this  fellow  off.'  Now,  gentlemen, 
when  Islt  that  men  areaddreased  as  boyal  Why,  when  they 
are  eipeoted  to  do  something  itolent  ordangeron&  As 
the  mate  calls  apon  his  arew— 'Now,  boys,  lay  aloft  and 
far!  lopsalla,'  or  the  captain  ahonta  to  bis  men  In  (he 
11  eld, 'Now.  boys,  aim  low  and  let 'em  havelt;' but,  gentle- 
men, what  wonld  yon  think  If  a  bank  president  sbonid 
summon  his  directors  together  with  'Now,  boyat  let's 
go  In  and  discount  Brown's  'note,'  or  of  the  clergyman 
who  shontd  rise  In  bis  palplt  and  sbont— 'Now,  boys. 
let-B  BiDg  the  42d  Psalm.'  ■> 

Verdict  was  rendered  for  the  plaintiff. 


COURT  OF  APPEAD9  ABSTRACT. 

]1ABCHTKB>,  IgnX 

Jolm  W,  fihumi«viiiul(DuMer.  ezscuton.  He.,  mpimdenU,  v. 
Isaac  3liamiiiav,  i^ipeUaiU. 
The  plalntm  and  defendant  were  ezecntors  of  an 
estate,  and  tbe  will  contained  an  express  power  to  the 
executors  to  sell  tbe  testator's  real  estate.  The  action 
was  brought  to  set  aside  s  deed  It'om  the  testator  to  de- 
fendant of  part  of  sncb  real  estate,  on  tbe  gronnd  o(  wan  t 
of  capacity  to  convey,  fraud  and  nndne  InQuence.  The 
relief  demanded  to  the  complaint  was,  that  the  deed  to 
defendant  be  declared  void ;  that  the  same  be  canceled 
of  record,  and  that  the  title  to  tbe  premises  be  adjudged 
to  be  In  the  heirs,  subteetto  the  eiecn  ton' power  of  sole. 
TTure  unt  tm  demand  of  possession.  The  Jury  fonnd  for 
(he  plaintiff.  The  defendant  moved  at  special  term  fbr 
an  order  vacating  the  Judgment  and  (Ur  a  new  trial,  on 
terms,  on  the  gronnd  thattbeactlon  determined  the  title 
to  real  estate  under  1  R.  a.  me.  H  M  and  SJ,  and  that  "  by 
the  course  pursued  by  the  plaintiff  In  bringing  an  action 
In  eqnlty  Instead  ofone  at  law,  the  defendant  Is  deprived 
of  a  new  trial,  to  which,  aa  matter  of  course,  he  would 
have  been  entitled  under  the  provisions  of  the  revised 

or  eOeet  an  action  of  (dectment.  and  that  therefore  tbe 
right  to  a  new  trial  given  by  the  revised  statutes  does  not 
apply. 

The  provisions  of  the  revised  atatnles  granting  new 
trial  In  cases  of  ejectment  remain  In  feroe  since  tbe 
oode,  and  are  applicable  to  those  cases  which  would  have 
been  termed  acllous  ot  ejectment  before  the  code. 

CItarIa  C  AAcrnxm,  nqwndniC,  v.  Buth  WOIM,  appelant. 

The  administrators  have  the  right  to  sell  the  personal 
property  of  their  Intestate,  and  that  right  Is  not  limited 
i>y  sprtlon  IS,  2  R.  8.  BT.  They  have  the  right  to  sell  tOT 
thrpo^ment  of  debts  and  legacies  fOr  the  purpose  o(  dls- 


Wbere  an  administrator  at  vendue  sold  to  plaintiff  a 
crop  of  rye  which  was  then  growing  on  the  land  of  the 
Intestate,  and  which  had  been  sowed  prior  to  such  Intes* 
tate's  death,  and  Ihe  land  on  which  the  rye  was  growing 
was  afterward,  but  before  the  harvest.  Bold  to  defendant 
on  the  foreclosure  ofa  mortgage  given  by  Intestate  (the 
rye  being  reserved,  and  not  Included  In  the  sale,  as  waa 
announced  by  the  auctioneer  at  the  time  of  the  sale,  and 
In  the  presence  of  the  defendant),— .ffeld,  that  the  plaintiff 
aoqnlred  a  valid  title  to  the  rye  under  the  administra- 
tor's vendue  sale,  and  that  the  defendant  — the  purchaser 
of  the  fcrm  on  the  toreclosore  sale  —  did  not  acquire  title 
to  tbe  rye  as  against  tbe  plalntllT.  That  plaintiff's  title 
wonld  have  been  equally  valid,  so  fitr  as  related  to  tbe 
claim  of  defendant,  had  tbe  rye  not  been  excepted  at  the 
forecloenre  sate.  It  was  not  necessary  fbr  the  plaintiff  U> 
show  that  the  sale  of  tbe  rye  by  the  adrolnlstralor  was 
necessary  fbr  the  paymentof  debts  of  tbe  Intestate.  Tlie 
sale  being  apparently  In  due  course  of  administration, 
the  plaintiff  had  a  right  to  presume  that  It  was  anthor- 
Isedandl^al.  Thepresamptlonlslnfevorof  the  legality 

CturUt  A.  £uaeS  oiKt  anaUer,  re^ondmU,  V 
aarrtnoloii  (Md  onMAer,  apptOanlt. 
Action  to  recover  tke  price  paid  ti 
quantity  of  corn,  which,  after  the  agrei 
and  sale,  and  before  actual  delivery,  was  destroyed  bj 
fire.  It  appeared  that  the  defendants  sold  to  plalntlflk 
four  hundred  bushels  of  corn,  parcel  of  a  cargo  from  Ibe 
schooner  St.  Helena,  which  was  then  stored  In  a  ware- 
bouse  In  Oswego,  known  as  the  Empire  elevator.  Tba 
plalntlOk  paid  the  price  agreed  upon  and  received  a  blU 
of  i<ale,reoelpted,  therefor.  Theoomln  the  elevator  waa 
stored  there  to  tbe  account  of  one  Wright,  and  the  man 
having  charge  of  such  elevator  was  authorised  to  deliver 
only  upon  the  order  of  Wright.  Immediately  »Aer  the 
sale  tbe  defendants  drew  an  order  on  Wright  (Or  the  de- 
livery to  plBlntinkof  the"KlD  bushels  of  com  from  cargo 
schooner  St.  Helena."  Therenpon  Wrtgbt  made  ati  order 
to  deliver  sncb  com,  which  order  was  delivered  to  plalnt- 
m,  and  by  them  to  their  agonls,  with  Inslroatlons  to 
deliver  It  to  the  master  of  the  schooner  "  Northerner,"  on 
her  arrival  at  Oswego.  At  the  time  of  theaaletheplHlnt- 
m  Informed  defendants  that  ttaey  wanted  tbe  corn  to 
make  out  a  cargo,  and  that  they  wished  to  ship  It  by  said 
schooner,  which  would  arrive  In  about  two  days;  hnttbe 
schooner  did  In  (Mt  arrive  next  day,  between  ten  and 
twelve  o'clock,  p,  K.  On  the  following  morning,  imd  be- 
fbre  Wright's  order  to  deliver  had  been  presented,  the 
elevator  was  burned  down,  and  lis  contents.  Including 
the  com,  destroyed  or  damaged,  with  fault  or  negll> 
genceof  defendants.  Tbe  four  hundred  bushels  of  corn 
were  In  no  wise  separate  from  tbe  rest  of  tbe  cargo  of  tbe 
Ht.  Helena.  The  master  of  plalutlUb'  schooner  subse- 
quently presented  Wright's  order,  and  demanded  the 
amountofcom,  which  demand  was  refused.  Btld,  that 
the  title  to  the  corn  had  passed  to  the  plalntlQti,  and  that 


ntbe  a 


Upon  the  sale  of  a  specified  qnanllly  of  grain,  Its 
separation  from  a  man  Indistinguishable  In  quality  or 
value  In  which  it  Is  Included,  Is  not  neoessary  to  pass  iha 
title,  where  the  Intention  to  do  so  Is  otherwise  clearly 
manifested.  The  defendants  having  procured  and  de> 
Uvered  to  the  philntlOb  Wright's  order  of  delivery,  they 
(the  defendants)  had  lost  alt  control  over  tbe  corn,  and 
the  keeper  of  tbe  elevator  became  the  bailee  of  the  plalnt- 
lOk. The  delbndanta  having  delivered  Wright's  order, 
nothing  remained  to  be  done  by  them,  and  thedellveir 
was  complete.  The  Ikct  that  there  had  not  been  an, 
actual  delivery  ot  the  grain  was  n< 


The  lawyera  <n  tbo  breach  of  pmmlm  osse  ntSarlM 
V.  Oraig,  at  WTthaville.Va.,  are  very  much  disKuated, 
because  their  two  cllenta  have  made  up,  married  Bad 
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DIGEST  OP  RECKNT  AMERICAN  DECISIONS. 


1.  WUIuyiit  rteount;  fatture  <^  (Ule.  — Wblle  tbe  word* 
"  without  recoaiM,"  as  aaed  In  tbe  Indortement  of  oam> 
nerclal  jxtper.  vlll  openi«  to  Uinlt  tbe  liability  of  the  Id*. 
doner,  as  lacli,  only,  KDd  will  Dot  relieve  him  ft«m 
liability  In  case  he  was  Dot  the  lawful  holder  of  or  bod  no 
title  to  the  note,  yet  Ibey  will  havea  dlflbrenieff'ect  when 
Dsed  Id  coDDectlon  wltb  the  sole  and  uslgnment  of  cer- 
tain •eonrlUes  aod  choaea  In  MUoti,and  If  It  taro  out 
that  Ute  vendor  or  aulsDor  had  tn  Ibct  no  title  to  one  of 
tbe  eboaes  assigned,  though  beauppooed  be  had,  he  cannot 
Id  view  ot  theae  worda  need  In  tbe  aaalsnoient,  be  held 
liable.  Tbe  words  "  wlthoat  reconne,"  In  SDcta  case  will 
be  so  oonstrued  as  to  operate  lo  relieve  the  liability  of  the 
■asisnor  aa  a  vendor.     WoUxtt  T.  l\m)>em<M. 

1.  ApptleaUon  iff  Uie  mte.—W.  and  T.  being  auretlea  tor 
la  In  a  cerlAln  Judgment  received  from  him  an  aaalgo- 
menl,  as  collateral  secnrlty,  of  certain  claims  and  choeea 
In  action,  among  which  waamentloned  a  promissory  note 
upon  a  tblrd  party,  which  waa  described  aa  being  loat  or 
mlalald.  Bubsequently  I.  assigned  absolnlely  all  his  In- 
tereat  In  the  clalmi  apeelfled  to  tbe  sureties.  W.  and  T. 
Bnbaeqnently  to  this  W.  osaumed  Co  pay,  and  sRerward 
did  pay  the  Judgment  In  oonaldentlon  otT.  aaslgulng  to 
him  all  Ills  Interest  In  said  clalnu  "  wltboat  reconrse," 
and  paying  to  him  tSOO  additional.  It  was  arierward 
•aeertalned  that  tbe  note  deacrlbed  aa  being  mislaid  and 
wblch  waa  the  most  valnable  of  tbe  lot.  had  In  bet  been 
before  assigned  by  the  debtor  to.  and  waa  held  by  a  third 
party,  and  that  the  rent  of  the  claims  were  nearly  worth- 
less. Htia,  no  frand  being  shown,  thattbewoida  "with- 
out reeonrse"  Id  the  aaslgnment  protected  tbe 
from  liability  ft>r  ftllnre  of  Utle  In  the  note.  lb. 


1.  jnieutolfH  qf  ffranUt  tclkm  a  tredOor,  —  Where  two  or 
moreftimajlilecredltora  are  eogaged  la  a  race  Ibr  priority, 
the  one  securing  It  by  a  mortgage  to  him  from  the  debtor, 
cannot  tiave  his  right  defeated  by,  or  postponed  (o,  a 
more  tardy  or  l«s  Ibrtuiute  oredltor,  by  ahowing  a 
fraud alen t  iDlent  on  the  part  of  the  debtor  tn  making  tbe 
mortgage,  and  knowledge  of  such  Intent  on  the  part  of 
the  creditor.  Fraud  In  Ita  legal  aenae  cannot,  wltbont 
more,  be  predlonled  upon  anoh  a  tntnaacUon.  cnaie, 
Merria  ami  Btan^iari  v.  WaJien  H  oL 

3.  A  mortgage  eiecnted  by  adebtor  loaoredltor,  with 
the  Intent  on  the  part  of  the  debtor  to  delay  or  defraod 
another  creditor,  will  not  be  held  frandalent  and  void 
even  though  inch  Intent  la  known  to  tbe  creditor  reoelv* 
Ingthe  mortgage.  If  be  accepts  It  for  the  purpose  of  aeoor- 
Ingabonajldadebtdae  him  It\>m  thenortgagor.  B>. 


itdmmer:  tonMttutlonia  lau>.— While  a 
person  through  whose  land  a  public  road  la  located,  la 
entitled  to  compensation  under  the  oonsCitutloDalclaoae 
guaranteeing  that  private  propertysball  not  be  taken  K>r 
public  use  without  compensation,  yet  he  is  entitled  to  It 
only  In  the  manner  pointed  oni  and  provided  by  law; 
and  if  he  falls  to  apply  therefOr,  or  witbin  the  time  pn- 
acribed  within  the  statute,  or  applying,  hla  claim  la 
rejected,  and  he  takes  no  step,  by  appeal  or  otherwise,  to 
reverse  such  order  of  disallowance,  he  cannot  afterward 
resist  the  r^ht  of  the  public  to  open  the  ruad,  upon  tbe 
ground  that  tbe  compenaatlon  guaranteed  by  the  oon- 
■tltntlon  haa  not  been  made  to  him.  Dunlop  v.  FMivtIai. 


Frapaced   by  E.  H.  t 


edgment  arising  traia  part  payment  and  Indorsement 
thereof  on  a  promissory  note,  is  not  sutScIent  to  prevent 
the  bar  of  the  statute.  Tbe  admission  of  new  promise 
required  by  the  statute  mnat,  in  all  cases,  be  In  writing, 
signedby  tbe  party  to  be  charged.   J'anaiuy.  Can/. 

2.  The  dllTerence  between  our  own  and  tbe  English 
statute  (B  Qeo.  IV.  eh.  14)  pointed  out.  16. 

I.  QnuftfutumnllaiD.  — Tbe  bet  that  such  part  payment 
constltoled  an  admlsaton  from  whioh  a  new  promise 
might  have  been  implied  under  the  law  aa  it  stood  at  the 
time  of  tbe  execution  ot  the  original  contract  and  new 
promise  were  made,  does  not  prevent  the  applli^tion  ot 
the  pTeaeDtstaiute,norrendersachappltcalloD  violative 
of  the  constitutional  provtslon  against  laws  impoalng  the 
obtlgationa  of  coniracla.  lb. 


I.  Subttrpient  tale  cf  paretU;  HtMlO)/  «*.  — It  Is  the  set- 
tled doctrine  of  this  state  that  where  Incumbered  real 
estate  Is  anbseqnently  sold  by  the  mortgagor  In  parcels 
todlOferentparchasera,  each  must  contribute  proportion- 
ately to  tbe  discharge  of  the  inoumbranoe,  and  not  In  the 
Inverse  order  of  their  alienation.  Bameii  v.  ifyrrt  H  at. 

3.  Jbmfoiure.  —  Wberea  mortgagee.  In  amorlgsge cov- 
ering several  distinct  lota  or  parcels  ot  real  estate,  releasee 
some  of  them,  sold  by  the  mortgagor,  npon  the  payment 
of  amounts  proportionate  to  tbe  value  which  they  bear 
to  the  mortgage  debt,  and  all  the  remaining  lota,  except 
one  In  the  possession  ot  a  pnrehaaei  from  the  mortgagor, 
are  anbseqnently  sold  under  fbreolosnre  of  the  mortgage 
for  amounts  not  proportionate  to  the  actual  value  which 
they  bear  to  the  mortgage  debt,  though  without  any  fault 
on  the  port  of  the  mortgagee,  the  Temalnlng  lot  which 
has  not  been  released,  and  the  purchase  money  ot  which 
was  not  applied  to  the  mortgage  debt.  Is  liable  In  the 
bands  of  the  purchaser  for,  and  may  be  subjected,  to  the 
pajmient  of  any  balance  of  the  mortgage  debt  remaining 
unpaid,  lb. 


1.  0{tf«floniA>n>(dniM.~Ageneral  objectloii  to  the  ad- 
mission of  evidence,  specifying  no  ground  upon  which 
BDCh  ol^ecllon  I*  based.  la  auffldent.  and  cannot  be  taken 
advantage  ot  on  appeaL  —  CAoat,  Mtrrilt  A  Bitatehartt  v. 
WaUenttal. 

i.  Tranter  ^emaet.~ A.  motion,  under  section  SOU  of 
tbe  revision,  to  transfer  a  cause  ttom  the  chancery  to  tbe 
law  docket,  on  tbe  ground  that  It  is  not  cognisable  in 
chancery,  should  be  made  at  tbe  time  of  the  flUng  of  the 
answer  to  the  original  petition  U  It  la  then  apparent  that 
It  la  proper  to  be  made  1  and  tbe  orerrullng  of  a  motioti 
made  after  tbe  filing  otanch  answer  waa  AeKI  noterro- 
neoua.   Moon  v,  STit  Dittriel  IbuouAfp  <f  tAifon. 


I.  Iteteati:  exuntion  qf  piqniienf.  —  An  extension  Ot  pay- 
ment beyond  tbe  time  Hzed  In  a  promissory  note  will 
not  operate  to  release  the  anrety,  anleaa  auch  extenalon 
la  tbe  reault  of  an  agreement  bunded  upon  a  new  con- 
sideration, and  wbleb  woDld  constitute  adeftnse  to  the 
note  In  an  action  brought  thereon  by  the  payee  againat 
the  principal,  befora  tbe  expiration  ot  anch  extended 
time.  —  Bmt  r.  PoMevmU. 

X  Here  forbearance  Is  not  snOcleat,  even  though  (he 
debtorshallpay  therefor  mora  than  by  law  he  was  obliged 
to  pay.  It  was  accordingly  held,  that  forbearance  given 
to  the  principal  in  a  promlsaory  note  after  the  aaroe  be- 
came dne,  npon  hla  paying  the  nanrlooa  Intereat  origin- 
ally agreed  upon  and  accrued,  waa  Insufllcient  to  releaao 
thesnrety.  Jb. 

erPBRitx  cocBT  or  hbw  tokk.* 

1.  AelUmfor  breach  of  eoomimt  of  quiet  enJoj/Trwnt  — An 
action  for  dHmngPs  for  the  breach  of  a  covenant  of  quiet 
fnj  yment, contained  in  a  leaae  executed  by  a  peraon 
having  a  life  eatnle  In  the  premlsea,  which  breach  waa 

•  From  Austin  Abtwtt.  Ksq. ;  to  appear  In  «  Abbot*.  P.  and  B. 
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oeoaaloned  br  the  deatli  of  the  llfo-teiwDt,  will  not  lie 
against  the  executor  of  lach  llte-leiuDt  and  the  reniKlD- 
der  meo  Jototly,  nor  agaloBt  the  remaluder  men  In  any 
form.    CooJUfy  t.  Chambertain. 

X  The  men  fMt  that  the  teroeindeT  men,  by  an  actton 
inalltaled  fbr  Uuit  pnrpooe,  collected  Uie  rent  neerved  bj 
the  leaae,  Ilom  the  death  of  the  Uie-tenuit  aptothe  time 
of  the  Onal  partition  of  the  ptemlBes,  cannot  be  ooostmed 
Into  an  adoption  and  latUloatlon  of  saoh  oovenaut  on 
their  part.  ili. 

S.  Unaplreit  Uatt  fiVM  lift  (nUMt  —  An  nuexplred 
lease,  eieeated  bf  a  peraon  having  oolj'  a  lite  ealate  In 
thedemlied  premlee*,  beoomea  void  and  Inoperative  npon 
the  death  of  the  lUe-ienant  aa  agalnit  the  remalndei^ 
men,  and  from  that  time  conttltntea  no  further  lien  or 
Incnmbrance  npon  the  premise*.  lb. 

i,  Hotennreand  no  relation  neceMarllyeilsta  between 
remainder  men  and  the  tenant  of  the  l[fe-(enant.  lb. 

S.  OonttvtUef  married  tiiimeti.~TheaatMot  1848 and  ISM 
did  notconneranycreateraiiChorlty  npon  married  women 
to  make  contraota  generallr.  than  prevlonid;  eileted, 
and  did  not  remove  the  legal  Incapaolt;  ofa  married 
woman  to  enter  Into  a  personal  obligation;  sordid  (boae 
acta  anthorlse  a  married  woman  to  obartte  ber  separate 
estate  for  a  debt  which  did  not  arise  In  connection  with 
It,  or  which  waa  not  eontracled  for  her  own  beuellt,  or 
tbe  beneAt  of  her  separate  estate.  Jb. 

e.  The  reported  caaea  arising  under  these  acta,  reviewed, 
and  tbe  caae  ot  KoOm  v.  Dt  Leyer  (U  Barb.,  30S)  ex- 
plained, lb. 

T.  Where  a  marrlrd  woman,  having  a  life  estate  In  a  cer- 
tain premises,  eiecnted,  prior  to  tbe  year  1869,8  ten  years' 
lease  of  aach  premises,  wltbacovenont  contained  therein 
that  nn  payment  of  the  rent  thereby  reserved,  theleaaee 
might  qnletly  have  and  enjoy  the  said  pre  mieea  fbr  the 
toll  term,  and  therenpon  died  before  Ihe  expiration  of 
the  term,  and  the  lessee  was  diapossesied  by  tbe  remain' 
der  men, -'field,  that  no  action  Ibr  damages  occasioned 
by  tbe  breach  of  such  covenant  oould  be  maintained  by 
the  lessee  against  the  execntor  of  inch  married  wrimen, 
In  the  abaenoe  of  proof  that  tbe  covenant  was  fbr  bene- 
fit of  her  separate  estate.  P}. 

i.  BaU  <n  oapttat  coks.  — I^en  In  capital  cases,  the  ac- 
onsed  Is  entitled  to  be  baited,  nnless  the  proof  Is  evident, 
or  (he  preanmptlon  great.    ftitpJ*  v.  Perry, 

V.  Where  the  prisoner  had  been  twice  triad,  and  on 
both  oo(;sslonatbe]nr7  were  unable  to  agree  on  a  verdict: 
BtM,  Ihat  It  waa  a  proper  osose  for  exercising  the  power 
of  ball.  A. 

10.  Dt/ing  tbalaroMoit.,— Tolay  afbandatlon  fbr  the  ad- 
mlsalon  In  evidence  of  dying  declarations,  It  must  be 
shown  that  the  deolamnt  was  under  tbe  Impression  of 
spproachlng  death,  and  wltbont  hope  of  recovery.  It  Is 
nut  enough  that  he  was  actually  In  adylng  condition, 
and  nodded  assent  when  told  that  he  was.  lb. 
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Ex.  lo  the  Exchequer:  P.  a  to  the  Privy  Council : 
ClionceTT;  U.  C.lo  Uaglslralfa' Cases  :  P.  A  M.  t- 
bate  and  UalrimoDlat,  and  L.  J.  B.  (o  Iaw  Joutdi 

I,  Vatvt(ifaiauiiUe»:<l9adanitUtiin{iamiiiUanli:r*vmUm- 
ary  ouuil^i.  —  Tbe  corpus  of  an  estate  charged  by  will 
with  annultlea,belnginsufflcIenttopay  them  In  full,  and 
some  of  the  annuitants  being  dead  and  others  living: 
Held,  that  tbe  values  must  be  ascertained  with  reference 
lo  the  events  which  bad  occurred,  and  that  tbe  rule  In 
Taddv.  aieU^  applied,  notwltba landing  tbe  Ikct  that  tbe 
Interest  of  one  of  tbe  annultaola  waa  reversionary  at  tbe 
death  of  testator.    AiU(V.anlfA.Ch.,  89  L.  J.  R.  181. 

3.  Uode  of  taking  the  accounts  where  the  sums  already 
paid  to  the  several  annuitants  did  not  bear  tbe  same  pro- 


portion to  each  other  aa  the  full  amounts  of  their  reapeet- 
Ive  annuities.  lb. 

of  nuisance.   See  Ii^itnelion. 


Ml.  —  A  solleltar  may 
be  Imprisoned  fbr  dalkult  In  payment  of  a  balance  ordered 
l«  be  paid  on  a  common  order  to  l*x  bis  1)111  of  eosts.  B» 
A.B.,Cli.,»  L.J.B.1S0. 


Btttrvtd  bUdkig:  sMfftr  tu^itaiied.  —  A.  mie  by  anetlon 
of  land  Is  Invalid  If  a  pnllbr  be  employed  lo  hid  up  to  Uia 
reserved  price,  although  the  sale  la  atsted  tn  tbe  condi- 
tions to  be  subject  to  a  reserved  bidding.  OiUlal  v.  OUHal, 
Ch.,  at  U  J.  B.  1«3. 


tot 


portions  of 


Admlnitlralor  pendmU  KM  acUng  under  order  of  a 
choneciy.  —  An  administrator  pendmJe  Me,  acting 
an  orderof  the  court  of  chancery,  which  directed  tb 
Bonal  estate  of  the  intestate  to  be  applied  In  paymt 
ber  debts  and  funeral  expenses  Id 
latratlon,  advertised  for  sale  tbe 
the  estate,  consisting  ohlefly  of  personal  oi 
bmlly  relics.  The  estate,  exclusive  of  snch  Brtlolee  and 
things,  was  Insnfnclent  to  meet  the  debts  proved  and 
claimed,  but  plaintiff.  In  order  to  prevent  the  sate,  waa 
willing  to  deposit  In  tbe  registry  a  sum  sufflclent  to 
cover  thedeflcleDcy.  Tbeconrt,  though  deeming  the  oUbr 
of  the  plaintiffs  reasonable  one,  declined  to  restrain  the 
administrator  from  proceeding  with  tbe  sale,  and  Inti- 
mated that  aa  a  rule  It  would  not  Interfere  with  an  ad< 
mini  strator  actlngunderan  order  of  the  court  otchaneeiy, 
ncAAomev.  ncAteme;  and MAeffcodtVI'lcAbonw,?.  BDd 
H.,  SB  I..  J.  K.  31. 


BVe'i  petition  ybr,  pendente  We.'  pnieAee  toftcn  no  anttoer. 
—  The  wife  Hied  her  petition  for  alimony,  pewfenM  Ule. 
Thehuaband  died  no  answer  thereto:  Aeld,  that  he  waa 
not  entitled  to  cross-examine  witnesses  celled  In  support 
of  the  petlUon.     ConttaiiU  T.  OonUnble,  P.  dt  M.,  SB  L.  J. 

R-n. 


.^lount.-  coiCt.-  etfVJItale  nf  ariMrtOat :  order r^  judge.  —  Kn 
action  of  trespass  was  referred  hy  consent  to  an  arbitra- 
tor who  was  to  have  alt  the  powers  of  a  Judge  atniifprfu* 
aa  to  certifying,  etc.,  and  tbe  coats  of  the  cause  were  \a 
abide  the  event.  The  arbitrator  awarded  to  tbe  plaintiff 
the  sum  of  21. 14i.,  and  made  no  certlflcate  fbr  costs.  After 
a  considerable  lapse  of  time,  the  plaintiff  obtained  ex 
parte  Uata  the  arbitrator  a  document  In  which  he  stated 
that  It  appeared  to  him  at  Ihe  reference  that  there  waa 
sofllcleut  reason  fbr  bringing  the  action  In  the  oourtof 
qneen's  bench,  field,  that  the  court  or  a  Judge  had  power 
under  the  SO  A  81  Vict,  c  141,  a.  S.  to  order  thai  the  plaintiff 
be  allowed  his  costs,  but  that  the  court  would  not  act 
npon  the  above  document  merely,  and  that  under  those 
elrcnmatancee  the  award  ought  to  l>e  remitted  to  the  ar- 
bitrator. Uarlandt.MaiiaT  and  Oarporatiotn^Sttceiuat- 
f^pon-Tifnf,  4.  B.,  SB  L.  J.  R.  07. 


1.  SegttUreddeed: 

under  ordinary  olrcui 
ul ministration  of  the 
the  liankruptcy  act,  I 


lit  fbr  the 
of  a  deed  registered  under 
one  V.  Hiomat,  Ch.,  SB  I.  J. 


3.  The  bill  alleged,  and  It  appeared  from  the  evidence 
In  the  suit,  that  the  trastess  had  sold  the  good- will,  busi- 
ness and  stock  In  trade  of  the  debtor  to  one  of  themadvea 
at  a  slight  nnder-value:  Held,  that  this  circumstance 
did  not  take  tbe  caae  out  ot  tbe  general  mie,  the  court  of 
baakraptcy  lutVlng  a 
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qaeiUom.  The  qneaUou  whether  the  court  ought  to 
exenlae  lu  JarladlatloD,  OT  leave  the  question  to  MioUier 
tribimal,  nead  not  be  raised  b;  denxurer  or  ple».  lb. 

t-Kmn^dtftadanCtbaninipltV'  order  <^  dttiAargeafltr 
action  frrou^U.  —  A  pICA  to  the  general  form,  WKordlng  ta 
the  bankrupt  act,  IBtl,  a.  161,  Uiat  defendant  beoame  bank- 
rapt  aoODrdlng  to  the  statote  Id  (oroe  ooncernlng  bonk- 
mpts,  and  that  the  cause  of  action  accmed  before  defend- 
antsobeaaniebenknipt,lsnot  proved  bj  showing  that 
delbQdantwBsad}ndlcBt«d  bankrupt  before,  and  received 
hla  order  of  discharge  after,  action  brought.  Jonetv.EIU, 
q.  a, »  L.  J.  B.  71. 

£wniuqr  (/  AiMbond.-  mift'i  auOiorUt/  to  pttdot  hutfum^t 
ertcUt/orneeeMiartet.  —  i'a  an  action  tor  the  prloe  ofneoea- 
aary  repairs  done  to  defendant's  house.  It  appeared  that 
be  waa  a  lunatic,  and  that  the  voik  was  done  hr  order 
of  bl>  wife,  with  knowledge  onthepartofplalntlfTof  the 
hnsband'B  Innacy.  Tbe  wife  had  always  received  a  ■nOl- 
elent  allowance  from  her  husband's  estate.  Held,  that 
deteudant  waa  not  liable,  as,  under  the  clrcumstanoee, 
the  wife  had  no  more  anthorlty  to  pledge  his  credit  than 
she  vonld  have  had  If  he  had  been  sane,  and  had  pro- 
vided her  with  means  tor  all 
i>tt  BoU,  Q.  B., »  L.  J.  B.  69. 


I.  On  I  fall'  out:  pMurr*  <n  framtt;  picture  fi'mnet.— 11 1 
paekage  containing  plctnre«  In  frames  exceeding  IDL  In 
value,  be  delivered  to  a  oarrler  to  be  carried  for  bire, 
without  any  declaration  within  the  Drat  section  of  the 
oarrlera'  act  as  to  the  value  and  nature  of  the  articles, 
picture  and  Ik«Die  are  to  be  oonsldered  as  one  article ; 
and  the  oarrler  la  protected  by  the  act  from  IlabllUy  In 
respect  of  damage  done  to  the  frame,  as  well  as  tn  respect 
of  damage  done  to  the  picture  ItselC  Andtrtnn  v.  LmdiM 
andyorl/i  ITiuCem  JioCIwotl  Cb.,  Ex.,  SSL.  J.  R.SS. 

3.  mimoa  talt:  vtiutl  and  oanHtomed  mtfs.— A  railway 
eompany.  In  carrying  goods,  took  them  past  C.  Junotlon 
to  N.  E.  station  and  back,  and  then  on  by  other  lines,  and 
charged  a  mileage  rale  which  Included  the  mileage  to  and 
fro  between  these  plaeea;  snob  ront«  was  reasonable, 
nsnal,  and  aoouatomed.  Stid,  tbat  they  oonld  so  charge. 
THelMubmandamlAWflem  SaOtau  Ck  T,  Jfv>rt,  C.  P., 
M  L.  J.  B.  57. 

8.  B^/tiKU  iif  eotuii^net  to  aeeepl  goodt .-  «ti6t*7N«n(  mitda- 
Uvery.-  netrUfrnieefivlndolunfiBvbaUm.— Ooods  Intrusted 
to  a  railway  oompany  having  been  tendered  bjr  them  fOr 
delivery  at  the  address  of  the  cimslgnees,  were  refused 
aooeptanee,  and  the  company  therenpon  look  them  back 
to  their  own  premises.  They  then  (In  aooordance  with 
their  practice  nnder  sncb  circumstances)  sent  an  advloe 
note  to  the  consignees'  address  by  post,  stating  that  the 
goods  remained  at  the  risk  Of  the  "cDnalgneea,"  and 
would  be  delivered  to  the  pereon  producing  tbe  note. 
They  subsequently  delivered  the  goods  to  a  person  who 
had  formerly  been  in  the  service  of  the  eonslgneea,  and 
who,  having  obtained  the  advice  note  trandolently,  pro- 
dnced  It  at  the  company's  premises.  ZMCl,  that  upon  tbe 
goods  being  returned  on  the  company's  hands  their  duty 
as  carrlera  was  at  an  end,  and  they  became  In  vol  on  tary 
bailees;  andUiat  In  an  action  bronght  against  them  by 
the  oonslgnon  far  misdelivery  and  oonversloo.  It  was  a 
question  of  taxSt  whether  they  had  aoted  under  the  olr- 
cnmstances  witb  dtie  and  reasonable  care  and  dUlgenee. 
Btuffh-y.  Tlia  iMndonand NorlhWmem  Battaaii  Co.,  Ex., 
M  L.  J.  B.  SI 


g  IVe.  — The 

priaonera  were  convicted  on  an  Indictment  wblch 
charged  Ibatthey  did  abandon  and  expose  a  child,  under 
the  ^e  of  two  yean,  whereby  the  lltB  of  the  child  waa  en- 
dangered.  The  Indictment  was  framed  on  the  SI  and  % 


VleL  e.  IDO,  a.  zr.  One  of  the  prisoners  was  the  mother  of 
tbe  child,  wbleb  was  Illegitimate,  and  both  the  prlmnera 
pot  the  child  In  a  hamper  at  8.,  wrapped  up  In  a  shawl, 
and  packed  with  shavings  and  cotton  wool,  and  the 
mother  took  the  hamper  to  the  booklngotSoe  of  the  rail- 
way station  at  M.,  and  left  It,  having  paid  the  carriage 
of  It  to  a.  The  hamper  was  addressed  to  tbe  lodgings  of 
the  father  of  the  child  at  O.  Hhe  told  the  clerk  at  tbe 
office  to  be  very  carefbl  of  It,  and  to  send  It  by  the  next 
train,  which  was  dne  In  ten  minutes  from  that  time. 
Upon  tbe  address  were  (he  words  written,  "With  care; 
to  be  delivered  Immediately."  The  hamper  was  carried 
by  the  passenger  train,  and  was  delivered  at  Its  address 
In  a  little  leas  than  an  hoar  from  leaving  H.  On  its  be- 
ing opened  the  child  was  found  alive.  The  child  was 
taken  by  the  relieving  offlcer  the  same  evening  to  the 
union  workbonse,  where  It  lived  for  three  weeks  after- 
ward, when  It  died  from  oaaaea  not  attrlhnlable  to  tbe 
conduct  of  the  prisoners,  or  eltberof  them.  It  waa  proved 
to  have  been  a  delicate  child :  Beld,  by  a  minority  of  the 
tudges,  that  the  conviction  waa  right.  Stgina-v.  FCUk- 
IfVAom,  M.  C,  ae  I..  J.  K.  <l. 


:  ontmonen  of  court  qf  pMv:  qTM 
-  By  the  Boman-Dntch  law,  ordl- 
;  of  policy  at  the 
scrlpta  of  the 


1.  Cape  t^  <?0«I  Bap 
tf  AonKBi-DiiCelk  iaa. 
nances  of  the  governor  and  the  oi 
Cape  of  Qood  Hope  form  part  of  the  It 
oolony.     FonSrwiav.  Alfterftauer,  F.  a,  S«  L.  J.  R.  B. 

%  A  land  owner  In  the  colony  petitioned  the  governor 
and  conrt  of  policy  to  be  relieved  from  certain  ordinances 
made  In  reepect  to  the  right  to  the  flow  of  certain  water 
from  his  land  Into  and  upon  the  land  of  certain  adjoin- 
ing land  ownera,  bafoObred"  to  permit  the  How  of  the 
water,  snbjeot  to  esrtaln  reeinetlons.  By  an  ordinance 
of  tbe  governor  and  court  of  policy.  It  was  resolved  to 
release  the  land  owner  from  the  former  ordinances,  and 
to  accept  the  ■■oOte'"  contained  in  his  petition.  Beld. 
that,  Inasmuch  as  the  legislature  eonid  only  modify  an 
existing  law  by  passing  a  new  law,  such  ordinance, 
thongb  inlbrmal,  bad  the  foroe  of  law.  3h. 


lUt  Ui  lake  tluwm.—B.  oBtovd  to  take 
Sharea  In  a  company  In  consideration  of  his  being secnred 
a  eonttact  for  adding  to  and  altering  the  company's 
pnanlseA  The  dliectore  passed  a  resolution  to  give  him 
tbe  contract,  and  on  the  blth  of  such  reaolntlon  he  sent 
aftkrmal  appUcatlon  fof  Iharea  wltfaont  ooodltlon.  and 
paid  the  depoalt.  Tbe  shares  were  allotted,  and  notice  of 
tbe  allotment  was  sent  to8.,and  his  name  was  enlered 
on  the  register;  but  tlie  certlDcatea  were  never  delivered 
nor  was  B.  required  to  pay  any  oaUa.  The  contract  was 
never  given  to  B.,  on  acconnt  of  the  winding  up  of  tbe 
company.  Htld  (afflrmlng  the  decision  of  the  Hester  of  the 
Bolls),  that  there  was  a  eon  tract  to  take  shares  by  S.onIy 
on  oondltlonofhlsobUlnlng  the  building  contract;  that 
that  condition  had  not  been  fuISUed  by  the  company 
norwalved  by  S.,  and  that,  therefore,  &.'b  name  most  be 
removed  from  tbe  list  of  contrlbutorlee.  In  re  The  Aid- 
bonugli  Hotel  OmQHmv  ;  Bbnpton'i  Que,  Ch.,  S)  L,  J.  R.  121. 

S.  LtaDUIiv  «/  pa*  membert.-  earner  qf  tttana  firJUied.  — 
Tbe  person,  who  was  the  owo«r  of  shares  which  have 
been  forfeited,  may  be  put  upon  the  list  of  contrlbntorles 
as  a  past  member,  whether  he  was  owner  of  the  sbares 
at  tbe  time  they  were  forfeited,  or  previously.  If  within  one 
year  of  the  date  of  tbe  winding  up.  A  re  The  BUUteteu 
Ordnance  COmpav;  Creirkft  Oae.  Ch.,  X  I^I.A.  131. 

8.  For  the  purpose  of  considering  the  liability  of  past 
membera  tbrfeltore  and  transfer  are  equivalent.  lb, 

*.  Oampnmiiie  vUn  vim.  — In  ISIB  D.  became  a  share- 
bolder  In  an  unlimited  company,  upon  the  foltb  of  a 
pramlseby  W..  the  local  manager,  that  he  should  not  be- 
come responsible  m  a  shareliolder  until  an  act  of  parlla- 
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ment  ihonld  be  psaaed  lD«orpoi*t>»<  Om  oompuiy  with 
llmllad  UablUtr.  D.  nev«r  pkid  any  <»lll  upon  bli  stuira, 
all  «klla  iMlnc  paid  b;  W. ;  but  he  aoted  ai  a  ahanholder 
In  WHBa  parUonlATB.  No  aot,  aaoli  aa  tbat  alladod  to,  waa 
ever  paaaed.  Upon  D.'a  applloatlrai  that  bla  ibareaabanld 
be  oanoeled,  tbe  direotora  In  IBff  paaaed  a  naolotlon  to 
canoBi  tlu  Bbarea.  Soeti  a  raaolntlon  hj  dtraotora  vaa 
uUra  v¥v,  bat  no  atep*  vera  taken  by  the  eompany  to' 
enforce  D.I  UablUty  as  a  ■hanholder,  and  tor  twenty 
jTMii  D.  held  no  oommonlcaitloa  with  the  company.  In 
IMS  tbe  offldal  llqaldator  (the  oompauy  being  then  In 
eonrae  of  wlndlns  up)  aoosht  to  pUoe  D.  upon  the  llat  of 
oontrtbatorlea.    Stbi,  on  the  antfaorlty  of  eifaakmtm  t. 


not  a"book"  within  aeatlon  two  of  the  Copyiiobt  aot 
(&  and  •  Vict.  e.  tf ),  nor  a  perlodleat  nnder  eeotion  U,  «nd, 
tbenAne,  need  not  be  reglate  red  nnder  aeoUon  MJn  order 
to  enable  the  proprietor  to  aoe  for  an  Inftingement  of 
oopyrlsbt<  the  modllled  properQr  oonterred  opon  him  by 
aeetioD  U  In  any  oooUlbntlmi  to  hia  VV  Ibr  whleli  be 
haa  paid,  wlU,  wltboot  retlatiatlon,  be  ■ofllelant  to  ena- 
ble him  («  maintain  aaolt.    CM  T.  Hf  Lamd  <md  Waltr 

AvHoi  at.,vti^m  ui.B.ua. 

%.  Ad  li^nnaUon  to  reatnltl  tb«  plnuT  of  a  llat  pnb> 
Uabedlo  a  newspaper  will  be  reKued  on  interloontory 
applKMkUon,  where  the  Intomutlon  auKiIled  by  the  list  Is 
tobeeaallyobtalned  and  where  theoDort  would  be  anable 
to  decide  whether  it  had  been  properly  obtained  or  noL  lb. 

I.  Semble;  That  In  this  ease  an  Ihlnnetlon  would  also 
be  refosed  at  the  hearing,  and  an  inquiry  ordered  ■■  to 
lb. 


Siiit*nfrtevi^il>ifiniUlnirlnuUe.  —  A  trtutee  m  deAMlt 
to  the  tnut  eatale,  and  having  exeen ted  a  creditor*!  deed 
duly  reclatered  before  bill  Sled  aialnst  htm  for  the  «xe- 
ODtlon  of  the  traeta,  is  entitled  to  his  coats  from  the  date 
of  the  bankruptcy  ae  between  solioitor  and  olient,  from 
the  party  liable  to  the  ooeU  of  the  salt.  Held,  that  there 
Is  no  dlflerencs  in  this  reapeot  between  an  ezecntor  and 
atmatae.    Aouiifn-T.  OHi^n,  Ch.,  SB  L.  J.  B.  liO. 

of  ■dtoorned  smnmana.    See  Aeurtft  (or  Co^t, 


1V>  Blve  by  will.    Bet  MarTiog^  ArHtlm. 


Chargt  cti  uitdertaJetno :  poCiv  coneera .- prfOrUv- —  A  de- 
ben  tare-bolder.  In  whoee  ftvor  the  undertaking  of  a 
i;  ts  charged,  altboogh  he  eamnot  come  apon  the 
Is  and  property  of  the  oorapany  so  long  as  it  U  a  go- 
ing concern,  yet  npon  its  stoppage,  and  the  sale  of  It* 
property,  has  a  lien  upon  the  prooeeds  In  priority  to  gen- 
eral creditors.  Fnrnet-v.OaterluvnSaUwtni  Oait^tm^.V 
B«v.  US,  fallowed.  lure  Amonu,  New  Zealand  ^  Aiit~ 
tralian  Soyat  Mail  0>..  Ch.,  Bt  L.  J.  R.  UtL 

DBBTOM'  ACT,  1M9. 

Imnrlaonment  nnder.   See  Attomev  and  SiHctter. 


I.  ProzfmaU  eniM:  adt  of  indtpenattU  parUtt  eoKjoM^ 
tmuAms  dama^:  eontribvtory  itegtiovnce.  —  DeftDdants, 
gas  oompany.  haTing  contracted  to  lapply  plaintiff  with 
a  service  pipe  from  their  main  to  the  meter  on 
premlMS,  laid  down  a  defeotlTB  pipe  from  which  the  gas 
eHsaped.  A  workman,  in  the  employ  of  a  gaa-lltter  en- 
gaged by  plalntlirto  lay  down  tbe  pipes  leading  from  (he 
meter  over  the  premleee.  negllgenlly  took  a  lighleil  can- 
dle tor  the  pnrpoae  of  finding  oot  whence  the  escape  pro- 
eeeded.  An  exploalon  then  took  plare,  whereby  damage 
O  the  plaintiff's  premises,  to  recover 


oompeoaatlon  (br  wblOh  plaintiff  bronght  hIa  aetloa 
agalnat  defendaDta.  Habi,  that  the  damage  waa  not  too 
remote,  and  that  plaintiff,  not  being  the  master  of  the 
workman,  could  not  be  considered  aa  contrlbntlng  to  the 
damage  by  reason  of  thla  act,  and  waa  therelbra  entitled 
toreooTer.  AvmaT.  TTke  JforchOiuaiul  CbteCh.Br., 
»  L.  J.  R.  % 

2.  Meaiure  of;  aeretment  to  aeeepl  and  pay  bUU.  —  De- 
ftondants,  Ibr  a  commlulon,  agreed  with  plaintiff's  to 
accept  bills  of  exchange  drawn  npon  them  by  a  house  at 
Alexandria,  against  grain  consigned  to  England,  and  to 
pay  tbe  bills  at  malnrlty,  being  In  the  mean  time  placed 
In  funds  by  plalntlflh,  from  the  proceeds  of  the  sale  of  tha 
grain.  Detondanta  accordingly  accepted  bills  to  a  large 
amount,  and  were  placed  In  funds  to  meet  them  by 
plalntlflk,  but  afterward,  and  befbre  the  billB  came  to 
tnatorlty,  defendants  stopped  payment  and  gave  notice 
to  plalntlflh  that  tbey  should  not  pay  the  bills.  Flalnt- 
m  thereupon  obtained  an  advance  ftom  a  third  person, 
for  the  porpcae  of  taking  op  the  bills,  paying  a,  oommla- 
Blon  fOr  the  advanee.  They  Incurred  expeoKa  In  tele- 
graphing to  Alexandria  fOr  Information  respecting  the 
holders  of  the  bllta,  and  for  telegraphic  replies  from 
Alexandria.  They  also  paid  for  the  noting  and  pro- 
taatlng  of  the  bills.  In  an  action  brooght  by  plalntlflk 
against  detendants  to  recover  damiwe*  for  detendanta' 
breach  of  contract,  defondonts  paid  Into  court  the  amooo  t 
claimed  for  tbe  noting  and  protesting,  and  tbe  Jury  gave 
a  Terdtct  for  plalntlflk  for  (be  amotmt  of  the  commission 
paid  for  the  advanceand  the  telegnvhio  espenaea.  Upon 
a  rule  to  enter  a  nonsuit  or  verdict  fOr  the  defendanM 
npon  the  ground  that  aooh  daniagea  were  not  recovera- 
ble; Md,  that  they  were  recoverable;  and.  per  Exl,i.t, 

C  B By  tbe  analogy  of  acUona  brought  against  banka 

for  notpajiingoastomert'nbeoka,  the  amount  given  by 
the  ]nry  might  be  given  as  general  damage;   and  per 

Mabtih,  B.  and  Fiqott,  B The  damage  for  which  the 

verdict  waa  given  was  special  and  not  general  damage ; 
but  It  was  special  damage,  arising  natorally  from  the 
defondaota'  breach  ot  contract,  and  therefore  waa  recov- 
erable, jyehn  V.  I%a  Se^al  Bank  </  Usirfoti,  Ex.,  SB  L. 
J.  R.1L 


1.  OantfOBt  far  work  aoMOtnimaterbatpnttiladi  eaOaleral 
iHir.^At  the  trial  ofan  action,  brought  to  recover  from 
defend^ntasom  of  money  for  work  done  and  materials 
snpplted  in  respect  of  certain  dwelling  bonsaa  and  prem- 
laea.  It  waa  alleged  by  plaintiff  and  denied  by  deflsudant, 
that  he  (plaintiff)  had  received  orders  from  defendant  to 
do  the  work  and  supply  the  materlaU.  The  dwelling 
houses  were  being  erected  by  L.  A  B.,  who  had  orlgUtally 
given  orders  toplalntlD;  and  at  the  trial  It  iras  contended 
fOr  defendant  that  credit  had  been  given  to  t.  ft  &,  and 
that  he  was  simply  mortgagee.  It  waa  contended  for 
plaintiff  that  defendant  was  really  owner  and  peraonally 
Interesteil  In  tbe  premlaee,  and  that  !•.  ft  B.  were  hia 
agents;  held,  that  plaintiff  was  at  liberty  to  call  oth«r 
persons  to  prove  that  they  had  received  ordera  (Tom  de- 
fendant personally  to  do  work  or  to  supply  materials 
npon  or  tor  the  eame  dwelling  bouaes,  aa  such  proof  waa 
evidence  to  show  that  defendant  waa  really  tbe  owner 
and  person  intorested  In  thedwelllng  honsea,  ireodKord 
V.  .aucAomm,  Q.  B.,  M  L.  J.  B.  TL 

1.  Proceedlnff  in  eom«guene*  ef  advUery  :  leMmanti  of  r«- 
pated  parenit  to  battardia  itrae :  tndependaU  tvMmai 
reqtUrtd:  pretumptioH  i^  man-aeem. — A  petition  which 
songht  to  establish  a  claim  on  the  ground  that  a  certain 
person  was  Illegitimate  by  reason  of  the  sdoltery  of  bis 
mother,  who  bad  since  been  divorced:  held,  not  to  be  "a 
proceeding  InstUnted  tn  consequence  nf  adultery,"  within 
the  meSDlog  of  the  "  Evidence  Farther  Amendmentas^ 
1809."  f  I,  so  aa  to  make  the  hnsbnnd  competent  to  give 
evidence  tending  lo  prove  the  (Act  of  aon-aeoeaa.    Bat 
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held,  alio,  that  Independent  evidence  abowlns  tbat,  on 
Uie  oaly  oooulon  when  the  hiubaiMl  -vlalted  tlie  place 
wbara  his  wUe  wm  raldlni,  he  vaa  «ngi«ed  Id  ooilent- 
IdB  evldenoe  with  a-rlewtoBdlvorDe,  would  be  lufiloleot 

to  ralie  a premmptlon ol  non-ctooesa.  InreS 'i  li-uttt, 

Ch.,  8S  Ii.  J.  R.  1B3, 


1.  AMitpunenHjt/meriifoneatMtar.-bnaeHoflnuL — Al- 
though ma  exeeator  mar  preiar  a,  BlDale  creditor  to  Ibe 
extent  of  giving  him  mone7  or  moDCT'a  worth,  he  cui- 
not  aselgn  the  whole  of  his  teeMlor'a  eatat«  am  eecnilt;  to 
■nch  creditor.     Vane  v.  Jttgden,  Ch.,  80  L.  J.  B.  t4L 

S.  An  eiecDtrli  aulgoed  all  the  hook-debU,  eta.,ortea- 
(»tor,  U>  the  nominal  amoant  of  2,0001.,  to  a  creditor  to 
■eonrea  debtof  6SU.  doe  to  hltn  from  teatator.  The  prop- 
erty so  aulgned  amounted  anbetantlall^  to  the  whole  Of 
theuweta.  fl^cI(l,lnaaredltoT-aadnitnlstraUonaa]t,thal 
the  deed  moat  be  aet  aside.  lb. 

ntAvve,  ■TATtrra  or. 
Cbn<rac<  (opriieim  boH  (^  AouH .' AUcteM  <n  Imul. —A  con- 
tract to  procure  for  a  pervon  the  Hwlgnment  of  a  lease 
of  a  house  la  a  contract  of  an  Interest  In  or  oonoeming 
land.  wlthtQ  the  toarth  section  of  the  atatnte  of  iniDds 
(nChr.l,  e,  ll),and  moat  therefore  be  Id  writing,  althongh 
II  be  made  by  one  who  has  not  the  lease  himself  or  anr 
Interest  under  It.    .HiirHy  v.  GTroAoni,  C.  P.,  3>  L.  J.  B.  S8. 


Omitnutbm  iif!  eonNnvfnfi  giutranUe;  eoiulderatlon Se- 

tendsnt.  who  had  annnallr  given  plslntllTa  guarantee 
ezpresBly  limited  fOr  a  year,  by  each  of  which  defendant 
gnaranteed  the  amount  "fOr  the  time  being  ilae"  bum 
F.  to  plaintiff  Air  ooals  sold  to  him,  gave  plaintiff  daring 
the  carrency  of  the  last  of  these  annnal  gnaranteea,  a 
gnaran  tee  which,  after  reolttng  that  F.  was  then  indebted 
to  plaintiff  tn  %Xli.  Sf.  9tl..  In  addition  to  his  llabllltr 
npon  two  aooeptances  of  defendant  Ibr  TSK  each.  Indorsed 
bf  F.  to  plaintiff,  and  that  plaintiff  wae  pressing  for  the 
Immediate  payment  of  the  sold  sum  of  3,3061.  St.  td.,  waa 
as  fbllows :  *■  How  I  do  hereby,  In  oonslderatlon  of  roar 
tbrbearlng  to  take  Immediate  steps  fbr  the  recovery  of 
the  said  anm,  gaarantee  the  payment  of  and  agree  t«  be- 
oome  reaponaible  fbr  any  snm  of  money  fbr  the  time 
being  dne  fromF.  to  yon,  whether  Id  addition  to  the  aald 
SDm  of  a,3D5t.  St.  Sd.  or  not."  Ssitt,  that  this  was*  om- 
tlnnlng  gnarantee.  and  extended  to  a  debtdne  fn>m  F.  to 
plaintiff  for  goods  supplied  after  thegnatantee  had  been 
given,  and  that  there  was  therefore  a  good  conaldemtloD 
Ibr  Buoh  guarantee.    CMst  v.  J'ack,  Q  P.,  St  L.  J.  B.  A 


BpiOif  to  a  tttOement:  uUnHtfs  Tonaijidtr.  —  QaarU  at 
•qulty  only  so  far  Interfere  with  the  husband's  marital 
right  OS  la  necessary  for  the  purpose  of  providing  for  the 
wlfb  and  her  children.  Therefore,  where  a  fund  to  which 
ahusbaod  became  entitled  In  right  of  blB  wife  la  being 
settled  by  order  of  the  court,  Uienltlmate  remainder  will, 
•a  a  mle,  be  lo  the  husband  abeolutely,  without  reference 
to  tiw  question  of  snrvlvoishlp.  Saccenlvemodia cations 
ofthe  practice  of  the  court  on  tbia  point.  Splrrtti.  WV- 
lowt,  foUowed.    Cnxton  v.  Matt,  Oi..  M  L.  J.  B.  US. 


Fttrm  V'  mrplutofw.'  falM  (feciaroffam.  —  Ad  Indictment 
charged  the  prisoner  with  the  oObnse  of  making  a  false 
(leolaratlon  before  a  Josttoe,  that  he  had  loat  a  pawn- 
broker's ticket,  "whereas  In  truth  andtn  Ikethehad  not 
lost  the  said  ticket,  but  hod  sold,  lent  ordepoalted  It,  as  a 
seenrtty  to  one  B.  O.,"  elc:  Bebt,  that  the  allegation 
*■  but  had  Hold,  lent  or  depnalied  It,"  etc.,  did  not  render 
the  Indictment  amblgDons  or  uncertain,  but  was  pare 
■urplnsage.  which  might  be  rejected  and  need  not  be 
proved.  Dke  Qtietn  v.  melianU  overruled.  Stgina  v. 
i>BrJt«r,  U.  a,  SB  L.  J.  a  «). 


JlaHflcallon  t^rantrati  tolalie  i/iar«.  — An  Inbnt  applied 
)r  ahores,  which  were  allotted  to  him,  but  he  never  paid 
any  money  In  respect  of  them.  After  heoame  of  age  the 
company  was  ordered  to  be  wound  up,  and  he  then  eie- 
euied  a  transfer  of  the  shares  to  avoid  liability :  Sebt, 
that  there  was  sufficient  evidence  of  his  having  ratified 
the  contract  after  coming  of  age.  n»  Qxulanlbiaple  and 
Alexandra  BiMi  Co.,  a  parte  Bbbelf,  Ch.,  88  Ii.  J.  B.  US. 


/i>nn  (/onlsr.  —  Tbe  Oorporatlon  of  a  borough,  acting  ae  a 
local  board  of  bealUi.  oonstmcled  a  sewage  ayatem  which 
reaultadlna  gradually  Increasing  nnliaoce  toplalntlllh 
and  the  public  generally.  It  being  represenled  on  their 
behalf  that  the  evil  could  only  be  dealt  with  en^tnstly 
by  a  comprehensive  scheme,  and  Uiat  no  ancb  eobeme 
oODld  prudently  be  adopted  pending  a  parliamentary  In- 
quiry Into  the  whole  eubject,  the  coort  granted  an  Imme- 
diate Injnnotlan  against  any  extension  of  the  system, 
and  reatnaned  the  continuance  of  the  existing  nnlsance 
from  and  after  the  expiration  of  one  year  from  the  tiling 
ofthehlll.  Formof orderlnsnchaoaae.  AOomethOeneral 
V.  OarporaUm^  SoUTox,  and  I^  JforOi  StaJTmUhin  BoU. 
a>.  v.  TutulaU  Loeai  Board,  Ch.,  W  I..  J.  R.  US.  131. 

3.  Whether  a  person  who  stands  by  and  sees  an  act 
done,  knowing  what  the  neoeaaary  oonaeqnences  will  be. 
Is  estopped  from  afterward  complaining  of  thoae  eonse- 
qnenoes.  qaert.  lb. 

Bee  arvmhl;  Unkig  Lmm :  mBvUrv  Preetiamot. 


DifmaaMt  teiang  vp  fraud:  froBer.  — In  an  action  of 
trover  tor  certain  barley,  the  defendants  sought  to  Inter- 
rogalattaeplalntlflkon  the  grounds  that  the  barley  was 
shipped  on  board  the  def^dants'  ship  by  one  H..  that  B.. 
his  agent,  sold  to  D.  &  O.  and  on  arrival  the  barley  was 
delivered  to  B.  as  had  been  done  on  previous  occasions 
without  the  bin  of  lading.  In  order  to  fbrwsrd  to  D,  A  O., 
that  the  plsintlflh'olalm  was  not  made  tUI  three  monlhe 
after  the  arrival,  Josl  after  D.  A  G.  had  fblled.  that  the 
plalntttDi  were  S.  A  O.'s  bankers,  and  that  there  was 
reason  to  believe  that  the  plalntiAIn  tended  the  barley  to 
be  delivered  to  D.  A  O.,  and  knew,  and  had  the  means  of 
knowing,  that  It  had  been  delivered  belbre  claim  made. 
neid,  tnat  It  was  a  proper  case  for  Interrogatoriea.  The 
Derbf/  Qmmeretai  Bani  lOnMed)  v.  Lumiden,  C.  P.,  SB  L.  J. 
B.T3. 

(7b  &e  eontinued.) 


OBrrOAKY, 


rcnOK  FIKLD,  OF  KKW  jnwKT. 
The  Hon.  Biohabd  Stocktok  Fikld.  late  Judge  of  the 
United  Btatea  distrlet  coort  of  New  Jersey,  died  at  his 
residence  In  Princeton  on  Wednesday  of  last  week,  of  an 
Illness  with  which  hewassnddenlyattockeda  few  weeks 
ago  while  addrenlng  the  grand  Jury  at  Trenton.  Judge 
Field  was  bom  at  Princeton  In  the  early  part  of  the 
present  century,  and  was  a  nephew  of  Richard  Btockton, 
one  ottbeslgnenoftheDeclaratlon  of  Independence,  and 
aoonsln  of  Commodore  Sloekton.  He  was  educated  at 
Princeton  college  and  afterward  studied  law  under  the 
tuition  of  John  8.  Green.  He  was  for  some  time  profeeBor 
of  law  In  Princeton  college,  and  was  attomey-general  of 
the  state  fbr  several  years.  Oothedeathof  nnlladstates 
Senator  Thompson  in  1861,  he  was  appointed  to  1111  the 
nneipl red  term.  In  IMS  he  was  appointed  by  President 
Uncoln  Judge  of  the  United  States  distrlet  court  tbr  New 
Jersey,  which  position  he  Blled  with  ability  tlllselaed 
with  Itie  Ulneas  which  terminated  his  life. 


THE  ALBANY  LAW  JOUENAL. 


ANSWERS  TO  CORBESPONDENCE. 

NsiTTOIt,  N.  C,  Man  UXh>  K% 
Editarg  I<AW  JocbHjU.  : 

Will  70a  please  anBirertbetbUowlnBlDqnlrlea  ttarongb 
roar  I^w  JonnnAi.  Tbe  haiiiHMad  law,  leotlon  two 
Ot  onr  new  oonatltntion,  reads  la  anbstance  oa  follows : 

Bvei7  bomestead,  and  tliedweIllngiiBe(l'Uierew[Ui,not 
exceeding  in  value  11.000,  "ovmttt  and  oea^tUd  by  any 
realdentorthlsslatesball  be  exempt  from  eiecDtlon,"eto. 

L  Has  tbe  true  meaning  of  tbe  words  i>iime<i  and  ooau- 
pled  been  fixed  by  eon&traDtlon  by  any  of  tbe  coarta  ot 
New  York  T 

2.  Haa  It  t>een  detenntned  whetber  tbe  law  eontem- 
platee  an  mtaal  oaa^mlum  or  not,  at  the  time  Of  applying 
for  the  exemption  T  If  not,  wbat  are  your  Tiews  Itom  tbe 
language  need  by  tbe  aeetlon  above  referred  to. 

I.  Does  tbs  word  oumed  oontemplate  a  legal  title  In  tbe 
debtor ;  to  lUnstrate,  wbere  a  party  haa  a  bond  Ibr  title, 
not  having  paid  tbe  parehaae  money,  la  be  regarded  aa 
tbe  owner  In  the  sense  employed  by  the  statateT 

4.  What  oonstltntes  a  mm-retldatitt  Suppose  a  man 
owning  a  bouse  and  lot  In  tbe  city  of  Albany,  wblcb  be 
renls  annually,  la  tn  tome  other  state  or  states,  at  some 
constant  oocapatloa,  woold  he  be  considered  a  non- 
resident T 

Oar  new  oonstltntlon  was  copied  In  many,  'if  not  In  all 
respeoto,  from  that  of  New  York,  and  I  think  It  probable 
that  tbe  bomaMead  exemption  law  la  the  same. 

J.  H. 
AirewEB. 

1.  We  are  not  awar«  that  the  tme  meaning  of  Uie 
woida  ovmed  and  occupied  haa  beeo  flxed  by  oon- 
•trucUnn  la  thli  state. 

2.  The  law  of  thie  slate— and  ot  Tear  own  state, 
aocordlDg  to  the  word*  qooted  above  hj  70a — bo 
dearly  oonlemplates  <m  actual  ocoapanoy  as  to  need 
no  Jndloial  interpretsUon.  Here  the  law  exempts 
"  the  lot  and  buildings  thereon,  oocnpied  as  a  resi- 
dence, and  owned  by  the  debtor,  being  a  householder 
and  having  a  lamily,"  etc.  Tbe  obvious  intent  of  tbe 
law  1b  to  provide  a  home  for  a  debtor's  fiunUy  as  well  as 
for  himself;  and  if  the  debtor  oonid  rent  tlie  property, 
or  occupy  it "  cohatmctlTely,"  and  still  preserve  the 
exempUon,  the  ottJect  of  the  law  would  be  ftnstrated, 
and  he  be  enabled  to  praoUce  fraud  apon  his  creditoia 
and  tlie  oommuulty. 

S.  The  fbroe  of  tbe  word  owned  In  yonr  statute  may 
depend  upon  the  reading  of  the  whole  statute.  In 
this  state  tbe  "  tiomeelead  act "  provides  that "  to  en- 
title any  property  to  such  exemption,  the  convejianee 
of  the  same  sltall  show  that  It  is  dsaigned  to  be  held 
as  a  homeelead  under  tblsaot,  or  if  already  purcliaBed, 
or  tbe  conveyaRca  does  not  show  snob  deeign,  a  notice 
Uu^  the  tame  la  designed  to  be  so  held  sliall  be  exe- 
cuted," etc  The  ohapler  on  "recording  of  deeds"  In 
the  revised  statntes  of  this  state  provides  tliat  the 
term  "conveyance"  suall  not  embrace  "executory 
contracts  for  the  purcliase  or  sale  of  lands."  Weoon- 
clude,  therefore,  if  your  statute  is  rimilar  Ui  tliat  of 
this  state,  that  an  executory  contract  does  not  give 
such  title  aa  is  oontempialed. 

4.  To  eonstitate  reaidenee  there  most  be  both  the 
fftot  of  the  abode  and  the  intention  of  remaining 
Indefluitely.  Therefore,  in  the  case  you  put,  if 
the  man  Is  abiding  in  another  state,  with  the  in- 
tenUon  of  remaining  there  indeflnitely,  be  would 
be  a  resident  of  tliat  stale  and  a  non-renidettt  of  this. 
The  Act  of  his  owning  property  here  does  not  affect 
the  question.  —  Ed.  L.  J. 


AUSUBK,  Maff,  1810. 

Dear  Sir —VIU  you  please  Inftirm  me  as  to  tbe  time  and 
place  for  cxamlnatlonir  of  students  fbr  admission  to  the 
bar.  I  And  by  the  new  laws  that  the  terms  have  been 
changed,  and  every  thing  aeems  to  be  In  donbt. 

W.  A.  W. 

There  will  probably  be  no  farther  examinations  of 
oaudidatea  until  alter  the  convention  of  the  general 
term  Justloea,  which  Is  to  meet  in  Albany  on  tbe  first 
Wednesday  in  August  The  rules  of  the  court  will 
be  then  so  amended  aa  to  oonform  to  tbe  new  arrange- 
ment of  the  court, — Ed.  L.  J. 


New  York,  afas  IS,  1870. 

8lr— Please  Inform  a  snbsorlbsr  of  tbe  Journai.  bow 
to  serve  a  notloe  of  foreeloenre  of  mechanics'  lien  (on  an 
absent  defendant)  In  tbe  city  of  New  York.  Under  the 
general  law  they  oan  get  service  by  publleatlon ;  nnder 
the  New  York  city  Iten  law  there  Is  no  provision  of  tbia 
kind.  SUBSCBIBKB  ALBAHT  LAW  Joubhal. 

Tbe  fbnrth  section  of  tbe  New  Tork  city  lien  law 
(Iawb  1863)  provides  for  service  by  publication  "as 
to  any  of  tbe  parties  not  residing  in  this  state,  or  wbo 
may  have  removed  therefrom."  We  are  not  aware 
that  this  proviBion  baa  been  repealed.  —  En.  H  J. 


Ur.  Editor— Will  you  Inform  an  ansopblBtieated  coun- 
try practitioner  wbat  you  think  of  the  bead  note  to  the 
case  of  Huifam  Oanal  (b.  v.  Perm^tuania  Cbal  0>.,  8  Wal- 
lace O.  &  Reports,  378  (Jnst  out).  It  aeems  (o  me  to  be  (to 
coin  a  word)  a  guttriiy.  Tours.  ^ 


Tbe  head  note  referred  to  reads  as  follows ; 

"  In  tbe  case  of  a  contract  drawn  teehnloatly.  In  fbrm, 
and  with  obvious  attention  to  detaUs,  a  covenant  cannot 
be  Implied  In  the  absence  of  langnBge  tending  to  a  con- 
clnslon  that  the  eonvenaut  sought  to  be  set  up  was  In- 
tended. The  fiict  that  the  non-lmplloatlon  of  It  make* 
the  contract,  In  consequence  of  events  happening  sub- 
sequently to  its  being  made,  qnltc  nnllatersl  In  Its  ad- 
vantagen.  Is  not  a  aufllalent  ground  to  imply  a  covenant 
wlilch  would  tend  to  balance  advantages  thus  pre- 
ponderating." 

"  Tide,"  as  poor  Artemns  Ward  used  to  say,  "  re- 
quires some  thought,  but  will  amply  repay  attention." 
— Eo.  L.  J. 


TlIISI>AB  V.  WAIVRVt.IBT    &AILBOAD    COHPART,  — AC> 

tlon  fbr  damages  on  account  ot  injury  snstalned  by 
plalntlir,  by  the  premature  starting  of  the  defendants' 
horse  car,  as  shewasstepplngoff.  Defense,  that  the  bell, 
the  signal  for  starting,  was  not  rung  by  any  of  tbe  de- 
fendants' employeea,  bat  by  another  passenger,  wlthoat 
antborlty  or  permission,  tbe  strap  to  which  the  bell  was 
attached  being  within  reach  of  the  passengera.  Jndg* 
ment  lor  defendanta.  Snpreme  court,  special  t«rm,  be> 
fore  INCIAI.I1S,  J. 


QENERAL  TERM  JUSTICES. 
Oovemor  Hoflbian  has  Isaned  the  following  paper : 
State  op  New  Yobx.  Exbcit 


ALBAHT,  N.  Y.,  Uav  IS.  lem  f 

Pursuant  to  chapter  IBB  of  tbe  Laws  of  1870, 1  this  day 
tile  In  tbe  office  of  tbe  secretary  of  state  a  dealgnatlon  ot 
tbe  presiding  and  DSBocIate  Justices  to  compose  tbe  gen- 
eral term  In  each  of  tbe  four  Judicial  departments.  1 
have  fbnnd  It  Impossible,  aa  the  departmenls  are  constl-^ 
tnted,  and  the  limes  for  holding  the  geneml  terms  flxed,  , 
to  make  any  arrangement  mutually  satlsfnctory  to  the 
Joiigea  and  mysptr,  fbr  iransrerrlne  Juitgea  from  one  de- 
partment to  another,  to  net  as  prcsldin 
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tlcn;  and  I  Bin  oonitnlned  todealgnst«  for  the  general 
term  la  each  department  Jndsea  who  realde  Tlthln  It. 
Some  Inconvenlenoe,  more  particol&rlr  In  tbe  aecond  de- 
portment, vill  aecessarllr  reealt,  bat  It  can  be  to  a  great 
extent  remedied  by  the  general  term  Judges  con  tinning, 
aa  tber  niB7  lawfully  do,  to  bold  circuits  and  apeclal 
terms  at  their  convenience,  and  by  cbanglQg  the  organ- 
ization of  tlielr  general  term,  as  oocaalon  may  from  time 
to  time  reqaire,  by  exeliangliig  with  general  term  Judge* 
Id  otber  depaitmeiita,  oi  In  anob  other  way  as  Is  provided 
for  by  law.  Jobs  T.  Sowtmjlx. 


STATK  o»  New  Tore,  I 


AI-BABT,  S,  Y.,  Mav  ffl,  IW).  f 

In  ■coordance  with  the  provision  of  chapter  406  of  tbe 
Laws  of  1870,  eatltled  "An  aet  relating  to  the  inpreme 
eourtaDd  tbe  election  ol  a  Judge  of  theooartof  common 
pleas  In  and  tor  the  city  of  New  York,"  I  designate  the 
following  as  presiding  Justloes  and  associate  Jnstioea  for 
each  of  tbe  Judicial  departments  to  compose  the  general 
term  therein: 

For  the  flnt  department,  oonalstlng  Of  tbe  fint  Judicial 
district,  Daniel  P.  Ingraham,  presiding  Justice;  Albert 
Cardoso  and  Oeorge  O.  Barnard,  associate  Joslloes. 

For  the  second  department,  consisting  of  the  second 
Jtidlolal  district,  Joseph  F.  Barnard,  presiding  Joitloe; 
and  Jasper  W.  OUbert  and  Abraham  B.  Tappen,  associate 
JnatloesL 

For  the  third  department,  consisting  of  the  third, 
fourth,  and  sixth  Judicial  districts,  Theodore  Miller,  pr»- 
sldlngJnBtloe;andnattFotterand  JobnU.  Parker,  asso- 
ciate Justices. 

For  Itae  fourth  department,  oonslsting  of  the  finb,  sev- 
enth, and  eighth  Judicial  districts,  Joseph  Mullen,  pre- 
siding J  oaUee;  and  Thomas  A.  Johnson  and  John  A,Tal- 
eott,  associate  Jostloea. 

John  T.  HorncAir. 

By  the  ■ovemoT :  Johm  D.  Va»  Bdbkn,  Private  Beo'y, 


TERMS  or  THE  BUPREMB  COtTItT  FOB  JUNE. 

1st  Monday,  Special   Term  (ChambersJ,  New   York, 

lit  Monday,  Circuit  and  Oyer  and  Termilner,  Kings, 

Ist  Uonday,  ClnsDlt  and  Oyer  and  Terminer,  Rensselaer, 
Miller. 
1st  Monday,  Clrealt  and  Oy«r  and  Terminer,  Oosben, 


1st  Monday,  (^rcult  and  byer  and  Terminer,  Qreene, 
Peck  ham. 

let  Monday,  Clreuit  and  Oyer  and  Tennlner,  Ponda, 
Boaekrans. 

1st  Monday,  Circuit  and  Oyer  and  Terminer,  Rome. 

Ist  Mondny,  Qeneral  Term,  4lh  Department,  BuBUo, 
Mallen.  Johnson  and  Taloott. 

lit  Monday,  Circuit  and  Oyer  and  Tennlner,  Brie, 


Ut  Tneiiday,  Oeneral  Term.  Sd  I>epartment,  Blngham- 
ton.  Miller,  totter  and  Parker. 
M  Monday,  Circuit  and  Oyer  and  Terminer,  Dntcheas, 

2d  Monday,  Clrcnlt  and  Oyer  and  Terminer,  West- 
cheHter.  Barnard. 
3d  Monday,  Clreuit  and  Oyer  and  Terminer,  JeHbrson. 

2dHoiida7,  ClrotUt  and  Oyer  and  Terminer,  Broome, 

U  Monday,  Clmnlt  and  Oyer  and  Terminer.Cattaraogus, 

2d  Tuesday,  Oenernl  Term.  Id  Department,  Pongh- 
keepsle,  Joseph  F.  Barnard,  Ollbert  and  Tappen. 

UTueaday.  Special  Terra,  Boh  ay  ler.  Board  man. 

U  Monday,  Clrcnlt  and  Oyer  and  Terminer,  Putnam, 
Barnard, 

Sd  Tnesday,  aranlt  and  Oyer  and  Terminer,  Canton, 

ad  Tuesday,  Special  Term,  Onondaga,  Morgan. 
M  Tuesday,  Special  Term.  Cliensngo,  Balcom. 
Sd  Tuesday.  Special  Term,  Erie.  Barker. 
4(h  Tueaday,  Clreuit  and  Oyer  and  Terminer,  Sandy 
HUl,  Potter. 
Last  Monday,  Special  Term,  Monroe,  J.  G  Smith. 
Ijsst  Tuesday,  Special  Term,  Albany,  Feokham, 


LEGAI-  NEWS. 

A  woman  ]n  Iowa  City,  Iowa,  whose  hnsband  hna 
been  In  the  Insane  asylum  for  two  years,  recently  ap- 
plied for  divorce  on  the  fn^nnd  of  deaertlon.  Tno 
suit  was  dlsmlBsed  at  plaintiff's  ooat. 

A  man  who  Icllled  another  at  Atlanta,  Oa.,  some 
time  ago,  was  tried  the  otber  day,  and  when  the  sen- 
tence of  Uiree  years  in  the  penitentiary  was  pro- 
nonnced,  he  was  perEactly  deltKhted.  Ttie  Ume  WM 
thirty-seven  years  lees  than  he  expected. 


lawyers.    The  attorneys  of  Qeorgla,  who  fflijoy 
sidarable  praoUoe  trom  Alabama  oUenta,  don't  liko 
tbe  law,  and  will  contest  Its  I^allty. 

Four  men  are  under  arrest  at  Clinton,  Conn., 
charged  with  steallns  a  cbarcb  onuan  of  small  dimen- 
^ons.  They  plead  in  estennatlon  tbat  the  chnrch 
owes  thorn  twenty  dollars,  and  seeing  no  prospect  of 
ever  gettinf;  the  same,  tbey  took  tbe  organ  as  seonrity. 

Judge  Cardoso,  of  New  York,  in  a  recent  decision 
laid  it  down  aa  a  rule  that  "  tbe  only  proper  course, 
when  a  qaeetion  has  been  fully  considered  and  dis- 
posed of  Dy  one  Judge,  la  for  every  other  Judge  of  the 
court  to  act  upon  that  decision  at  eonclmive  evidtnee 
of  the  lata  until  reviaeed  by  an  appellate  court." 

At  Bait  Lake  city  reoently,  the  Mormon  authorldea, 
daring  a  recess  of  Chief  .tustloe  Wilson's  court,  at 
noon,  closed  the  house  against  him  and  the  United 
States  marshal,  and  refused  to  altow  him  to  continue 
his  sltUng.  Alter  a  consultation,  however,  tbey  aur- 
rendered  the  hall  to  tbe  posaession  of  the  oonii. 

Tbe  attorney-general  of  the  United  Stales  hascansed 
to  be  painted  a  portraitof  Hon.  John  McPherson  Ber- 
rien, who  was  atlorney-seneral  nnder  the  adminis- 
tration of  President  ^kson.  The  portrait  is  to  lie 
6 laced  in  the  portrait  gallery  attocbed  to  the  ofBce  of 
le  attoruey-general. 

David  Bates,  Esq.,  a  prominent  lawyer  of  Cherry 
Valley,  died  at  his  roaldence  In  tbat  place  on  Thurs- 
day of  last  week,  aged  sixty  years:  and  Hugh 
McCormiok,  a  prominent  member  of  tbe  Clark  county 
(West  Virginia)  bar  was  killed  a  few  dxye  ago  by 
thlllng  from  a  third  story  window  In  tbe  Man^on 
Uouae,  at  Alexandria. 

Tbe  members  of  tbe  Philadelphia  bar  have  presented 
a  portr^t  of  Judge  Sbarawood  to  the  University  of 
PennavlTanIa,  at  Philadelphia.  In  their  letter  of  pre. 
aentatfon  the  donors  say  they  have  felt  it  due  to  the 


they  have  oome  to  the  conclusion  tliat  the  moat  fitting 
place  for  It  is  the  hall  of  tbe  University  of  Penn- 
sylvania, where,  for  fifteen  yeaus,  Judge  Sharswood 
lectured  to  the  law  class,  aud  where  many  of  the  mem- 
bers of  tbe  Pbiladelpbia  bar  were  prepared  fornseftil 
■ervioe  to  tbe  public  At  the  last  meeting  of  the 
trustees  of  tbe  nnlversity  a  resolution  was  passed 
accepting  the  portrait,  and  tendering  the  tbaulu  of 
the  board  to  the  gentlemen  presenting  the  same. 
An  interesting  case  (Mas/hugh  v.  BoaentAal)  has 

Cist  been  decided  by  Mr.  Justioe  Storer,  of  Ohio, 
ayhugh,  In  1S56,  deserted  his  family  and  went  to 
Calimmia;  in  1656  be  wrote  to  bis  vrite,  sending  her 
a  small  remittance;  lie  was  not  hoard  of  again  until 
1888,  when  be  made  his  appearanoe  In  (^ncinnuti. 
Meouwiiile,  In  1H87.  more  than  ooyen  years  ^ter  h« 
bad  been  last  beard  from,  his  wife  bad  exchanged, 
upon  the  legal  presumption  of  bis  death,  a  hnu 


a  very  able  opinion,  held  tha^  after  adi 


tiono/si    __„ _„ 

suppose  her  husbuid  dead;  and  as  bis  nelr,  together 
with  her  children,  to  make  such  disposition  of  the 
estate  as  she  saw  tit.  The  eonrt,  therefore,  rehued  ti> 
Interfere  with  the  conveyance  tn  Rosenthal  of  the  dty 
property,  and  Intimated  pretty  strongly  that  the  bus- 
band's  title  to  the  bna  taken  in  ezcbange  was  rather 
dublona. 
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NEW  TORE  STATUTES  AT  LARGE." 


Alt  Act  farther  to  prorlde  for  the  paymout  of  oertaln 
aertiflc&tee  lasued  to  the  mlUtla  of  tho  stal«  for  eer- 
yiom  in  tb«  war  of  el^teen  handi^  Miii  twelve^ 
Passkb  April  2B|  I8I0,  bj  a  two-thiid  Tola. 

The  Peeplt  q/  tfw  Stale  (/  Sfete  York,  npnamlat  <n  Smalt 
and  AmatMi/.  do  enact  tu/oUoum 

SBcmon  L  The  additional  Bom  of  one  handred  tbon- 
utnd  dollar*  la  hereby  appropriated  out  of  any  money 
wbloh  aliall  be  In  the  treaanrr  not  otherwlac  appropri- 
ated, to  be  apportioned,  paid  oat  and  dlibnraed,  tn  all 
reapeole.  aa  li  provided  In  the  act  entitled  "An  act  to  pro- 
Tide  far  tbe  pajmeut  of  oertaln  oertllloatei  leaned  to  tbe 
mllltlaof  thlealaU,  for  aervloea  Id  the  war  of  eighteen 
handred  and  twelTe,  and  irbloh  oerUDcatea  are  now  held 
by  realdente  of  tbii  atate  named  therein."  paaaed  May 
Urat,  eighteen  hundred  and  sixty-nine,  azoept  aa  the 
aame  may  be  otherwiae  herein  iJIrected. 

!>.  In  making  tbe  dlatrlbntlon  of  the  money  hereby 
appropriated  among  the  pereona  entitled  thereto  aftiie- 
aald,  there  ahall  lint  be  apportioned  and  paid  to  tboae 
flrat  entitled  onder  the  aot  aJbreaald,  who  haTe  not  re- 
eel  Ted  any  moneya  onder  anoh  act,  a  anm  equal  to  thlrty- 
ali  dollar*  and  eighty-two  and  (talrty-aeven  one-han- 
dredth  nnta,  on  eaeb  one  hundred  dollan  of  the  princi- 
pal of  their  reapectlTe  oertl  flea  tea,  and  the  reeldue  of  the 
aald  anm  aball  be  apportioned  and  paid  to  thoee  entitled 
by  the  terma  of  the  aet  afbreaald,  and  in  the  order  there 
preeerlbed. 

|&  Thla  aet  aball  lake  eObot  Immediately. 


COU  607. 
Alt  Atrr  to  amend  an  act  enUtlod  "  An  aet  to  T«at  in 
the  bo«rd  of  nuperrlBois  certain  legislative  powera, 
and  to  prescritM  their  ISsea  for  oertaln  servlcea," 
paeaed  AprU  third,  ei^leen  hundred  and  forty- 
nine. 

PaasKD  Bfay  1, 1870 ;  tbree-Afthji  being  preaent 
TluFRiiiltofateaiaU  nf  ITew  York,  repntnUd  in  BtnaU 
and  Afanblil-,  d"  ouM  at  foUoti/t  : 

Sacnoi' 1.  Section  two  of  an  aet  entitled  "An  act  to 
Test  In  the  board  of  anpervUora  certain  legiilatlvo  pow- 
er*, and  to  preacrlbe  their  feea  tor  certain  aerTloee," 
paaaad  April  third,  eighteen  hnndred  and  tortr-nine,  la 
hereby  amended  ao  aa  to  read  aa  tbilowa  i 

1 1.  VbeneTer  any  board  of  enperrtaora  ahall  form  a 
new  town  within  Ita  reapeotlve  oonnly  Oom  parte  at 
other  tdwaa,  or  town  which  ahall  haTe  bonded  to  aid  In 
tbe  conatmction  of  any  railroad  nnderany  aetaathorli- 
Ine  ttie  aame,  and  anch  bond*  or  any  part  thereof  ahall 
remain  unpaid ;  or  wben  any  board  of  inperTlaora  aball 
Ohange  the  line  of  any  town  which  ahall  have  bonded  to 
atd  In  the  eonstruotlon  of  any  railroad  In  (hia  atate.  and 
anch  bond*,  or  any  part  thereof,  aball  remain  unpaid,  the 
new  town  ao  fanned,  and  (he  town  to  which  ahall  be  an- 
nexed the  part  taken  from  another  town,  ahail  pay  a 
proportionaleahareof  inch  bonds  aaaiiall  remain  nnpald, 
whlob*hare*hBllbeasc»talued  from  tbe  aaaeaaed  Tal na- 
tion of  SQCb  townor  towniaa  contained  In  tbe  last  eqnal- 


pared  with  Die  nr1(1  null. 


-'£»!uj. 


line. 

1 1  It  eball  be  the  duty  of  the  railroad  commlsalonei* 
of  a  town,  any  part  of  whoae  territory  ahall  haTe  t>een 
detached  at  aforeaald,  to  render  a  tme  atatement  to  the 
board  ofsnpeTTlaora,  aa  now  required  by  the  general  rail- 
road act,  of  tbe  amount  neoeaaary  to  pay  the  propor- 
tionate share  belonging  to  the  territory  detached  from 
their  town  vlilch  maybe  thencomlngdne,  and  the  board 
of  snperrlaors  ahall  add  such  proportionate  ahare  to  the 
■nnuto  beoolleoled  from  the  town  ao  formed,  or  to  which 
ahall  have  been  added  the  territory  detached  from  the 
other  town  or  towna,  to  lie  collected  aa  heretofore  pro. 
Tided  for  by  atatnte. 

1 1.  Bnch  proportionate  ahare  of  moneys  to  eoIleetMl 
aliall  tie  paid  by  theauparriaoraoftbe  town  wtierelneal- 
leeted  to  the  railroad  oommisalonera  of  the  town  or  towns 
from  which  anoh  territory  stiall  have  l>een  detached,  and 
snob  oommlaslonen  ahall  nae  anch  moneya  for  tbe  pay- 
ment of  the  bonds  issned  In  the  tame  manner  they  are 
reqnlred  to  nae  the  moneys  raised  in  their  own  town. 

1 1.  TUa  aet  shall  take  elltet  Immediately, 


CSAP.  62». 
n  relation  to  mechanics'  liens. 

Pammh  May  s,  1870. 


BcorioN  1.  The  proTlsIons  of  tbe  laws  relating  to  me- 
ohanlcs'  liens,  berelolore  pssaed,  ahall  apply  to  brldgea 
and  treatle  work  erected  lOr  railroads  and  malerlala  fhr- 
ulshed  therefor,  and  lat>or  performed  In  conatrnctlng  aald 
brldg«a,  treetle  work  and  other  atmctarea  connected 
therewith,  and  tbat  the  time  within  which  aaldllena  may 
t>e  Hied  aball  be  extended  to  ninety  daya  ttrtTO.  the  Unia 
wben  the  laat  work  shall  have  been  performed  on  said 
brldgea.  treatle  work  and  atraotaresconneeied  tberewltb, 
or  tbe  time  fi-om  wbleh  aaid  materlala  ahall  have  been 
delivered.  Tht*  act  shall  apply  to  all  uncompleted  work 
commenced  previous  to  the  paaaage  of  thiaact, 

(a.  Thla  aet  ahall  take  eSbct  inunedlately. 


An  Act  to  provide  for  tbe  better  proteotion  of  Ilfoand 
safety  of  property  transported  on  the  aeveral  r«U- 
roada  of  this  atate. 

PAflBBDHay  5,  ISTO;  three-fltths  being  present. 


Bbctioh  1.  No  person  ahall  t>e  employed  aa  an  engineer 
by  any  ofBcer  or  agent  acting  fbr  or  In  t>ehalf  of  either  of 
the  railroads  of  this  atate,  who  cannot  read  the  printed 
time  tables  and  ordinary  handwrlllng. 

It.  No  person  shall  run  an  engine  on  a  regnlar  or 
tpedai  train  upon  either  of  the  railroads  of  thla  stale  wbo 
cannot  read  printed  time  tables  and  ordinary  tund* 

fS.  Any  person  oSbndlog  against  the  proTtsiona  of  this 
act  shall,  npon  conviction  thereof,  be  deemed  guilty  of 
a  misdemeanor,  and  panlabable  for  each  ofninBebyaOne 
not  exceeding  one  handred  dollars,  or  six  months'  Int- 
priaonment  In  tbe  county  Jail,  In  the  discretion  of  the 
onort  having  cognisance  of  the  oflbose. 

I  *.  Tiiia  aet  ahall  lake  etbot  Immediately. 
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ALBAjfT,  Jum  11,  1870, 


BKBTCHES  OF  EMINENT  EKOLIBH  JUDGES. 


Tha  mt|J«ot  of  thli  aket^  wm  k  oomponnd  of  oon' 
tnuy  obamotarisUn.  He  was  deep];  learned  In  the 
Uw,  Mid  profoiuidl7  ignoruit  of  every  thing  onlalde 
of  ft;  of  the  loftieat  Integrl^  and  •oom  of  wrong,  yet 
gall^  of  fMquent  piaoUoal  IqJoatlM ;  of  iuufl)»oted 
pletjr,  yet  eometlmea  ^tproAohlng  profknl^  in  hla 
ooATM  Uoenae  of  epoeeh ;  of  deapotlc  and  Inacdble 
tamper,  yet  melted  to  tean  by  tbe  oonslonal  petu- 
lanoe  of  Othen ;  ODoonth  in  addran  and  olnmsy  and 
obacora  in  rhatorlo^  but  nevar  Ullng  to  enftM-oe  his 
pirinta  by  an  overwhelmlog  dtrectneat ;  utUriy  deatl- 
UtalAofirltMid  ImaglDStion,  yet  keenly  appreciating 
thMU  In  hla  fkvorlte  Brakine ;  It  li  only  for  his  vigor- 
ona  Impcdlteneaa,  hla  aloTenllneaa,  and  his  penlmoay, 
that  I  oan  dlsoover  Id  hla  character  no  ooanterpoiae  In 
kind. 

He  was  a  Welabman,  which  raaj  aooonnt  tot  an 
tiaaoiblllty  that  aeema  oommon  to  that  race.  The 
neoeaalty  of  learning  and  pronouncing  the  Welah 
language  may  reaaonably  be  Imagined  snffldent  to 
atamp  an  endniins  Initablllly  on  the  character.  It 
k  related  hi  the  UIb  of  Sir  LeoUne  Jenklna,  that  a 
French  ooortier  aaked  him  where  he  was  bom  i  he 
replied  Uiat  he  waa  a  Cambro-Brlton.  Tbe  French- 
man dealring  to  bear  aome  of  the  language  of  tbe 
place,  the  Judge  complied  by  quoting  the  Welah  prov- 
erb, "  Nld  with  y  bag  mae  abnabod  cyHyidy,"  whioh 
aignlflea  that  tbe  goodneaa  of  a  woodcock  la  not  to  be 
known  by  tbe  length  of  hla  bill ;  a  aayiog  an  folly 
applicable  to  lawyers  aa  to  woodcock.  But  Kenyon 
waa  proud  of  hla  oonutry,  and  sensitive  of  her  geo- 
gi^blcal  honor.  He  onoe  applied  to  Dunning  fur  a 
ftank,  and  the  latl«r  directed  tbe  letter  "  North  Walea, 
near  Cheater,"  which  made  Kenytm  exceedingly 
angry.  Kenyon  waa  bom  In  1733.  Hla  early  educa- 
tional advanlagea  weretmalL  Not bdng Intended!^ 
bia  tUher  A>r  any  thii^  higher  than  an  attorney,  he 
acquired  but  Uttle  daaakal  knowledge.  In  thla 
reapeot  be  waa  worae  off  than  Bhakeapeare,  for  he  had 
little  I^tin  and  no  Greak.  What  litUe  LaUn  be  bad 
waa  very  bad,  and  bia  vanl^  of  airing  It  rendered 
bim  eonatantly  tidknloua.  He  waa  artlolad  to  an 
attomay,  with  wbom  he  expected  a  partnerahlp,  bat 
fortunately  for  him  and  the  world,  temu  could  not 
be  agreed  on,  and  he  came  to  London  and  the  chief 
jnaticMblp.  While  he  nat  in  tbe  attorney's  office  he 
waa  guilty  of  some  poetry  —  another  singularity  In  his 
cbaraoter.  Happily  for  our  amusement  a  portion  of 
his  versea  have  been  preserved.  They  commenca 
thus: 

■■  Whllon  aa  (taroi^b  the  distant  arovet  I  ■trarad. 
And  (ender  pastorals  on  m;  flai'let  play'd 
The  chlrplns  birds  Id  eonss  tiielt  Jo;  expreat ; 
All  nature  In  a  (ay  aWlre  waa  dreat." 

He  than  saloglMa  81r  WMkln  Wyui,  the  hero  of 


Brllannla'a  cause, 
ni,andhflrlswa. 
>n  tbe  wings  of  tsma. 


'atnoDDlalns  raise  tbelr  lolty  beads; 


Guard  of  heranelenimanE 
Ob,  f  reat  Kood  man  I  bomt 

Far  distant  sacs  iball  rpvei ^ 

While  awyd's  sUeaou  aball  lai 

ADdBnowdon'stnonnlalnsralsi ^  ___ 

Wblle  Boats  shall  o'er  tby  bills,  O  Cambria,  stray. 
And  day  sQi»eed  lo  night,  and  nlsht  lo  day, 
Bo  long  thy  praise.  O  Williams,  sball  remain 
Dnsninsd,  tree  from  dark  oblivion's  ohsln." 
It  la  evident  Ik«m  theae  apedmena  that  Kenyon  was 
not  an  Inspired  bard,  and  that  If  he  had  allowed 
poetry  to  monopolise  his  attenUon,  his  pralae  would 
have  been  troubled  by  the  clanking  of  the  afbrasald 
"dark  oblivion's  chain."  We  read  that  during  hla 
student  dnya  he  was  of  a  grave  and  serious  deport- 
ment, of  moat  oorrect  habita,  passionately  addicted  to 
the  study  of  the  law,  and  that  he  despised  sll  amnse- 
menta,  such  aa  dani^g,  tbe  opera,  and  the  drama. 
In  later  life  he  fell  aaleep  at  the  first  representation  of 
Plswro,  whioh  provoked  Sheridan  to  »kj,  "  Alaa, 
poor  man,  he  flmoles  himscdf  on  the  bench  I "  Hla 
intimate  companions  were  Dunning  and  Home 
Tooke.  It  is  related  that  when  they  dined  together, 
as  was  their  constant  custom,  for  seven  and  one-half 
penea  a  head.  Dunning  and  Tooke  would  give  the 
waiter  a  penny  each,  but  Kenyon  never  more  than  a 
balf'-penny,  and  seldom  mora  than  a  promise^ 

Afler  being  called  to  the  bar  In  1761,  Kenyon  fol- 
lowed the  drcnlt  for  ten  yeara.  In  bis  study  and  In 
bis  waiting  for  patronage,  be  aoquired  a  knowladga 
oMaw  more  profound  and  various  than  that  of  any 
other  lawyer  of  his  time.  Others  excelled  In  partto- 
ular  depBitmeniB ;  his  aoquirementa  oowprehanded 
aU.  At  tbe  age  of  B9,  and  when  he  bad  been  twelve 
yean  in  the  profesalon,  be  married  his  ooualn,  with 
whom  he  lived  long  and  happily.  He  left  a  fortune 
of  £300,000.  In  17S1  and  1782,  the  last  two  yean  of 
bia  praotioe  at  tbe  bar,  his  foes  for  oaaea  and  opinions 
alone  were  reapeotiTely  2,389  and  8,020  guineas.  Court 
bn^neaa  came  more  slowly.  His  first  great  case  was 
Lord  Plgot's,  agalnat  Stratton,  In  which  he  appeared 
for  the  proaeoution.  In  that  trial  were,  beaides  him- 
self, Wedderbume,  Wallace,  Mansfield,  Dunning, 
Arden,  Wilson,  and  Ersklne  —  a  very  respectable 
array  of  connsel,  certainly.  A  IltUe  later  he  was 
senior  to  Ersklne  in  the  defonse  of  Lord  GeotKO  Gor- 
don.  In  1782  be  was  appointed  attorney-general,  and 
carrM  confusion  to  friends  aa  well  sa  foea  by  bis  nn- 
aopblsiicated  persistence  in  proaecnUng  tbe  pnblio 
aooountanta,  lo  compel  them  to  pay  over  to  tbe  gov- 
ernment the  *"i""«M>  whid)  they  had  been  tn  tha  ' 
habit  of  retaining,  and  using  long  after  they  should 
have  been  paid—  a  custom  which  corraptlan,  f)ther> 
wise  called  oourte«y,  bad  long  winked  at.  In  I7M  ha 
was  ^ipc^tad  master  of  the  rolls,  with  a  baronetoy. 
He  recommended  tbe  prime  minister,  Pitt,  to  Insist 
on  the  timouB  Westminster  scrutiny  directed  Bgslnet 
Fox.  Thla  led  tha  latto;  to  flay  him  In  thia  &sblon  j 
"  A  third  person  there  la  whom  I  might  In  reason 
diallmge  —  a  permn  of  a  aobar  demeans,  who,  with 
great  dUlgenoe  and  exerdoa  In  a  very  reepaotable  and 
learned  profession,  has  rabMd  himaelf  to  oonsldetabla 
emUenoe ;  a  person  who  fills  ooe  of  the  first  seats  of 
JustlM  In  this  kingdom,  snd  has  long  discharged  tha 
fanotiaas  of  a  Judge  in  an  inforior,  but  vary  bonora- 
bla,  rituallon.  Thla  person,  sir,  baa  to-day  {Mvfoaaed 
sad  paraded  much  upon  tha  Impartiality  with  whlob 
ha  ahoald  dlseharge  hla  eoaaeianee  b 
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o»pkolt7  aa  »  member  of  parliMaeot  In  1117  ntee.  Yet 
this  very  pemon,  inMUBlble  bi  the  tank  ha  mainttdns, 
or  should  m^ntain,  in  thia  country,  Bbandoolng  the 
gravl^  of  hlB  character  «■  a  member  of  the  senate, 
and  loelng  sight  of  the  sancUty  of  hie  station,  both  hi 
thie  house  and  out  of  It,  even  In  the  Tery  act  of  deliv- 
ering a  Judicial  sentence,  descends  to  minute  and 
mean  allusions  to  former  poUtloa,  oomes  here  Btored 
with  the  Intrigues  of  past  ttmeB,  and  instead  of  the 
-venerable  language  of  a  good  Judge  and  a  great  law- 
yer, Btt«mpta  to  entertain  the  house  I>y  quoting,  or  by 
misquoting,  words  supposed  to  have  been  spoken  by 
me  in  the  heat  of  former  debates,  and  the  violenoe  of 
contending  parties,  when  my  noble  friend  and  I  op- 
posed each  other.  Tliis  demure  gentleman,  sir  ;  this 
great  lawyer ;  this  Judge  of  law  and  equi^  and  the 
constitution,  enlightens  this  sutyect,  delighia  and 
inatruota  hia  heareta,  by  reviving  the  interesting  In- 
telligence that  when  I  had  the  honor  of  first  sitting  In 
tills  house  for  Mldhurst,  I  was  not  full  twenty-one 
years  of  age,  and  all  this  be  does  for  the  hononble 
pnrpoae  of  sauotiiying  the  hi^  bullff  of  Weatminotsr, 
and  defrauding  the  electors  of  their  reproaontoUnn  In 
tbishooae."  Fox'a  followers  satirised  Eeuyonlnthe 
"  Oritldsma  on  the  BoUlad,"  which,  named  after 
BoUe,  the  obnoxious  member  from  Devon,  they  dedl- 
oated  to  Kenycm,  with  a  carloatared  half-length  por- 
titU,  of  blm  on  the  title  page,  representing  him  like  a 
lion  deml-iompant,  with  a  roll  of  parchment  between 
his  paws.  After  praising  him  for  voting  at  the 
Westminster  eleoUon  ss  the  delegate  of  hia  eoaoh- 
horaes  (he  lived  in  Lincoln's  Inn  Fields,  but  voted  in 
right  of  some  stables),  the  wita  of  that  wicked  mls- 
eellony  aum  np  hia  parliamentary  miadeeda  In  the 
following  caustic  satire : 

'  How  iholl  the  Delghlns  kind  thy  deeds  rvqnlle, 
Ormt  Yahoo  chain  plon  of  the  Hountiahm's  Bl(btT 
O,  ma7  tbey  gentle  pacing  o'er  the  ■tonea. 
wlUi  no  rude  Shook  annoy  th;  battered  bonea; 
BntwbeDaitatearoan  In  flt.  Stephen's  walls, 
II1V  eoantrr  claimi  thee,  and  tbe  tressurv  nill*. 
To  pour  tttr  splendid  bile  in  bKter  tide 
On  liardeDed  Blnners  wbo  with  Pox  divide. 
Then  may  U>ey,  raltliUB  on  In  jumbling  trot. 
With  rage  and  Jolting,  make  thee  doubly  hot. 
Fire  thy  Welsh  blood,  Inflsnied  with  aeel  and  leeks, 
And  kindle  the  red  teironi  of  thy  cheeks, 
Till  all  thy  gathered  wrath  In  furloas  lit 
On  BtgbyDurata  — anleatbe  votei  with  Pitt.' 
Eeoyon'a  decrees  as  master  of  the  rolls  were  aome- 
times  overruled,  fh>m  his  pedantic  adherenoe  to  pre- 
cedents and  a  rigid  construction,  but  his  fidelity  and 
'  industry  were  without  parallel. 

In  1788  be  was  ennobled,  and  on  Mansfield's  retire- 
ment created  chief  Justice  of  England.  In  this  posi- 
tion bis  treatmeutof  bis  assodatea  was  cynical,  over- 
bearii^  and  contemptuona.  Impatient  of  oontradio- 
tion,  he  regarded  any  dissent  fh>m  hia  opinion  (wtiloh 
rarely  occurred)  as  a  personal  affiront.  He  apoke 
unreservedly  of  his  predeoesaora ;  wondered  (bat 
Holt  should  desoend  to  petty  quibblea  to  overturn 
law  and  Jnstioe,  and  erOooaed  Uanafield  of  tdklng 
loosely.  In  one  case,  where  there  waa  a  difibrenoa 
of  opinion  in  the  court,  he  thus  went  on :  "If  the 
preeent  acUon  oould  not  be  supported,  he  bad  now  fbr 
twelve  yeara  been  deceiving  the  people  of  his  ooantry. 
Was  he  now,  when  fk-om  years,  perhaps,  the  progress 
of  his  Intellect  had  been  retrogt»de,  to  unsay  itf 
Where  ooold  he  go  to  hide  his  head,  if  this  ahould 
tmr  be  ceoorded  otherwise  T    What  oould  ha  aay  to 


the  people  of  hia  oonutryt"  And  when  his  aaao- 
oiatee  overruled  him:  "Good  OodI  what  Injustics 
have  I  hitherto  been  doing  1 " 

Hie  treatment  of  tbe  bar  was  even  worse.  To  all, 
save  Brskine,  his  manner  seeoia  t«  Have  been  very 
offensive.  To  Iaw,  who  bad  unencoeasflilly  moved 
for  a  new  trial,  be  aneered,  "Well,  air,  you  have 
^red  your  brief  once  more."  To  Baldwin,  who 
be^ed  him,  on  the  trial  of  a  disputed  scoaont,  to 
observe  the  diatinctlon  between  two  btlle,  he  replied: 
"If  yon  will  give  me  leave,  I  think  I  have  Just  eenee 
enough  to  oompretiend  thla  bill."  Complaint  being 
made  against  Lawleen,  an  honorable  attorney,  of  some 
Imputed  misconduct,  Kenyon,  on  tbe  ex  parte  ap- 
plication, after  granUng  the  rule  to  ahow  cause, 
added,  "And  let  Mr.  Ijawleos  be  suspended  trom 
practicing  until  the  rule  is  diapceed  of,"  "  My  lord," 
exclaimed  ttie  attorney,  in  deep  agitation,  "  I  entreat 
yon  to  recall  that  Judgment;  the  charge  la  wholly 
nnfoonded ;  suapenaion  will  lead  to  my  ruin ;  I  have 
elgfatyoauaesnowinniy office."  "Somach tlieworse 
for  your  dlenta  who  have  employed  ench  a  man  I "  was 
the  reply  of  this  erminud  brute.  The  rule  waa  event- 
ually discharged,  but  the  attorney  died  of  a  broken 
heart.  To  abolish  sham  pleas,  Kenyon  directed 
attorneys  to  attend  tbe  oonrt,  and  diaclose  the  reaaons 
fbr  their  Instructions.  - 

Once  in  a  while  Kenyon  met  his  match,  and 
quailed.  On  tbe  ftmious  trial  of  Fox  against  his 
former  companion  Home  Tooke,  the  defendant, 
pleading  his  own  case,  started  off  "with  informing 
tbe  Jury  that  there  were  only  three  efiSdent  and 
necessary  parties  —  the  plalntU^  himself,  and  you, 
gentlemen  of  the  Jury.  The  Judge  and  the  crier  of 
the  court  attend  alike  In  their  respective  situstiaDS, 
and  they  are  pidd  by  as  (br  their  attendance ;  we  pay 
them  w^ ;  they  are  hired  to  be  assistants  and  re- 
porters, but  they  are  not,  and  they  never  were. 
Intended  to  be  controllers  of  our  conduct."  On  being 
interrupted  by  the  Judge,  Tooke  aald:  "Sir,  if  yon 
please,  we  will  aettle  this  qnration  between  us  now 
Id  tbe  outset,  that  I  may  not  be  liable  to  any  mora 
Interruptions  fMm  you."  He  then  defended  him- 
self in  Ua  course,  concluding,  "  At  my  peril  I  shall 
proceed,  and  expect  to  meet  with  no  ttacther  Inters 
ruption  from  your  lordship."  He  was  not  inter- 
rnpted  again. 

In  the  aame  apeedi  Tooke  made  some  observations 
on  the  source  of  the  Jndloial  tenure,  which  I  com- 
mend to  the  attention  of  those  who  are  hvorable  to 
theselectlan  of  Jndgea  by  appointment ;  "I  do  not 
tfclleve  the  depepdeoos  of  the  Judges  on  tbe  crown 
was  so  great  formerly  m  at  present.  I  beUeve  (hs 
Judges  then  were  less  dependent  on  the  crown  and 
more  dependent  on  the  people  than  they  are  at  thia 
hoar.  Tbe  Judges  then  sat  on  the  bench,  knowing 
that  Ihey  might  be  turned  down  again  to  plead  aa 
common  advocates  at  the  bar ;  and  indeed  it  was  no 
unusual  tiling  In  those  days  to  see  a  counsel  at  the 
bar  brow-beaten  and  bullied  l^  a  chief  Justice  on  the 
beneh,  who  in  a  abort  time  after  was  to  change  plaoea 
with  the  oounael,  and  to  reoeive  himadf  the  same 
treatment  in  hia  turn ;  and  oluraoter  and  reputation 
were  of  more  oonaequsnce  to  the  Judges  than  than 
they  are  now.    They  are  now  oompletely  and  Ibrenr 
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Independent  of  Die  people,  and  have  every  thing  to 
bope  for  for  Ulem^4elve■  and  their  famllteg  from  the 
orown."  I  do  not  aee  how  any  republlonn,  After 
reading  the  liyea  i>f  Bnoh  men  aa  Eldon  and  Ellen- 
borough,  can  adrncAle  the  obolca  of  Judges  by 
appointment  A  perusal  ot  each  btiigraphles  must 
convlnoe  one  that  even  the  wlseot  and  pnreit  men  ar« 
eafely  intnuted  with  onl;  a  measured  degree  of 
Iraeepomdble  power. 
.  Aa  an  example  of  Kenyon'e  Intempennoe  toward 
Ruitore,  I  may  cite  General  Gunning's  case.  In  which 
be  told  tbejary  that  the  defendant  Gunning  waa  "an 
abominable,  hoary,  degraded  creature." 

Kenyon'a  morality  was  of  the  loftieet  but  narroweat 
kind.  He  enoonraged  actions  of  erim,  e»n.,  and 
under  his  rule  vordlL-ts  of  £G,000  and  XID.OOO  were 
not  ununial.  He  reaulutely  set  bis  hce  against 
gambling,  and  threatened  to  proaecnle  tboee  of  the 
nobility  who  indulged  In  it.  "Th^  tlihilc  they  are 
too  great  for  the  law,"  said  this  amiable  Judge; 
"  (bough  they  should  be  the  flret  ladlaa  In  the  land, 
tbey  shall  certainly  exhibit  themselves  on  the  pil- 
lory." GlUray  published  a  caricature,  entitled  the 
"Exaltation  of  Faro's  Daughters,"  In  which  Ladles 
Buckingbamsbire  and  Arcber  are  represented  side 
by  Bide  In  the  pillory,  upon  wbioh  Is  a  placard,  in- 
scribed "Cure  fbr  Gambling,  published  by  Lord 
Kenyon  in  the  Conrt  of  King's  Bench,  on  May  Oth, 
ITSti."  An  ImltaUon  of  Uiis  print  appeared  shortly 
after,  entitled  "  Cocking  tiie  Greeks,"  In  which  the 
same  ladles  were  similarly  exposed,  tbe  short  and 
plump  Lady  Buoklngluunshlre  belog  depicted  as 
obliged  to  stand  tip-toe  on  bar  own  fiwo-bank  box  to 
raise  ber  neck  to  her  taller  companion's  leveL  Lord 
Kenyon,  In  tbe  ohaiaoter  of  public  crier,  ringing  bla 
ImII,  procl^ms,  "Oh  yes  I  ob  yest  tbia  Is  to  give 
notice  that  seveial  silly  women,  in  the  parishes  of  St. 
Giles,  Su  James,  and  St.  George,  have  caused  mncb 
uneasiness  and  distress  In  flunilies,  by  keeping  bad 
houses,  late  hnun,  and  by  shuffling  and  cutting  have 
obtained  dlven  valuable  articles ;  whoever  will  bring 
before  me,"  etc.  His  efforta  to  abolish  the  crime  of 
duelling  were  more  dignified  and  commendatile.  He 
also  punished  tbe  llbelen  with  a  vigorous  larti.  His 
ntlerwsntof  baraorwMS  amuaingly  evinced  In  tbe 
lilMl  case  of  Lord  Lonsdale.  The  libel  complained 
of  waa  aa  follows :  "  The  printers  are  much  perplexed 
about  the  likeness  of  Uie  devil.  To  obviate  this  dlffl- 
culty  concerning  his  infbmal  nu()eaty,  the  hamoroua 
Peter  Pindar  has  recommended  to  bla  ftiend  Opie  the 
countenance  of  Lord  Lonsdale."  Ershlne  preOMwd 
bis  argument  fbr  tbe  defense  by  remarking  that  tbe 
writer  mide  no  malicious  Insinuation;  for  he  did  not 
recommend  his  lordship  to  be  painted  wltb  boms. 
Kenyon  basUly  Interrupted  him:  "Tbe  tongue  of 
malice  has  never  said  that."  It  la  onnecceaary  to 
follow  bim  in  hia  oiqireasive  rultnga  of  the  law  in 
these  cases,  to  ^d  the  canse  of  ^'ranny  and  tbe  aup- 
pTMsion  of  free  speech. 

It  will  be  a  comparative  relief  to  turn  tnxa  these 
oonslderaUona,  and  look  for  a  moment  at  two  less 
serious  oflbnsea  — bis  panlmwy  and  his  bad  I^in. 
In  iqfard  to  the  first,  hia  idea  of  money  Is  Inferable 
ftom  bis  remarks  In  a  wiUaRsa,ln  which,  arguing 
fcttherightofteaUBientatydlspoaltlon,  hesatd!  "If 


they  were  disappointed  in  that "  —  the  right  to  lenve 
their  money  as  they  please  —  "Vie  grtai  and  main 
jmrmtit  of  men  in  society  was  disappointed."  "  Why 
dn  you  menUon  hU  spit,"  aald  Jekyll,  "  when  you 
know  notiitng  turns  upon  that !"  In  relation  to  bla 
want  of  hospitality,  tbe  same  bitter  wag  said :  "  It  la 
Lent  all  the  year  round  In  bis  kitchen,  and  peadon 
week  in  his  parlor."  His  penuriousness  and  bis 
bad  IdHn  were  hit  offby  EJIenborongh.  AAerKen- 
yon's  death,  a  hatchment  was  put  on  his  house,  with  the 
moUo  panted  by  mistake,  Jitors  janua  vittz.  Eldon 
Insisted  that  Kenyon  so  ordered  It  to  save  the  extra 
expense  of  the  final  dipthong.  In  the  house  of  lords 
he  talked  about  Jlojp-ante  bello,  tor  pendente  betUi. 
He  was  contlnaally  lu^ng  In  classical  quotations 
without  regard  to  their  appoalteneaa,  or  cars  or  knowl- 
edge of  their  correctness.  When  be  wished  to  express 
Um  (3ea  stare  deeitis,  he  would  say  gtare  super  anti- 
quat  viat.  Another  fiivorltc  was  melint  est  peter« 
/antes  quam  seetari  vivos.  He  would  Inform  the  bar 
Uiat"  the  court  will  take  time  to  consider  this  case 
'propter  diSiettUatem.' "  "  Go  to  chancery,"  said  he 
to  an  importunate  sailor,  "abi  in  malem  rem." 
"  TaS^,"  said  Thurlow  (he  alvrays  called  bim  Tafl^), 
"  when  did  you  first  think  the  court  of  chancery  wan 
sneh  a  *  mala  res  T  I  remember  that  you  made  a 
yery  good  thing  of  It."  To  illustrate  the  oonclusive- 
nMs  6f  some  foct,  he  B^d ;  "It  Isaaplainaathenoeea 
on  your  faces  — '  latet  anguis  in  herba.' "  In  "  West- 
minat^  Hall,"  a  miscellany  of  legal  anecdote,  be  is 
acarcdy  caricatured  when  represented  aa  saying  to  a 
Jury;  "Having  tbtia  discharged  your  conadencos, 
gentlemen,  you  may  retire  to  your  homes  In  peace, 
witb  tbe  dellghtftal  conadouaneas  of  having  performed 
your  duties  well,  and  may  lay  your  heads  upon  your 
pillows  and  Bay,  *  out  Ocesar  out  nuUus.'  " 

His  choice  of  English  was  hardly  more  Judldous, 
and  mixed  metaphors  disfigured  bis  speech.  For  in- 
stance:  "Tbe  allegation  Is  as  brf^m  the  truth  'as 
old  Bolerinm  from  tbe  Northern  Main,'  a  line  I  have 
heard  or  met  with  Gods  knowwbeer" — (his mode 
of  pronouncing  wAer«).  "  This  Is  the  last  hair  In  tbe 
tail  of  procrastination."  "If  a  Individual  can  break 
down  any  of  those  safeguards,  which  tbe  conatltutlon 
has  so  wisely  and  so  cautiously  erected,  by  poisoning 
the  mind  of  the  Jury  when  they  are  called  upon  to 
deolde,  he  will  stoA  the  adminlatratlon  of  Jnstloe  In  its 
moat  vital  parts."  Tbe  .estimate  which  bis  contempo- 
raries put  oa  his  learning  is  erldenced  by  Coleridge's 
qwobiypbal  story  that  be  referred  to  the  emperor 
Julian  as  "so  celebrated  for  every  chriatlan  virtue 
tbat  he  was  called  Julian  tbe  Apostle!"  Add  to  this 
that  bis  elocution  was  extremely  nngraceftU  and  In- 
distinct, and  his  attire  alovenly  and  mean,  and  we 
think  he  must  have  been  a  pretty  figure  for  chief  Jus- 
tice of  England  t 

What,  then,  was  tbe  secret  of  the  snooMa  of  this 
man,  set  to  succeed  the  learned,  the  courtly,  the  per- 
suasive Mansfield  T  In  a  word.  It  was  this :  he  knew 
tbe  law,  and  honestly  and  fearlessly  administered  it 
When  Brekine  and  Mingsy  were  in  high  debate,  he 
settled  the  oontroversy  In  bis  own  rough  way:  "Tbia 
Is  a  contest,  gentlemen,  fbr  victory,  and  not  for  Jus- 
tice ;  bnt  I  have  made  up  my  mind  and  will  not  be 
moved  ftom  it,  ttiod^  ssnaijod  by  n  ' 
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MM  iMnd  and  lUttery  on  the  other."  This  wm  the 
kflT-not*  of  hia  entlra  oonne.  H«  never  missed  at- 
tendii^  dinreh  In  twenty-elx  year&  He  was  an  nxo- 
rioaa  hneband  and  a  Ibnd  tUher.  He  revered  the 
i<ary  lyatem  almcwt  to  adaUUoa.  Tlkese  last  three 
tntlts  were  snffldent  to  endear  Um  to  the  British 
pnblio,  even  If  be  bad  not  been  an  aooomplished  law- 
yer. I  have  dwelt  on  his  f<ribtea  and  short  oomings 
beoatue  they  are  not  Ibnnd  In  the  books.  Hia  learn- 
tog  adores  every  page  of  the  reports,  and  has  left  the 
marks  of  its  forming  hand  on  a  vast  quantity  of  oar 


ON  U8UBT. 


(OnolwlntAt™  pavn  **i.) 

Aa  to  nsnry,  tn  partlea  proonring  loana,  it  may  he 
MUd  that,  whether  a  bonua  or  premlnm  is  In  the 
nature  of  a  gilt  or  promise  at  the  time  of  the  trans- 
action, is  a  question  of  Ikot ;  if  the  undertaking  as- 
anmes  dlaUnctness  enongh  to  become  a  oonlract  for 
additional  Interest,  tlie  penalties  of  the  asury  law  would 
attach.  In  New  Toik  d^  a  very  large  boslnBea  ia 
done  by  broken  in  procuring  Inane  of  money,  and  the 
queaUoD often  ariM8,what  tranasotlonsare  nsarioasr 
It  is  dear  that  if  the  borrower  pays  a  broker,  or  any 
other  person,  a  oommleslon  for  his  services.  In  effecting 
a  loan,  in  addition  to  paying  lawftal  Interest,  It  does 
not  render  the  loan  osarions :  provided,  the  broker 
or  the  peraona  aola  aa  agent  merely,  and  Is  not  in 
fiMt  the  person  making  the  loan,  and  the  lender  re- 
oelvea  no  part  of  the  oommlsslon.  Oorutil  v.  BaUlwin, 
31  K.  T.  ai9.  On  the  other  hand,  If  the  loan  was  In 
&ot  made  by  the  person  pretending  to  sot  as  broker, 
his  reoetvlng  a  oommlsslon  beyond  simple  iotervat 
would  oonatitnte  nsnry. 

It  is  abundantly  sustained  by  Prof.  Parsons,  in  his 
work  on  Ccwtraots,  and  by  deoldoiu  of  thia  stale  and 
others,  that  tbe  lender,  whether  banker  or  broker, 
Bu^  charge,  in  addition  to  the  disoonnt,  a  reasonable 
■am  tbr  his  trouble  and  servleea  In  procarlng  tbe 
loan.  And  this  principle  or  rule  ia  not  confined  to 
bankers  and  brokers,  bat  Is  extended  to  all  cases  in 
which  there  maybesnch  services  as  are  fldrly  entitled 
to  compensation,  although  the  lender  be  neither 
banker  or  broker,  nor  ei^taged  in  trade,  and  lends 
his  own  money.  Nor,  if  it  be  In  words  and  form 
usorioos,  willlt  beheldsOfif  Insubetanoeandlnlkot 
It  is  entirely  legaL  And  all  these  quMtiona  are  for 
tbe  Jury  to  determine,  who  most  Judge  of  the  Inten- 
tion of  the  parties,  which  lies  at  the  foundation  of  the 
Inquiry,  traia  all  the  evidence  and  olrcamstancee. 
The  ordinary  discount  of  a  bank,  althongb  it  take  in 
Ihot  sometbli^  more  than  lawful  Interest,  ia  held  not 


In  thecaseof  AEoref  V.  Cba,JndgeWoonBTrrraayB; 
"  The  lender,  when  he  claims  for  extra  trouble,  must 
■bow  the  nvuble  and  expense  partienlarly,  and  then 
be  may  recover.  If  there  has  been  a  bonajidt  saorl- 
flce  of  time,  money  or  proper^,  for  the  benefit  of  the 
borrower,  or  for  his  accommodation,  he  may  recover 
an  extra  premium,  and  it  will  not  be  usury ;  and  as 
to  what  is  a  reasonable  oommlsaian  or  compensation 
oanoot  t>e  gathered  from  reported  owes,  but  must,  of 
oouss,  be  a  matter  of  proof,    11  Barb,  SOi 


Tbe  most  recent  and  controlling  case,  perhaps,  on 
this  question  is  the  case  of  TlatrttoK  v.  CbmeU,  M  N. 
T.281;  therein  it  waa  held  that,  where  ■  par^ia 
soUdted  to  make  a  lean,  and,  to  procure  the  means  of 
doing  BO,  spends  time  and  incurs  trouble  and  expense 
In  collecting  the  same  f^m  others,  and  does  this  at 
the  reqaeat  of  the  borrower,  and  upon  bis  sgreement 
to  pay  for  such  services  and  expenses,  the  transaction 
Is  not  asurions. 

And  the  amount  of  the  commlsalon  is  of  no  impor- 
tance, except  so  flu*  as  it  may  bear  upon  the  question 
of  Ihct,  whether  there  was  an  usurious  intent.  Ho, 
also,  held  tai  the  case  of  Bmilh  v.  Marvim,  27  N.  T. 
137. 

In  a  case  whldi  we  tried  at  the  January  dranlt, 
I8T0  (Z^nge  v.  Sempaltad),  where  our  client  sued  to 
recover  a  large  sum,  being  the  amount  of  several 
loans,  the  defendant  set  np  usniy.  The  case  turned 
prindpally  apon  the  qnestions  whether  the  amonnte 
received  by  the  plaintiff,  or  agreed  to  be  paid  by  tbe 
defendant,  over  tbe  sums  loaned,  were  agreed  to  be 
paid  as  extra  interest,  or  for  trouble  and  expense  in 
getting  the  money  In  loan. 

The  court  oharaed  the  Jury  that  tfaey  were  to  Judge 
of  tho«e  Ikcts,  and  dedde  flrom  all  tbe  drcumstanoes 
inUie  case,  and  that  if  tbe  sums  agreed  to  be  prid  ware 
intended  aa  for  the  trouble  and  expense  in  getting  the 
moneys,  there  could  be  no  usury ;  and  the  Jury  re- 
turned a  verdict  for  tbe  plaintllTL 

In  determining  the  question  of  nsnry  each  pnrtlon- 
lar  loan  must  stand  diatinot  and  aepaiate,  and  must 
be  sustained  or  lUl  by  Itself,  and  cannot  ordinarily 
be  varied  or  modified  by  extrindc  dmumataneet^ 
Thus,  no  evidence  of  prim-  loans  Is  admissible  to 
prove  usury  agidnst  the  loans  in  suit,  nnleaa  tbey  be 
connected,  and  in  some  way  be  a  part  of  the  same 
transaction.  This  view  is  well  established  tn  tbe 
court  of  appeals  case  of  QtUfn  v.  Chmler,  II  N.  T., 
9S8;  aIso,itlsBolalddownlnthecaseof  JRvIeJlaia 
o/  Boehetler  v.  Itiffnep.  SS  N.  T.,  818. 

If  a  party  guarantee  or  Indorse  paper  for  two 
months  at  two  and  one-haIfperaent,itlsnatnsnrloan 
(where  there  ia  no  loan),  for  a  man  may  lend  or  sril 
his  credit  as  well  as  goods  and  lands,  dealing  Airly, 
at  any  price  be  can  get.  This  prindple  is  ftally  sas- 
t^ned  In  the  caaes  of  Beat  v.  Smith,  »  Oowen  K.,  0t7, 
and  4  Denlo,  204. 

If  A  loan  money  to  B  on  simple  interest,  and  on 
paying  the  same  B  expreseee  gratitude  by  a  gift  to  A, 
either  of  money  or  goods,  this  would  not  be  uaurlons. 
But,  if  it  be  given  in  acoordanoe  with  a  previous 
promise,  usury  would  attach. 

The  best  antboriUes  reoognlee  the  principle  that 
none  but  parties  or  prtvies  to  an  asarlous  oontract 
can  take  advantage  of  It:  and  to  avoid  a  security  It 
must  be  shown  that  tbe  agreement  i 
ftom  Its  origin  or  Inception.  Ifie/utU  v 
Peters  B.,  103 ;  S  Mass.,  IDl. 

Usnry,  though  commonly  considered  an  nncon- 
sdonable  defense,  Is  still  a  legal  one,  and  If  pnv*i 
dear1y,theoonrta  are  bound  to  sustain  It;  IflmpoUtlO 
(as  we  shall  endeavor  to  show),  tbe  legtslatnre  ahMM 
can  annul  or  repeal  It, 

It  is  a  defense  which  is  not  eneonrsged  by  tfa* 
ooniu  In  New  York  stale ;  and  by  tbe  taws  oT  IM* 


THE  ALBANY  LAW  JOUBNAL. 


449 


neitlMr  a  cotporMion  nor  ■  receiver  <>f  one  can  m&In- 
Uln  kn  aotkHi  to  recover  iMok  naurioiiit  premiums 
psldbylk 

Aa  I  hkve  already  Indlntod,  the  ooartB  of  New  York 
do  not  encoangs  the  defeiwe  of  uaary ;  fa  fact  they 
Are  prone  to  look  upon  It  with  dlstavor,  and  to  bold 
tlie  pMty  who  aata  It  ap  to  alrlcteat  proof. 

The  technical,  honorable  and  astute  Judge  Lott,  In 
delivering  the  opinion  of  the  court  In  the  case  of 
FoIenliM  V.  Oaniur,  40  N.  T.,  2ia,  says :  "It  most 
be  MHiaidered  the  eetUed  rule  of  law  in  thU  alate  that 
tbe  OHMS  la  upon  the  p«rty  seeking  to  avoid  an  agree- 
ment ••  nanriona,  not  merely  to  eotabllah  an  uttnri- 
ona  intent,  bnt  to  prove  the  fiutts  from  which  that 
Intent  i«  to  be  deduced."    Also  see  32  N.  Y.,  605. 

And  the  able  Judge  Brown,  in  commenting  upon 
tbe  statute  of  uaury  (passed  1837),  in  the  renowned 
cue  of  Cartia  V  Leavia,  15  N.  Y.,  I&l,  obserrra :  "  It 
Is  In  bot  a  barbarous  act.  nnworUiy  of  the  age  and 
country  where  It  is  found,  for  It  abrogates  the  Just 
■nd  eqniiable  maziui  tliat  a  pl^ntio;  to  entitle  bitn- 
•eir  to  equity,  must  do  equity,  and  required  the 
chancery  courts  to  lend  their  aid  to  enforce  a  penalty 
t^r  forfeiture." 

Although  die  sentiment  esprMBed  by  Judge  BtmWK 
la  posiUve  and  strong,  and  may  seem  to  go  ratlier  br, 
yet  the  Judges  of  our  state,  we  are  led  to  believe,  are 
prone  to  view  llie  law  in  a  similar  abpeot. 

Aa  to  tbe  mode  of  pleading  usury,  we  may  obeerve 
that,  where  UHury  is  set  up  aa  a  defense,  the  usurioos 
oontiact  should  be  so  pleaded  that  it  may  appear  what 
rate  or  amount  of  interest  was  taken  or  secured,  and 
on  what  sum  or  sums,  and  for  what  time ;  and  the 
answer  should  show  a  oorrnpt  intonU 

When  these  Ikcta  ^>paar  trom  the  temu  of  the  an- 
swer, nothing  fUrther  is  neaeaaary  to  make  U  sofil- 
Olenlly  definite. 

If  tbe  answer  avers  that  tlte  plslntlff  discounted 
the  drafts  (fur  example},  sued  on  at  an  nsnrlons  rato 
of  Intorest,  contrary  to  the  statute,  and  then  speolfies 
the  amount  of  Interest  taken,  this,  though  it  may  or 
may  not  be  an  Inaufflcient  averment  of  a  corrupt  in- 
tent, is  Dot  so  palp*bly  defective  in  this  respect  as  to 
ButhorlM  a  Judgment  for  tt>e  [dalntlff  for  Mvolons- 
ness.  It  was  thus  aubatsntlally  held  in  the  recent 
case  of  3^  National  Sa»ko/ tie  MetropolU  v.  OrmUh, 
48  Barb. 

Having  thus  ^ven  a  bird's-eye  view,  and  some 
Ulttstratluna  of  the  practical  bearing  of  the  uaory  law 
of  tbe  Stales,  let  us  proceed  to  oonslder  lis  Incom- 
moditiea,  and  the  detirabillly  of  a  reform  in  the  law 
of  Mew  York. 

We  are  told  that  the  Mosaic  law  prohibited  the  Jews 
Itoin  taking  Interest ;  but  this  may  be  shown  to  have 
been  more  a  political  than  a  moral  precept,  for  it  only 
prohibited  them  from  taking  usury  of  their  own  r 
expressly  allowing  them  to  exact  It  of  strangers.  Aa 
we  read  in  Dent.  xxlU,  19,  20:  "  Thou  shstt  not  ] 
upon  nsury  to  thy  brother;  usury  of  money,  usury 
of  vlctusla,  usury  of  any  thing  that  Is  lent  upon  usury. 
Unto  a  stranger  thou  mayeat  lend  upon  usury,  bnt 
nntu  thy  brother  thou  stialt  not  lend  upon  usury. 

Which  Is  conclusive  from  this  sUud-puint,  that  lbs 
taking  of  usury,  or  a  reward  for  the  use  -'  for  so  the 
Wotdslgnlfies)  —  Is  not  Tnalvm  inir.    Ovbrscrupnloua 


writers  have  often  Oiawn  arguments  from  tbissonroe, 
and  from  tbe  fantdful  theories  uf  Aristotle,  Domat, 
and  Potbier,  that,  as  money  Is  naturally  barren,  to 
make  it  breed  money  is  preposterous. 

Against  tbe  taking  of  usury,  some  theorlsto  haro 
held  that  It  were  a  "  pity  the  devil  ahootd  have  Qod'S 
part,  wbli^li  Is  tbe  tithe  ;"  that  the  usurer  is  tbe  great- 
est Sabbath  breaker,  because  his  plow  goeth  eveiy 
Sabbath,  and  that  he  is  tbe  drone  Virgil  speaketh  of, 
Ignavum/ueos  peeui  a  prattpibut  arixnL 

Tbe  canon  law  likewise  prohibited  tbe  taking  of  any 
interest  for  money  loaned,  pronouncing  it  a  "  mortal 
sin."  It  is  not  surprising,  that  under  anch  atiennous- 
nesB,  tbe  taking  of  intoreet  should  have  been  looked 
upon  with  profound  Jealousy  ;  and,  ss  some  writer 
has  said,  with  "  horror  and  ountompt." 

In  that  age,  when  nothing  was  considered  honora- 
ble but  tbe  plow  and  the  sword;  when  money,  as 
sucli,  was  comparaavely  a  necondary  oonslderatiou  — 
not  a  merchantable  commodity  as  now;  It  may  ba 
readily  imagined  how  thoroughly  the  popular  mind 
became  imbued  with  tills  sentiment.  There  seems  to 
L>e  no  foundation  In  natural  or  revealed  roUglon,  In- 
hibiting a  man  ftom  realizing  a  profit  on  his  money 
as  well  as  on  articles  of  merchandise ;  or,  if  A  wer» 
to  let  ills  horse  to  B  togo  a  journey,  it  is  no  more  than 
Just  that  A  should  receive  an  equivalent  for  Budi  ben- 
efit :  and,  within  tbe  purview  of  the  statute,  a  com- 
pensation In  such  cases  greater  than  the  rato  of  sevMi 
per  cent,  is  a  idmple  hiring,  i  Wend.  678 :  Ord  on 
Usury,  28. 

Before  proceeding  ftirther  In  this  Inquiry,  It  mi^btt 
proper  to  enumerate  tbe  arguroenta  used  by  ablo 
authoritiea  on  the  respective  sides  %  and,  firstly,  those 
Bustainlng  thair  policy. 

It  is  obaorred  by  Dr.  Adam  Smith,  in  his  "  Wealth 
of  Nations,"  "thatifthelegal  rat«of  interest  was  fixed 
at  a  high  rate,  the  greator  portion  of  the  money  of  the 
country  would  be  lent  to  prodigals  and  prcijectont, 
who,  alone,  would  give  so  mucli,  and  thus,  instead  of 
being  employed  to  profit  and  advantage,  ss  it  might 
be  in  bettor  hands,  it  would  meet  likely  be  wasted 
and  destroyed ;  and  that  audi  an  alteration  would 
lessen  tbe  value  of  land." 

That  these  reasons  are  the  prlndpal  ones  relied  upon 
in  support  of  this  side  of  the  question,  may  be  ahown 
by  the  language  of  Lord  Chief  Justice  Bist,  who,  In 
deliveringthe  opinion  ofthetwelvejudges,  in  the housa 
of  lords,  on  a  qoeetion  of  foreign  interest,  observed: 
"That  ttie  supposed  policy  of  the  osnry  laws.  In 
modern  times,  is  to  protect  necessity  against  avarice ; 
to  fix  such  a  rato  of  interest  as  will  enable  industry 
to  employ  with  advantage  a  borrowed  capital,  and 
thereby  to  promote  labor  and  Increase  the  natlonsl 
wealth;  and  to  enable  tbe  state  to  borrow  on  better 
terms  than  would  be  made,  If  speculators  could  meet 
the  minister  In  the  money  market  on  equal  tanns." 

With  all  due  deferenoe  to  the  weight  of  anthorli^, 
there  seems  mntdi  In  these  argumsnta  anI))eot  to 
denisl  and  exception. 

First,  it  Is  asserted  "  that  the  greatsr  portion  of  tba 
money  of  tlte  country  would  be  lent  to  prodigals  who 
alone  wonld  give  so  much."  Here  we  remark.  In  tb« 
first  place,  that  the  lender—  nnleas  mora  simpte  than 
Is  diaracteristia  of  that  clan— wonld  never  lend  hi* 
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cash  to  prodigals  wlthont  ample  wcnrity  for  Its  poy- 
mont;  and,  on  tho  other  band,  the  prodigal,  however 
prodigal  he  might  be,  would  not  be  likely  to  paj  ex- 
orbitantly when  It  ooold  be  procnred  at  m  tittuptt 

If  the  prodigal  oonld  give  R«cari^,  he  oonld  borrow 
on  equal  terms  with  others.  I!  he  can  give  no  seon- 
lity,  he  oannot  borrow  at  all ;  or,  if  lent  to  hhu  on 
rl^,  snch  risk  ought  to  Jnatlfy  Uie  ezoen  orer  the 
regular  t«lft 

With  reapeot  to  tlie  efficacy  of  protecting  men 
ag^nst  themselvea,  however  desirable  snch  a  conrae 
might  be,  It  1b,  in  thia  respeot,  ImpraoUcable,  oalew 
by  placing  sndi  panle*  under  the  guardianship  or 
administration  of  thrir  Mends.  Bmldei  this,  tboee 
who  require  thia  protection  agalnat  themselTea  are 
very  few,  and  would  not  jnstl^  a  mle  whlcb  would 
■fltat  the  great  majority  alike  with  the  others. 

As  for  fbe  argument  that  Oie  government  would  be 
able  to  borrow  money  on  better  terms  If  a  rata 
of  Intereet  be  fixed,  it  may  be  said  that  at  whatever 
rate  It  be  fixed,  yet  the  c^iUlist  would  still  not  lend 
when  other  good  Inveatmenia  paid  a  higher  rate.  80 
that,  In  any  event,  the  government  would  be  snt^ect 
to  competition  In  this  reepetit,  and  would  be  sHIl 
affected  by  its  current  price.  But  let  na  examine 
authorities  on  the  other  aide. 

"Uoney,"  observes  Mr.  Locke,  "  la  an  unlvenal 
commodity,  and  Is  as  necessary  to  trade  as  food  ta  to 
liA;  and  everybody  most  have  It  at  what  price 
they  can  get  It,  and  invarUbly  pay  dear  when  it  Is 
scarce ;  you  may  as  naturally  hope  to  set  a  flxed 
price  upon  the  oaa  of  bousea  or  of  ships  as  monsy." 
"Those  who  will  consider  things,"  he  continues, 
"  beyond  their  names,  will  find  that  money,  as  well 
as  all  other  commodiUea,  Is  liable  to  the  same  change 
and  Inequality,  and  the  rata  of  mon^  Is  no  more  capa- 
ble of  being  r^fulated  Uum  the  price  of  land ;  because. 
In  addlUon  to  the  quick  changes  that  happen  In  trade, 
this  too  most  be  added,  that  money  may  be  canied 
In  or  out  of  the  kingdom,  which  land  cannot."  Lord 
Bacon  also,  considering  this  snli^ect,  remarks,  "  that 
it  la  vanity  to  suppose  there  can  be  borrowing  with- 
out profit ;  end  as  great  Inconveniences  would  arise  If 
borrowing  were  cramped,  in  order  to  retain  the  ad- 
vantages and  avoid  the  disadvantage  of  usury,  two 
rates  of  Interest,  a  less  and  a  greater,  should  be 
adopted,  the  one  to  suit  the  borrower  who  has  good 
security,  and  the  other  to  suit  the  merchant,  whose 
profit  being  higher  will  bear  a  greater  rate." 

Similar  views  are  expressed  by  Jeremy  Bentbam,  In 
his  defense  of  usury,  where  It  is  said  that "  tbe  Idea 
of  fixing  one  rate  of  Interest  for  every  kind  of  security, 
and  at  every  period,  la  aa  absurd  as  if  the  law  were  to 
fix  the  same  price  for  mil  horses,  aa  the  value  of 
horses  dlfiBTs  not  more  than  the  value  of  money  on 
diO^rent  occasions." 

And  Lord  Brougham,  In  a  speech  delivered  In  the 
house  of  oommona  in  181S,  declared  that  tbe  repeal  or 
modification  of  the  usury  laws  was  a  measure,  In  tbe 
present  age,  all  mankind  agreed  was  perfectly  salb, 
calculated  toafford  the  grsatest  measure  of  reliar,  and 
Innoxlona  to  the  borrower,  tbe  lender,  and  to  the 
State.  It  has  always  seemed  to  us  that  a  valid  and 
principal  otjectlon  to  these  laws  U  that  they  establish 


an  nnlllHin  rate  fbr  all  risks  1  and  tbe  risk  being 
always  greater  or  various  In  mercantile  aflblrs,  their 
operadOD  is  manifestly  injurious  to  tbe  trsdins 
Interests. 

It  seems  dear  that  no  one  would  lend  on  bottomry 
or  retponiUntla  at  the  same  nte  aa  upon  mortgaga 
security ;  and  to  make  a  dlsUnotlon  on  princtida 
would  be  vacating  Uie  reasons  upon  which  the  nanry 
lawsreat. 

In  18S4  a  petition  was  presented  to  tbe  legislature 
.of  Massachusetts  from  certain  dtliens  of  Boston, 
which,  after  setting  forth  that  such  laws  were  founded 
on  erroneons  principles,  and  were  at  variance  witb 
the  commercial  spirit  of  tbe  age,  asked  that  they  b« 
totally  repealed.  In  the  same  year  the  committee  to 
whom  it  was  referred  submitted  a  report  wbidi  in- 
dorsed the  argumenla  of  the  pelitionsrs,  and  admit- 
ted that,  on  principle,  their  total  r^Mal  would  be  Justi- 
fied. Tbe  committee,  however,  in  conatdering  that 
such  sndden  and  extensive  changes  In  the  laws  woald 
be  generally  Inexpedient,  were  content  with  reoom- 
mending  thdr  repeal  only  so  fltr  as  they  afltioted 
promlsaory  notes  and  bills  of  exchange. 

Amendments  of  a  rimllar  Import  were  proposed  by 
a  oommlttee  of  the  bouse  of  commons  in  En^snd  aa 
early  ts  1818. 

To  establish  a  Just  snd  proper  medium,  so  that  mon- 
eyed m«i  will  be  induced  to  lend  their  wealth,  and 
thereby  quicken  trade,  has  been  considered  by  prao- 
tlcal  Uiinkers  as  the  saftr  and  more  politic  prindple, 
especially  in  a  government  whose  organic  law  par- 
takes either  of  the  repnUlcan  or  democratic  form. 

In  the  Athenian  republic,  Solon  la  said  to  have  per- 
mitted the  people  to  regulate  the  tats  of  Interest  by 
contract ;  but  De  Fsnw  obeervea,  that  usage  finally 
fixed  Oie  rate  at  twelve  per  cent.  In  oeitain  cases,  and 
el^teen  per  cent  In  othera. 

Grotina  believed  thata  "  reasonable  Interest "  ought 
to  be  allowed  upon  loans ;  but  as  to  what  eonstttutes 
a  reasonable  rate  must,  in  the  nature  of  thinga,  be  de- 
termined and  regulated  by  dronmstancee — Oie  pecu- 
liar state  of  Bodnty,  commerce,  and  country,  and  the 
msnner  and  kind  of  bnslneas  trenaacted  — for  what 
would  suit  the  demands  of  the  people  In  China  would 
not  meet  with  tbvcr  in  England,  neither  will  the  ral« 
of  interest  adapted  to  an  Inland  state  or  dty  satisfy 
the  people  of  s  setqnrt  dty  or  state. 

TtM,  it  Is  desirable  to  Inaugurate  a  rnform  in  the 
usury  law  of  New  York  seems  apparent,  but  how,  and 
in  what  particular  mode,  is  not  an  easy  problem  to 

In  times  of  great  flnandal  embarrassment — when 
money  seems  to  be  worth  almost  any  price  to  tbe  bor- 
rower — when  men  are  ready  to  hypothecate  thdr  real 
estate  or  stock  In  trade,  and  stipulate  to  pay  enormoua 
rates  of  interest— at  such  Umee  It  is  that  a  law  Just 
and  equitable  should  Umlt  tbe  rate  of  Interest.  It  la 
necessary  for  the  security  of  the  community  that  sonM 
rate,  commercially  Just  and  equitable,  should  regu- 
late interest,  so  that  the  nsh  borrower  or  speculator 
shall  be  properly  curbed  In  his  eagerneas  to  nis* 
money ;  and  thus,  while  the  borrower  is  restrained, 
the  creditor  Is  protected. 

To  eetabllah  a  legal  rate  at,  aay  six  or  seven  per 
cent,  with  the  privilege  of  allowing  ths  parties  to 
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a  larger  rate — uy  aa  vawib  ■■  ten  or  flf- 
tMn  p«r  f»[it  per  annom,  or  wlthoat  having  any 
llmll^oa  whatever — It  eeeioa  to  us  that  It  would 
be  better  adapted  to  tbe  wants  of  the  oommunlty,  par~ 
Ueularly  tn  our  larger  oiUes,  than  the  preeent  law. 

The  late  Henry  Thomas  Buckle  (who  was  one  of 
'  England's  brightest  intallects).  In  ^eacantlng  apon 
Aristotle  —  whom  he  ooDridered  little  Inferior  to  Plato 
In  depth,  and  much  his  snperlor  In  comprehensivs- 
neaa — of  hie  speculative  Idea,  that  no  one  ahontd  give 
or  reoelve  interest  for  tbe  use  of  money,  remarks: 
"  An  Idea,  which,  if  it  had  been  pat  Into  execution, 
would  have  produced  tbe  most  mischievous  results ; 
would  have  sti^ped  the  aooumulatlon  of  wealth,  and 
thereby  have  postponed  for  an  Indeflulte  period  the 
drlllaatlon  of  the  world." 

Thus,  upou  Mr.  Buckle'e  phlloecqfdiy,  tbe  reoelvlng 
a  reward  for  the  use  of  money,  during  the  past  fbw 
oentniica,  has  uot  only  not  made  the  world  more  cor- 
mpt,  but  has  prodaced  a  healthy  ceet  In  trade,  yield- 
tng  wealth  and  all  the  deeirabte  elements  of  a  true 
elTlllialloD. 

Keeping  in  view  the  wants  of  oommerce,  the  courts 
of  New  York  state  have  Invariably  leaned  toward 
tbe  aide  of  eqni^  —  deprecating  tbe  plea  of  usury. 
And  who  can  deny  bat  that  It  is  better  Ibr  a  people  to 
Ijfve  laws  which  win  be  administered  with  respect 
and  meet  a  ready  acquiescence,  than  to  have  them 
evaded  by  the  business  community  and  the  oonrta. 

There  are  but  five  states  that  have  the  same  law 
governing  usury  as  Uie  one  of  our  state,  and  those  are 
New  Jersey,  Virginia,  North  Carolina,  aud  Florida ; 
and  In  each  of  those  states  sbilte  and  devices  are  oon- 
tinualiy  being  propagated  by  business  men  to  avoid 
tbe  penalty. 

Prior  to  May  IB,  1837,  the  laws  against  usury  had 
much  relaxed ;  but  by  an  act  of  that  date,  tJie  rigor 
of  this  probiblUon  wan  restored  in  fallest  force,  and 
usury  thereby  is  made  a  penal  offense.  InIS50(Lawa, 
chapter  172),  an  act  was  passed  prohll^tlng  corpora- 
tions interposing  the  defense  of  usury  in  any  case. 
That  was  a  step,  at  least,  in  the  right  direction.  For- 
tuues  are  daily  being  made  In  Wall  street  by  money 
bc^tUng  money,  despite  this  rigorous  law;  and  no 
one  rolls  on  the  man  now-a-daye  who  loans  his  money 
to  the  best  advantage,  takinghls  chances  of  the  breach 
of  honor  andof  law,  nor  is  the  matter  even  tauntingly 
cast  up  to  such  lenders,  ss  was  the  wont  a  fow  centu- 
ries ago,  against  which  old  exacting  Shylock  is  repre- 
sented as  having  retorted : 


Even  ther»  where  merchants  most  do  i 

On  mc.  my  buvalna.  and  roy  well-w 

"'icalUlnU         ■■    '-     ■      ■ 


Vfiiictiba'c»lhriDiiindi."—iler^anti^  Venice. 

The  incommodlties  or  disadvantages  of  this  usury 
law  of  New  York  mnst  be  apparent  to  every  candid 
and  thinking  mind.  If  the  law  were  to  be  repealed 
or  modified,  who  can  doubt  thst  there  would  be  mote 
merchants  end  greater  thrift,  as  more  capital  would 
then  be  employed  in  a  thousand  avenues  where  now 
Is  nought  but  Inactivity,  For  certainly  nothing  can 
promote  thrlfllneun  In  every  branch  of  trade  more 
readily  than  perfect  freedom  to  bay  and  sell. 

The  statute  makes  an  excepUon  In  contracts  of 
(mttomry  and  rttpondtrUia,  when.  In  Ihot,  In  money 
loans  the  oompenaaUon  recelvad  ft>r  the  benefit,  we 


eabmit,  oi^ht  to  be  commensurate  with  the  one  and 
inconvenience  or  hazard  incurred  by  the  lender. 
And  we  fidl  to  discover  any  thing  in  the  nature  of 
suoh  contracts  necessitating  this  sharp  distinction. 
The  theory  that  prodigality  would  follow  by  greater 
&cility  In  borrowing  has  been  exploded ;  and  it  has 
never  been  so  demonstrated  by  history.  On  tbe  con- 
trary, we  hold  that  by  restrictive  laws  in  times  of 
emergency  or  panic,  money  is  largely  enhanced, 
causing  the  pressure  greater  upon  Uie  distressed,  oom- 
peUli^  ruinous  Bocrldoes  of  property,  as  in  such  times 
men  will  not  lend  at  r^ular  rates  of  intereat,  and  If 
more  be  stipulated  for,  would  continuously  tremble 
under  usury's  fearfai  arm.  Men  have  thus  been 
bankrupted  and  mined  ratber  than  run  tbe  risk  of 
violating  this  law,  whioh  In  doing,  perhaps,  would  Imq 
for  him  both  "Itself  and  friend." 

The  profaibllory  system  thus  aggravatea.the  very 
evils  which  it  was  intended  to  mitigate,  making  often 
the  poor  poorer,  as  was  realised  in  the  panic  of  1857 ; 
the  rich  more  avaricious,  the  cautious  more  timid,  the 
prodigal  mure  prodigal,  the  rash  mora  rash,  and  In- 
troducing many  perturbations  In  society,  which 
secretly  impair  or  sap  the  foundations  of  truth  and 


ItiB  statutes  of  some  of  the  states  have  wisely  pro- 
vided, that  a  greater  rate  tlian  simple  interest  may  be 
rasovered  If  speollled  In  writing,  widoh  provision  has 
proved  to  be  (as  In  Michigan  and  Illinois,  for  example) 
fiu  more  advantageous  than  a  law  like  that  of  New 
Tivk.  And  even  in  California,  where  they  have  no 
penalty  for  usury,  but  parties  ore  left  free  to  oontraot 
for  money  or  goods,  commerce  thrives  almost  beyond 
oomporison,  A  usury  law  of  some  kind  may  possibly 
be  idiown  to  be  necessary  In  New  York,  but  we  hold 
that  the  present  one  works  Indubitable  evils. 

From  onr  experience  and  observation,  we  would 
eamestiy  recommend  that  interest  be  stUi  le^aliEed 
at  aix  or  seven  per  cent,  to  be  taken  by  moneyed  cor- 
porations ;  but  we  hold  that  It  would  be  most  politic 
and  iMnedciBl,  at  tiie  present  time,  to  allow  individuals 
to  make  such  oontraots  relative  to  money  advances  or 
loons  aa  they  shall  determine,  limiting  them,  say  to 
two  per  cent  a  month.  Such  a  reform  in  our  law 
would,  without  doubt,  work  very  beneficent  resnila, 
and  commercial  men  and  the  courts  wonid  then 
respect  and  strenaonsly  uphold  the  law ;  aa  with 
Lord  Bacon,  we  believe,  "it  Is  better  to  mitigate  nsnry 
l^  declaration  than  to  suffer  it  to  rage  by  cormivanee." 


CURRENT  TOPICS. 
The  time  has  gone  by  when  the  belief  was  generally 
entertained  tliat  English  law  was  tbe  perfection  of 
human  reason,  and,  consequently,  the  reluctance  to 
alter  It  Is  found  only  among  a  small  class,  that  might 
properly  be  termed  andent  coneervatlyes.  The  bllla 
of  Lord  Chancellor  Hatherly,  to  reform  the  law  and 
practice  In  England,  have  stirred  up  a  oonple  of  these 
ancients,  In  the  persons  of  Lord  St.  Leonard,  and 
X«rd  Chief  Jaslice  Cooeburit,  who  have  severally 
written  letters  to  the  lord  chancellor,  strongly  de- 
nouncing bla  proposed  reform.  We  confess  our  lua- 
blli^  to  understand,  firom  the  data  at  hand,  the  grotmd 
Of  tbe  opposition ;  but  that  it  la  not  the  proposed 
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ftisloD  of  law  and  eqnltj  Is  evident.  We  wonder 
at  this,  ainoe  the  union  of  Uw  and  equtt;  la  the  very 
climax  or  levolution.  The  reeult  of  these  letters, 
coming  aa  they  do  Rrom  such  bigb  sources,  may  be 
to  po«tpone  tot  the  araslon  legislation  on  the  subject. 
A  strong  effort  was  made  In  the  house  of  lords,  on 
the  30th  ult.,  to  postpone  the  high  court  of  Justice 
bill;  theMarquisofSallsburysaldall  the  judges  and 
two  ex-cbanoellors  were  opposed  to  the  measure,  and 
Lord  Csima  announced  hla  intention  to  oppose  tbe 
bill  clause  by  clause.  Bat  the  lord  chancellor  refused 
to  postpone,  and  the  house  went  Into  oommtttee  on 
tbe  bill  and  adopted  several  amendments. 


Both  the  new  court  of  appeals  and  the  commission 
of  appeals  an  to  meet  and  organize  Rt  tbe  capitol,  In 
Albany,  on  tbe  first  Monday  (4th)  of  July  next.  On 
Tuesday  following  the  court  of  appeals  will  commence 
a  term  for  the  hearing  of  causes  In  the  senate  cham- 
ber. The  causes  and  matterson  the  existing  caleodar 
not  pending  on  the  first  day  of  January,  ISW,  are  to 
be  placed  upon  the  new  calendar,  a(id  are  to  be  deemed 
regularly  noticed  and  ready  for  hearii^.  Causee  and 
matters  not  upon  the  existing  calendar,  and  brought 
Into  the  oourt  of  appeals  since  tbe  above  date,  may 
be  noticed  Ibr  bearing  at  such  term  and  placed  upon 
tbe  calendar.  The  commlssionera  of  appeals  are  to 
commenco  a  sitting  on  the  same  day  — Tuesday  Gth  — 
to  dlspoae  of  the  business  on  the  calendar  on  tbe  first 
day  of  January,  1869.  Tbe  calendar  prepared  for  ISTO 
is  to  be  taken  as  the  calendar  of  the  oominlssion,  and 
causes  are  not  required  to  be  further  noticed. 

The  election  of  Judge  Oroveb  to  tbe  new  court 
of  appeals  devolves  upon  the  governor  the  duty  of 
selecting  two  oommissloners  of  appeals.  The  three 
other  commluionera  are  the  remaining  Judges  of  the 
old  oourt  — John  A.   Lett,  Robert  Earl  and  Wanl 


The  United  States  senate  baa  passed  the  bill  to 
change  tbe  judicial  circuits.  Tbe  amendment  of  Mr. 
Ferry,  to  add  Connecticut  to  the  second  circuit  was 
lost,  so  that  New  York  alone  constitutes  that  circuit. 
The  bill  constitutes  tbe  various  circuit  courts  aa 
follows : 

^rit— Halue,  New  Hampshire,  Vermont,  UassaeliD- 
setts,  Rhode  Island  and  Connecticut. 

Stcond—New  \oTb. 

7*(nJ— New  Jersey,  Pennsylvania,  Delaware,  Mary- 
Ian  J  and  Virginia. 

AurM— HIiMiHslppi,  Loulntana,  Texas  and  Arkansas. 

^iflA  — North  i:Broiliia.aaathUiiroUna,  OeorBl a,  Flori- 
da, AlalKHnsi  and  Tennessee. 

SMh  —  Qhio,  Michigan,  Keotncky  and  West  Virginia, 

AtifimfA— Illinois,  iDdlDoaand  WlHcoimln. 

£iVA^— Minnesota,  Iowa,  Nebraska,  K a usna  and  Mis- 

iViiitA  —  Csliromla,  OregoQ  and  Nevada. 

The  supreme  court  Justices,  except  the  chiefjiutice, 
are  required  to  reside  in  their  respective  circuits. 

Mr.  Dr«ke,  who  believes  tliat  there  Is  soiiietiiing  In 
a  iinme,  succeeded  111  putting  in  an  anieiiilnieiit, 
which  he  explained  as  Intended,  In  any  possible 
fiitnre  Impeacliinent  trial  of  the  prealdetit,  to  prevent 
the  chl«f  Justice  of  Ibeaupreiue  court  fruin  nrrugst lug 


tohimseifthetitleofchief  Justice  of  tbe  United  Slatco, 
which,  he  said,  was  done  by  Mr.  Chase  when  presld- 
ing  at  tbe  trial  of  President  Johnson. 


The  supreme  oourt  of  Kansas  has  dedded  that  an 
ladlan  has  an  lUBlieuHble  right  to  gu  to  Washington 
whenever  be  pleases,  provided  he  pay  his  own  ex- 
penses and  len^in  fl^m  a  too  free  use  of  the  toma- 
hawk and  scalping  knife.  The  case  arose  in  tbia 
wise:  Keokuk,  chief  of  the  Sac  and  Fox  tribes,  hav- 
ing discovered  that  Washington  wss  the  Mecca  to 
which  great  white  men  and  great  negroes  made 
pilgrimages,  concluded  that  great  Indians  shoutd 
do  the  same.  When  lo,  one  Wiley,  tbe  agent  whom 
the  government  had  in  lla  generosity  appointed  to 
look  after  tbe  temporal  welbre  of  these  tribes  in  gen- 
eral, and  of  blmaelf  and  Bpe<dal  friends  in  particular, 
notiiled  tbe  aforesaid  Keokuk  that  Commissioner 
Mix,  of  the  Indian  department,  had  directed  that  no 
delegation  Romany  tribe  should  visit  Washington,  as 
there  wan  no  appropriation  to  pay  their  expenaesi 
Keokuk,  however,  determined  to  make  an  appro- 
priation himself;  and,  having  put  [noney  In  hla 
purse,  starlod.  At  l^awrence,  Kansas,  he  was  over- 
taken by  the  aforesaid  Wiley,  arrested  and  put  la 
durance  vile,  Oom  which  he  was  at  length  liberatwl 
by  a  writ  of  habetu  eorpua.  Whereupon  be  brou^t 
suit  against  Wiley  for  assault  and  battery  and  false 
imprisonment,  and  recovered  a  verdict  of  $1,1X10.  On 
appeal  the  judgment  was  aOlrmed  by  the  supreme 
onurt.  The  argument  of  James  Christian,  oounsel  for 
Keokuk,  of  which  we  have  received  a  copy,  was  a 
very  able  and  elai>arale  review  of  the  status  and 
rights  of  "  Lo,  the  poor  Indian." 


The  June  number  of  the  aalaxy  has  an  interesting 
chapter  from  the  autobiography  of  tbe  Bon.  Thurlow 
Weed,  enUticd  ••  Early  Incidents  of  tbe  Rebellion," 
from  which  we  extract  tbe  following  reference  to  the 
death  of  t^l.  Edward  D.  Baker,  of  whose  lUb  we  gave 
a  brief  sketch  on  page  365 : 

"Several  weeks  afterward,  btit  during  that  disas- 
trous summer,  I  was  again  in  Washington,  when  tlie 
news ofthatappallhig defeat  at  Ball's  Bluff  was  re- 
ceived. Coming  as  it  did  when  we  were  disheartened 
by  repulses  in  other  quarlei-a.  It  hada  sickening  eObct 
upon  the  public  mind.  I  was  sitting,  about  9  o'clock 
in  tbe  evening,  alone  with  Mr.  Lincoln,  endeavoring 
to  find  enoouragement  or  hope  from  intelligenoe  re- 
ceived from  the  operaUonsofthearmyin  other  places, 
when  a  messenger  announced  an  officer  from  Ball'a 
Bluff.  That  officer  proved  to  be  a  brother  of  Colonel 
Baker,  who  had  fallen  in  that  battle.  He  was  ao- 
oompanied  by  a  young  son  of  Colonel  Baker,  the 
brother  and  son  having  been  both  engaged  In  Uie 
fight.  An  impression  liad  already  reached  Washing- 
ton that  Colonel  Baker  bad  imprudently  engaged  a 
superior  force,  and  was,  therefore,  responsible  Ibr  tbe 
disaster.  The  colonel's  brotlier  handed  to  tbe  prsai- 
dout  tlie  order  from  Oeneral  Stone  under  which 
Colonel  Baker  acted.  That  onler  was  fbund  in  th« 
colonel's  cap,  so  saturated  with  blood  (tbe  colonel  xnn^ 
shot  through  the  head}  that  It  was  scarcely  legible 
The  president,  boivovor,  succeeded  In  reading  tlia 
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whole  ofiL  Its  pre»ervation,lbrtanat«l7  for  Colonel 
Baker,  wu  »  perfect  vindication  of  bin  conduct  He 
hnd  acted  In  Htrict  obedience  to  its  letter  and  spirit 
1  lett  the  brother  and  eon  of  Colonel  Baker  with  the 
Intention  of  Informing  the  aecretary  of  war  that 
Colonel  Baker  had  lost  hla  life  in  UtegMllantdiBclurge 
of  bU  doty,  and  la  abedlenc«  U>  the  orders  of  his 
snperlor  officer.  Near  tbe  reaidenc«  of  Secretary 
Seward  I  met  Colonel  Thomas  A.  Scott,  the  assistant 
secretary  of  war,  who  informed  me  that  he  was  on  his 
WSJ  to  the  office  of  tbe  agent  of  the  associated  press, 
with  adlspatcb  in  relation  to  Ball's  Bluff.  I  Informod 
him  that  I  bad  Information  wliioh  might  change  the 
obaractar  of  bis  dispatch.  He  replied  that  be  had 
Just  lett  Qeneral  McClellan  (whone  house  was  bat  a 
fbw  rods  off),  wbobadmsdeup  the  dispatch  IVom  the 
latest  information.  He  went  with  me,  however,  into 
Secretary  Seward's  library,  where,  on  reading  the  dis- 
patch, I  found  that  it  threw  tbe  reeponsibiUty  of  the 
battle  and  the  defeat  upon  Colonel  Baker,  though  ex- 
pressed In  kindly  language  and  with  mitigations. 
Colonel  Soott,  at  my  snggestion,  went  immediately  to 
the  Wblte  House,  and,  I  believe,  trom  there  back  to 
Qeneral  McClellan's,  where  the  dispatch  was  so  modl- 
lled  as  to  relieve  the  memory  of  a  gallant  officer  of 
the  greatest  Injustice. 

"  The  body  of  Colonel  Baker  was  reseosd  ftr>m  the 
field  by  Lonls  Blerrel,  a  soldier  from  the  city  of  New 
York,  who  stood  by  his  gun  until  the  enemy  were 
upon  him,  when,  with  a  oomrade,  he  bore  away  tbe 
lifeless  body  of  bis  commander.  At  tbe  close  of  the 
war  I  obtained  a  altuatlon  for  tbls  Ihithfiil  soldier  in 
the  Cnstom  House ;  but  I  r^ret  to  say  that  some  two 
years  ago,  for  no  feult  of  his  own,  he  was  discharged." 


OBITEK  DICTA. 
Interestlugtoabnttors  on  hlghwars— "RamonFactv." 
Can  trover  be  t>roDght  tor  a  converted  Jew  I 


The  rule  In  Bhelley'i  case  (and  In  pretty  mueta  ever; 
other,  according  to  a  popDlsr  error),  tlial  where  tbe  law- 
yers get  the  oyMtt  and  (heir  client  the  ihellt. 

Leading  qnestloa.  {Sharp-reatnred  maiden  lady  to 
atieent- minded  wblst  player  on  her  right.)  Perbapi  yau 
are  not  aware,  Mr.  Wobbler,  who  took  that  last  trick  t 

Ifatenantatwill  ihoDld  set  himself  on  Are  npon  lh« 
premises  with  Intent  to  eonanme  them,  whether  the 
landlord  ooald  pat  him  out  wlUioat  giving  notloeT 

It  his  been  iDggested  that  tbe  esalest  way  to  dispel  a 
crowd  ts  to  paw  around  a  bat  and  take  np  a  coiiecUon. 
Bat  this  wonld  have  no  effect  on  a  mob :  there  is  no  oon- 
tribatlon  among  wrong  doers. 

A  wag  wrote  on  a  eonitable'a  slats:  "I  have  a  writ 
against  Bailey's  menagerie.  Will  you  attach  the  Hon 
and  putakeeper  In  bis  cageT  I  guess  you  had  better 
attend  to  this  personally." 


We  noticed  an  advertisement  lately,  "Law  office  to  let, 

porter,  famished  with  gas  and  water."    Porter  far- 

nlsbed  with  gas  and  water,  we  should  Imagine,  might 
exhibit  Bome  of  the  pleasing  and  eihUlrallng  effbcts  of 
whisky  and  sods-waler,  concerning  which  we  only  can 
speak,  of  course,  from  hearsay. 

In  the  supreme  Judicial  court  of  Haasachasetta  recently 
an  attorney  asked  leave  to  take  np  a  case. 

Jiuloe.  What  Is  It  T 

AOomei/.  Libel  for  divorce,  roar  honor. 

Judge.  How  long  will  It  taker 

Allomey.  Aboat  an  hoar,  sir. 

Jitdge.  What  Is  tbecbarget 

AUomrn.  Ffftn  doUart,  your  honor. 

His  honor  could  not  have  thought  that  unreason- 
able, tboogb  he  had  to  put  tbe  question  again  to  find  out 
whether  "  cruelly  "  or  "  adnlieiy  "  was  alleged. 

Jerry  Slocnm  Is  a  pretty  good  sort  of  a  fellow,  but,  as 
the  French  aay,  he  never  Invented  gunpowder.  His 
talents  were  not  exactly  adapted  tot  an  effective  address 
to  the  Jury.  Jerry  oontd  not  wax  eloquent  withoata 
good  deal  of  ellhrt ;  and  If  any  thing  occurred  to  obangs 
tbe  current  of  bis  observation  Jerry  was  certain  to  go  hard 
and  bst  ashore.  One  day  tie  was  pleading  for  a  rather 
sorry  looking  plaintiff,  who  sued  on  a  grocery  bill  (or 
ebeep  whisky.— where  the  other  side  setups  liquor  de- 
fense.   Jerry  ooncluded  to  go  In  "on  the  patbetlc." 


roy  client  comes  hero  and  sues  on  this 
MS,  and  they  are  trying  to  cheat  him  out  of  It.  He  u  an 
bonest  hard  working  man  ;  a  poor  man,  gentlemen,  who 
Is  trying  to  eke  out  a  precarious  Bubslslenoe  by  sellings 
Utile  liquor  •■  - 

"Nolalntl"  interrupted hlsclientwbo.tbongh  pretty 
seedy  In  appearance,  wanted  the  Jury  to  understand  that 
hestoodmmewfWnf  In  the  commnnlty, 

Jerry  did  not  enjoy  arguing  the  rest  of  that  ease. 


DIOEST  OP  BECEMT  ENQLISH  DEdSIONB. 
iOmebided.) 
to.  B.  refers  to  Queen's  Bench :  C.  P.  to  Common  Pless ; 
Ex.  lo  the  Exchequer:  P.  C  to  the  Privy  Oo™""-  ™   ••> 
Chancery;  M.  C.  to  MaglstraleB' Cases ;  " 
»-■ d Matrimonial,  and  L.  J.  R.  loL 


I*,  ft  M.  to  Pro- 


porti  

Armn:  rtporU  madt  bif  oommandlnir  cffUer ;  mttOarif  fHwb 
pUn*!  ortMet  of  war,  — To  a  declaration.  In  an  action 
Cor  lllwl.  setting  out  letlen  written  of  and  coneernlngtba 
plaintiff,  the  defendant  pleaded.  In  substance,  that  when 
he  wrote  tbe  letters  he  was  the  snperlor  military  olfloer 
of  the  plaintiff,  and  that  It  was  his  duty,  as  such  snperlor 
officer,  to  (brwBrd  to  the  adjutant-general  letters  written 
by  the  olTlcers  under  bis  oommand,  and  sent  to  bim  la 
relation  to  their  military  conduct,  etc.,  and  to  make  re- 
ports In  writing  to  theadjutaot-generalnpon  such  letters 
for  tbe  lafOrmatlon  of  the  commander-ln-ohlef ;  that  be 
(defendant)  had  received  snch  letters  from  the  plaintiff, 
and  had  forwarded  them  In  tbe  ordinary  coarse  of  his 
military  dnty,  as  such  snperlor  military  officer,  to  the 
adjutant-general  as  an  act  of  military  dnty,  and  not 
otherwise,  and  had  made  cerlain  reports  In  writing,  etc. 
which  letters  and  reports  were  the  lllnla  complained 
of,  To  this  plea  the  plaintiff  replied  that  "the  said 
words  In  the  declaration  mentioned  were  written  and 
pcbllsbed  by  the  defendant  of  actual  malloe  on  bis.  the 
defendant's,  part,  and  without  reasonable,  probable,  or 
Jastiflable  canae,  and  not  bonajide  or  In  the  bona  jlOt  dis- 
charge of  the  dereodant's  dnty  as  such  superior  officer. 
In  tbe  said  second  plea  alleged."  HdA,  by  Mel- 
,  J.,  and  Lash,  J.,  that  even  though  the  words 
complained  of  were  published  of  actaal  malice,  and 
without  any  reasonable,  probable,  or  JustlHable  oaose,  as 
alleged  in  tbe  replication,  yet  that,  Inasmnoh  as  the 
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qneatlon  mlied  w>B  <in«  parely  of  mllltwr;  MfnlUDM, 
the  plmlntlff  And  tha  detoDdantbelngofllMTa  in  (h<armf . 
knd  both  bonnd  by  tb«  article!  o(  wkt,  the  pUintllT  had 
no  remedy  >t  law.  Held,  by  Cockbnin,  C.  J.,  that  the 
plaintiff  waa  eotltled  to  Jadgment.  Davldiu  t.  Faulat, 
Q,B.,S>L.J.asi. 


L  Land  oumett  haaine  abmltita  UUe  bettneen  (ham ;  coM  cf 
n-lntnCnmU  In  tand  to  b<  omvivnl  to  (ftfrsrant  u<ei.  —  A  mil- 
way  compsny  look,  aader  their  eompolaory  power*,  land 
wblch  wu  settled  In  anch  »  way  that  a  father  and  son 
had  at  that  time  between  them  the  abflolate  beneficial 
Interest.  The  parohaM-money.  b«  dxed  by  srbltratlm, 
havlni  been  faiA  Into  oonrt:  H^A,  that  the  owners  were 
entitled  to  have  part  o(  the  ItiDd  paid  oat  to  tbem  as 
abeolDtely  entitled,  and  at  the  tame  time  to  have  another 
partre-lQTeeted  In  the  purohaseoT  land,  to  be  settled  to 
Bomewhat  dlfl^rent  oeee.  at  the  expense  of  tbe  company. 
Be  Joneit  Tnm  SWott,  Ch.,  SB  U  J.  R.  100. 

a.  The  petition  haTlng  aaked  that  part  of  tbe  Aind 
should  be  applied  In  paying  olT  i  mortgage  created  after 
the  payment  Into  eoort,  the  petitioners  had  to  pay  the 
oosta  of  the  mortgagees'  appearanoe,  lb. 


L  VndMclt<l  (Aors .-  eM<n<f .'  UU'  undtr  orOtr  ef-eouri,  — 
TeataloT  devised  an  estate  In  fee.  upon  tmet  to  let  and 
manage  it  during  the  Hie  ofhli  wife,  and  theminoflty  of 
any  of  hU  children,  and  to  pay  a  moletyof  thenetprollta 
to  tbe  wife  for  life,  and  snbjeot  thereto  In  tniet  for  the 
children  In  fee  In  eqnal  shares.  The  trustees,  with  tDe 
widow  and  eblldn>n,  haTlog  obtained  an  order  lor  tbe 
sale  of  part  of  tbe  eatate,  nnder  tbe  settled  estates  «Bt. 
the  parchaser  objected  that  one  moiety  of  the  eelste  was 
not  "settled":  SOO,  that  the  whole  waaawOIed  aUM 
wlthtn  theaet.  Sild  oIm,  that.  If  the  order  waa  wrong,  the 
parchaser  having  tbe  ooncnrreDce  of  all  persons  bene- 
flelally  Interested  woold  take  an  Indefeasible  title  nnder 
the  38th  section  of  the  aot.  In  n  ShtphtarO't  tMled  ttkOi, 
Ch.,  SB  L.  J.  B.  ira. 

a.  A»nNt.-WhereanandlTidedsbareofan«latelBMt> 
tied,  the  entirety  may  b«  dealt  with  as  a  seCUed  eatate 
within  the  act.  lb. 

i-iMTiAxiom,  irrATDTc  or. 

1.  WKtnOutUitt^btiiiyniown:  meroanaUbaBomendment 
<Kl,  1S56!  rstroipRAiw  nuKlnunL— Tbe  word  "relorn"  In 
tbaTtbaectlonof  21Jao.  1,  e.  18,  means  being  In  England 
M  tbe  time  when  the  atatnte  beglni  to  nm,  althoagb  tbe 
person  baa  never  been  Id  England  l>eA>re.  Amlo  t.  Bluff- 
tnm,  Ch.,  3«  L.  J.  B.  ITD. 

a.  The  lOtb  aectloo  of  the  mercantile  law  amendment 
aet  (IB  &  30  VlcL  c  B7]  Is  retrospectlTe  in  lla  operation.  O, 


JMeUMnirfirjuHtddMiin.  — Atconrts  reepeetlvely 
tinder  G  and  fl  Wilt,  4,  c,  tt,  a.  IB,  tbe  mayor 
held  that  oertaln  notices  of  objection  were  Insnfflclent. 
and  retained  the  names  npon  the  Ilsu  without  Inqnlrlng 
iDto  the  qnaliflcAtions  of  the  persona  objected  to.  Held, 
that  there  was  such  a  declining  of  Jurisdiction,  that  this 
court  wonld  Intertere  by  mandamus,  and  woold  order  the 
mayor  and  asaeasora  to  bold  coorla  and  bear  the  objec- 
tlona.  JtT.  JfaVDr,«(e.,r^3ronntou<ft,andA  v.ift^nr.eM., 
^  AitWn,  4.  B.,  8B  L.  J.  B.  7T. 


L  Vatutdp<i1ietl,haiB /arbindinomamred:  thlpvataei 
at  Int  than  actual  vaIU« .'  right  qf  undmcrUer  to  damaget 
r«coi>«r«dtvamtired.  — WhereaTeeaelaaanred  by  a  valued 
policy  Is  destroyed  by  collision,  the  underwriters,  after 
paying  the  amount  Insured,  are  entitled  to  the  damagea 
recovered  from  the  colliding  veaael,  although  the  amount 
Insnred  by  tbe  polloy  la  less  than  the  actual  valne  of  the 


vessel  Inanred.    Tforlh  of  Snglai^d  Inn  OUamtMp  fiuiir. 
Ahoc.  v.  Amutnmff,  (t  B„  W  L.  J.  B.  81. 

a.  Plaintiff  rnbaorlbed  a  polloy  valued  at  0,0001.  on  the 
defendants'  vesseL  Pending  the  risk  thla  vessel  was 
sunkbyacolUslon.  Plalntldh  paid  derendentB^OXIL,  and 
proceedings  having  tieen  laken  In  the  admiralty  against 
tbecolllding  veaael  In  tbe  name  ot  the  defendanta,  a  snm 
ezoeedlng  E.OOOt.  waa  recovered  as  damage*.  The  veaael 
Insnred  waa  really  worth  B,O0OI.  at  ttie  time  she  waa  lost. 
Stia,  that  the  valuation  in  tbe  policy  waa  ooncluslve,  so 
ttial  the  wboleof  tbe  damsgea  recovered  must  t>e  regarded 
aa  aalTBge,  and  woold  paaa  to  defendanta.   lb. 

S.  Omtlnietiii*  Mai  low.-  /orm  qf  votia  of  i 
iittambit  inUrai!  dUbtmemcnti. —It  la  not 
nae  the  word  "abandoned"  In  a  notice  of  abandonment; 
any  equivalent  ezpresslona  wbloblnfbrm  tbe  nnderwrlt- 
er*  that  It  la  the  Intention  of  the  assnred  to  give  up  to 
them  tbe  property  Insured,  on  the  ground  of  lla  having 
been  totally  lost,  la  aafBcIent.  OirrM  d;  CD.  v.  TtteBorabcv 
Nattet  mt.  Co.    P.  C.  8»  L.  J.  R.  1. 

A.  The  ssanred  must  not  delay  to  glre  notice  of  aban- 
donment, bot  aulllelent  time  moat  be  allowed  to  enable 
the  aaaured  to  exerdse  their  Judgment  whether  the  olr> 
cnmatancea  entitle  them  U>  abandon,  it. 

S.  Advances  made  by  the  charterer  to  the  master  at  tbe 
portof  loading,  to  be  repaid  by  deduction*  out  affreight, 
give  the  eliarterer  an  Insarable  Interest  in  a  policy  on 
disbursements.  lb. 

i.  The  appellants  chartered  a  vesael  tOT»  voyage,  and 
inanred  tbe  cargo  against  total  loss.  In  theeourseitf  tha 
voyage  tlic  veaeel  went  agronnd,  became  hogged.and  ans- 
tained  other  Injuries,  and  surveyors  recommended  her  la 
lie  stripped  with  dispatch,  and  ateps  token  tosavetb* 
cargo,  but  no  attempt  was  made  to  do  so ;  and  after  sev- 
eral daya  tbe  master,  fearing  bad  weather,  sold  the  vessel 
and  cargo  for  the  iMneflt  of  all  concerned.  The  veaael 
remained  for  aome  days  In  tbe  same  stale,  and  the  weather 
proving  One,  the  purchasers  saved  a  large  part  of  the 
cargo.  B^d,  that  tbe  appellante  were  not  entitled  (o 
treat  the  cargo  aa  having  Ijeen  totally  loat.  lb. 


OBBtnttnt  to  aict  btltetU;  dt<M  q^  otdttt  nf  eoBenant  in  01a 
l^t-Hme  qf  Ms  eovmanloT.  —  By  marriage  articles,  the  Ihtber 
otlhe  lady  oavenanted  that  If  she  should  survive  him,  or 
die  before  blm,  leaving  any  ohlldorchlldren,  he  would,  by 
will,  give  and  devise,  or  otherwlae  well  and  efOietuallyeet- 
tle  andaaeure,  to  trnatees a  "child's  share"  In hla real  and 
personal  eatate  npon  trust  for  bla  daughter  far  lite,  with 
remainder  lo  the  children  of  the  marriage,  the  shares  of 
sons  to  vest  at  SI,  with  remainders  over.  One  ohild  only 
of  the  marrlsge,  a  son.  attained  21,  and  be  died  a  t>achelor 
In  the  life-time  of  tbe  covenantor,  ^eu,  reversing  the 
decision  of  one  of  the  vice  chancellors,  that  tbe  cove- 
nantor was  not  bonnd  to  provide  by  hla  will  agalnat  a 
lapse,  and  that  tbe  repreaentatlvee  of  the  decesaed  child 
took  no  Interest  nnder  the  covenant.  InnB 
TrvK,  Ch,  IB  L.  J,  B.  US, 


Dead  rent:  covenant  to  vort .'  ipeeifte  pafoi'manoe. —Tba 
lease  of  coal  mines,  which  were  capable  of  being  worked 
by  Instroke  from  adjoining  mines,  reserved  a  mlnimnm 
rent  and  royalties  In  the  uaual  manner,  bat  contained  a 
proviso,  that  In  case  of  pits  being  sank  tbe  minimum  rent 
was  lotie  Increased.  It  also  contained  a  covenant  on  the 
part  of  the  leaaee  lo  work,  "uninterruptedly,  effldently 
and  regnlarly,  according  to  the  bast  and  most  approved 
mode."  Held,  that,  under  the  circa matances,  althougb 
the  most  approved  mode  of  working  waa  by  sinking  pita, 
the  leaeees  were  not  bonnd  to  sink  them;  that  the  lesseea 
were  not  bonnd  to  work  so  as  to  produce  royaltlea  In  ex- 
cesaofthe  minimum  rent:  and  that  this  court  would  not  (^ 
grant  an  Injunction  to  restrain  the  lesseea  from  bicaklns 
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fJrt  Jprtotlfnfr  from  eombvriaie  mattriaU  m  banit  i»f  Vu 
roduoy.  — In  ftn  kctlon  eharBlng  that  by  ttie  ncsllfl"<™ 
t)t  the  deCendanta  In  tbe  mKnagemeut  of  thalr  rtillvKy 
engliiM  and  buika,  cut  gnat,  eta.,  wai  heaped  on  the 
banks  and  Ignited,  and  a  Ore  ooeaaloned,  wbleh  apread 
along  a  itnbble  Held  to  the  plalntllT'a  cottage  and  set  It 
on  fln;  It  appeared  ttiat,  Ui«  mmmer  being  exoeptlon- 
all7  hot,  the  oonntiT  In  an  nnnmally  dry  and  oombnatl- 
ble  Htate.  and  Urea  In  oonaeqnence happening,  the  hedgea 
and  gran  on  the  bank*  or  tbe  railway  had  been  trimmed. 
andlhetTlminlnBiitenoatbebaiikBroralbrtDlgh(.M)aito 
beooine  highly  oombosUble;  thai eome hoan  before  the 
aecldent  the  defendanta'  vorkmen  vero  nen  bnming 
tbeae  trimmings  about  half  a  mile  from  the  spot  where 
the  Ore  originated,  and  vorklng  tovard  It;  tbataahort 
time  before  the  tire  broke  ont  these  men  were  Qnlablng 
their  dinner  and  amoklng  on  thebank  oppoelte  to  tbe  epot; 
that  a  train  paMed.  and  shortly  afterwatd  the  Ore  began; 
that  theae  men  (who  moat  have  been  on  the  spot  and 
were  not  called  by  the  defendant*)  Uied  In  vain  lo  put  It 
oat;  tbatlt  bamed  through  Ibe  hedge,  and,  there  being 
a  high  wind,  ran  for  SCO  yards  diagonally  aoroaa  a  atab- 
ble  field  and  let  Are  to  the  plalntllT'a  ootlage,  wblch  waa 
aeparated  from  the  Oeld  by  a  lane,  and  waa  distant  t^om 
the  near«at  part  of  the  railway  about  XO  yards,  and  from 
the  epot  irbere  the  fire  originated  about  SOO  yards.  Held 
(per  Bovlll,  a  J.,  and  Keating,  J. ;  dlatantlate  Brett,  J.), 
that  there  was  evidence  of  negligence  to  go  to  the  Jury. 
BmUhV.  Tht  London  and&fulA  Wattm  Bait.  Cb.,  C  P.,  W 
L.  J.B.«S. 

Oontribntory  negligence.    Bee  Damaget. 

MUdellverlng  goods  after  refoaal  of  them  by  oon- 

algnee.    See  CUrrtiri  bv  Rattieai/. 


■  HOt  te  tttate  ftt  jmntiHm  negnlred 
—  A  Joint  tenant,  or  tenant  Id 
in.  In  reversion  or  remainder,  oanuot  maintain  a 
rdK  for  partition.  It  a  plaintiff  Is  not  entitled  to  the 
relief  prayed  at  the  time  of  filing  his  bill,  the  deleet  is  not 
cored  by  his  acquiring  a  title  after  bill  filed  and  amend- 
ing kla  bill.    JAxnu  T.  JBivihoir,  Cb.,  ■»  L.  J.  B.  US. 

I.  JZafrfftrr  ttfpropHaton :  amtndmtiKt  if  ui'j  ujiauiu  <nl>y. 
— Theoonrt  will,  on  the  motion  of  ihepecaonsaggrieTed, 
correct  an  entry  In  the  register  Of  proprietors  of  pat- 
ents which  pnrports  to  allbct  the  righu  of  persona  not 
parties  to  the  deed  registered.  In  r»  Hortlt^  A  KKightmi^* 
JPatmt,  Ch.,  at  L.  J.  a.  IffT. 

>.  One  of  two  Joint  patentees  by  deed  assigned  his  Inter- 
eat  In  the  patent  to  a  third  person,  and  released  lo  him 
all  the  rights  of  action,  etc.,  against  him  of  both  the 
patenteea ;  and  the  deed  waa  set  ont  oompletely  on  the 
register.  Atld, that theotherjolnt patentee wasentltled 
Id  have  the  entry  struck  onL  lb. 

POWKB  OF  AFFOUfmKT.     BeC  WOL 


1.  In  the  ease  of  an  order  dlreoted  tobepnbllahedln 
eburoh  where  defendant  la  In  an  extra-paroohlal  place. 
f\nney  v,  Oixtfret;,  Mtt 

1  Searing  at  (o  am  onln  j  soHeUer  .■  eoid  by  tny  q^  dom- 
agi*:  decree  ^ /oreifin  court.  — la  a  anlt  to  compel  defend- 
ant to  deliver  np  certain  deeds  and  execute  certain  con- 
veyancea,  defendant  having  at  last  done  what  was 
reqnlred,  and  bavlng  been  paid  on  the  other  hand  a  small 
part  or  his  oounter  demand,  held  (notwithstanding  the 
general  rule  as  to  aulta  which  have  been  compromised), 
that  plalntlflk  were  aDtltled  to  bring  the  snlt  lo  a  bear- 


ing Ibr  the  pnrpoee  of  getting  their  oosts,  and  decree 
■gainst  defiendant  aoeordlngly.  Orfjnii  t.  Bradn.  Ch.,  W 
IaJ.  R.13t. 


Faptr  ilmpiu  reeaktna  a  telU.  —  An  Instnunent  which  dla> 
poses  of  no  property,  but  simply  dsolarea  an  Intention  to 
revoke  a  prevlona  will,  la  not  a  wlUoroodlelt,  and  la 
theretbra  not  entitled  to  probata.  Intlit  gooilt tf  Fiater, 
P.  and  U.,  39  L.  J.  R.  ax 


ahie  of  fund  (n  court.' ! 
•rttcr.— The  assignee  of  a  fnnd  In  court,  whether  In 
bankraptoy  or  otherwise,  must  obtain  a  stop-order  to 
perMct  bis  title;  therefore,  an  assignee  for  valne  who 
obtained  a  stop-order,  althongh  not  until  after  the  bank- 
ruptcy of  the  assignor,  bad  priority  o 
bankruptcy,  who  had  omitted  to  ol 
Oratn^  V.  IPopiMr,  g  N.  R.  QB,  disapproved  oC  Btaari  r, 
OMbrril,  Ch.,  Se  L.  J.  B.  127. 


Otmenfappobnimtni:  ottltleBit  evtettF!  edOeeUir  tfraUt.— 
Defendant  was  sued  on  a  bond  whereby  he  became  bonnd 
lo  plalntin  as  surety  tor  A's  dne  perlbrmanee  of  the  du- 
ties of  assistant  overseer  of  the  poor  fbr  the  parish  of 
West  Hailing.  A  was  appointed  at  a  salary  ofSM.  a  year, 
and  the  bond  (which  was  not  to  be  vitiated  by  a  change 
of  salary)  given  InlMS.  Beforetheeiplratlonofthe  llrst 
year,  (be  vestry  recommended  to  the  board  of  guardtans 
of  the  union  In  which  Weat  Hailing  was,  that  A  ehonld 
Im  appointed  assistant  overseer  at  a  salary  of  St.  a  year, 
nie  guardians  appointed  htm  eoUeetor  of  poor  rates  Ibr 
tbe  parish  at  a  poundage  of  Stf..  and  snbmltted  tbistc  the 
poor-law  board,  who  pointed  oat  that  tblawaanotan- 
thorised  by  the  poor-law  orders  of  IKSB,  bnt,  seeing  no 
ohieotlon,  eventually  Issued  a  ttesh  order  In  ISM,  allow- 
ing the  appointment  on  the  terms  proposed.  No  addi- 
tional or  different  duties  were  Imposed  on  Abytbesec- 
Dud  appointment:  be  performed  only  the  same  duties 
after  It;  and  the  alleged  breochea  of  duty  were  also  after- 
ward. Held,  that  defendant  was  not  liable,  becaase  the 
second  appolntmentwaa  wIthlnTAS  Vict.c.  ID],  a.  82.  and 
therefore  the  first  thereupon  ceased.  Af  Id.  also,  that  the 
Inference  from  the  (acta  was  that  there  was  a  cesser  of 
the  first  appointment  within  S>  Geo.  a,  e.  U,  a.  T.  Brm- 
bit,  that  the  two  offlces  were  dlObrent  and  Incompatible. 
Ouardiant  <^  (A«  UalUng  [Jhlon  v.  Oraham,  C.  F..  St  I« 
J.B.T1. 

BUXfTBHEHB.    Bee  WOL 


L  IV<;tf.|H«ndq/marricdu>n»im.-' poor  rtrnimsfonccs.'' matt 
cf  adtaumed  tummam.  —  Tbt  court  will  not  order  the  next 
friend  of  a  married  woman  to  give  security  for  cosia,  un- 
less upon  a  distinct  allesattoo  that  he  Is  believed  to  be 
insolvent,  or  unable  to  ananer  the  ODSta  of  the  suit;  a 
mereststemetttof  belief  that  he  lain  poor  clroumstanoea 
la  not  aufflclenl.    BfoA  v.  Bleddoti,  Ch.,  80  L.  J.  A.  12>. 

i.  Where  an  adjourned  summons  Is  refused  the  appli- 
cant will,  as  a  general  rule,  have  lo  pay  the  ooataof  the 
mmmons  as  well  as  the  adjournment.  A. 


Aetael  naUea:  avIiltiuM.— The  widow  o 
whom  she  had  acted  aa  executor  de  eon  lorl.  executed  a 
blUof  sale  of  the  goods  of  snch  In  testate  to  A,  one  of  his 
creditors,  tOr  securing  the  debt  due.  After  her  death 
plaintiff  became  the  lawful  administrator  of  the  estate 
of  (be  said  Intestate,  and  as  such  caused  the  goods  which 
had  been  assigned  by  the  bill  of  sale  to  be  pot  up  for  sale 
by  auction,  when  defendant,  who  was  A's  agent,  attended 
and  forbade  the  sale  taking  place,  saying  he  held  a  bill 
of  sale  over  every  thing  In  the  house  In  IBvor  of  A.  De- 
fendant bad  received  a  letter  from  the  anetloneers  the 
day  before  the  sale  telling  blm  that  the  bill  of  sale  waa 
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Tklueleu,  aa  ths  widow  oever  had  anj'  tlUe  to  the  Eooda. 
On  tbeae  Eacla  appearlDS  at  th«  trial  ol  an  aoUoD  agaloat 
defendant  tor  alander  of  title  la  ma&lns  tbe  atatcmeot 
he  hadio  made  at  the  sale,  the  Judge  directed  a  noDsalt. 
Sa^d,  that  the  noUBult  waa  rtfibt,  aa  defendant  waa 
not  liable  for  making  anch  Btatement  nnleu  he  aotsd 
BiallclouBl7,  and  that,  notwithstanding  the  letter  from 
the  anctloneen,  (here  waa  no  evidence  on  which  a  Jury 
CDutd  properly  have  (Ound  that  be  bad  lo  acted.  fiMuoH 
T.  Yaung,  a  P.,  W  L.  J.  R.  85. 


1.  S^empaon.-flifniOt/toeleCi/-  transfer  tfrnoriffiV*-—^ 
tranafer  of  mortsage  made  to  a  friend);  society  l>  not 
exempt  trom  stamp  dnry,  under  the  18  and  IS  Viet,  c.  as. 
a.  S7,  although  aach  society  la  empowered  by  Its  mles  to 
Invest  anrplo*  fonds  on  mortgage.  Walker  v.  Gilt;  com- 
mented upon.  Trutleeiqfthe  Rin/ai^vr.FrirTidCtiaaetett/ 
y.OnnmUitonrTHtfInUi7ulReverHie,Ei.,9>  L.  J.  B.  17. 

%  Jjeate  '^further  or  oiher  valuable  comideraHon  " :  cove- 
naru  to  compleU  Ivrnte  on  demited  larvL  —  A  covenant  by  a 
leasee  — Co  whom  land  Is  demised  In  consideration  uftbe 
rentandcovenantareaervedand  contained  In  the  lease— 
"  to  complete  and  make  fit  for  oae  tn  every  respect  araea- 
annge  on  the  land  demised,  with  all  necessary  Hxtnrea, 
etc.,  to  the  satlaQKtlon  of  ibe  lessor."  la  "a  fnrther  or 
other  valasble  cona Ide ration  "  within  the  meaning  of  the 
■liteenth  section  of  17  and  IS  Vict,  c  8S;  and  Bneb  lease 
la  therefore  ohargeable  with  the  dnty  of  >5>.,  In  addition 
to  the  tut  valortm  doty  on  the  rent  reserved.  BoUltim  v. 
The  CommUHon»n  tf  Inland  SeBenue,  Ex.,  t>  L.  J.  R.  SI. 


1.  Aettan:  Irofene  </ plainUff'i  allegrd  eTud^.  — On  an 
Interlocutory  application  (o  stay  an  action,  plaintiff's 
equity  mn»t  be  clearly  established,  or  be  most  pay  the 
money  tnlo  court;  therefore,  where  the  plaint IfT's equity 
rented  on  nn  alleged  parol  agreement,  which  was  denied 
by  the  defendant,  and  plain tltT declined  to  pay  the  money 
into  court,  a  motion  to  stay  Ibe  action  was  refusad. 
Oreeeh  V.  Onm,  Cb..  38  L.  J.  K.  LS, 

2.  CYnlntivadutdlrecton.  — Tbe  coQTtof  ctisncery  has  no 
Jurisdiction  to  stay  actions  al  law  against  the  director* 
of  a  company  being  wound  up  by  the  couil.  XnreTAe 
{fete  Zealand  BatMnff  OtrporaiUm,  Ch.,  39  L.  J.  B.  ISg. 


Bubttqaent  eredUor : prt-eiittina  debti :  letUemtnt  tHattde 
Oangh  no  intenUonto  defraud. —  The  result  of  the  authori- 
ties decided  upon  statute  13  Ells,  e,  S,  Is,  Hret,  that  where 
a  debt  contracted  antecedently  to  the  settlement  exists,  a 
subHequcnt  creditor  bns  Ihe  anme  rlghta  as  an  antecedent 
creditor  would  have  ngalnet  the  Bettler;  and,  secondly, 
that  whether  or  not  the  settler  had  any  Intention  to  de- 
fraud his  credllon.aeredltortiavinga  debt  existing  at  Ihe 
date  of  t be  settlement,  has  a  right  (o  have  the  settlement 
set  aside  If  the  ultimate  efftict  of  It  Is  to  delay  or  defraud 
him  with  regard  lo  his  debt.  Firetntan  v.  Pope,  Cb,,  fo  Lk 
J,  R,  H8, 

I,  Appolntmtnt  of  execulor:  jxtnt  evtdenee  of  to  pertont 
named.  _  Testa  tor  appointed  bis  "said  nephew,  Joseph 
Orant,  executor  "of  bis  will.  His  wife 'a  nephew  of  that 
name  bad  resided  wltbhlm  tnrmany  years,  and  mnnaged 
bis  bnslness.  There  was  also  living  a  nephew  (a  brother's 
son)  of  the  like  name.  Both  claimed  probate  of  the  will : 
HeUL,  that  parol  evidence  waa  admissible  tosbow  the  re- 
lallon  and  clrcumalances  In  wblch  the  respective  parties 
stood  to  the  testator,  and  the  sense  In  wbloh  he  habll- 
unlly  naed  the  word  "nephew."  when  refenlng  to  his 
wife's  nephew.  And  the  evidence  showing  that  the 
wife'a  nephew  wbb  the  person  meant,  probate  of  tlie  will 
was  decreed  to  him  accordingly.  Grant  v,  Oram,  P.  and 
H.,S8  L.  J.  ILIT. 

i  AUrrtation:  namt  of  wUneu  written  by  anoTAn-.  —  An 
attesting  wltneaa  must  blmaelf  subscribe  the  will.    It  la 


not  essential  that  a  witness  should  sign  hla  own  name, 
provided  It  Is  clear  that  bla  subscription  la  Intended  as 
an  act  of  attestation.  la  Vte  good*  itf  Dti^gin*,  F.  &  M.,  n 
L.J.R.  a. 

t.  The  noma  of  A,  an  attesting  witness  toa  will,  waa  at 
his  request  anbacrlbed  by  B,  who  was  himself  present  at 
theezecQtlon;  IMd.  ttat  asAhadnot  subaerlbed, and 
B'a  Bubserlptlon  was  not  Intended  as  an  act  of  atieata- 
tlon,  the  will  waa  not  duly  execnled.  lb. 

4.  Of  TMrlffafft*.-  9«uniJ  dtBlte  and  Aefuof.-   Itmmt)/  M 


pretnfKi.  — A  mortgagee  devised  and  Ijeqneathed  alltha 
residue  of  her  property  as  to  one  moiety  lo  her  two 
daughters,  to  lie  eqtially  divided  tKtween  tbem.  and  as  h> 
the  other,  to  a  trustee  In  trust  for  her  two  sons,  liaU  Ibr 
each,  to  be  paid  on  his  attaining  twenty-five.  Power  waa 
given  to  the  tmstee  lo  eetl,  and  to  maintain  and  advanoe 
the  sons  out  of  the  Inoome  and  capital,  respectively,  of 
their  respective  shares ;  and  there  was  a  clanse  giving  • 
benefit  of  survivorship  between  the  sons  and  dangblers. 
Held,  that  the  legal  estate  In  tbe  mortcaged  lands  did  not 
pass  by  the  wIlL    Ifamn  v.  Laverloo,  Ch.,  SB  L.  J.  R  UM. 

fi.  Pourr  la  appoint  by  viOlimi/:  wUliaol,  1  TTeC  £  3S,  a.  ZT : 
execution  t^  power  by  a  gmerol  brqueat:  remaienett. — A 
power  lo  appolnltoany  persona,  by  will  only,  la  a  general 
power  of  nppolnlment  within  tbe  meaning  of  section  27  of 
the  wills  act  (1  Vict.  cSS).  And  aocordlngty,  a  general  de- 
Tlaeort>equestwlll  operate  asan  execution  of  snch  power. 
Bnt  sncb  a  general  teetamentnry  power  of  appointment 
given  to  a  tenant  for  life,  t>elng  a  married  woman,  is  not 
equivalent  to  ownership,  so  that,  as  regards  the  operation 
of  the  rule  against  perpetuities,  tbe  Interests  arlalngunder 
the  executlOD  of  Ihe  power  by  the  will  of  the  tenant  for 
life  mast  be  considered  as  created  under  tbe  deed  or  *rlll 
conferring  tbe  power.  In  re  itouelTt  TnaU,  Ch.,  W  1.  J. 
11.188. 

e.  p.  bequeathed  a  sum  of  stock  to  bis  married  danRhter, 
H.,  for  life,  with  remainder  to  such  pemona  as  abe  should 
by  will  appoint.  By  a  general  beqneet,  not  referring  to 
the  power,  bat  held  to t>e  an  exercise  thereof  underaectlon 
2r  of  the  wills  act,  H.  appointed  the  stock  to  herdaogbter, 
8.  L.,fbr  life,  with  remainder  to  her  said  daoghter's  child- 
ren whoshonldatlaln  twenty-one,  or  marry.  .Seldttlut 
thla  exercise  of  tbe  power  waa  voli 


1.  Proof  of  debt;  teeiirtd  eredilBr:  amount  of  claim.— Th« 
debt  of  a  secured  creditor  Is  to  be  ascertained  In  a  wind- 
ing np.  as  It  existed  at  the  time  of  aendlng  In  a  formal 
claim  under  mie  X)  of  the  general  order,  1861  Where  a 
company  hod  given  a  guarantee  lo  the  acceptor  of  ablll 
thatltwould  provide  funds  to  meet  the  bill  at  maturity, 
the  preacntatlon  of  the  guarantee  to  tbe  official  liquida- 
tor of  the  company,  and  tbe  demand  for  payment  two 
days  before  tbe  bill  fell  due,  but  after  tbe  company  had 
been  ordered  to  tie  wonnd  up,  waa  held  (afflrmlng  tba 
decision  of  the  master  of  the  rolls)  not  to  constitute  • 
formsl  demand  within  the  above  rule;  and  It  wns  tbere- 
fore  also  held  that  the  holder  of  the  gnarautee  who  subse- 
quently, hut  before  making  any  further  claim,  reallied 
some  securltlea  which  he  lietd  in  respect  of  tbe  gnaran- 

ofbls  claim  after  deducting  tbe  proceeds  of  the  aeeurl  ties. 
.In  re  BamtiT*  Banking  Cb.,  .nncoMTi  Claim,  Cb.,  St  L.  J. 
R.  133. 

2.  Proiif  Offttlntl  loo  alaia  :  Inleretl  tubtequenl  lo  pro^.  — 
A  creditor  of  a  company  In  liquidation,  whose  debt  bore 
Interest,  received,  from  a  collateral  source,  dlvldenda 
which,  with  thedlvldenda  from  tbe  estate  In  liquidation, 
amouDted  lo  lOt.  In  the  pound  upon  tbe  principal  debt  due 
at  thedale  of  Ihe  winding  up.  Betd,  reveralngttaedeclalon 
at  the  rolls,  that  he  was  entitled  to  participate  in  further 
dividends  In  raspeot  of  hla  principal  debt.  In  the  same 
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»»y  as  II  he  had  received  nothing  (Mm  the  collateral 
■onrce,  antll  the  wbole  amODQt  daa  Ibr  principal  and 
tnlweBt  was  dlscfaarBed.  InrtlAeJolnlSroetlXianaitOa., 
mparietht  Warrant Flnonce Oa.,Ot.,9  L.  J.  B.  112. 

S.  PriorUu  W  pttttbrnt:  ailtwrtltmieMt  —  Where  two  or 
more  petllloDS  are  prewnled  Toi  winding  np  a  company, 
ther  wlllbave  priority  according  to  their  dates  of  ad  ver- 
ttoemeut,  nolof  preasnlatlan.  TJie  (MIed  JtorU and  Ocn- 
mil  Buunmte  CO.,  Cb.,  89  I.  J.  R.  IM. 

4.  DUputed  OeU;  aeUoti  at  lam:  pttUon  adjounrd:  pay- 
ment iaUi  tourl!  cottt.  —  A  windlDg  ap  petition,  baaed  npon 
a  diapnted  debt  which  the  petitioner  wu  ElmulUoeooaty 
■eeklag  to  recover  b;  an  action  at  law,  was  adjonined  till 
"the  debt  ibould  be  establlehed  at  law,  but  the  oonrt  re- 
nised  to  put  the  company  npon  tenni  not  to  delay  the 
action.  In  re  3A<  In^trUil  QuanUan  Amir.  Oo.,  Cb.,  SB 
L.  J.  R.  117. 

i.  The  petitioner  having  refoied  aa  t>ttw  by  the  oom- 
pany  to  pay  the  amoant  claimed  Into  eaoTt,  aud  to  pay 
auch  ooata  ol  the  petition  as  the  oonrt  alioald  adjudge, 
was  ordered  to  pay  all  coata  ot  the  petitioner  aabw- 
vnently  Incurred.  lb. 

IL  Lociaitaiidii^  opponaUUi  jieltttoa.~  K  petlllon  tor  Uia 
Winding  np  of  a  company  nnder  theoompaDleaact,  18S1, 
may  be  oppoaed  by  partlea  having  an  lutereat  Id  tbe 
exlatence  of  the  company,  although  neither  creditors  nor 
ountrlbutorles  thereof,  In  n  TtwBrad/ord  Nov. Oi.,(3i., 
«  L.  J.  R.  Ul. 

1.  AppToprlatlm <if  dMdendt !  tnleretl ondttt;  appeat/hmi 
ctonAcn,  — A  company  on  borrowing  K.OOOt.  gave  promls- 
■ory  notea  and  a  debenture  for  tbe  amount,  to  be  paid  at 
a  certain  date,  aud  agreed  to  pay  latereit  on  the  loan  if 
not  paid  at  such  date.  They  alaoaaalgned  arrears  of  calli 
to  be  rec^ved  by  tmstees  and  paid  to  tbe  lender  If  de- 
bnlt  were  made  In  payment  of  the  loan  at  tbe  appointed 
date.  The  company  waa  ordered  to  be  wound  up  before 
auch  date,  and  the  lender  received  arrears  of  calls  and 
dividends  on  his  proof,  together  exceeding  the  principal 
debt.  Iliild,  reversing  tbe  order  of  tbe  masterof  the  rolls, 
that  the  creditor  could  not  be  called  upon  to  relund  the 
surptna,  but  mlgbt  appropriate  It  to  the  Interest  due.  In 
Tt  Tl>e  number  Iron  Workt  tt  Sli^ibuildlnfj  Ot.  Btparte  Ms 
WarranI  FXnnnet  tb.  yo.  1,  Ch.,  3ft  L.  J.  R.  IW. 

5.  The  conn  of  appeals  will  only  bear  au  appeal  from  an 
order  made  in  chambers,  when  the  Judge  who  makes 
tbe  order  certllles  that  the  case  has  been  so  fally  argued 
bsfbre  him,  that  he  does  not  desire  to  bear  it  re-argued  In 
oourt.  lb. 


DIGEST  OF  U.S.  SUPEEME  COUBT  DECISIONS. 
(JVont  B  WaOaa). 


1.  In  aid  of  tbe  ceTtlfloale  of  acknowledgment,  or  proof 
of  •  deed,  reference  may  be  had  to  tbe  I  nstniment  Itself, 
or  to  sny  part  of  it.    Oarpenur  v.  DexUr,  SIS. 

i.  It  will  be  presumed  that  a  commissioner  of  deeds.  In 
•  particular  state,  whose  authority  to  act  was  limited 
only  to  hla  coonty,  exercised  his  offloe  within  the  terri- 
torial Ilmlta  for  which  be  was  appointed,  although  tbe 
only  venae  given  to  hla  oeiUflcate  of  acknowledgment 
be  that  of  the"etate"  where  he  lived,  lb. 

i.  TlDlesa  Utealstutoofaatata  requires  evidence  of  ofD- 
elal  character  to  aooompony  the  ofDolal  act  which  It  au- 
tborlies,  none  Is  neceaaory.  And  where  one  state  reoog. 
nltea  acts  done  \a  pursuanceof  the  laws  of  another  atate, 
llsoonrta  will  take  Judicial  cognlaanoeof  those  laws,  so 
DU'  as  It  may  be  necessary  la  determine  tbe  validity  of 
the  acts  alleged  to  be  in  conformity  with  them.  lb. 


1.  Nautical  rules  require  that,  where  a  steamship  and 
sailing  vessel  are  approaching  from  opposite  directions, 
or  on  Intaneetlng  lines,  the  sl«aiDBhlp,  from  the 


the  sailing  vessel  la  seen,  shall  watch  with  the  highest 
diligence  her  oourse  and  movements,  so  aa  to  be  able  to 
adopt  soeb  timely  measures  of  precaution  as  will  neces< 
sarily  prevent  the  two  boats  coming  in  contact.   HMCtv- 

rod,  see. 

2.  Porting  the  helm  a  point,  when  thellgfatttf  a  sailing 
vessel  Is  first  observed,  snd  then  waiting  UDtllaOOlIliilon 
is  Imminent  before  doing  any  tblng  farther,  does  not  sat- 
isfy the  requlreroenta  of  tbe  law.  lb. 

8.  Fault  on  the  part  of  the  aalllngressel  at  the  moment 
preceding  collision  does  not  absolve  a  steamer,  which  hss 
suffered  herself  andaaalllng  vessel  to  get  in  such  danger- 
ous proximity  as  to  cause  Inevitable  alarm  and  oonniston. 
and  collision  as  a  consequence.  Tbe  steamer,  as  having 
committed  afcrgreaterbultln  allowing  such  proximity 
to  be  brought  about.  Is  chargeable  with  all  the  damages 
resulting  from  the  collision,  lb. 

t.  Althoogb  the  duty  of  vessels  propelled  by  steam  is 
to  keep  clear  of  those  moved  by  wind,  yet  these  latter 
mnatnot.  by  changing  their  course  instead  of  keeping  on 
It,  put  themselves  eareleasly  In  the  way  of  the  former, 
and  so  render  ineOtecllve  tbeir  movementa  to  give  tbe 
sailing  vessels  suOlolent  berth.    The  JMonur,  EGO. 

b.  The  confessions  of  amodfl-,  In  a  case  of  collision,  are 
evidence  against  the  owner,  lb. 

S.  Althougt>.  U  a  vessel  be  snnk  by  collision  In  so  deep 
water,  or  otherwise  so  sunk,  that  she  cannot  be  raised 
and  repaired,  except  atan  expense  eqoal  to  or  greater  than 
the  aum  which  she  would  be  worth  when  repaired,  the 
rule  cannot  apply,  still  the  mete  fOct  that  a  vessel  Is  sunk 
Is  not,  of  Itself,  auOlclent  to  show  that  the  loss  Is  tolal, 
nor  to  Justin'  the  master  and  owner  In  abandoning  her 
and  her  cargo.   lft»  BaMmort,  tn. 


1.  Hay  be  explained  by  parol  evidence.  In  sofkras  it  la 
a  receipt  as  distinguished  from  a  contract.  Tlu  Lady 
.fVantHn,  t3S, 

a.  An  explosion  of  the  boiler  on  a  steam  veasel  Is  not 
a  "  peril  of  nsvlgatlon,"  within  the  meaning  of.  JV(>p<f- 
ler  3faAau«,  US. 

1.  In  a  snlt  brought  by  the  assignee  of  a  ohoae  In  action 
In  tbe  federsl  court,  on  a  oontraot  assigned,  tbe  burden 
of  proof  Is  on  the  plaiutlff,  when  the  Instrument  and 
assignment  are  offered,  under  tbe  plea  of  the  general 
lisne.  to  show  afllrmallvely  that  the  action  could  have 
been  sustained  If  Ithad  been  brought  by  the  original 
obligee.    SraiUt]/  v.  JtAinc'*  Admtnttlrator.  3ftS. 

2.  Acoart  having  blrly  submitted  to  ajury  the  evidence 
In  a  case,  end  charged  as  favorably  to  a  party  as  he  could 
properly  have  aaked,  may.  In  the  exercise  of  its  discretion, 
refuse  a  request  by  that  party  to  charge  aa  to  which  aide 
the  burden  of  proof  belongs.  CMeopa  Bank  v.  .PlUIa- 
dt^Ua  BanJi,  Ml. 


L  The  supTemeconrtwIU  not  fallow  the  adjudication  of 
state  conns  upon  the  meaning  ofthe  statutes  of  their 
stalfs,  when  the  former  court  considers  the  adjudications 
wrong  In  themselves,  and  when  In  action  their  effect  Is 
practically,  by  rendering  the  power  of  enforcing  obliga- 
tion Ineflbctlve  to  Impair  the  obligation  of  a  contract 
entered  into  before  the  adjudications  were  made,  by 
parties  living  In  the  state.    BvU  v.  CUtr  <tf  XtucaUne.  S7S. 

2.  A  question  which  Is  pending  tn  one  court  of  com- 
petent Jurisdiction  cannot  be  raised  and  agllaled  In 
another  by  adding  a  new  parly  and  raising  a  new  ques- 
tion as  tohlm,  along  with  the  old  one,  as  lo  the  former 
party.  The  otd  question  Is  In  the  hands  of  the  court  Orst 
poasessed  of  It.  and  is  to.tK  decided  by  such  conrL  The 
new  one  should  be  by  suit  In  any  proper  court,  against 
the  new  party.    MtnpM*  CUt/ y.  Dean,  U. 
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BOoda  dunaged  daring  a  ro7>t«  by  Che  iMiIt  Of  tha  eu- 
rier,  *Dd  tber«KU  chem,  Ibey  oumot  bold  tbaeairler 
Uftbia  01]  hU  ODEagemeut  to  deliver  at  the  endofthe 
Toyage  la  good  order  and  ooudltlon.  Propeller  MoAmiA, 
15a. 

2.  lomrers  ao  accepting  at  the  Inlermed late  port  are 
liable  fbr  freight  pranilaMn«HtODtbegoodiaooepl«d.  lb. 

8.  Aoommon  carrier  of  merehatidlH  U  reapondble  for 
aetoalnegllgenoe.evenadmlttlnghlsraoelpttobetegillf 
Bumolent  to  reatrlot  hi*  oommon  law  liability.  And  he 
U  chargeable  with  sctsal  oegllgenoe,  anleaa  be  exerelMa 
the  cue  aod  prudence  ot  a  pmdent  man  Id  hU  owe 


1.  A  contract  for  the  paymeat  of  traamrr  nolai  of  the 
CaDfedei«teBtalea,niadebetveeupartlear«BldlaKirtthlD 
tboM  alatei,  can  b«  eotOroed  In  tbe  eonrta  of  the  United 
Statea;  tha  contract  having  been  made  In  the  nao^ 
oanrHof  ba*taeaa,andnot  for  the  parpoae  of  giving  cnr- 
renc7  to  tbe  notea,orof  otlierwlae  aiding  the  rebellion. 
norlngtonv.  amSth. 

2.  Evidence  may  be  mcclvad  that  a  conlraot  payable  In 
tboae  atatsa,  during  tbe  rebellion.  Id  "dollara,"  waa  In 
fact  made  Ibrlhe  pajraeotln  conftderate  dollnn.  lb. 

3.  The  party  entitled  to  be  paid  In  aneh  dollara  can  re- 
ceive bat  tbelr  actual  vatae,  at  tbe  time  and  place  of  tbe 
oontraot.  In  lawfDl  money  or  tbe  United  Slalei.  J6. 


I.  Tbe  term  "  Import,"  aa  aaod  Id  thatclanae  of  tbecon- 
stitntlon  wblch  aaya  tbat  "no  alate  ahall  levy  anylm- 
poau  or  datlea  on  imporU  or  ezporia,"  doei  Dot  rafer  Id 
artlcica  Imported  from  one  atate  Into  aDOtber,  bat  only 
to  artlclea  Imported  from  fbreign  coDDtrlea  Into  tbe 
United  Btatea.    Woodrvffv.  AtrAont,  m. 

3.  A  alate  atatute  which  enacta  tbat  no  Inanrance  com- 
pany, not  Incorporated  under  the  lawa  ot  tbe  atate  pass- 
log  tbe  Btatnte,  ahall  carry  on  Ita  boalneas  within  tbe 
slate  withont  prevloiialy  obtaining  a  license  tor  tbst  pur- 
pose ;  and  tbat  It  shall  not  receive  such  license  until  It 
bas  deposited  wltb  the  treasarer  of  the  stale  bonds  Of  a 
speoined  character  and  amount,  aeoordlng  to  tbe  extent 
of  tbe  capital  employed.  Is  not  loconHlctwltb  thatclaDse 
of  the  ooostltntloD  ot  the  United  States  wblcb  declares 
tbat  '*  the  citlzena  of  each  slate  abalt  be  entitled  to  ell  tbe 
prlvllegea  and  Immunltlea  of  clllzens  in  tbe  several 
stalea;"  nor  with  tbe  elaoaewhlcb  declares  that  congreea 
aball  have  power  "to  regulate  commerce  with  foreign 
nations,  and  among  tbe  several  slates."  Aiul  t.  7!r- 
fftnta.  lOS. 

5.  The  IssnlngoTa  policy  of  Insurance  Is  not  a  transac- 
tion of  commerce  witbin  the  meaning  of  the  latter  of  tbe 
two  datues,  even  though  tbe  parties  be  domiciled  In 
dtlfcrent  states,  but  Is  a  simple  contract  of  Indemnity 
against  loas.  n. 

4.  The  aame  principle  applies  to  the  eaae  of  an  Instltn- 
tlon  of  learning,     Tfie  WaOitnglon  UnlvrriUuv.  Stnur,  I3S. 

G.  Congress  baa  no  power  to  make  paper  money  a  legal 
tender,  or  lawful  money.  In  discharge  of  private  debts, 
which  exist  in  virtae  of  conlracta  made  prior  to  Its  acts 
attempting  to  make  such  papers  legal  tender  and  lawful 
money  for  payment  of  aneh  debta.  Beplyunt  v.  Grlt- 
tcotd.  MMl 

6.  When  a  state  has  enacted  that  tbe  notes  of  a  partlc- 
Dlar  bunk  chartered  by  It  shall  be  receivable  In  pay- 
ment of  all  taiea  dne'to  it,  a  "contract,"  attaching 
Itself  ta  the  note,  and  running  with  It  Into  the  hands  of 
any  one  who  baa  It,  la  entered  Into  by  the  state  tbat  It 
will  so  receive  the  notes.  And  a  anbsequent  enactment, 
thatltwlllnot  receive  them.  Is*  lawlmpalrlng  the  obU- 
galloD  of  contracts,  and  la  void.   Airman  v.  tnelM,  U. 


Ueanlng  of  tha  word  onder  dlBtoent  olroamatancea. 
See  Oon/eOerate  JfiHUV. 

1.  Where  speclllc  ezecatlon  of  a  contract,  which  wonld 
work  hardship  when  nncoudltlonally  performed,  would 
work  equity  when  decreed  on  conditions,  It  will  be  de- 
creed conditionally,     mu^ird  v.  Itiyloe,  UT. 

Z.  Fluctuations  In  tbe  value  of  property  contracted  tor 
betwaeo  the  date  of  the  contract  and  the  time  when 
execution  of  the  contract  la  demanded,  are  not  allowed 
to  prevent  a  speclllc  enforcement  of  tbe  contract,  where 
tha  contract,  when  made,  waa  a  telr  one,  and  In  Ita  at- 
tendant drcamatancea  unobjectionable,  lb. 

S.  Where  a  party,  prior  to  Ollng  a  bill  for  speellle  per- 
fbrmanceofa  contract  (br  tbe  sale  of  land  had  sent  to  ths 
other  Bide  fbr  examination,  and  In  profeaaed  purpoae  of 
execution  ot  the  contract,  the  draft  of  a  mortgage  wblch 
be  was  ready,  on  aeon veyanca  being  made,  to  execute.  It 
iB  no  defense  to  the  bitl.  If  the  delbndant  have  wholly 
refosed  to  execute  a  deed,  tbat  tbe  draft  la  not  In  Bnoh  a 
forni  as  respected  parties  and  the  term  of  years  which 
tbe  security  bad  to  mn,  as  tbe  vendor  was  bound  to  ac- 
cept, especially  where  such  veodor.  In  returning  tbe 
draft,  had  not  stated  In  what  particulars  ba  was  dlssalU- 
Oed  with  It.  lb. 


A  record  of  a  Judgment  on  the  same  anhleet  matter, 
referred  to  In  a  flndtng,  cannot  be  set  up  aa  an  ealoppel, 
when  neither  tbe  record  la  set  forth  nor  the  flndlng 
thowson  what  ground  theeonrt  pot  Its  declaioD;  whether 
tor  waDtorproof,lnBufllcleQt  allegations,  oron  the  merlta 
of  tbe  caae.    UiMed  Slatet  r.  Lant,  US. 


1.  To  admit  the  declamtlon  ofa  third  peraon  in  evidenea 
on  the  ground  that  one  party  to  tbe  salt  had  reterredthe 
other  party  to  him,  itls  necessary  that  the  retoreneeabonid 
be  for  intormatlOD,  relating  to  tbe  matters  in  Issue,  ^Oen 
V.  fUKn^er,  480. 

I.  Tbe  declarations  of  a  party  bimaelf.  to  whomsoever 
made,  are  competent  evidence,  when  conOned  strictly  to 
snch  complaints,  eipresalona,  and  eiclamatloDS  as  (tar- 
nish evidence  ot  ■  present  existing  pain  or  malady,  to 
prove  bis  condition.  Ills,  pains,  and  symploma,  whether 
arising  from  sickness,  or  from  an  iiijiiry  Dy  aeeldent  or 
violence.  If  made  to  a  medical  attendant,  they  are  ot 
more  weight  ttaaa  if  made  to  another  person. 


S.  So  la  a  declaration  made  by  a  deoeaaed  person,  oon- 
temporaneooaly,  or  nearly  so,  with  a  main  event  by 
whose  consequence  tt  la  alleged  that  be  died,  aa  to  tha 
cauM  of  that  eveot.  Though  generally  the  deolarallona 
must  he  contemporaneous  wltb  the  event,  yet,  where 
there  are  connecting  cireumBlanoeB,  they  may,  even 
when  made  some  time  aAerward,  form  a  part  ot  tha 
whole  r«0«((a,  lb. 

4.  Where  tbe  principal  Ihct  Is  tbe  fket  ot  bodily  Injury, 
the  r«*  9e(<a  are  the  atatementa  ot  the  CBnae,  made  by  tha 
injured  party  almoat  contemporaneously  with  the  occur- 
rence of  the  Injnry,  and  those  relating  to  the  conse- 
quences, made  while  the  latter  Bobalated  and  were  In 
progreo.  lb, 

G.  An  accidental  toss  or  diaappearanoe  In  a  bank,  ofa 
bill  sent  to  tt  to  collect,  from  tbe  bank'B  not  taking  anffl- 
clent  care  of  lettera  brought  td  it  from  the  Diall.  carrfea 
with  it  a  presumption  of  ntgllgeDCe  In  the  bank;  sod  on 
suit  against  II,  tbe  burden  ot  proof  Is  on  the  bank  to  es- 
plaln  tbe  negligence.  ClUeiipeeSanky.IViUaatlpMii  Bank, 
Ml. 


THE  AlBAJfT  LAW  JOtTRNAl,. 


■a  *  ooatntot,  It  mur  In  the  lut  record  b«  lo  explained, 
Mpeclftllf  wben  uaadai  the  ftKmdBUoD  of  a  Knit  between 
(he  original  parties  to  IL     TJu  laOa  .fVonUln,  SB. 

T.  Where  one  state  reoognlsea  acta  done  In  pannanoe 
3f  the  laws  or  another  (late,  Ita  oonrts  will  take  Jndlolal 
oogntiaoce  of  thoae  laws,  lo  ftir  aa  It  maj  be  necflssai7  la 
determine  the  validity  or  the  aets  alleged  to  )>e  In  odd- 
ftinnltr  with  them.     Orfwnfcr  v.  DvOtr,  SI3. 

&  TheadmlMloniottbenxuMrofa veaselareeTldenoe, 
In  case  of  oolHsion,  egalnit  the  owner.     Tht  AKomoc,  GM. 


The  mortgage  of  a-reAel  daly  leoorded,  under  an  act  of 
oonareas,  cannot  be  defeated  by  a  sobseqopnt  atlacbment 
nnder  a  state  statale  enacting  that  no  mortgage  of  anch 
property  shall  be  valid  as  against  the  Interests  of  third 
persona,  unless  possession  be  delivered  to,  and  remain 
wltb,  the  morlgagee,  or  the  mongage  be  recorded  In  a 
manner  ^teclSed,  In  which  a  mortgage,  whosnilen  In  this 
oasewastheaiitiJeitofcontrovi^iBy,  waanot.  IFTttte'i  AanJt 
V.  BatOli.  T  Wallace,  Sft,  afflrmed.    AUritii  v.  .Ana  Om- 


A  aale  of  personal  property,  made  mmh  tMlow  Its 
coat,  by  a  man  Indebted  to  near  or  qnlta  tlie  extent  of  all 
Iw  had,  set  aside  aa  a  fraud  on  oredltori;  It  having  been 
made  within  a  month  after  the  property  was  bonghl,  and 
beftii«  It  was  yet  paid  for ;  made,  moreover,  on  Saturday, 
while  the  acconnt  of  stock  waa  taken  on  Sunday  (the 
partlca  being  Jews),  and  the  property  carried  off  early  on 
Honday.    Xtnvntr  v.  ChvrcMl,  Sn 


1.  In  all  BMH  where  a  circuit  court  of  the  ITDlted  Stales 
baa.  in  the  exercise  of  Its  original  Jorisdlctlon,  ceased  a 
prlaonerto  hebroDght  before  It,  and  haa,  alter  Inijolrlng 
Into  the  canaeof  detention,  remanded  blmto  the  custody 
from  which  he  was  taken,  the  snpreme  oonrt.  In  the  ex- 
ercise of  Its  appellate  Jnrladletlon,  may,  by  the  writ  of 
Jabeat  eorpiu,  aided  by  the  writ  of  uHtlutuit,  levlaB  the 
decision  of  the  dTonlt  conrt,  and,  if  It  be  fbnnd  unwar- 
ranted by  law,  relieve  the  prisoner  from  the  nnlawfnl 
reatralnt  to  which  he  has  been  remanded.    JBc  partt 

1.  The  seoond  aeetlon  of  theaetorUarohtrth.  lsaB,ra- 
pealing  ao  mnoh  of  (be  act  of  Febniary  Bth,  18(17.  aa 
sntborlced  appealalnni  theotrcDltoonrtatotheanprema 
oonrt.  does  not  lake  away  or  aObot  the  appellat«  Jnrlt- 
dletlonof  thla conrt  byAobnuciDrTnuDndertheooDstltn- 
tlon,  and  the  acta  of  congress  prior  to  the  data  of  the  last 
named  act.  lb, 

Accepting  goods  abandoned  by  their  owners  at  an 
Intermedlata  port,  which  tha  esrrlera  were  boand  to 
sarry  to  the  port  o(  destination,  are  liable  U>  flrelght  fn 


Under  tha  act  trf  Jane  SOth.  ISM,  to  provide  internal 
revenne  to  support  the  government,  etc.,  which  reqnlree  a 
lloeuae  to  persons  exercising  certain  occupations,  and 
Axes  tbe  limit  to  Ita  duration,  the  partlea  to  the  bond 
given  on  the  granting  of  the  license  are  not  boand  to 
answer  for  any  brFaoh  of  the  mnditlon  of  the  bond  after 
the  expiration  of  the  lloenae.  DnUtd  aialt*  t.  AnM.  SB7. 
I)TtEB«TAT>  COKWKSCX.  See  CbfUtUuffonoI  Lour,  3, 9. 
nmsntonoir  or  thi  Rmxin  txtvwr  ow  thb  uMii'itJ 

(a)  Itftaijurisdlotlon, 

L  To  disregard  and  declare  void  an  act  of  congress 
which  It  considers  as  passed  In  violation  of  the  onnstilti- 
tloa.    JTapburnf.  Griniofd, Wn. 

3.  If  the  ease  be  otherwise  wlUiln  its  cognlsanoa.  It 


has  Jurisdiction  of  a  Jtulgment  tendered  onavolnnlarr 
submission  of  a  case  agreed  on  tor  Judgment,  nnder  the 
provisions  of  the  code  of  a  state.    AUMeU  v.  .Ana  Gbm- 

S.  It  need  not  appear  that  the  state  oonrt  erred  in  Ita 
Judgment.  Itlaauffidenttoconlbrjarlsdletlon  thatthe 
qucetion  was  In  the  caae,  waa  decided  advenely  to  the 
plaintiff  In  error,  and  that  the  conrt  was  Indnoed  l^  It 
to  make  the  Judgment  which  Itdld.  Atrmcnv.iVlc^li.M. 

1.  Bo  It  may  have,  althon^  the  citation  la  not  signed 
by  the  Judge  who  allowed  the  writ  of  error,  provided  the 
defendant  have  waived  the  Irregniarlty  by  an  appear- 
ance,   AUMehv.lHiuTonee  Oi>.,ttl. 

(bi  It  baa  iKK  JnrlBdlDtlon. 

5.  Under  the  twenly-flflh  section  of  the  Judiciary  act, 
nnleas  the  rnonl  show,  either  by  express  words  or  neoee- 
sary  legal  intendment,  that  one  of  the  qneatlons  men- 
tioned in  that  act  was  before  the  state  conrt,  and  was  da- 
fl<d«lby  It;  and.  In  deciding  thla,  neither  Ibe  argnment 
of  coanael  nor  the  opinion  of  the  court  below  can  be 
looked  U>  (Or  Ihla  purpose.    Oibtan  v.  OhaMMm,  Sll 


The  promlasorr  notes  of  the  United  States,  declared  by 
certain  acta  of  congress,  passed  In  ISU  and  IMS,  lo  be  a 
legal  tender  and  lawfhl  money  tor  the  payment  of  pri- 
vate debta,  are  not  attch  a  tender  or  amh  money  In  dis- 
ebaxge  of  socta  debts  if  created  by  contracta  made  belbre 


The  extent  to  whleh  the  writ  of  mandamna  from  tha 
'fcderal  courts  can  give  relief  against  deelslims  In  the  slalq 
conrta,  Involvea  a  question  respecting  the  process  of  the 
4Meral  oonrta;  and,  that  being  ao.  It  Is  peculiarly  the 
province  of  this  oonrt  to  decide  all  qDealloni  which  con- 
eem  ttie  subject.    Butt  v.  Ctti/  of  itiuenHnt.  5TS. 


Tha  mortgage  of  a  vessel,  duly  leoorded,  nnder  an  art 
of  congreas,  cannot  be  defeated  by  a  anbseqaeul  attach- 
ment nnder  a  state  statnta.  enacting  that  no  mortgage  of 
anch  property  shall  be  valid,  as  against  tha  intereata  nf 
third  peraons,  onleas  possesion  be  dellverHi  to,  and  re- 
main with,  the  mortgagee,  or  the  mortgage  be  recorded  In 
a  manner  apeelHed,  In  which  a  mortgage,  whose  llPn  in 
this  casewas  the  subject  of  oontroversy,  was  not.  Whiit't 
Bank  v.  flXiWl,  T  Wallace.  MO,  affirmed.    AtdriOk  v.  Mbux 


1.  TbeGOth  section  of  the  national  bank  act  of  June  8d, 
1M4  (II  8taV  at  Large.  118),  which  provides  thai  anils 
nnder  It,  In  whleh  olQoeni  or  agenia  of  the  United  States 
are  parties,  Bhall  be  condnctAdliy  tbe  district  attorney  of 
the  district.  Is  In  so  Otr  but  directory,  that  It  cannot  be 
set  up  by  slookboldera  to  defeat  a  suit  bronght  agalnat 
tbem  by  a  receiver,  nnder  the  act,  which  reoelver,  with 
the  approval  of  the  treasury  department,  and  after  the 
matter  bad  been  submitted  to  the  solicitor  of  the  treaa- 
ory,  bad  employed  private  counsel,  by  whom  alone  aolt 
was  condnoted.    Sanitntir  v.  QUttan  lotd  vOtKn.  4M. 

1.  It  Is  no  objection  to  anch  a  bill  properly  Died  against 
atoekholdera  within  the  Jorladictlon  of  the  oonrt,  that 
atoekholdeta  named  In  the  bill  and  averred  in  It  lo  be 
without  the  Jurisdiction,  are  not  made  oo-defendaols.  Jb. 

%.  Creditors  of  the  bank  are  not  proper  partl«  to  sneh 
abllL  The  receiver  U  the  proper  party  to  bring  suit, 
whether  at  law  or  In  equity.  lb. 

4.  Soila  may  be  brougbt  nnder  the  Pth  soetlon  of  the 
act,  by  any  aasodatlon,  aa  well  aa  against  11.  A. 


I.  Although  a  bill  payable  at  a  particular  bank,  be  physi- 
cally, and.  In  point  of  Ihct,  In  the  bank,  atlll,  IT  the  bank 
be  wholly  Ignorant  of  its  being  there,  aa  wham,  sz.  gr,,  a 


THE  ALBANY  LAW  JOUENAL. 


l«tUr,  In  whtoh  tha  bill  wm  tnuumlUM  wfaen  brongtat 
tronthspoil-ofllM  to  tbetMnk,  hubMnUldilawa  wltb 
oUker  pttpen  on  Uieoaahtor's  desk,  uidbefonbelnB  taken 
nporieen  b7  theoaiihlerbus]lpp«d  throngb  a  crack  In 
tlie  dMk,  and  (o  dlaappearad,  tha  teot  ot  Utt  bill  tkelng 
tbna  pbjaloall;  pnaant  In  tba  bank  does  not  makaa 
preacntuient.     CAieapa  SonJt  v.  iWIsds^pIMa  Amit,  SU. 

2.  And  tliU  la  lo,  althonfh  tha  acceptor  held  no  fandi 
Uiera,  did  not  call  to  par  Um  bill,  and  In  IttA  did  BM 
mean  to  pa;  It  an^wbera.  B>. 

t.  In  mcb  oaM,  tlierefbre,  tbe  bolder  sannot  look  to 
prior  partita,  eren  tbongb.  by  bavlng  been  InAmned, 
after  Inqoliy  bj  him,  that  Iba  bill  had  not  been  received 
at  the  oollectlng  bank,  tbey  nmld  bave  Interred  that  It 
had  not  boen  paid  at  matnrltr  b;  tbe  aooeptor.  P>. 

L  An  Hooldental  loaaor  dliappearance  In  abank.of  a 
bill  aent  to  It  to  oolleet,  flom  the  bank'i  not  taking  auf- 
flslent  oare  of  letten  brought  to  It  ftum  the  mall, 
oarrtea  with  It  a  preaumptlon  of  negllgenoe  In  the  bank, 
and,  on  aaaltagalnat  It,  the  bnrden  of  proof  la  on  llie 
bank  to  explain  tbe  negUgenoe.  7b. 

S.  If,  through  this  negligence  alone,  ItU  Inferable  that 
notice  otpteaeutment,  demnod,  and  non-parment.  were 
not  giTao  to  the  bolder,  lo  as  to  mabte  bim  to  hold 
parties  prior  lo  him,  tbe  bank  galltr  of  the  negligence  la 
responsible  to  tbe  holder  Ibrtbe  smonnt  of  the  bill,  even 
tboogb  tbe  holder  hlRuelf  have  not  been  so  entirely 
tbovglilAil.aetlTaand  vtgllantaabemtghtbaTsbean.  A. 


1.  Where  a  patent  Ibr  land  has  lasned  to  one  who  pro- 
teala  against  the  sarrer  on  whtcb  It  Is  rasde,  and  the 
record  ahawt  that  he  nerer  aocept«d  It,  tbe  secretary  vt ' 
tbe  Interior  may  recall  It.    ifaovirt  T.  Tyl«r,  MO. 

a.  Where  a  patent  Is  Issned  on  a  claim  which  bss  no 
oertaln  limits,  reserving  "all  valid  advene  rights," asee- 
ond  pal«nttOHn<ither<da]m,and  for  a  portion  of  the  saise 
land.  Is  VHlId  and  operative  to  convey  tbe  title.  lb. 

S.  Wherethere  Isa  speclflctraetronflrmedaocordlngto 
sscenslned  boundaries,  the  legal  ellfect  of  tbe  conHrma- 
tloii  Is  to  establish  tbe  right  and  lorale  tbe  claim.  Bat  It 
Is  otberwiiie  when  the  claim  has  no  certain  limits,  and 
the  oonHrmatlon  Is  on  tbe  eondlllon  that  the  land  la  to 
be  surveyed.  lb. 


Theaet  or  Jnoenth,  IMt,  Increasing  the  pay  of  private 
anldlers  In  the  army,  cannot  be  oonstmed  as  bavlng  the 
ellbctof  Increasing  tbe  allowance  to  olBoei 
l>ay,    VtiUdBUiUtv.aamort.fen, 


Many  bind  themselves  permanently  by  apromlse  made 
by  one  leglilatare,  and  which  sabaeqaent  leglalatarea 
can  not  set  aside,  not  lotax  the  property  of  partlcnlar  char- 
itable iDslltuUons,  or  Initl  in)  Ions  ot  learning;  and  If  tbe 
Institutions  are  ori^nlEed  on  the  telth  of  sach  promise 
the  promise  becomes  a  contract,  whose  obligation  the 
slateeannot  Impair.  homeefTht 
IfatUwdHi  Vniveritti/  v.  aoHK,  «aO,  tU. 


1.  A  section  of  one  statute,  not  very  reasonable  as  read 
Inthesectlon  Itself,  may  tie  read  by  the  light  ofaaee- 
tloD  of  an  earlier  statnle  on  thesame  genaral  snb]eot; 
and  Ibe  eRbctof  the  fnrmer  largely  extended  thereby. 
KennfOn  v.  OUwrm  ef  of.,  «8. 

2.  Cooalmctlon  ofststatn.  In  relation  to  the  acconnts 
o.'  .iidlvlduals  with  tbe  Dnlt«d  Statea,  made  by  tbe  ac- 
ooniillng  oflloerHof  the  treasnry,  especially  when  so  long 
oontlnuHl  aa  lo  bemme  a  mle  of  departmental  pracilce, 
arv^ntllled  to  great  oonsidfTstlnn,  and  will.  In  general, 
be  Bdopied  by  this  coarl,     Vniltd  g-nta  v.  Otimors,  nO. 

3  Bntvben.sder  each  a  conetractlnn  ot  apartlcntar 
cloaaotstatalea  has  been  long  continued.  Us  application 
to  a  reoent  statute  ot  the  same  olass  Is  prohlbltei]  by 


congress,  and,  billowing  the  spirit  of  bat  prohibition, 
the  Booonntlng  olQcrta  refase  to  apply  the  dlsapprorad 
oonstrnctlon  to  a  still  later  statate  of  the  same  elasa,  Ita 
not  be  enforced.  lb. 


The  government  cannot  be  prooaeded  against  In  the 
court  ot  claims,  on  an  Implied  assumpsit  Ibr  Ibe  torts  ot 
Its  oncers,  oommlttad  wblle  In  Ita  service,  and  appar- 
ently Ibr  Its  beneHt.  The  remedy  Is  tb^ugb  oongrc^. 
aOfxmt  V,  VitOed  Stata,  am. 

Where  a  aelEnre  of  properly  on  land  Is  made  under  tha 
acU  ot  Jnly  IS,  IMI,  or  of  Aognst  0,  IBU,  or  July  IT,  WO, 
paasad  In  suppresidoo  of  the  relMlllon,  tbe  claimants  ara 
entitled  to  trial  by  Jnry,  Ihongh  the  suit  be  In  form  a 
libel  of  Information-,  and  the  suit  can  be  removed  Into 
tbis  court  by  writ  of  error  alone.  tMton  Intumnct  Cb,  v. 
amurd  Stalet,  t  Wallace,  TftS ;  and  A.rnulnmo'f  Fbuntni,  1^- 
TW,  affirmed.  Iforrlf'  Oatloa,  Hn. 

t.  In  May,  183S,  an  agreement  wasentered  Into  between 
Price  and  Seymour,  which  provided,  on  tbe  part  of  Price, 
that  he  should  devote  his  time  and  beat  Judgment  to  the 
selection  and  purchase  of  land  to  an  amount  not  exceed- 
ing tE,000  In  certain  designated  states  and  territories,  or 
In  snch  ot  them  aa  he  might  And  most  ailvantageons  to 
the  interest  ot  Seymour:  that  the  pnrcbases  ihonld  be 
made  during  tbe  then  existing  year,  and  that  the  oon- 
Iracta  of  pntchase  should  be  mnde,  snd  tbe  convey<- 
anoes  taken.  In  tbe  name  of  SeyraoDr ;  and  on  tha 
part  of  SeyiuQur  that  bu  should  fumlah.the  ISjHO; 
that  the  lands  purchased  should  be  sold  within  Ova 
years  afterward,  and  thnt  of  the  pmflts  made  by  such 
purchase  and  sale,  one- half  should  be  paid  lo  Price,  and 
be  In  nill  fbrblsaerrloeiiBndeipeDSva.  Under  tblBSgre«- 
ment  lands  having  been  puri^based  by  Price  and  the  Utie 
taken  In  the  name  of  drymuor,  Held,  I.  That  aeymonr 
look  Ltielngal  title  In  irnstforihepurpoeeespecllled:  that 
Is,  lo  aell  the  property  within  the  time  limited,  and  after 
deducting  from  the  proceeds  the  outlay,  with  In  tereat 
and  laxea,  lo  pay  over  to  Price  one-bolt otthe  realdoe; 
and  that,  to  this  ex  teat,  Seymoorwasatms  lee,  and  Pdco 
the  eeifbj  qux  trutt. 

IL  That  the  trust  continued  afl«r  the  expiration  of  the 
Hve  years,  unteos  Price  subsequently  reliniinlBbed  his 
claim,  the  burden  of  proof,  as  to  snob  relluqnlshment, 
resting  with  the  belts  otSeymonr. 

III.  That  the  principle  of  equitable  conversion  being  ap- 
plied to  the  case,  and  tbe  land  which  was  to  twoon  verted 
Into  money,  being  regarded  and  treated  In  equity  aa 
money,  the  personal  representative  of  Price  was  the  ptn- 
per  person  to  maintain  this  suit,  and  It  waa  not  neces- 
sary that  his  heirs  at  taw  shonld  be  partlea.    Set/mom'  v. 
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, -  Termii.  leotand  OK.    ReporMd  by  John 

William  Wallace.  Vol.  VIII.  Washington:  W.  H.ft 
O.  H.  Morrison.  1870. 
With  the  exception  of  the  legal -tender  eases,  this  vol- 
ume contains  bnl  little  of  novel  or  lasting  Interest  In 
respect  to  law.  In  regard  to  style,  loo,  we  miss  Mr.  Wal- 
lace's peculiar  graces.  He  aeems  to  bave  taken  a  reef  In 
Ills  rbelodc  sinoe  the  compliment*  of  tbe  American  Law 
Review  In  1887.  Just  enough  of  his  Idloayncraoles  crop 
out  to  BBBore  OS  that  he  Is  not  dead,  bnt  only  sleeping; 
that  the  volcano  Is  not  extinct,  but  ready  to  break  out 
on  anHlclenl  provocation.  This  la  evinced  In  tbe  eaae  of 
Tin  omumcAe,  a  aalvsge  case,  not  only  IQ  subalanoa, 
bat  In  name.    Perhapa  tbe  name  iD^lred  Mr.  WaU««« 
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vltb  tlie  IbllowlDg  tonoh  of  barbatio  uid  unrMtnloed 
rb«toiiflln  UieiUtemsDtortlioU:  "The  Aqidlahaab^ea 
anilODilr  expeoted  M  a»a  Fntnclno  wltb  her  eugo. 
Ber  (baDdarlns  tu  an  ezpoaed  and  dlflUcnlt  part  of  the 
'  bar- ■'■■d*  the  lOM  of  Ibe  monitor  talshir  probable.  Tbe 
pnbUo  mind,  exettwl  br  the  olvll  ww  tben  tmIds,  «>d 
by  fears  of  attacks  by  boettla  oralaen  on  a  haibor  and 
eltr  Inadequately  defsQded,  yna  ihoeked  by  the  sblp- 
wreck  of  the  only  lore  mean*  of  protection  provided  by 
the  government  lOr  both;  and  this  Ceellog  ext«naed 
Iteelf  throagboat  the  ooantry."  In  another  part  of  thig 
■tatement.  which  coven  seven  page*,  In  deeerlblog  tbe 
dl  fllcnltyof  the  talvege  he  laya:"  One  of  the  long,  crooked 
Iron  riba  oomlng  avmy,  cot  off  a  flnger  of  an  experienced 
diver.  He  dived  no  more."  Tfali  liqalte  a*  ilgnldcant 
aa  "That  day  we  read  no  more,"  In  Dan te'i  episode  of 
Franoeaoa  da  Wmlnl.  Ur.  Wallace  abonld  not  preanme 
on  hla  readers'  acquaintance  with  the  olasalo  tongoea,  as 
he  Dngenerooaly  doei  by  the  following  abbreviation; 
"The  guns,  *s  well  aa  the  other  heavy  pleoea,  as  «x.  trr... 
thepllolhoDae,"eta.  Again;  la  not  Mr.  Wallace  moment- 
arily oblivions  of  the  brevity  Af  hnman  existence,  when, 
for  "  the  facta  are  stated  In  the  opinion,"  he  writes  and 
we  have  to  read.  In  the  case  of  The  OarroB!  "  Doing  thns 
to  qnestlona  o(  bet  merely,  no  snlllclent  advantage 
wonld  be  gained  by  setting  It"  (tbe  testimony)  "ont; 
more  particularly  since  the  Important  parte  of  it  on  both 
Bides  are  so  largely  reeapltntated  In  tbe  opinion  of  the 
eonrt,  as  to  make  safDalently  Intelligible  the  prlnctples 
of  law  meant  to  be  established  by  tbe  Jndgment."  In  the 
•yllabus  of  H^ufaon  Cbtiat  0>,  v.  Pentujflvania  Ooal  Cb.,  we 
read-  ■'  In  tbe  case  of  a  mntraot  drawn  technloally.  In 
form,  and  with  obvlons  attention  to  details,  aoovenant 
oannot  be  Implied  In  the  aboenoe  of  langnage  tending  to 
aconcloslon  that  the  oovenant  sought  to  be  set  np  was 
intended.  Thelbct  that  the  non-lmpllcallonof  Itmakea 
the  contract,  In  eonseqoenoe  of  events  happening  subae- 
qoentlylo  lu  being  made,  qalte  unilateral  la  It*  ad- 
vantages. Is  not  a  BURlclent  ground  to  Imply  a  aoveiuuit 
which  wonld  lend  to  balance  advantages  thns  prepon- 
derating." This,  we  Insist,  require*  more  thought  than 
a  syllabus  la  entitled  to.  Again,  we  submit  tbat  tbe  re- 
porter Is  not  J  DStlfled,  by  any  thing  In  the  known  or 
presomed  history  of  the  plaintiff  In  the  highly  respecta- 
ble leading  <»sa  on  the  legal-tender  question.  In  stlgma- 
tUlngher  as  "a  certain  Mrs.  Hepburn."  This  Is  not  a 
tender  way  of  treating  the  lady.  But  however  scant  of 
courtesy  tbe  reporter  may  be  toward  the  lady,  no  sneb 
fault  can  be  found  with  him  In  regard  U>  the  connsel 
whose  names  appear  In  this  volume.  He  misses  no  op- 
porlnnlty  to  compliment  them.  We  are  offlclally  In- 
formed tbat  they  made  elaborate,  able,  or  learned  argu- 
ments, as  the  ease  may  be.  This  Is  a  very  comfortable 
habit  In  a  reporter.  If  we  ever  want  to  be  reported,  we 
shall  ask,  as  was  asked  In  I>e  Qulncey's  essay  on  "  Mur- 
der as  one  of  the  Fine  Arts,"  Ubi  Ule  atTtporlert 


A    TnMM  on  Ou 


., jstalntory  policy  at  the  Heverot  statealn  reepect 

^  the  action  for  the  Recovery  of  Real  Property.    By 
Rannom  U.  Tyler,  Counselor  at  law, and  aalhorofa 

-     sUseon-fnr      ' ..— i.     

m  Oould  ■  ~ 


treatise 


on  Iht  RemedV  fiv  JEfcrfnhmf  and  0 
Enjivpntnt  In  tlu  VaUfd  Stxtirt:  Eml 


uiAkucy  and  Coverture.'    Albany:  Wll- 


Mr.  Tyler  seems  to  have  a  very  erroneons  Idea  of  the 
meaning  of  the  word  Irrallsa.  The  work  before  us,  like 
his  work  on  "InfUicy  and  Covertnre,"  Is  called  a  "trea- 
Uss,"  when,  In  (act.  It  Is  Utile  more  than  a  digest.  Here 
Is  a  distinction  wUA  BdllIbrenoe,and  we  hope  tbat  the 
snthor  will  observe  It  In  future  works.  But "  treatise  " 
or"dlgest,"  we  believe  that  the  book  will  prove  of  great 
■srvkc  to  the  profbsslou.  It  Is  many  years  since  any 
work  has  been  Issued  on  either  of  the  subjects  embraced 
la  this,  and,  U  we  remember  rightly,  our  author  Is 
the  &tst  American  writer  wlio  has  mnde  ejectment  a 
■pedal  topic  During  these  years  much  has  became  ub- 
•olete,  and  many  propositions  and  principles  thai  vera 


regarded  as  settled  law  have  either  been  n 
tendedorentlrely  swept  away.  There  wss  real  need  of 
a  new  work  which  shonld  conlaln  tbe  law  as  It  now 
exists.  This  work  Mr.  Tyler  has  undertaken  to  tQrDlBb. 
He  has  gathered  together  and  carelUly  arranged  both 
the  English  and  American  deelslons.  That  thlHhaa  re> 
quired  a  vast  deal  of  research  and  labor  Is  evident:  that 
tbe  reeearoh  has  been  oareral,and  the  labor  well  done, 
we  are  Inclined  to  believe  (Tom  tbe  examlnaUon  that  w* 
have  been  able  to  make. 

Tae  volume  has  been  swelled  to  what  aeems  tons  a 
needless  slie  by  Inserting  tbe  references  In  the  body  of 
Ibe  work  — a  very  pernlelooB  plan  — and  by  adding  tbe 
statutory  provisions  of  the  several  slates ;  bnt  It  Is  qui  ta 
possible  that  these  will  prova  of  valne  od  "oecMlons 
sudden." 

We  cannot  pass  the  work  without  expressing  regret 
that  It  doe*  not  contain  a  better  Index.  An  Index  ofonly 
eighteen  single  colmnn  pages  to  a  book  of  over  nine 
hundred  and  flfty  pages  Is  prima  fnele  Uto  meager.  Tbe 
practitioner  will  experience  dlSlcutty  In  finding  what  lie 
wants  In  the  work.  Tbe  author  should  bear  in  mind  that 
the  most  valnable  part  of  a  law  book  Is  Its  Index.  If  tliat 
be  dellclent,  the  work  Is  comparatively  nseless,  fbr  few 
man  can  afford  to  waste  time  In  running  throngh  a  legal 
work  to  find  what  they  require. 


This  volume  ooutalns  cases  decided  at  the  January, 
Jone  and  Beptembw  terms,  UM.  Ordinarily  we  sbould 
regard  this  sa  rather  tardy  reporting,  but.  In  Mr,  Fre» 
man's  ease,  we  do  not  see  how  he  oould  well  hoslen  his 
labors.  Tht  state  of  Illluols  has  somewhere  on  Its  itiit- 
ute  books  a  very  foollsb  and  vexatious  law,  requiring 
the  reporter  to  report  ewry  opinion  of  the  supreme  court. 
Tbk  was  perhaps  not  so  ot)feetlonable  ten  or  QRven  ymrs 
ago,  when  all  the  cases  decided  In  the  year  woulil  hardly 
mi  an  ordinary  volume,  bnt  now,  when,  by  reason  of  ttie 
rapid  Increase  In  population,  business,  and.  as  aseqaeuce, 
litigation,  the  cases  submitted  during  the  year  are  •nn- 
Blent  to  mi  foor  large  volnmes,  the  requirement  becomes 
bardensome  both  to  the  reporter  and  to  the  profession. 
In  eonneoUoii  with  this,  take  the  bet  ttiat  tbe  reporter 
Is  required  toatlend  terms  and  oonlbreDcea,  occupying  at 
least  a  third  of  a  year,  and  leaving  but  eight  months  In 
whleh  to  prepare  oopy,  read  prnofls  make  Indexes,  etc.. 
It  will  become  apparent  that  theoSIoeof  reporter  of 


the  SI 


If  mine 


Freeman  suggests.  In  his  preface,  the  propriety  ofa 
law  vesting  In  the  Judge*  o(  tbe  court  the  dlserellon  to 
delermlne  what  onght  and  what  ought  not  to  be  reported, 
and  says  that  this  would  probably  reduce  Ihe  number  of 
volumes  of  report*  to  two  a  year.  It  Is  to  be  hoped  that 
theleglslatnre  will  adopt  this  snggesUou,esprelally  now 
tbat  the  state  la,  as  we  believe,  about  to  make  some 
needed  Iroprovementaln  lis  Judiciary  aHUra,  by  adopting 
the  new  constitution. 

oribemsnnerln  which  Ur.Freemau  ha*  perfbrmed  hia 
work  we  can  speak  In  the  highest  terms.  We  remember 
no  reports  that  haveooma  to  oar  table  that  show  greater 
evidence  of  legal  knowledge.  taJent,  skill  and  Industry, 
We  regard  him  as  particularly  happy  In  his  manner  of 
making  tbe  head  notes  or  abatrarta  of  oases.  Tber*  are 
several  methods  of  making  a  head  note.  One  la,  to  give 
a  simple,  dlsllnot,  short  sUtemen  t  of  the  legal  prlnelple* 
involved  In  the  decision.  This  la  tbe  mo*t  perfoct  and 
■atlsftkCtory  abattact,  but  one  which,  to  be  BUCOSMftally 
made,  requlresgreat  skill  In  the  reporter,  slneeareporter 
oommnDcllog  a  conotse  and  persplcnons  expresalon  will 
give  In  three  lines  what  a  reporter  of  less  skill  would  re- 
qolrea  quarter  of  a  page  to  slate.  AuotfierfOrm,  and  one 
which  requires  tbe  least  skill  on  tbs  part  of  a  reporter,  la 
that  which  gives  a  bHaf  digest  «f  tb*  AmU,  with  tha  bolo- 
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Idk  of  tbe  DODit  theraou,  Mr.  PreeoutD  tuts,  m  a  mis, 
followed  tba  Snt  or  these  fomu.  kad  hu  koqnlCMd  hlm- 
•eU  Tltb  BkllL  But,  alter  nil,  the  moat  notloemble  fOLtnre 
In  tbe  volatile  belOre  us,  U  the  exhaustive  and  adinlrible 
Index.  Jtirould  have  deUghMdElirin,  who  mule  ladexei 
a  aort  of  hobbr- 

Mr.  rreem&u  hai  adopted  the  plan  of  pabllabing  bla 
OTTD  reports,  whloh  etiablea  talm  to  lapplr  the  proliMiloii 
at  a  eoDalderablr  reduced  price  from  vbat  tbeybavebecD 
In  the  bahit  of  paying.  This  li  a  good  thing  tor  the 
nUnola  lawyers,  and  iboold  receive  Uielr  cordial  rapport. 


TSRHS  OF  THE  8UPREMS  COURT  FOR  JUVE. 


ebeat«r,  Barnard. 


Hoi 


indar.  Clroolt  and  Oyer  and  Terminer,  Waal- 
3d  Monday,  ClKalt  and  Oyer  and  Terminer,  Jetlbreon, 
IdHondaf,  Circuit  and  Oyer  and  Terminer,  Broome, 

W  Handar,ClrcnltalidOr«raiidTarmliier,Ca(tarangiu, 
Harrtn. 

Id  Tnrailay,  General  Term,  2d  Departinent,  Pongh- 
kcepule,  Joeeph  F.  BArnard,  Oflbert  and  Tappen. 

atfTuewlBy.  Special  Term,  Scbnyler,  Board  man. 

Sd  Monday,  (Sroait  and  Oyer  and  Termluer,  Pnlnam, 
Barnard. 

Sd  Tnatiday,  Circuit  and  Oyer  and  Terminer,  Canton, 

gd  Tnesday,  Special  Term,  Onnndega.  Morgan. 


ChenHnEfi.  Balcom. 
n,  Erie,  Barker, 
id  Oyer  and  Terminer,  Sandy 


_...        _        I,  ErIe,Bark( 

Hb  Tneaday,  Wi — '■  -"-'  " —  -"- ' 
Hill.  Potter. 

last  Monday,  Special  Term,  Honme,  J.  C.  Smith. 
Idit  Tnesday,  Speolal  Term,  Albany,  Peckbam. 


LEGAL  NEWS. 


ItiMnl^  —  Id  thejnry. 
Eighteen  hnmlred  antl  fbrty-three  divorce  salts  a: 


pending  in  Indiana  ooarts. 


Tlie  health  of  Chief  JairtlM  Chue  is  said  to  be  lUI- 
Ingso  rraldl^M 
from  tbe  Dennt). 

Madame  Krl«tiofr  is  thenameortheRamlan  female 
lawyer  who  liasjant  enterod  upon  the  practice  of  tbe 
law  at  St.  FeteraburR, 

iTndjce  Bradley,  ofthe  United  State*  snpremeoonrt, 
WHS  the  recipient  ofa  ooiaplf  men  Isry  dinner  froin  the 
members  of  the  Ctalveelou  oar  on  tbe  19th  ult 

Ex-Judge  John  H.  Reagan,  of  Texas,  says  that  tfas 
present  laws  of  Texas  are  Rix^d,  and  the  JudKee  gen- 
erally do  their  dnty,  but  tbejuries  are  too  tenienL 

An  OtseRo  county  lawyer,  who  some  months  since 
was  put  off  the  cars  on  the  Central  railroad  because 
he  rafused  to  give  up  his  ticket  before  a  seat  was  pro- 
vided for  him,  has  sued  the  oumpany  tbr  damages. 

Judge  Hamphreya,  of  tbe  supreme  ennrt.  District 
of  Colnmbia,  ban  required  Mr.  Bradley  to  enter  into 
tmnds  to  keep  the  peaoe  toward  Judge  Fisher  in  the 
sum  of  15,000. 

Marcellno  Martinez,  a  lawyer,  who  held  a  promi- 
nent posltJnn  under  Maximilian,  died  on  tbe  16th 
ult.,  in  San  Fratiuisco,  where,  since  the  latter's  down- 
fkll,  he  liad  been  eking  out  m  precarious  living  by 


aylvania  — Inoluding  Willlamsport  —  died  in  Piu 
burg,  a  few  days  *go,  aged  88  years.  He  n —  - 
'■olnted  by  Oen.  Jackson. 


There  in  a  man  In  HarriBbarv  whn  has  had  a  eass 
at  every  court  ofqaarter  sesniona  (either  ns  prosecutor 
or  pmnecuted),  ex(%pt  two,  since  1824,  extending  over 
a  period  of  forty-six  years,  and  aggregating  one  hun- 
dred and  eighty-two  cases. 

A  middle-aged  man  wss  pablldy  punished  with 
twentv  la^se,  by  order  of  a  court.  In  Lnndan,  Onta- 
rio, a  few  days  ago.  The  official  flagetlator  wore  a 
mask.  Delaware  will  be  pleased  to  learn  this.  It 
was  the  first  case  of  whipping  in  Canada,  under  an 
act  passed  In  1809. 

The  United  Statee  rimnlt  court,  at  St.  T>nnls,  has 
derided  the  caae  of  Hotlit  v.  LieM.-  Oen.  SKeridan  and 
Mnjor-Oen^al  Page,  for  fnlse  Imprlannment  and 
lU^al  oonflscatlonofpropertv.  In  tavnrorthedefend- 
Butii.  The  case  will  be  carried  to  the  United  Slat«a 
supreme  court. 

Gen.  John  F.  Appleton,  who  wwj  recently  appointed 
andoonflrmwd  as  iU'lgeofthe  United  Stntos  court  (or  tlie 
oantem  diatrtct  nt  Tsibb,  i?  quite  111  In  Cnlifomia,  of 
oonsumptlon.  He  Is  the  eldest  son  of  Chief  Jnstioo 
Appletim,  of  M^ne,  and  is  a  youuir  man  of  snnnd 
indsment,  high  attainments,  noble  character  and  fine 
abUlty. 

Tiib  value  of  conCMemte  money  Is  In  question  In  a 
Cbicasra  court,  some  citizens  of  Ridimond,  Va.,  hav- 
ing bou^t  certain  real  eatate  In  Chicago  and  paid 
therefor  98,000  In  confederate  scrip.  The  question  is 
whether,  since  that  paper  was  r^:»gnl)ied  an  a  legal 
tender  In  VlrKlnla  at  tbe  time  of  tbe  transfer,  the 
bargain  was  valid. 

A  Savannah  Jury  bmnght  In  a  sealed  verdict  a  few 
dnvs  ago,  tbe  envelope  bearinfc  the  indomement: 
"The  buatnens  of  conrt  onitld  be  expedited  bv  the 
attnmeya  being  prepared  before  the  cases  are  railed, 
and  not  having  to  study  them  during  the  prt^tresa  of 
tbe  trial,  by  which  tbe  Jury,  witnesses  and  Judge  at9 
all  put  to  in  convenience." 

The  Mordannt  divorce  case,  which  has  created  a 
scandal  In  England  almnet  equal  te  the  Mi^Farland 
trial  In  this  oountrv.  Is  at  last  dosed,  not  because  the 
lawyers  were  tired  out,  or  the  capaoltiee  of  the  wit- 
iiesHBa  exhausted,  but  for  tbe  reason  tliat  the  non- 
tinned  Insanity  of  tbe  lady  Incapacitates  her  from 
making  a  legiu  reply,  and  further  proceedings  are 
necessarily  dropped. 

The  innumerable  heira  of  Anneke  Jans  are  still 
bothering  the  Trinity  church  people.  The  last  move 
of  their  attorneys  Is  to  serve  a  capias  on  the  wardens 
of  Trinity  church  to  appear  in  the  United  Stat^  cir- 
cuit court,  and  answer  a  complaint  against  them  by 
theae  heim.  The  action  has  created  quite  a  flurry 
among  the  magnates  of  Trinity,  and  the  queetioii  of 
ttielr  right  te  hold  the  property  will  soon  be  brought 


After  a  verdict  had  been  rendered  In  a  late  trial  fa 
Austin  county,  Texas,  the  Judge  addressed  the  Jury 
i_  ti.;=  ~=.. .   •!  Ti„  ..„.,_  -^r(Ji(;t  you  have  said  tl— 

„  „ J  —   —■   -  -He.    Your  verdict  ' 

contrary  to  law,  contrary  ^ 


e  of  this  Union. 

A  ourioua  will  case  has  Just  been,  temporarily  at 
least,  adjusted  In  Chicago.  Tbe  testament  was  that 
of  one  Andreas  bkikner.  This  document  was  drawn 
up  by  a  Teutenic  Justice  of  the  peace,  who  testified 
that  when  the  will  was  executed  the  testator  .was  so 
lax  gone  that  he  could  no  more  than  aswer  "  yaw  "  to 
each  question  that  was  asked  tiini.  Tbe  Justice 
further  deposed  that,  te  the  best  of  hts  knowledge 
and  belief,  the  said  Eckner  was  "starved  to  death," 

EiBsibly   by  impatient  heira  in  a  hurry  to  realise. 
owcver,  the  oaae  being  given  te  the  Jury,  Uiey  found 
"  "--  Instrument  to  be  the  last  will  KtA,  teatAmeiit  of 


THE  ALBANY  LAW  JOURNAL. 


NEW  YORK  STATUTES  AT  I^BGE.* 


Alt  Act  In  relaUon  to  stattaUci  of  the  poor, 
PABaKD  April  IT,  1870 ;  tbre*-lUtIu  being  preient. 


BKCTioN  1.  All  Uie  proTlatons  of  Mctlons  •aTsnty-HTe. 
■event; -all,  Hventy-eeYen.aiiil  eevsntr-elgtitof  obaptcr 
twenl7,  tttle  one,  part  one,  revised  etatDtei  or  tbe  eutle 
*t  New  York.  Aa  amended  b?  chkpter  two  bandred  and 
(inirteeQ,  lawi  of  elghteeD  bnndred  and  fOrtr-two,  and 
«tiaptarobe  bandred,  lava  of elghleen  bnndred  and  fortr- 
nlne,  relating  to  report*  by  anperlnteodenta  of  the  poor 
of  the  aeveral  conntlea  of  tbe  state  to  tbe  aecretary  of 
■tate,  and  the  penaltlea  for  tbe  neglect  of  duUea  nuder  aald 
acta,  are  bereby  extended  to  and  mads  applicable  to  Ibe 
eommlailoner*  of  poblle  oharltlaa  and  eorreotlon  for  the 
oltr  and  ooDnty  of  New  York,  the  mpertntendent  of  the 
■Inuhonae  of  tbe  oonnty  of  Albany,  tbe  keeper  of  the 
pooT-honae  of  ibe  county  of  Patnam.  and  the  mperln- 
tendeota  of  the  poor  who  are  appointed  by  the  boarda  of 
anperrlaoia  of  tbe  conntlea  of  Fnllon.  Herkimer,  and  Jef- 
lenioD,  the  oomnilsilonera  of  the  almahonae  elected  In 
the  eltle*  of  Newbnrgb  and  Poogbkeepale,  and  all  poor 
ofBcer*  elected  or  appointed  In  other  oitlea  of  tbe  state 
imiter  apeclal  acta  of  ihe  leglalatare, 

1  a.  Tha  commlsslonera  of  tbe  almabonM  of  tha  dtlea 
of  Nevbnrgh  and  Pongbkeepale.and  tbe  poorolBaemof 
other  dtlea  choaen  under  tpeolal  acta  of  tbe  leglalatnre, 
shall  annoally,  on  tbe  flrat  day  uf  December.  r«por[ta 
tbe  superintendent  of  the  poor  of  their  resgieetlve  oonn- 
(lessa(!hstatLitlcaaa,fmn>  (tme  to  time,  may  be  required 
to  be  rpporled  In  the  other  cities  and  tovna  of  UUa  state, 
under  the  general  lava  of  the  atate. 

|3.  Tbesaperlntendentsof  the  poor  elected  or  appointed 
to  the  aeverHl  coon  Ilea  of  tbe  state,  Ihe  su  perl  ntenden  tin 
the  almihonse  of  the  county  of  Albany,  Ihe  keeper  of  tbe 
poor  house  of  the  county  of  Patnam,  and  the  commla- 
slonen  -jt  public  oharltlea  and  eorrecUon  of  the  city  and 
eonnly  Cif  New  York,  are  hereby  reqnlred  to  make  annnal 
reports  lor  their  reapeetlre  oonntlea  to  the  aecretary  of 
■late,  on  or  before  the  tenth  day  of  Janoary  of  each  year 
(covering  the  rear  ending  November  thirty),  npon  Ilia 
sMllatlu  of  the  poor  required  to  be  made  by  the  aela 
hereby  amended. 

1 4.  The  secretary  ot  the  state  shall  annually,  on  or  be- 
fbre  the  llrat  day  of  March,  report  to  the  leglalalnre  the 
remits  of  tbe  lolMmatlon  obtained  In  pnrsuauee  of  this 
act. 

%i.  The  ■nperlntandanti  of  the  poor  In  coitnttea  In 
which  tfaoe  are  no  poor-honaea,  or  In  which  tbe  dtstine- 
tion  between  town  and  county  poor  has  been  revived,  are 
basvbydlreoled  and  required  to  procure  from  superrlaora 
and  oveiauoi's  of  tbe  |>oor  In  the  sareml  towns  In  sneb 
oonntlea  the  slaUatle«  necessary  to  enable  them  to  make 
the  annnal  re|x>rt  reqnlred  by  this  act. 

ft.  The  seerelarr  of  state  shall,  from  time  to  time,  fur- 
nlah  the  olDelals  named  in  the  Drat  and  second  aectlona 
of  thla  act  wllh  tbe  neoeaaary  torma,  blanks,  and  inalmc- 
tlona  required  In  making  up  reporta  apon  the  statlstica 

(T.  The  secretary  of  state  is  hereby  authorised  and 
directed  to  canae  this  act,  together  with  all  the  geneml 
and  special  poor  laws  now  In  fbree  In  this  atate.  to  be 
eomplled  and  pabllshed  In  pamphlet  form,  with  aoeh 
notes  and  raplansllona,  tbrma  and  instmotlona  adapted 
to  the  several  systems  of  supporting  the  poor,  as  In  bis 
opinion  may  Iw 


"^b.rj 


b  the  orWDrUi, 

isontlflwie'or 
ipy  Own  wbloh 


when  pabllshed,  to  be  distrlbnted  to  SDperlnteDdents  and 
overseera  ot  the  poor  and  keepers  of  poor-hoasM  In  this 
state,  also  to  Iowa  and  city  clerks,  connty  clerke,  and 
clerks  of  boards  of  sapervlsors  in  this  state. 


"An  act  tn  ntors 
overseen  of  hish- 

.._j_, _^r -....  .J  cnnfiirmlty  with 

tbe  provtaioua  of  chapter  fire  hundred  and  twenty- 
two  of  the  laws  of  eiKbteen  hundred  and  alxty- 
"-"  "  pawed  May  nfiith  -'-*-• —  *-  —  -'—- ■  — -* 
^Igbt. 


,    ,  eighteen  hundred  and 

Bixty-elgbt. 

Pasmcd  April  S,  tan :  thiee-tirtha  being  present. 


SkonoN  t.  Sections  fbnr  and  live  of  chapter  aerea  hun- 
dred and  ninety -one  of  the  laws  of  eighteen  bnndred  snd 
■ixty.elght,  pasaed  May  ninth,  eighteen  hundred  and 
■Ixiy^elgbt.  are  hereby  amended  soaa  to  read  aa  follows : 
'  %*.  Section  Ibrty-seven  of  article  third,  title  one  of 
ehaptar  sixteen  of  tbe  first  part  of  the  revised  statutes.  Is 
hereby  amended  so  as  to  read  as  foilowa :  . 

)  ft,  Every  oversoer  ot  highway  ahsll.  on  or  before  tbe 
flrst  day  of  October  In  each  year,  maksoatandddlverto 
the  anpervlsor  of  hla  town  a  llat  of  all  realdeiit  land-  . 
holders  residing  In  his  district  who  have  not  worked  out 
their  blghwav  assessment  or  commuted  for  tbe  same, 
with  the  number  otdays  not  worked  or  commuted  tor 
by  each  resident  of  his  dlatrlot,  charging  for  each  day  Id 
aoeh  list  at  the  rate  of  one  dollar  and  Utty  cents  per  day; 
and  also  a  list  of  all  the  lands  of  non-resldenta  and  of 
persons  unknown,  which  ware  assessed  on  his  warrant 
by  the  commissioner  ot  biKbways,  or  added  by  him 
according  to  law,  on  which  the  labor  assessed  has  not 
been  performed  or  commuted  tor,  snd  the  number  of 
dnya'  labor  unpaid  by  each,  cbsrglntf  for  the  same  at  Ihe 
rate  ofone  dolUr  and  flfly  cenia  per  day ;  which  llstsliHll 
be  aucompanled  by  the  aOldsvIt  of  the  overseer,  duly  cer- 
tlfled.  that  he  haa  given  the  notloe  required  by  the  tuirly- 
seoond.  thirty-third,  sod  thlrty-fOurth  sections  of  Ibis 
title,  and  that  llie  labor  Ibr  which  socb  residents  and  such 
land  la  returned  has  not  been  perfnrme-l  or  commnted. 

1 6.  Section  fifty  ot  chapter  sixteen  of  Ihe  revised  stiit- 
ntes,  meniloned  In  the  preceding  seollon,  Is  hereby 
amended  so  as  to  read  as  ftillowa ; 

)I0.  It  shall  be  tbe  duty  of  eaoh  board  of  snperviaOTa  at 
their  annnal  meeting  in  each  year  to  oaosa  tbe  amount 
ot  such  arrearagfs  for  highway  labor  returned  to  tliem 
severally,  aa  provided  In  Ilie  preceding  aaotlon,  rstlmat- 
Ing  each  day's  labor  at  one  dollar  and  fiflyosntHaday,  to 
be  levied  on  the  lands  of  all  residents  snd  niin-realilenl* 
returned  as  aforesaid,  as  returned  by  the  aassMors  of  ttte 
several  towns,  and  to  be  collected  in  t'le  same  manner 
that  the  contingent  obargcaof  Ihe  ooun.y  are  levied  and 
colleoted.  snd  to  order  tbe  same  when  collected  to  be  paid 
over  to  tbe  eonunlssl oners  of  lilgliwa.va  ot  the  lowna  re* 
4>eotlvely.  to  'be  by  them  applied  to  tbe  oonatruction, 
repair,  and  improvement  ot  the  roads  and  bridgea  In  tb« 
district  In  wbloh  the  Inbor  was  oiiglnnlly  aiaeaucd. 

(1.  This  act  shall  taks  rlTbev  Immediately. 
Chaf.  552. 

Alf  Act  In  relation  to  towns  having  n  pablic  debt. 
PAsacD  Hay  2.lSn;  three-flltha  being  present. 

fiMotai! 

BncnoH  t.  Whenever  a  town  has  a  pnbllo  debt. consist- 
ing of  bonds  or  other  evidences  of  debt  leaned  on  the 
eredit  of  said  town,  it  shall  be  the  duty  of  the  supervisor 
Hiereof,  and  he  Is  hereby  directed  and  reqnlred,  lomskea 
report  to  Ihe  board  of  anpervlsora  of  tbe  county  at  tha 
next  annnal  session  thereof  afler  the  passage  ot  this  not. 
and  at  every  annual  session  lbsreaflar,ortbeai>ManIof 
tbe  pnbllo  debt  of  bis  said  town. 


THE  ALBASY.LAW  JOUBITAL. 


|1.  Thenld  report  than  be  to  tkbalar  form,  ■[leetll^lQg 
the  dllleniiit  acts  DDder  whloti  the  bond*  or  debla  were 
Uened,  vllh  tbe  rate  of  Intereet  tbercoD,  tJie  unountnn- 
paid  kt  tbe  time  of  the  eleetloa  of  locb  enpervlaor,  aod 
the  kmoant  of  debt  paid  Kt  the  date  ofbUeald  report,aad 
oomiiiK  doe  dartog  hli  term  ot  otHoB. 

(S.  Tbe  report  ao  nude  to  the  board  of  enperrlBora  ehall 
be  pnbllahed  Id  the  ■nm—i  re|iort  of  the  prooeedloga  of 
aatd  board. 

(t.  It  ahall  alao  be  the  datr  of  mch  iDperrlaor,  and  be 
li  alio  directed  and  required,  at  the  expiration  of  hlitenn 
of  oOee.  at  the  aonnal  town  mMtlng  (br  the  election  of 
town  oflloeis,  to  make  iDd  preHnt  Ibereto  aduplicale 
enpy  of  hia  report  of  the  pabllc  town  debt  »0  made  to  the 
aald  board  of  MiperTtaora,  loelodlDi  and  adding  thereto 
the  amount  of  bond*  iMued,  and  the  araoantii  and  Inter- 
eat  paid,  ilnoe  the  dat«  of  aald  report  np  to  the  da;  and 
date  of  hi*  tern  of  onee.  dulj- attealed  beK>re  a  Jnitlee 
of  the  peace  of  bla  tald  toTii.and  whiobaald  report  ihall 
be  filed  In  Um  town  elerk'i  ofllee  of  tbe  town,  inbleet  tn 
the  Inapaellon.  when  reqolred,  of  anj'  elaetor  thereof. 

|G.  All  anch  bonda,  and  eonponi  thereof,  paid,  ahall  b« 
canceled  and  bomed  by  the  town  aadltora  of  the  town. 
at  a  meeting  thereof  to  be  held  &>r  tbat  parpoee  wlthla 
ten  daya  prevloae  to  the  annnal  town  meeting;  and  a 
reooTd  thereof  ahall  be  ai*d,  algned  by  the  aald  beard,  la 
the  oOee  of  the  elerk  of  eald  town. 

It.  Any  mpervtaor  or  other  olDeer  negleotlng  or  refoB' 
Ing  to  perbrm  anj  duty  Impcaed  by  thla  act  ahall  be 
deemed  gnllty  of  a  miademeanor,  and  ihalt  ItirMI,  apon 
ooavletion,  the  anm  of  two  hnndred  and  any  dollara  Ibr 
anoh  omnia,  and  be  Imprlaoned  not  axoeedhig  at  sty  day*. 

Chap.  717. 

An  Actt  to  antborlu  tbe  sale  of  real  ««tat«  In  whlah 

any  widow  Ih  or  ahall  be  entitled  to  dower,  in  aalle- 

liioUoD  and  dlacharfte  thereof. 

PAMBDMay  a.imO;  thrce-flftb*  being  preaent. 

Tb'Pti9l*</a<eaiiUe<^  New  Tork,  r^mienUd  In  SmaU 
ana  JmtiMB.  do  enaat  aifoOoKt; 

Sbctioh  I.  IB  any  action  now  pending,  or  which  ahall 
hereafter  be  brought,  la  the  anpreme  coart  of  theatate 
of  New  York,  at  Id  any  oounty  oonrt  of  any  eoonty  tn 
thli  atata,  by  any  widow,  to  reeoTer  her  dower  or  right 
of  dower  In  any  realeatate.  ortoproonre  the  admeanire- 
mont  thereof,  tbe  plalntUTln  such  aotlOD  may  Ue,  In  the 
clllee  of  the  olerk  of  Uu  eonrt  In  whioh  moh  action  U  or 
ahall  bependlng,  aconaentlD  writing  ilgned  by  her,  the 
execution  of  which  (hall  be  acknowledged  or  proved  In 
the  manaer  now  required  by  law  to  entitle  a  deed  to  be 
Tcoorded.  and  In  aaoh  oonaent  may  oonaeot  toaeoept  a 
groaaanm  of  money  In  fall  aatlafkctlon  and  dtaeharge  of 
ber  dower  and  rigbt  of  dower  In  anch  real  ealate,  to  tM 
eatlmaied  on  the  net  prooeeda  (tf  a  aala  thereof  to  be  ad- 
tndged  by  the  oaart.  and  may  therein  oonaent  tbat  tbe 
eoDrt  may  aacertaln  the  amount  of  anch  groaa  mm  of 
money  tn  the  manner  aottiorlaed  by  the  flflh  aeetlon  of 
tbUaot,  Ifthe  court  In  which  incb  aetlno  laoraliall  be 
pending  ahall  be  latlalled  thata  portion  of  inch  real  eatate 
cannot,  under  tbe  Inwt  of  this  (tale  now  exiating,  be  ad- 
nienxured  nnd  laid  otT  aa  the  dower  of  aach  widow  In  the 
wliole  of  Inch  real  ealate  without  material  Injary  to  the 
iDiereataof  the  partl««ln  Inlereet,  or  to  the  Intereata  of 
aomeotthem.  andir  the  oonaent  mentioned  In  tbia  aee- 
tlon iihall  have  been  llled  ak  atoreaald,  then,  and  In  that 
caw,  inch  court  shall  nave  tbe  power,  and  It  la  hereby 
aulborliBd,  In  any  luch  action,  Madjndgeatid  decree  that 
■ueh  real  ealate  be  aoid  at  public  auction  by  the  ahPritTot 
the  county  in  which  anch  real  eatate  la,  or  hy  a  relbree  to 
be  ajipninted  by  anch  court  fiir  tbat  purpoae,  and  anch 
aale  ahnll  tie  made  In  the  aame  manner,  and  notice 
thereof  be  pnbllahed  for  the  aame  length  of  lime,  aa  now 
provided  by  law  In  regard  to  the  aalea  of  real  eatate 
adjudged  In  an  action  to  ftueeloaa  a  mortcM*- 


f  2.  Tbe  oonrt  in  any  anch  action  ahall  alao  have  ao- 
(hortty  to  direct  tbat  ail  taxea,  aaaoaamenta  and  water 
ralea  which  are  lleua  npoti  the  real  eatate  ao  adjudged  to 
be  sold  at  the  time  of  the  aale  thereof,  tie  paid  out  of  the 
proceedaofaoeh  sale,  and  to  direst  that  the  aherlffor  ref- 
eree making  the  sale,  with  and  out  of  luch  prooeeda  of 
■ale,  redeem  anob  real  eatate  from  all  aalea  thereof  for  un- 
paid taxea,  aaaeaamenta  or  water  lalea,  and  tbe  plalntllT 
In  any  aucb  action.  If  a  sale  of  real  eetate  sliall  be  ad< 
Judged  therein,  ahall  be  entitled  to  recover  ber  ecata  and 
dlabUTaementsof  aueb  action,  to  lie  paid  out  of  the  pto- 
oeeda  of  snob  aale. 

I  s.  The  court,  In  any  action  in  wbleb  the  sale  of  ntj 
real  eatate  aliall  t>e  adjudged,  aa  hendntieftm  authorlaed, 
ahall  alao  thentnadjndgeanddeoree  tbat  aU  the  partlea 
to  SDch  action  ahall,  upon  anch  sale  being  made,  ba 
barred  of  and  from  all  the  eatate,  right,  title  and  Inlereat 
whataoevar,  which  they  and  each  of  them  liad  In  anA 
real  eatate  at  the  time  of  anch  aale. 

It.  Ifthe  rightofdowerof  any  widow  In  any  realeatat* 
whioh  ahall  tM  adjndged  to  be  aold.  pnrauant  to  thla  aot, 
Btiall  be  auldect  to  any  pricw  Uen  or  Inenmbrance  by 
morlcaga  or  Judgment,  the  eonrt  In  any  anch  action 
ahall.  In  Ita  dlsaretloo.  bave  power  to  adjudge  tbat  the 
aaleofaneh  real  eatate  be  madeaubject  (banob  lien  orln- 
cumbranoe,  or  It  ahall  have  power  In  lie  dlacretlon  to 
direct  the  alierllT'  or  refkree  to  pay  anch  lien  or  Incimt- 
branoe  out  of  the  prooeeda  of  tbe  aale  tberaoC 

f  S.  The  sherllTor  relbree  who  sliall  aell  any  real  eatate 
adjndged  to  tie  aold  pnranant  to  thla  act  ahall  Hie  hta 
report  of  aale  therein,  atatlng  the  amonot  fbr  whioh  ba 
aold  the  real  eatate.  and  theamonnta  whleh,  pursuant  to 
thqdlrecllnna  of  the  eonrt,  he  shall  have  paid  ontoftlM 
prooeeda  of  aale,  and  the  purpoeca  ft>r  which  anch  pay- 
menta  were  made,  and  the  net  amount  of  prooeeda  of  the 
aale  remaining  after  ancb  paymeata,  and,  ub  anoh  report 
Iwing  confirmed,  the  oonrt  shall  a 
or  ottaerwiae,  what  groaa  anm  of  money  la  equal  ti 
then  value  otthe  plalntllT's  dower  In  anch  ne 
of  aale,  Ihe  aame  to  he  Mtlmaled  aocordlng  to  the  then 
\aiaf  of  an  amiolty  at  alx  per  cent  upon  the  principal 
anm  during  the  pmbabie  life  of  the  plalntlfT.  aooord- 
Ing  to  Ihe  tablea  commonly  ealied  the  Portamouth  or 
Nortliampton  tablea,  and  such  groaa  sum  of  money  hav- 
ing been  tbua  aacenalned,  the  court  aliall  thereupon 
order  and  direct  the  aherl  IT  or  referee  who  made  tbe  aale  to 
pay  to  the  plaintiff,  or  lo  her  atlomey  In  auoh  action,  onl 
of  tbe  aald  net  prooeeda  of  Sale,  the  said  groaa  anm  of 
money  ao  aaoertalned,  and  anoh  payment  ahall  he  In 
fnll  aatlathotion  and  dlaoharge  oflhe  dower  of  SQOh  plalnt- 
llT In  the  whcde  of  the  prooeeda  of  such  aale,  and  the  bal- 
ance of  suoh  prooeeda  ofaalc  shall  iMbroughtlntooonrt, 
and  by  tt  directed  to  be  paid  to  tbe  parties  entitled 
thereto.  Tbe  plalntllT,  If  required  by  any  olber  party  to 
the  action,  ahall.  at  the  expense  of  aitnb  parly,  on  reeelv- 
Ing  anch  gnwa  aum  of  money,  execnte  and  deliver  to  aiudi 
party  a  release  of  the  real  ealate  ao  aold  from  her  dower 
and  right  of  dower  therein. 

}  8.  If,  I  n  auch  action  or  proceed]  n ^  tbe  oonaent  men- 
tioned In  the  flrat  aeetlon  of  thla  act  ahall  have  been 
Hied,  and  a  aale  of  ealate  ahall  not  be  ordered  as  herein 
provided,  and  the  Isnda  to  be  admeaanred  ahall  be  vacant 
or  unimproved  lota,  the  oonunlaaloners.  If  tbe  widow 
ahall  ao  elect,  shall  admeaanre  andaetoffto  he--  farber> 
aell;  ber  heir*  and  aastgna  Ibrever,  aa  her  abaolnte  prop- 
erty, a  porllon  and  atiare  tA  aocb  landa,  quality  and 
quantity  relatively  oonaldered  by  them  according  to  tba 
value  of  her  Interest  and  eatate  In  dower  In  groaa,  and 
which  In  value  aliall  lie  deemed,  upon  the  prlnoltilea  of 
law  applicable  to  annuities,  a  rei>a<inable  Bariataetlrin  tor 
such  eatate  or  lnt<^rt«t  In  surb  lanils,  deaianating  tba 
aham  and  portion  by  metea  and  bounds,  and  they  may 
employ  a  aurvey'  r  with  neceaaaryaBalatantataald  them 
therein,  which  lands,  wben  so  allotted  to  aald  widow, 
abHii  be  belli  by  her  In  fee  simple  aa  ber  abaolnte  prop- 
erty, but  In  full  satlatactlon  of  her  dower  and  InlWMt  In 
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BUPUB  A.  LOCKWOOD. 
Dnrlng  the  term  of  the  sapreme  court  of  the  United 
States,  Id  December,  1S66,  a  stranger  occupied  the 
Bsme  seat  In  the  oonrt  room  day  after  day,  nntll  his 
presenoe  became  almost  a  feature  of  the  plooe ;  and 
even  the  ImpaealTe  Taney  reallied  there  was  a  new 
fixed  object  within  bis  vlanal  horizon.  His  general 
appe«raooe  might  have  been  catalogued  as  follows : 
height,  above  medium  ;  figure,  large  and  ungainly  ; 
movemenls,  awkward ;  oomplexion,  sallow  and  to- 
booco-amoked;  eyeo,  dark  and  deep,  with  dilating 
pnpUa  edged  with  yellow— cat-eyee  In  the  dark; 
hair,  dark  brown,  eprlnked  with  gray;  bead,  feet  and 
bands  large  — the  lell  band  web-Angered;  featured, 
not  Irregular,  bat  without  play  or  mobility,  with  a 
fixed  expreaslna  of  weariness ;  dress,  careless,  almost 
■lovenly ;  age,  fifty  years,  bearing  the  burden  of  four 

Each  day,  from  the  opening  to  the  odjonrmnent  of 
the  court,  he  gave  to  all  Its  proceedings  —  to  Its  mere 
routine,  to  the  driest  and  most  technical  argument,  lo 
the  most  absurd  speech  (and  speeches  were  made 
there  that  would  not  have  been  tolerated  In  the 
twelfth  district  court,  Pbatt,  J.),  and  to  tlie  most 
finlebed  and  cogent  reasoning  — the  same  conalant, 
apathetic  attention.  The  last  day  of  the  term  waa 
reached,  and  the  court  waa  about  to  adjourn,  when 
the  stranger  arose,  and,  addressing  the  court  with  a 
trepidation  of  voice  and  manner  tiist  his  will  barely 
mastered,  said  he  had  traveled  aix  thousand  miles  to 
ai^e  a  case  that  stood  next  upon  the  calendar ;  the 
ouunsel  for  the  other  side  was  present,  and  anxious 
that  the  case  should  be  heard ;  if  It  went  over  to  the 
next  term.  It  would  Involve  an  inconvenience  to 
oounael  and  expense  to  the  parties,  that  would  amount 
almost  to  a  denial  of  Jnstlce :  and  under  the  dronm- 
ataneea,  he  felt  privileged  to  ask  the  court  to  alt  one 
day  longer. 

After  a  brief  oensnltatlon  the  Judges  acceded  lo  the 
request ;  and  It  waa  announced  that,  on  tbe  following 
day,  tbe  oonrt  would  hear  the  arguments  In  the  case 
nf  Field  v.  J^abury. 

More  than  the  usual  number  of  spectators  ware 
present  on  the  following  day ;  and  there  was  some- 
thing more  than  curiosity  to  Lear  this  lawyer,  who 
bad  often  been  heard  of,  bat  never  before  beard  In 
that  oonrt  The  oonsdonsnesa  of  this  cariosity  and 
expectation  embarrawed  him  in  the  opening  of  bis 
speech,  bat  his  mind  lUrly  In  motion  soon  worked 
Itself  ftee,  and  bis  phlegmatic  tempetameat  glowed 
to  ita  core  with  flamelesa  beat.  For  two  honra  be 
held  tbe  undivided  attention  of  the  court  In  an  argu- 
ment that  was  pure  law.  He  had  that  precision  of 
statement,  akUl,  and  nicety  in  the  handling  of  legal 
terms,  which  modulate  the  very  (ones  of  the  voice, 
and  1^  wbloh  lawyers  inatiactlvoly  meaaure  a  law- 
yer—tbat  raadlneaa  whlidt  reveals  an  Intelleotaal 
trtrinlngthat  baa  beootne  aecoDd  notnre- that  self- 
contained  ooofldeooe  tfaat  la  based  on  the  broadest 


preparation  — that  logical  arrangement  which  gives 
tbe  assurance,  that  back  of  every  propoaitton  is  a  solid 
oolnmn  to  support  It  if  attacked— and  tbatstrengUi 
and  symmetry  of  ezpresalon  whidi  carry  ttie  convlo> 
tion,  that  behind  utterance  tbere  is  a  fbllnesa  of 
knowledge  that  floods  every  sentence  with  meaning, 
and  an  nnoonsclons  reserve  of  power  which  gives  to 
every  word  a  vital  force. 

Ijong  before  he  had  oonduded,  it  was  known  to  all 
present  that  the  strainer  was  Rufoa  A.  Iiookwood,  of 
San  Frandsco ;  and  he  was  tfaat  day.  In  the  estima- 
tion of  at  least  one  of  the  Judges  who  heard  him,  tbe 
eqnal  of  the  best  lawyer  in  the  United  Btatea. 

Though  this  was  his  first  [and  only)  appearance  In 
the  United  States  supreme  oonrt,  his  brief  had  been 
before  the  court  In  tbe  case  of  the  Mariposa  Land 
Grant  (Fremont's),  bad  gained  tbe  case,  and  been 
closely  followed  in  the  opinion.  In  examining  Uiat 
brief,  Caleb  Gushing- Uien  attorney-general — ex- 
claimed, la  admiration  of  Its  l^jal  learning  and 
reeeorcfa,  "Who  Is  this  manLockwoodT" 

Who  was  he,  and  why  waa  he  not  as  well  known  to 
the  profession  and  public  as  Choat«,  Bvarta,  O'Conor, 
Qrlmes,  Benjamin,  Heverdy  Johnson,  Stanton,  Ehring, 
or  Cashing  himself? 

The  story  of  bis  lite  would  answer  this  question  ; 
and  If  it  could  be  fully  told,  with  tbe  long,  dark 
struggle  between  the  Insanity  in  his  blood  and  tbe 
spirit  it  almost  "  o'er-crowed,"  would  be  as  full  of 
traglo  interest  as  that  of  CEdlpus  or  Medsn. 

Be  wsB  bom  In  1811,  in  Stamford,  Connectlcnt,  and 
his  true  name  was  Jonathan  A.  Jessnp.  At  eighteen 
he  was  a  student  In  Yale  College,  In  the  Junior  class, 
disUngulshed  among  his  fellows  for  bis  profleienoy 
In  LaUn  and  pare  mathematics,  and  for  his  Ihmllitu' 
acquaintance  with  English  classics.  In  tbe  midst  of 
the  term,  for  some  reason  known  only  to  himself, 
without  tbe  consent  of  his  friends,  be  left  college,  and 
enlisted  as  a  sailor  on  a  United  Stales  man-of-war. 
In  his  first  cruise,  he  saw  one  of  his  messmates  tied 
up  and  fiogged  for  a  trivial  Ikult.  Outraged  by  the 
Injustice  of  the  punishment,  and  ehocked  by  Its 
brutally,  he  determined  to  desert ;  and  succeeded  In 
doing  so  when  his  vessel  returned  to  New  York  after 
a  short  voyage  to  the  Bahamas.  He  changed  his 
name  (o  Ruhis  A.  Lookwood,  taking  his  mother's 
Ihmilyname;  worked  his  way  to  Bnflalo  on  the  Erie 
canal,  and  took  passage  on  one  of  tbe  first  schooners 
that  made  the  voyage  of  the  lakes,  to  Chicago. 

Chicago  then  (1830)  was  a  frontier  village,  the  soli- 
tude of  tbe  prairies  on  one  side  almost  as  unbroken  ss 
that  of  the  lake  on  tbe  other.  Lockwood  arrived  there 
bareheaded, wltboutmoneyorfriends.  Aftkrmerfrom 
the  interior  accidentally  became  acq naln  ted  with  him, 
and  believing  there  was  material  In  him  for  a  country 
school-master,  took  him  In  hlsbrm  wagon  to  bis  home 
at  Roraney,  Tippecanoe  county,  Indiana.  Bomney 
was  too  small  a  place  for  tbe  eye  of  the  geographer, 
and  bod  no  existence  on  the  map ;  but  It  maintained 
its  store,  blacksmith  sbop,  Isvem,  and  "  grocery  "  In 
tbe  clearing;  Its  only  public  edifice  tbe  log  building 
that  answered  the  double  purpose  of  a  school  house 
In  the  week,  and  on  Sundays  a  church  forany  travel- 
ing preacher  that  happened  In  the  neighborhood.  For 
about  a  year  Lockwood  taught  alternate  terms  at 
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Romoey  and  Rob  Boy, «  Bimtlar  village  In  an  adjoin- 
ing oonaty ;  devoting  hla  time  out  of  school  to  the 
atudjof  medldne.  A  friend  writes :  "For  some  time 
every  thing  went  well,  but  some  unpleaaantueea  oroM 
between  him  and  his  Bob  B07  patroiiB,  and  the  war- 
rior habit  which  so  dlsUnguished  him  In  later  111b 
brought  on  a  sharp  oolllBlon.  Without  hesitation,  he 
struck  ont  for  Roinney  one  of  the  coldest  days  in 
winter,  with  the  snow  a  foot  deep.  In  crossing  '  the 
ri^t-mile  prairie*  he  lost  his  way,  and  never  was 
nearer  hia  end  nntU  he  went  down  In  the  (Antral 
America.  He  reached  my  bther'e  about  ten  o'clock 
at  night,  with  his  hands  and  feet  so  badly  ftosen,  that, 
Uiougb  everyreroedy  was  resorted  to,  he  was  disabled 
for  the  rest  of  the  winter.  As  soon  as  he  was  able  to 
walk,  he  commeniwd  a  school.  We  had,  at  that  (dme, 
■  debating  society  in  Romney  that  was  attended  by  all 
the 'natives.'  Lookwood  did  not  seem  to  have  the 
least  capacity  ibr  extemporaneons  speakingj  but 
every  Saturday  night  be  was  r^nilftf'y  ■>■>  hand,  with 
a  half-hour's  speecb  thoroughly  committed,  and  de- 
livered without  reference  to  manuscript.  Some  of 
these  eObrts  gave  promise  of  his  matnrest  powers. 
Tou  remember  his  solemn  manner,  his  deep,  sepul- 
chral tones,  and  the  force  and  energy  with  which  he 
preeeecl  his  strong  points.  They  are  all  associated,  in 
my  mind,  with  the  debates  at  the  old  log  school 

About  this  time  be  determined  to  study  law,  and 
borrowing  a  copy  of  Blackstone,  almost  literally  onm- 
mjlted  Its  text.  His  country  school  of  ft'oru  seven  to 
twenty  pupils  did  not  aSbrd  a  very  promising  out- 
look, and  he  was  induced  to  go  to  Crawfordsvllle. 
That  plaoe,  now  the  flourlahlng  seat  of  Wabash  col- 
lege, did  not  then  oontain  material  for  two  schools, 
and  the  field  was  already  occupied  by  one.  Lock- 
wood  opened  in  opposition;  got  into  a  newspaper 
quarrel  with  his  competitor;  studied  law  by  night; 
got  married  without  a  dollar  In  the  world;  was  ad- 
mitted to  practice  by  the  circuit  court,  and  went  to 
Hiomtown,  a  new  place  In  Boone  county,  to  establish 
himself  in  his  profession.  He  did  not  wait  long  for  a 
<lient ;  howassuedby  his  landlord,  and  made  bis  Brst 
appearance  as  a  lawyer  In  hla  own  case.  He  pleaded 
an  unpaid  taiUon  bill  as  a  set-olT,  bnt  Judgment  was 
given  agiUnst  him.  He  was  nnabis  to  give  an  appeal 
bond,  and  the  bed  he  and  his  wllb  slept  on  was  sold 
by  the  constable  for  lees  than  $10.  No  tncidents  of 
bis  life  seem  to  have  made  a  deeper  Impreasion  on  bim 
than  thp  flogging  of  his  meesmate  and  the  constable's 
sale  of  his  bed.  He  referred  to  the  flrst  with  a  shud- 
der, Bs  if  the  scene  were  still  before  bis  eyes,  in  the 
laat  year  of  bis  life.  The  last  burbed  Into  his  soul  a 
dread  and  horror  of  debt ;  be  never  forgave  Its  author, 
and,  In  the  oourae  of  his  professional  life,  found  an 
opportunity  to  take  a  keen  revenge. 

Many  yeaia  after,  speaking  of  bis  Thomtown  expe- 
rience, he  said !  "  I  never  knew  how  my  wife  lived. 
I  know  I  lived  on  potatoes  roasted  In  the  ashes."  He 
buried  himself  In  study  —  sought  forgetfuiness  In 
study,  as  men  do  in  drink.  In  his  second  case  he 
was,  fortunately,  not  his  own  client  —  fortunately 
lost  it,  and  appealed  to  the  supreme  court    Never 

Iborougblir   prepared.      He    briefed   it    as   though 


thousands  were  pending.  In  after  yeaia  he  often 
referred  to  the  embarrassment  he  experienced  at 
hia  Arst  appearance  at  the  supreme  court.  Morbidly 
sensitive;  his  uncouth  appearance  and  coarse,  lU- 
fltling  clothes  a  burden  to  him ;  opprened  by  a  deep 
sense  of  poverty  and  flriendlessness — be  shrank  tmia 
contact  of  men  of  the  world  as  one  long  ImmureJ  in 
darkness  is  pained  by  the  light.  He  had  not  t^e  cour- 
age to  state  to  the  court  that  he  was  present  for  exam- 
ination as  an  attorney,  and  was  only  relieved  from 
this  dlfflcnlty  by  the  acddental  presenne  of  the  Judge 
of  his  circuit,  who  made  the  necessary  motion.  Lock- 
wood's  appearance,  of  course,  attracted  attention;  and 
tfae  manner  in  which  he  passed  his  examination,  with 
the  exhaustive  argument  he  made  In  the  case  be  had 
carried  up  {Ftmlk  et  al,  v.  Slonun,  8d  Blackford,  421), 
made'  bim  known  to  the  court  and  bar  as  a  man  of 
mark.  Even  bis  landlady  noted  the  changed  maimer 
toward  falra,  and  tranalated  him  ftom  a  lumber-rootn 
in  the  attic  to  the  floor  of  bis  peers. 

Uia  new  poaition,  however,  brought  him  no  new 
clients  at  Thomtown.  He  knew  none  of  the  arts  by 
which  success  Is  conciliated.  He  was  never  the  next 
rtiend  of  the  clerk,  the  fiivurite  of  the  sheriff,  the  inti- 
mate of  the  Judge,  familiar  with  Jurors,  nor  the  oon- 
Qdant  of  wlincsses.  He  realised  his  disadvantage  in 
the  small  cnoonntera  of  social  tnteroourse,  and  avoided 
them.  He  became  moody,  reserved,  abstracted,  stu- 
dious. Never  seeking  business,  what  little  there  was 
In  his  sparsely  settled  country  did  not  seek  him.  Hla 
deep  love  and  ardent  study  of  the  law  as  a  science, 
were  rather  bars  than  aids  to  his  immediate  success ; 
and  bis  poverty  was  unrelieved.  He  was  refused 
credit  for  a  trifling  amount  at  the  village  store;  he 
wrote  the  name  of  the  owner  in  his  black-book,  and 
went  back  to  potatoes  In  the  ashes,  with  salt  for  a 
luxury,  Hla  home  was  never  a  happy  one.  He  knew 
"  the  law  was  a  Jealons  mistress,"  and  In  hla  heart  It 
bad  no  rivals.  He  was  still  under  flve-and-twenty ; 
bnt  he  never  was  young.  His  life  was  always  a  atru^ 
gle.  He  would  makeno  terms  with  Fortune  —  itw^ 
an  enemy  to  be  conquered.  In  all  hla  profeoalonal 
career  he  never  aeemed  so  entirely  himself^  as  when 
he  felt  that  court  and  Jury  were  agninst  him,  and  must 
be  overcome  by  sheer  force  of  intellect  and  will. 

Albert  S.  White,  of  Lafayette,  Indiana,  had  become 
acquainted  with  Lockwood  at  Indianapolis,  and  In 
the  year  following  (ISS0)  offered  him  a  partnerahlp. 
The  offer  was  accepted,  and  he  removed  to  taltyeitc. 
His  opportunity  at  length  came. 

Soon  after  the  prealdenHal  election  of  1636,  a  homi' 
dde  waa  committed  at  Lalbyette  that  caused  the  mo«l 
Intense  excitement.  Mr.  J.  H.  W.  Frank  — a  very 
young  man,  the  Junior  editor  of  a  democratic  paper — 
had  won  a  small  wager  from  Mr.  John  Woods,  a 
prominent  merchant,  on  the  vole  of  the  city  of  New 
York.  Frank  called  for  settlement,  and  waa  accused 
by  Woods  of  being  In  pntsesslon  of  the  retame  at  tbe 
time  the  bet  was  made.  A  quarrel  and  rencounter 
ensued,  in  which  Frank  killed  Woods  by  stabbing 
him  with  a  pucket-knlfe.  Woods  was  a  man  of  high 
social  position,  and  bis  party  regarded  him  as  a 
martyr  whoee  blood  waa  to  bo  avenged. 

White  and  Loukwood  and  John  FetUt  were  engaged 
for  the  defcnw.  White  and  Pettil  prudently,  per- 
haps. Insisted  that  tbe  safer  course  was  to  delay  th« 
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(rial,  get  tbe  prisoner  released  on  bail,  and  forfeit  the 
bond.  Lockwood  urged  a  speedy  trial  — that  it  was 
better  Prank  ahould  take  bis  obance  at  once  of  suffer- 
ing the  penalty  of  the  law,  than  to  be  a  wanderer  over 
the  earth,  liable  to  be  banted  down  any  hoar  of  bis 
life.  Frank  coincided  with  this  view ;  and  Pettlt  and 
White,  tbougb  oontlDaingtoooniuel  with  Lookwood, 
took  no  (tartber  part  In  tbe  active  manaeemsnt  of  the 
defense,  Tbe  case  was  continued  one  term,  on  motion 
of  tbe  state,  and  Lockwood  bad  ample  time  for  pre- 
paraUon.  He  realized  that,  in  the  event  of  oonvlo- 
tion,  tbe  blood  of  tbe  aocnaed  would  be  npon  his 
bands.  It  would  not  answer  to  reduce  the  erlme  to 
manslaughter:  Frank preferredaolcldetolhe peniten- 
tiary, and  his  lawyer  applauded  tbe  oboloe.  Tbose 
who  knew  oounsel  and  prisoner  oould  not  tell  wbicb 
felt  he  had  tbe  greater  stake  In  tbe  resnlL 

When  the  case  came  on  for  trial,  Edward  A.  Han- 
negan  was  employed  to  assist  Lookwood,  and  Henry 
a.  Lane  and  lauo  Nay  lor  appeared  with  W.  P.  Bry- 
ant for  tbe  proseouUon.  It  was,  periiape,  the  most 
remarkable  criminal  trial  ttiat  has  ever  occnrred  In 
Indiana.  Of  the  ooansel  engaged  in  it.  White,  Han- 
ncgan,  Pettlt  and  Lane  afterwards  represented  that 
state  in  the  United  Stales  senate. 

A  trial  for  murder  Is  essentially  dramatic,  wltb  tbe 
added  awftil  Interest  ofa  human  life  at  stake.  In  the 
trial  of  Frank,  the  legal  parties  were  strongly  cast. 
Lane  was  an  impetuous  speaker,  moving  straight  as 
a  cannon  ball  to  bis  mark.  In  bin  younger  days  — 
and  be  was  young  then  —  bis  speech  was  a  stream  of 
fire.  Hannegan,  as  an  orator,  was  not  nnlike  Colonel 
Baker;  Inferior  to  him  in  sustained  power,  he  was 
his  equal  in  vivid  Imagiaatlon,  and  bis  superior  In. 
emotion,  lenderneos,  and  pathos.  Naylor  was  a 
plausible  man,  who  won  the  oon&dence  of  Jurora, 
and  magoeUied  ttiem  Into  the  impresdon  that  be  was, 
by  turns,  the  candid  friend,  the  Impartial  Judge,  a  dis- 
interested wltneos,  a  fellow-Juror  bound  t^  his  oath— 
any  tiling  butan  advocate.  Bryant  (afterward  United 
States diatrictjadge)  was  oool  and  watcbfQl;  instant 
to  see,  and  call  attention  to,  any  loose  Joint  in  the 
armor  of  bis  adversary. 

Fox  said  of  one  of  his  own  speeches,  "  If  It  reads 
veil,  It  Is  a  poor  speech."  In  reading  Lockwood's 
apeeob  on  this  trial,  it  seems,  with  the  exception  of 
the  law  argument,  declamatory  and  overwrought; 
but  no  perusal  can  give  an  adequate  oonception  of  its 
living  effect.  It  was  level  with  the  oocasion ;  forvld 
with  the  exdtement  of  the  hour.  The  orator  Ihlrly 
met  and  turned  back  the  tide  of  popular  passion,  by 
the  greater  passion  of  bis  single  breast  At  times, 
his  delivery  swelled  to  tbe  fary  of  tbe  storm ;  at 
others,  tank  to  tbe  plalnUve  moaning  of  the  autum- 
nal wind.  His  Invective  was  terrible.  He  poured 
thegallof  years  of  bitterness  into  his  dennnclation  of 
the  "sodety"  that  demanded,  and  the  clique  tbat 
had  contributed  money  to  secure,  a  conviction.  His 
statement  of  the  law  was  dear  and  exhaoattve.  rais- 
ing the  distinctions  between  murder,  manslaughter, 
excusable  and  JustlflBble  homicide,  with  metaphysi- 
oal  stability,  and  mathematical  precision.  In  shap- 
ing the  testimony,  he  seetnod  to  make  his  own  case; 
and  In  applying  tbe  law  to  Uie  focts,  was  severe  as 
loglo.    The  speech  lasted  nine  hours,  and  one  who 


heard  it  s^d,  "It  was  the  best  Jury-speech  ever  mad* 
on  this  continent— or  any  other." 

Frank  was  acquitted.  The  case  was  for  Lockwood 
more  than  Erekine's  "nonsuit  of  cow-beef:"  It  was 
his  supremest  triumph,  bringing  blm,  at  twen^-six, 
trma  obscurity  and  neglect  Into  the  ftill  blase  of  popu- 
lar attention  and  applause. 

White  was  soon  afterward  elected  to  congress,  the 
partnership  was  dissolved,  and  Lockwood  entered 
upon  an  extensive  practice. 

There  was  nothing  in  the  history  of  litigation  In 
Indiana  like  tbe  unsettled  land  titles,  and  the  con- 
flict l>etween  old  court  and  new  oourt  which  made 
Kentucky  the  battle  ground  of  1«^  gUnta;  but 
thirty  years  ago  she  had  a  strong  bar,  and,  with 
Blackford,  Dewey,  and  Sullivan  on  the  bench,  aa  able 
a  supreme  court  ax  aver  adorned  tbejurlsprndence  of 
any  state  of  the  Union.  Tbe  habit  of  fallowing  a  cli^ 
cult  makes  a  different,  and,  In  many  respecla,  a  better 
lawyer,  tlian  a  city  practice.  The  circuit  lawyer  in  a 
new  ooantry  should  be  well  versed  in  every  branch 
of  Ills  profession.  There  Is  no  chance  for  a  division 
of  labor.  He  mnel  be  ready  for  the  "occaoion  sud- 
den;" for  he  will  often  learn  for  tbe  first  time  the 
leading  bets  of  his  case  while  It  is  on  trial.  He  wiU 
seldom  have  aooess  to  any  but  the  most  meagre 
libraries,  and  he  must  carry  his  books  in  his  brain.  . 
With  a  snpreme  court  above  him  that  pasBes  no  mis- 
takes, and  a  backwoods  Jury  before  him  that  would 
be  wearied  and  di^rnsted  with  a  display  of  technical 
learning,  and  would  "  tolerate  no  nonsense,"  be  must 
be  BO  grounded  in  elementary  law  as  li>  be  able  to  try 
bis  case  closely  wltbont  bis  books,  and  adhere  to  tbe 
Ux  aor^la  while  arguing  to  tbe  Jnry  as  a  man  rather 
than  as  a  lawyer.  In  the  early  days  of  Indiana,  law- 
yers in  good  practice  would  ride  hundreds  of  milea 
on  horsetwck.  In  the  small  country  towns  the  peo- 
ple would  flock  to  tbe  oourt-bonse  as  to  a  show,  and 
in  every  Important  case  tbe  whole  neighborhood 
would  take  sides.  Tliere  was  not  often  any  aasump- 
tloQ  of  dignity  In  Judicial  manners  and  bearing. 
Sometimes  tbe  oourt  would  adjourn  to  allow  the  bar, 
Jary  and  witnesses  to  go  to  a  borse-raoe,  where  "  bis 
honor"  would  preside  with  tbe  same  Impartiality 
that  diBtlnguished  his  rulings  on  Kent  and  Black- 
stone.  On  one  oocasion,  a  Jndge  whose  dedsionc 
usually  stood  Ore,  Is  reported  to  hare  said  to  a  lawyer 
who  afterward  aoqnlred  a  national  reputation,  "  Ned, 
yon  can  go  to  the  Jury,  but  tboeehorsesare  tostart  In 
thirty  minutea,  and  I  advise  yon  to  be  brief."  Ned 
was  briet^  and  the  Judge  remembered  It  in  Ids  chai^. 
In  tbe  evenings.  Judge  and  lawyers  would  meet  at 
the  village  tavern  In  a  sodal  game  of  old  sledge,  and 
discnsB  with  the  same  freedom,  a  fidse  play,  and  any 
mistake  that  bad  been  eommltted,  or  absurdity  that 
bad  been  uttered  In  the  oonrt-room.  It  was  a  rough 
school,  but  thorou^,  and  tbose  who  paned  throa^ 
it  foirly,  learned  their  degrees.  In  addition  to  tlila 
training,  Lockwood  was  always  a  close  stadentof 
books.  He  read  nothing  anperflidally.  He  analysed, 
made  his  own  syllabus  for,  and  oommonplaoed  every 
case  he  ever  had  occasion  to  examine. 

One  wbo  knew  him  well,  and  was,  at  one  time,  bis 
partner,  writes :  "  Some  auttjeots  in  conneotion  with 
Lookwood  suggest  themselvea  at  the  moment,  upon 
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which  I  would  eiil»rge  if  I  liad  laUure :  I  >llade  to 
hlB  Htrong  sense  of  natnral  Justice ;  to  hia  ooDMrva- 
tism  ;  to  bis  Indahtlgabte  pursait  of  details ;  to  his 
hatred  of  Bhama ;  to  hia  contempt  for  the  Darrowneee 
of  parties  and  ptutlitaiis.  How  he  lored  hia  profeedon  I 
How  he  IdeutiSed  himself  with  his  clleDtst  How 
proud  in  lils  sncoessea,  and  how  gloomj'  in  his 
reveraeel  I  think  I  never  knew  a  man  of  flner  Im- 
pulses. 

"  The  finest  tonea  of  hia  eloquence  were  due  to  his 
reverence  for  sacred  thinge  — the  corporsl  oath,  the 
consdenoe  and  religion :  a  reverence  not  paraded  fbr 
effect,  but  unoonsclaualy  permeating  hie  speech,  and 
giving  hlTTi,  with  Juriea,  a  anrpaaaing  power.  He 
seemed  almost  morbidly  attached  to  the  stndy  of 
sach  cases  upon  wills,  aa  tamed  upon  the  diatlnctlon, 
shadowy  and  vague,  between  sanity  and  Insanity. 
Pin  own  mind  waa  an  instructive  Instance  of  the 
panful  narrowness  of  this  line  ofdemarkation  —  the 
boandary  l>etweeii  the  fine  freniy  of  the  poet  and 
the  dark  fi^niy  of  the  lonaUc" 

For  a  few  years  his  profeaaional  bn^neea  was  large; 
but,  at  that  time,  every  man  in  the  "  West"  waa  a 
speoolator,  and  In  the  revulsion  that  followed  the 
flush  timea,  he  found  himself  involved  In  debt  be- 
yond his  Immediate  ability  to  pay.  In  the  spring  of 
1842  he  deposited  what  money  he  could  r^se  in 
bank,  for  the  benefit  of  hia  creditors,  reserving 
only  a  few  hundred  dollars ;  placed  hia  son  at 
a  Cathollo  school  In  Vlncennee,  and  disappeared.  He 
had  communicated  his  intentiona  sad  plane  to  no 
one,  and  It  was  not  known,  even  to  his  own  tftmily, 
until  long  afterward,  that  he  had  gone  to  the  eity  of 
Mexico.  For  some  montba  he  had  devoted  himself 
to  the  study  of  Spanish  and  thedvil  law;  bnt  it  would 
have  been  as  rational  to  have  expected  to  make  a 
fortune  teaching  Mexican  children  their  mother 
tongue  as  in  the  praotloe  of  his  profeeslon.  He  was 
simply  flying  from  his  demon.  He  bad  no  aoqualnt- 
ances  in  Mexico ;  It  is  not  probable  that  he  made  any. 
To  add  to  his  helplessness,  not  long  after  hia  arrival, 
he  was  attacked  with  Inflammatory  rheumatism,  and 
saw  his  small  means  melt  away,  unUl  be  bad  barely 
enough  left  to  pay  >  caravan  paaaage  to  Yera  Crus. 
He  set  out  for  that  place  before  he  had  AiUy  recovered, 
and  arrived  there  with  |2  in  hia  pocket,  which  be  Im- 
mediately stabed  at  monte.  He  won,  and  pressed  hie 
lack  until  be  had  won  |50;  paid  his  passage  to  New 
Orleans,  and  went  trom  there  to  Natchitoches,  where 
he  had  a  cousin  living.  He  resumed  the  name  of 
Jeesup,  and  again  applied  himself  to  the  study  of  tbe 
aivil  law  and  tbe  Louisiana  oode.  After  spending  a 
year  at  Natchitoches  in  study  and  occasional  practice, 
he  returned  to  New  Orleans,  and  applied  fbr  admis- 
sion into  the  higher  state  courts.  He  had  successfully 
passed  hia  examination,  and  was  about  to  take  tbe 
attorney's  oath,  when  he  accidentally  saw  in  the  court- 
room a  man  of  whom  he  oould  expect,  and  trom  whom 
be  would  receive,  no  favon — a  man  he  had  humili- 
ated with  hia  moat  merelleea  rldloale,  and  tortured 
with  his  croelcat  sarcasm  —  the  man  who  had  sold  bis 
bed  under  execation ;  from  the  shadow  of  whose 
memory  he  was  fleeing.  Dreading  an  exposure  of  his 
changed  name,  he  instantly  quitted  the  room.  A  few 
days  aOerward.  Sam.  Jadah,  a  distingnielied  Uwyer 


from  Indiana,  met  him  on  the  street,  weuing  a  straw 
hat,  ''  negro  shoea,"  and  clothing  to  match.  He 
wanted  to  borrow  (20  to  redeem  hia  trunk.  Judah 
bad  buttsn-wlthhim.  "It  Is  of  no  consequence," 
replied  Ijockwood,  detaining  the  ten,  and  went  on  and 
on,  nntU  a  recruiting  station  attracted  his  attention. 
Fairly  at  bay  with  tote,  be  saw  the  words,  "  Twenty 
Dollars  Bounty" — hesitated  a  moment— then  ea- 
llat«d  as  a  common  soldier  in  the  United  States  army ; 
took  his  bounty  and  paid  the  bill  at  his  lodgings,  and 
was  Beat  to  Join  bis  regiment  In  the  Bed  Klv^ 
(Arkansas)  country. 

After  a  few  months'  trial,  be  liked  the  land,  aa  little 
as  the  naval  service  of  his  oonntry. 

His  (tlend  Hann^ao  was  at  that  time  In  the  United 
States  Senate;  and  learning  of  Iiookwood's  enlist- 
ment, obtained  from  President  Tyler  an  order  for  his 
discharge,  which  he  sent  him,  with  |100,  and  an  earnest 
entreaty  to  go  home  to  his  fiunily.  Lockwood  after- 
word repaid  this  gift  by  a  present  of  110,000.  After  an 
absence  of  nearly  three  years,  be  returned  to  Lafayette, 
found  his  wild  lands  auffloiently  advanced  in  value  to 
relieve  him  from  debt,  and  reaumed  bis  protbaslon. 

No  man  on  hia  tdrcult  —  few  men  anywhere  — 
equaled  him  In  hia  power  <^  abstraction  and  prolonged 
concentration.  He  held  a  subject  as  In  a  vice,  until 
he  had  mastered  It.  In  the  preparation  of  bis  cases, 
be  knew  no  weaiineaa ;  and  if  hia  IhoultlM  began  to 
flag  on  trial,  he  stimulated  them  to  their  utmost  by 
the  use  of  brandy,  opium,  and  even  tincture  of  can- 
tharides.  He  aomeUmee  erred,  trom  over-prepara- 
tion ;  trom  the  excessive  refinement  and  subtllty 
of  his  distinctions,  and  tbe  metaphysical  cast  of  his 
mind.  Hia  argnments  on  legal  propoaltions  were  apt 
to  run  into  disquisitions  upon  general  principles.  He 
would  hunt  a  prindple  down  until  he  resolved  it  Into 
an  abstraction.  He  erred  oftener  ftom  an  absorbing 
Interest  that  indentlDed  him  wlch  his  client — or, 
rather,  made  himself  the  real  party  in  the  case — Tmm. 
the  violence  of  hia  personal  feelings,  tbe  bitterness  of 
his  pr^udicee,  and  bis  undisguised  contempt  tbr  a 
Judgment  that  did  not  see  as  he  saw,  and  rest  In  bis 
conclualons.  He  could  not  leave  bis  likes  and  hatreds 
at  the  door  of  the  court  room,  without  divesting  him- 
self of  personality.  The  sacoessftil  lawyer  should 
conduct  the  trial  of  hia  cause  as  the  coolest  gambler 
watches  his  game,  unmoved  by  tho  magnitude  of  tbe 
stake.  He  may  be  excited,  bat  mast  never  be  carried 
away  by  his  own  vehemence;  and  in  tbe  very  torrent, 
tempest,  and  whirlwind  of  his  passion,  must  watch 
the  play  of  his  own  filings,  and  measure  the  eSbct 
his  most  righteous  indignation  and  noble  anger  will 
have  upon  the  mlnda  he  seeks  to  oonvlnce. 

These  Ihulta  were  all  illustrated  In  tbe  trial  of  acaae, 
the  result  of  which  vras  the  Immediate  occasion  of  his 
coming  to  California.  In  1S4S-9  he  was  employed  to 
contest  a  death-bed  will,  where  the  testator,  being 
childless,  had  bequealed  hie  property  to  bis  wife's  rel- 
atives, who  were  comparatively  affluent,  to  the  exclu- 
sion of  hia  own,  who  were  poor.    One  of  the  principal 

legateea   was  Holloway  (ex-oommissloner   of 

patents),  who  had,  at  some  time  previous,  refused  to 
pay  afee  charged  him  by  Lockwood,  on  tbe  ground^ 
was  exorbitant.  Lockwood  sued  for  It,  recovered 
Judgment  for  tho  full  amount,  and  remitted  the  Jndg- 
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ment,  with  the  iMoruice  that  he  would  take  hia  pay 
in  Bome  other  nuuiner.  Id  the  ease  of  Hill  t.  HoUo- 
way,  he  saw  an  opportaulty  to  moke  bis  promise 
good,  and  he  entered  apon  It  with  all  the  interest  In- 
spired bj  a  favorite  Intellectual  pumuit,  and  the 
ardor  of  Tlndlotlve  hatred. 

At  the  trial,  ha  waa  so  latent  upon  attributing  im- 
proper Inflnenoea  and  raising  the  presumption  of 
ftand,  be  Ailed  to  bring  out  the  foot,  which  It  Is 
powdble  might  have  been  ealablished  to  the  aatisbo- 
tion  of  the  Jury,  whose  sympathlBe  were  strongly 
againet  the  will,  and  witich  would  have  been  blal, 
that  (he  testator  affixed  bis  signature  (the  name  wae 
Illegible),  in  articulo  mortis,  and  that  be  waa  dead 
before  the  Bubsorlblag  witnesses  had  signed.  Bis 
argument  took  np  three  days;  be  r^arded  it  as  tbe 
ablest  effort  of  biallfo;  but  itfklledof  Its  purpose,  as 
what  thres-day  argument  does  notT  While  the  Jury 
was  out,  Lockwood  sat,  as  usual  after  a  hard  contest, 
moody  and  ab8trMl«d,  figfatii^!  tbe  battle  over  again 
In  bis  own  mind,  and  seeing  perhaps  but  too  clearly 
where  it  bad  l>een  lost,  if  it  were  Inst.  When  the  jury 
came  in,  and  the  verdict  against  him  was  read,  he 
Krose,  struck  tlie  table  with  his  clenched  fist,  and 
Bwore  he  wonld  never  try  anotlier  case  in  that  court. 


Hen 


IT  did. 


His  friend,  Mr.  E.  L.  Beard,  was  making  prepara- 
tion to  go  to  California,  and  Lockwood  proposed  to 
Join  him.  Ha  thought  he  could  do  well  by  shipping 
a  lot  of  liqnora  from  New  York  In  smsll  bottles,  and 
peddllnK  them  to  miners  I  Beard  had  determined  to 
go  through  Mexico  to  Maaatlan;  Lockwood,  not  wish- 
ing to  renew  his  acqu^ntanoe  with  the  Mexicans, 
took  passage  around  the  Horn.  Before  parting,  tbe 
fHends  provided  themselves  each  with  a  bugle  of  tbe 
same  tones,  that  tbey  might  bear  bad  answer  each 
other's  calls,  if  they  shontd  at  any  tdnie  get  lost  in  the 
WUdemess  of  California.  Beard  bad  been  in  Cali- 
fornia some  months,  and  was  livingat  tbe  Mission  of 
8an  Jose,  when,  oae  day,  he  heard  Uie  familiar  sound 
of  Locfcwood's  bngle.  Answering  the  call,  he  soon 
met  Lockwood  —  covered  witb  mud,  gun  on  shoul- 
der, knife  and  pistols  In  belt,  bngle  in  hand  —  like  a 
modem  Don  Qnizote  going  to  aummon  the  surren- 
derofacastio;  with  a  sailor  companion,  loaded  down 
with  bundles,  for  a  Sancho  Panza. 

Lockwood  had  suffered  severely  from  ecnrvj  dur- 
ing Uie  voyage.  On  arriving  at  San  Francisco,  he 
started  for  the  Mission,  landing  In  a  wliale  boat  with 
one traatmau ;  got  Lost;  had  been  in  the  swamp  til 
night ;  had  taken  short  outs  through  sloughs  and 
bayons ;  was  chilled,  &misbed.  and  very  ill.  On 
reaching  the  bonse,  he  Insisted  that  be  must  be  bled. 
The  only  physician  In  the  neighborhood  assured  him 
that  bleeding  would  be  certain  deatti.  Lockwood 
inatntalnedbls  opinion  ;  and  as  the  only  way  todem' 
nnstrate  its  correctness  was  by  experiment,  be  tried 
it  —  bled  himself  until  the  doctor  admitted  ttie  experi- 
ment was  a  bir  one ;  and  confounded  his  antagonist, 
and  science,  by  getting  better,  and  eventually  well. 

Defore  leaving  New  York,  he  bad  been  Induced  to 
aliandon  bis  contemplated  traveling  bar,  and  on  the 
voyage  bad  applied  himself  to  the  study  of  medicine. 
He  had  quarreled  with  the  law,  and  thought  of  going 
back  to  his  first  love ;  bnt  bis  hatred  of  sciolism  made 


him  unwilling  to  try  experiments  npon  any  llfb  but 
hisown.tbongbbissuooesaln  medicine,  where  be  was 
iwn  first  patient,  was  more  flattering  than  in  the 
law,  where  be  was  his  own  first  client. 

He  soon  came  np  to  San  Francisco,  and  for  eix 
months  waa  clerk  in  a  law-offlce,  where  he  not  only 
furnished  tbe  law,  but  swept  tbe  office,  made  the 
flree,  and  in  all  respects  complied  with  his  agreement 
to  "make  himself  genersliy  useful."  He  received  his 
wages  every  evening;  every  night  found  him  In  a 
gambling  saloon  ;  every  morning  pennileas.  His 
legal  serrioee  were  appreciated  in  the  offioe,  though 
he  was  spared  no  humiliation ;  and,  at  the  end  of  bis 
term,  he  was  patronized  witb  the  offer  of  a  partner- 
ship, if  he  wonld  stay  a  year.  "  I  have  fttlfilled  my 
oontraot  lo  the  letter,"  he  replied,  "and  yon  have 
p^d  me  as  you  agreed,  but  I  wonld  not  remain 

another  bonr "    The  close  of  tbe  speech  wonld 

not  look  well  in  print 

He  entered  Into  a  law  partnership  with and 

,  wliioh  lasted  until  there  waa  one  division  of 

profits.  In  the  allotment  to  liockwood  there  was 
S500  of  state  scrip,  which  he  agreed  to  sell  to  one  of 
bis  partners  at  a  price  named.  When  he  brought  in 
the  warrants  next  morning,  their  value  bad  declined, 
at  least.  In  bis  partner's  estimation,  and  Lockwood 
tore  them  up  and  left  tbe  office. 

For  a  month  or  two  he  worked  as  a  day  laborer  — 
shoveling  sand,  coaling  steamers,  and  doing  any  thing 
that  came  to  hand.  While  be  was  thus  engaged  m 
old  ocquaintAnoe  sought  bira  oat,  to  get  him  to  try  an 
Important  law-suit.  Involving  title  to  real  estate  In  the 
cdty.  Lockwood  at  first  refQeed  to  go;  said  be  was 
earning  an  honest  living,  and  did  not  want  to  be  dls- 
turi)ed.  Hie  friend  perslstbd,  and,  at  length,  banter^ 
Ingly  ofilered  to  double  bis  dally  wages  if  he  would  go 
to  work  on  bis  case.  This  proposition  struck  Lock- 
wood  favorably,  and  be  acceded  to  It,  atlpnlatlng  that 
he  should  be  paid  every  day,  and  that  at  no  time 
afterward  ahonid  anyother  fee  be  offered  him,  directly 
or  indirectly;  "  for,"  said  he,  "I  want  none  of  my 
partners' eamlngi,  and  tbey  shall  have  none  of  mine." 
He  tried  the  case  suocesafiilly ;  the  profit  involved 
was  of  great  value ;  bnt  he  held  bis  dient  to  his  con- 
tract, and  his  dally  wages  waa  his  only  fee. 

After  the  term  of  bis  "partnership"  expired  he 
opened  an  offloe  alone,  and  was  soon  after  employed 
as  oonnsel  by  Palmer,  Coolc  A  Co.,  and  through  that 
connection  was  introdnoed  to  a  general  and  luoratlTO 

Mr.  Palmer  was  at  San  Jose  in  the  winter  of  18BI, 
during  the  season  of  the  legislature  at  that  place, 
anxious  to  secure  the  best  possible  legal  eervioes  for 
his  firm,  and  partionlarly  for  a  test-case  that  involved 
tlie  "  water-lot    titles,  government  reserves,"   et«^ 

One  evening  General  McD  — . and  Judge  H 

were  in  his  room,  and  It  occurred  to  him  that  be 
would  take  their  opinion  as  to  who  was  the  best  land- 
lawyer  in  San  Ftandsoo.  Banding  each  a  slip  torn 
from  tbe  margin  of  a  newspaper,  he  asked  them  to 
write  the  name  of  the  man  entitled  to  that  pre-eml- 
npncc,  In  their  judgment.  He  was  surprised  to  find 
the  same  name  written  by  each,  and  more  surprised 
that  it  was  a  name  —  Lockwood — of  which  he  had 
never  heard.    He  returned  to  San  Fiandsoo  the  fol- 
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lowing  day,  to  find  this  etraage  lawy«r,  who,  In  Uie 
trial  ot  B  Blngle  case,  had  Imprened  twoof  th«  AnMt 
legal  minds  In  the  state  with  a  sense  of  his  sarperior- 
it7.  The  Interview  and  lis  rsanltwlll  be  given,  as 
nearly  as  they  osn  be  recalled,  in   Mr.  I^lmer's 

"  I  fbnnd  liockwood  In  an  nnfnmished  office,  ap- 
parently  absorbed  In  s  blBck-Ielt«T  looking  law  book, 
I  Introdaced  mTself,  and  told  him  the  case  in  which 
I  wished  to  employ  him.  There  was  no  need  to  go 
Into  details,  as  the  case  was  well  known  by  its  title, 
having  been  treety  discoseed  by  the  newspapeiB. 
Loekwood,  scarcely  looking  np  flrom  his  book,  said, 
'I  don't  think  yon  htwe  got  any  case.'  Flqned 
by  his  abmptnesB,  I  answered,  'When  yon  have 
g^ven  Uie  matter  as  mneh  attention  as  I  have,  per- 
haps yon  will  be  of  a  different  oirinlon.'  '  If  yon  will 
oome  to-morrow  morning,'  he  replied,  *I  will  give 
you  a  final  answer.'  When  I  went  back  he  was  In 
the  same  posltloD.  It  did  not  seem  to  me  that  he  bad 
moved,  or  tnmed  a  leaf  of  the  volume  before  him. 
Without  addressing  a  word  directly  to  me,  except  to 
acknowledge  my  presence,  he  said,  as  if  reading  aloud 
to  himself, '  ft  conveyance  that  is  voidtovoid(i>tever.' 

"  Not  relishing  that  appllcaUon  of  the  law,  and  net- 
tled by  his  manner,  I  remarked  that  the  coonsel  for 
the  other  side  wonld  probably  be  able  to  find  that 
prini^ple  without  his  assistance.  Without  heeding 
my  InterrapUon,  he  went  on,  in  the  some  meBeured 
manner, '  Bnt  the  sovereign  power,  by  a  sovereign 
act,  m^  give  validly  to  the  terma  of  a  conveyance 
which  Is  void.' 

"  I  saw  bis  meaning  and  Its  importance  as  by  a 
flash  of  lightning,  and,  applying  It  to  the  case,  ex- 
claimed, '  Then  an  act  of  the  legislature  may  refer  to 
avoid  deed  foradescrlptonoflaods;  audit  is  the  law 
which  conveys  the  title,  not  the  deedT ' 

" '  Fredsely.    I  will  take  your  cose,  and  win  it.* 

"From  the  moment  he  announced  his  posltiDn,  I 
felt  that  he  wonld  win  it ;  but  when  the  case  was 
coming  on  for  trial,  I  was  amazed  and  terrifled  by  the 
quantity  of  brandy  he  drank.  I  remonstrated  to  no 
purpose.  Outside  the  court-room  he  becameduUand 
stolid  ;  within,  on  trial,  be  was  Inmlnons,  ready  upon 
every  proposition  ;  and  I  was  oonstantly  askli^  my- 
self, '  How  long  can  he  hold  out  T '  The  case  was  on 
trial  several  days ;  Ibnr  lawyera,  as  able  as  any  in 
the  state,  were  on  the  other  aide  ;  andl  do  not  remem- 
ber a  single  Instance  In  which  Lockwood  was  taken 
at  a  dlsadvantsgo,  either  in  argument,  authority,  or 
repartee.  I  recall  at  the  moment  one  passage  between 
him  and  Isaac  E.  Holmes.  Lockwood  had  quoted 
law  to  the  effect,  I  think,  that,  under  certain  con- 
diUons,  an  easement  might  be  extinguished  by  a 
change  of  the  fee.  Holmes  interrupted  him  — '  Do 
you  slate  that  as  law,  Mr.  LockwoodT' 

" '  Yea,'  replied  Lockwood,  his  manner  fbr  the  mo- 
ment slow,almosttodrawllng,  'I  state  it  as  law:  and 
I  liave  tried  and  gained  au  important  case  upon  that 
principle.' 

"  >  That  case  has  not  been  reported,  I  foncy.  It  is 
not  In  the  books,  la  It  T   ItisHoosierlaw,  I  preanme.* 

" '  No,  sir ;  the  case  Is  not  In  the  books  which  the 
gentleman  has  read.  It  was  tried  before  an  Indiana 
oourt,  at  on  Indiana  bar  -~  a  court  and  bar  on  which 


the  gmiUeman's  transcendent  aUUtles  would  reflect 
no  credit.' 

"  He  held  oat,  made  his  words  good,  and  won  the 
case.  He  was  immediately  retained  by  Folmer,  Cook 
&  Co.  as  their  general  counsel ;  and  Ihon^  paid  large 
fees,  his  legal  services  were  considered  cheap.  Of 
course,  he  was  not  always  sncoesBftal  (the  lawyer  has 
had  a  small  practice  who  never  loet  a  case),  buthewaa 
always  ready.  I  never  knew  him  to  ask  a  contina- 
ance.  A  starred  lion  were  scarcely  fiercer  than  he 
after  a  defieat.  When  he  was  at  bay,  soma  one  was 
apt  to  get  hurt.  As  an  Instance  of  his  cmshlDg  man- 
ner :  once,  when  a  witness,  whose  answers  had  been 
unsatlsftctory,  if  not  untrue,  and  whom  he  had  oroaa- 
ezan\ined  at  great  length,  was  about  to  leave  the  stand, 
Iiockwood  detained  him  'One  qnceUon  more;'  fin- 
ished the  sentence  he  was  writing,  looked  up,  and 
transfixed  him  with  the  questlMi,  '  Would  you  be- 
lieve yourself  under  oath  T' 

"  Onr  paUence  was  often  taxed  by  his  humors ;  bnt 
yon  know  one  can  grant  every  thing  to  the  eccentrici- 
ties of  genius,  who  would  concede  nothing  to  the 
caprices  of  a  fool." 

His  large  prof^srionsl  gains  only  fed  his  passion  for 
gambling.  Again  at  war  with  himself  and  the  world, 
he  determined,  in  the  summer  of  '53,  to  break  off  his 
assodations,  and  go  to  Australia.  Some  of  his  clients 
subsidized  the  master  of  the  vessel  on  which  he  hod 
taken  passage  to  remain  In  port  a  week  after  Lock- 
wood  had  gone  on  board,  to  see  If  he  would  not  change 
his  mind.  When  It  was  evident  he  would  not,  one  of 
them  visited  him  to  Inquire  If  he  had  any  money. 
"  Yes,"  he  answered,  taking  a  quarter  eagle  from  his 
potest  and  throwing  it  overboard;  "but  I  will  sail 
free."  His  iMend,  Mr.  Beard,  however,  had  placed 
some  clothing  and  money  la  the  hands  of  the  captain, 
with  orders  to  smu^le  them  into  LoiAwood's  room 
"when  his  fit  was  over." 

Arrived  at  Sydney,  he  set  out  to  walk  to  Mel- 
bourne — about  seven  hundred  miles  —  ttirongfa  wide 
stretches  of  uninhabited  bush  \  over  spuis  of  monn- 
t^na,  where  tbere  was  not  so  much  as  a  bridle-path ; 
a  Journey  so  lonely,  wild,  and  desolate,  that  no  other 
white  man  ever  voluntarily  made  it  alone  and  on  foot 

He  had  always  had  a  great  admlraUon  for  English 
law  reports,  and  a  high  opinion  of  English  courts. 
He  loved  the  old  common-law  system  of  pleading; 
the  distinction  between  law  and  eqnity  proceedings; 
and  had  little  respect  for  the  code  of  "  law  made  easy," 
with  Its  one  form  of  civil  action  and  unlimited  liberty 
to  amend.  He  thought  that  in  an  English  court  he 
would  get  Into  a  purer  atmosphere  of  law  — where 
caeca  would  not  be  argued  by  the  newspapers,  snd 
pr^udged  by  the  public  that  makes  and  unmakes 
courts.  He  was  not  destined,  however,  to  have  any 
snch  experience;  for  a  law  of  the  colony,  or  a  mleof 
court,  prohibited  any  one  not  a  aubject  of  the  queen 
from  practldng  law  until  after  a  residence  of  seven 
years  In  Australia. 

Be  remained  In  Australia  nearly  two  years.  At 
one  time  he  was  bookkeeper  to  a  mercantile  house ; 
at  another,  clerk  in  a  law  office,  trmn  which  he  was 
discharged  for  refnsicg  to  copy  a  paragraph  into  a 
brief,  which  he  said  was  not  law ;  and  for  some  montha 
he  was  employed  in  the  lonely,  but  not  uncongenial 
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oconp«tionofherdingaheep.  AflerUa return,  speak- 
ing of  hia  trip  to  Anstrallft,  be  uiH :  "  I  know  7on 
tboaght  I  waa  traay,  but  I  was  not  It  was  the  ■aueet 
BOt  of  my  life.  I  felt  Uiat  I  muat  do  aome  great  pen- 
anoe  for  m;r  ilns  and  ftillies.  I  wftnted  to  put  a  golf 
between  me  and  the  post." 

On  the  return  Toyage,  he  was  one  day  Inoenaed  by 
aome  real  or  bnoied  lnipertin«noa  of  a  waller  at  the 
dinner  table.  Aitar  waiting  a  moment  In  vain  for  the 
captain  to  reprove  the  aervant,  he  exol^med :  "  Cap- 
tain, I  will  never  eat  another  monthfiil  on  your  ahlp." 
Thenextd^hewaanot  aeen  In  the  cabin,  and  a  lady 
paaoonger,  who  had  beard  ble  Angular  threat,  went  to 
bis  state  room  and  told  him  she  would  bring  him 
something  to  eat  lh>m  ber  own  stores,  In  which  neither 
the  ship  nor  capbUn  bad  any  Interest.  "  Madam,"  he 
answered,  "  my  words  were  I  wonld  not  eat  on  tbis 
ahlp."  Fortunately,  they  put  into  Honolulu  before 
he  was,  literally  starved,  and  he  took  pasaage  on  an- 
other vesaeL 

Soon  aner  be  arrived  In  San  Fiaudsco,  he  was 
offered  a  very  large  fee,  and  a  contingent  fortune,  to 
appear  for  the  "  Peter  Smith  titles."  It  was  a  tempt- 
ation, for  ha  was  very  poor,  and  wanted  money; 
wanted  atUl  more  the  eelot  of  a  great  law-snit,  and 
thirsted  for  its  exollemeot ;  bnt,  on  a  collateni  case, 
he  had  ones  given  an  opinion  against  the  vaUdity  of 
the  Peter  Smith  sales,  and,  from  a  sense  of  profaaalonal 
honor,  declined  the  employment,  and  refused  to  re- 
examine ttaeqoestion. 

After  his  "great  penance,"  his  character  grew  more 
subdued,  his  alms  more  rational,  his  life  more  at«ad- 
Ihst.  He  no  longer  sought  exoitement  and  forgetfU- 
neaa  In  dissipation  and  gambling.  He  bad  always 
dung  lo  the  idea  of  ImuLortall^  —  bat  rather  as  a  hope 
than  a  Qdth ;  and  there  was  not  a  scar  on  his  soul  of 
which  he  was  not  painfully  conscious.  Hts  tired  heart 
wanted  rest,  and  he  was  banning  to  aeek  It  —  where 
so  many  other  restlesa  spirits  have  sougbt  —  under 
the  shadow  of  authority  in  the  teachluga  or  Kome. 
Not  for  him,  though,  was  ever  the  nndlsturbed  peace 
of  the  fUthfnl ;  and  when  thedevllluhls  blood  aroee, 
who  can  tell  the  agony  of  his  soul's  conflict  1 

He  returned  from  Waabington,  after  the  argument 
of  fieU  ▼.  jSmAitry,  in  the  spring  of  1856.  InthefUl 
of  'S7,  he  was  again  preparing  to  go  East  on  profes- 
sional business.  To  one  of  Ms  ftiends  who  tried  to 
dissuade  him  from  going,  he  st^d :  "  I  wlU  stay.  If 
you  Insist ;  but  I  feel  that  I  shall  go  mad  if  I  do." 

He  sailed  as  he  had  intended.  At  Aaplnwsll  he 
oonnectad  with  the  Ul-Iated  Central  America,  on  her 
last  voysge.  Daring  the  storm  be  took  his  turn  with 
other  passenger*  at  the  pumps,  until  his  strength  was 
exhaneted.  Coming  up  to  rest,  be  was  met  by  one  of 
the  offluera,  and  ordered  back  to  work. 

"Sir,"  be  answered,  "I  will  work  no  more." 

Hia  work  was  done.  He  went  into  hla  state  room, 
closed  the  door,  and  was  never  seen  again.  Inashort 
time  the  wreck  went  down. 


JusUoe  F.  H,  Mlckle,  of  Crawfbrd  county,  la  the 
<^ldeat  Justice  of  the  peace  In  Indiana,  He  has  held 
the  oflloe  for  for^  years. 


LAW  AND  LAWYERS  IN  LITERATnRK" 


In  the  esst?  on  Eloquence,  which  forms  a  chapter 
of  Kalph  Waldo  Emerson's  new  volume  entitled 
"Society  and  Solitude  "  ~  a  book  full  of  wisdom  ex- 
pressed in  a  most  honeyed  style — are  a  fbw  remarks 
on  lawyers:  "There  Is  a  petty  lawyer's  fluency,  which 
Is  suffldently  Impreeslve  to  him  who  is  devoid  of 
that  talent,  though  It  be,  in  so  many  cases,  nothing 
more  than  a  fiuility  of  expressing  with  acourac;  and 
speed  what  everybody  thinks  and  says  more  slowly, 
without  new  Information  or  predsion  of  thou^t,  but 
the  same  thing,  neither  lees  nor  more." 

"  In  a  court  of  Justice  the  audlenoe  are  Impartial ; 
they  really  wish  to  sin  the  statementa,  and  know 
what  the  troth  is.  And  in  the  examination  of  wlt- 
nnsnini  there  neually  leap  out,  quite  nnexpeotadly, 
three  or  four  stubtram  words  or  phrases,  whloh  are 
the  pitb  and  bte  of  the  business,  which  alnk  lute  Hie 
ear  of  all  parties,  and  stick  there,  and  determine  the 
canse.  All  the  rest  is  repetition  and  quall^lug ;  and 
tbe  ooDrt  aud  the  oonntry  have  really  oome  together 
to  arrive  at  these  three  or  foor  memorable  expres- 
sions, which  betrayed  tfae  mind  and  msAning  of 
somelwdy." 

"  I  remember,  long  ago,  being  attracted  by  the  dis- 
tinction of  the  oounsel  and  tbe  local  importance  of  the 
cause,  into  tiie  ooort  room.  The  prisoner's  lavryeis 
were  the  strongest  and  ounnlngeet  lawyers  in  the 
oommonweslth.  Theydrovetbeatlomey  for  the  state 
ttom  comer  to  comer,  taking  his  reasons  th>m  under 
*«t»n,  and  reducing  blm  to  silence,  but  not  to  submis- 
sion. When  hard  pressed,  be  revenged  himself  In 
tarn  on  the  Judge,  by  reqalring  the  court  to  define 
what  salvage  was.  The  court,  thus  poshed,  tried 
words,  and  s^d  every  thing  It  oould  thluk  of  to  fill 
tbe  time,  supposing  cases,  and  describing  djiUes  of 
Insurers,  captains,  pilots  and  mlsoellaneuus  sea- 
offloers,that  are,  or  might  be  — like  a  soboolmsster 
puzzled  by  a  hard  sum,  who  reads  the  context  with 
emphasis.  But  all  this  flood  not  serving  tbe  cuttle- 
flsh  to  get  away  In,  tbe  horrible  shark  of  the  district 
attorney  being  still  there,  grimly  awaiting  with  his 
'  the  court  must  define '  —  the  poor  court  pleaded  Its 
Inferiority.  Tbe  superior  court  most  establish  tbe 
law  for  tbis,  and  It  read  away  piteously  tbe  decisions 
of  the  supreme  court,  but  read  to  those  who  bad  no 
pity.  Tbe  Judge  was  forced  at  last  to  rule  something, 
and  tbe  lawyers  saved  their  rogue  under  the  fog  of  a 
definition.  The  parts  were  so  well  cast  and  discrimi- 
nated, that  It  was  an  interesting  game  to  watch.  The 
government  was  well  enoagh  represented.  It  was 
stupid,  bat  It  had  a  strong  will  and  possession,  and 
stood  on  ttiattethe  last  The  Judge  bad  a  task  beyond 
his  preparation,  yet  his  position  remained  real ;  he 
was  there  to  represent  a  great  reality  — the  Jostlce 
of  slates,  wbidi  we  could  well  enough  see  beetling 
over  his  head,  and  which  bis  trifling  talk  nowise 
affected,  and  did  not  impede,  since  he  was  entimy 
well-meaulng." 
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"  The  Btetonent  of  tbe  foct,  bowever,  alnka  bafore 
thentBUment  of  th«lfiw,  vhlch  requires  ImmeMur- 
Ably  higher  powers,  and  1b  a  rarest  g^ft,  being  in  all 
gre«t  Dusters  one  and  the  aaime  thing,  in  lawyers, 
nothing  technical,  but  always  some  piece  of  comiooD 
aense,  alike  interaaUng  to  laymen  as  to  clerks^  Lord 
Mansfield's  merit  is  the  merit  of  oommon  sense.  Itli 
the  viroe  quality  we  admire  in  Aristotle,  MooWgne, 
Cervantes,  or  in  Sajnnel  Johnson,  or  Franklin.  Its 
application  to  law  seems  quite  acoldental.  Each  of 
Mansfleld's  &moua  deoislona  contains  ■  level  sentence 
or  two,  which  hit  the  mark.  His  sentences  are  not 
always  finished  to  the.  eye,  but  are  finished  to  the 
mind.  The  sentences  ore  involved,  but  a  aolld  prop- 
osition Is  set  forth,  a  true  distinction  Is  drawn.  Tb^ 
come  from  and  they  go  to  the  sound  hnman  under- 
standing ;  and  I  read  withont  surprise  that  the  black 
letter  lawyers  of  the  day  sneered  at  his  '  equitable 
decisions,'  as  If  they  were  not  also  learned.  This, 
Indeed,  Is  what  speech  Is  for  — to  make  the  state- 
ment," etc 


educated  to  the  law,  excuses  hia  desertion  to  literature. 
In  his  first  Satire.- 

"  Shall  1  hereofteract  another  part. 
Phiebus  abandon  Tor  Barthofa's  artt 
Turn  o'er  tbe  InsUtntei  thumb  Littleton, 

And  drugllDg  at  my  loll  a  dirty  gown, 

"  '    '    ■  ■■     ight  I  atari,  and  Ond 


And  In  tbe  labrrlntb  or  law  la  lost; 

Where  wrong  by  trlcka  and  qulrka  prevails  o'er  right. 

And  blacK  Is  by  due  form  of  law  inode  white; 

Oaniin  outnolaed  by  araham  ylslda  the  prise, 

•  _j  ni .  —  . .  ,,gf  niulton  plest 


And  Clcero! 
E'er  I  a  Ihoogl 

Froatahallat „ 

Hta  BoIInew  atiall  turn  a  ProWaUnt, 


^eccAer  wear  lawn,  and  7V>>0  the  younger  cant." 
Tbe  translation  wblch  I  quote  has  dashes  In  place 
of  tbe  proper  names,  and  I  have  ventured  to  supply 
the  names  which  Ithlnk  the  poet  must  have  intended. 
In  the  eighth  satire  the  following  ooours : 
"No eagle  does  upon  his  peerage 


And  at 
No  fa 
Tosh 


mrned  by  apito  or  g 

Did  e'er  the  eiaa  Into  tlio  Archea  pat, 
Where  a  grave  dean  the  congress  mlgh 


Nor  courM  of  seas  Ions  oi 
Bot  bap  pier  they,  byna 


a  benoh  or  chancery  bar; 
.re's  charter  tree; 
I  peace  agree, 


"  What  would  be  think,  upon  a  lord  ma; 
Should  he  the  pomp  and  pngeantry  aui 
Or  view  thejudgea,  and  their  aoleran  t 
March  with  grave  deceo'-"  "■  I'm  -  ■"= 
What  would  be  think  o 


Where  Owwer  and  bla  pack.  V 

Crown  Bllllnraiatb  and  all  lis  oyaier  bmUf 

There  see  the  jadgea,  seijeanls,  barristers. 

Attorneys,  counaellora,  aollcltoni. 

Vriers  and  clerks,  and  all  theaavage  crew, 

Wtklch  wretched  mnn  at  bis  own  charge  undot" 

In  his  eplatle  to  tbe  Abbot  dea  Roches  the  poet 
■ays: 

>a  champion  or  thy  chnroh's  rights. 


'tla  a  danoeroui 
t,  tbo'  feed,  hbo 


kmvlnee  thejudges  and  compel  lh«  lawaT 
'  'ho'Jual  tby  huIi.  ne'er  think  It  will  sacceed. 
n  vain  the  law  directs,  and  lawyers  plead. 
>on't  Imllate  the  fbols  wliom  Inst  of  gold 
Tovokes,  and  makea  'era  in  a  process  bold; 


kt  tiiy  ooat  the  greedy  bei 


often  beggar'i 
The  rattier  Kl^wa,  and'ls  soon  nu'doi 


int  who,  the  lawyers  say,  would  lose  bla  rightr 
'he  law  has  no  rmpeolfbr  muck  or  might. 
At  Caen  they  preach  tbla doctrine,  where  these 


■  lewon  reads. 
The  snn'a  soon  taught,  and  aon  tbe  aire  sucof 
But  thou  on  this  side  or  tbe  Olse  wert  bred. 
And  wilt  not  with  their  tolllea  Oil  Iby  head; 
Nor  wilt  thou,  like  some  hot  Incumbents,  saneese 
Tbe  clowns,  nor  aue  a  peasant  r6r  ■  piece. 
Nor  e'er  tbe  law  baa  ta  en  Ita  costly  course. 
Hake  bawling  Maxler  and  Corbln  hoarse. 
No,  no  —  but  If  Ihou  e'er  ahould'st  long  to  tee 
A  lawyer,  pr'ythee,  nrsl  oonanlt  with  me, 
And  III  can't  tbeae  wtcked  tboughta  disperse. 
Bead  thia  old  tale,  which  now  I  tell  In  vene: 

An  aullioi 


Two  ti 
A  fat  s 


n  a  former  wrangling  age. 
a,  for  breakfast  r«idy  found 


Opwned  the  flah.  and  gave  toee 
'  rbos,'  having  swallowed  It  at  c 


In  the  first  eplsUe  to  tlie  king,  Bolleau  speaks  or— 

of  the  wrangling  bar, 
bloody  rsudof  war." 

The  following  translaUon  of  a  Latin  epigram  by 
Uils  poet  closes  tbe  list  of  his  contributions  to  my 
subject : 
"  Upon  a  yoang  lawyer,  the  son  of  a  conn  try  beadle  : 
"  While  the  flerco  l>eadle'B  brat  dnea  loudly  bawl, 
Howsllent  are  tbe  mob.  h'lw  silJl  the  ball  I 
Yet  think  not  that  talarbeborlc's  reven:d. 
The  aon  Is  h  irmleaa,  but  the  fiither's  feared." 


I  find  that  this  author  bas  a  good  deal  to  say  aboat 
law  and  lawyem.  "  Cerberus,  forensis  erat  cautidi- 
eus,"  has  been  thus  translated : 

"  Snre  Cerberua  a  lawyer  first  must  be. 
Whose  olam'roDs  month  would  opni  for  a  t^ ; 
But,  since  whene'er  he  wrangl'd,  atlll  he  bad 
Three  apeclous  reoaona  for  Ibe  nolae  he  made. 
To  please  bis  client,  to  Infbrm  the  eonrt. 
And  logaln  riches  ror  his  own  inpporC; 
Therefore  he'a  doorn'd  Iit^iell  three  heads  to  bear. 
And  In  his  raoath  three  howling  tongoea  to  wear; 
That  the  loud  eloquence  he  once  oould  boaat 
To  hiaown  Interest,  hnt  his  client's  cost. 
Might  now  be  tum'd  u>  dreadful  howls  and  yelps. 
The  Hunrltng  language  of  Illiterate  whelps ; 


In  "51 


iitsad  MT  coin,  the  growling  puppy's  IM." 


The  ODUae  Is  bad  whene'er  llie  client's  poor. 
Those  alrlot-llfe'd  men  that  aeeni  above  onrworld, 

8o  JudcmeiK.  like  our  other  w»r*8.  Is  sold : 
And  tne  grave  knlgbi,  that  nods  upon  the  laws. 
Wak'd  by  a  bribe,  amilea,  and  approves  the  cansa." 

Butheiaaftaidof  tbelaw,  and  Is  "clear  for  buying 
It,  though  we  know  it  to  be  our  own,  and  rather  re- 
cover the  treasure  with  a  little  money  than  embioU 
oufselvea  in  an  uncertain  suit." 
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MAItDKVtLLB, 

In  tbe  "Fable  of  the  Been,"  liaa  these  Hudlbtastio 
lloes  on  lawrera,  )n  reforenoe  to  tbe  subject  of  tbe 
reglatratlon  of  Tot«ni : 

"  The  lawyers,  o(  wboae  art  the  bnsts 
WdK  rslslne/buda  and  splitting;  casn*. 
Oppoa'd  BirReglBteni,  tliHt  cheats 


lake  more  work  WIIIldlptM 
-e  unlawful  that  nns's  own 


To  flnger  the  renreahing  lee ; 


l1  burglars  sbops  and 


To  see  wbere  best  tbej  may  break  throaBb." 

Farther  on  he  eaya : 

**  Jnstlpe  beneU,  (Om'd  for  blr  deallDf, 
By  bltndngss  bad  nnt  Inetber  teetlng: 
Her  left  band,  wbleh  the  Hules  Bhould  bold. 
Had  odeD  dropt  'em,  bribed  with  gold ; 
And  though  she  scem'd  Impartial, 
Where  pun isbmi'nt  was  corporal. 
Pretended  to  a  rejr'lar  courae, 
In  mnrder,  and  all  crimes  or  roree; 
Tboush  some  llrst  plUory'd  (or  cbeatlog, 
Were  liang'd  In  hemp  of  their  own  beating ; 
Yet  H  waa  tboaght,  the  sword  ahe  bore 
Check'd  but  the  deap'rate  and  the  poor ; 
That,  arg'A  by  mere  necessity, 
Were  tr'd  up  to  the  wretch^  tree. 


hive  or  Mnd;  and  did." 

"  The  Imr  was  silent  /rom  that  day ; 

Fornow  the  willing  debtors  pay 
E^'n  what's  by  creditor*  forgot: 
Wbo  qaltted  them  that  Had  It  not. 
Those  that  were  In  the  wrong,  alood  mat 
And  dropt  the  palcb'd.  vexations  aulli 
On  which  since  nothing  else  can  thrive. 
Than  lawyers  In  an  honest  hive. 


All  e:... 
With  In 


isbytl 


ip'd  off." 


In  hfa  sixth  dialogue,  this  author  SBys:  "  The  stndy 
ofthe  law  Is  very  crabbed  and  very  tedious;  but  the 
proteBaionnfit  ia  as  gainful,  and  has  great  honoure  an- 
nexedlolt:  theoonsequenceofthUia,thatfewcometo 
be  emioent  In  it  bat  men  of  tolerable  parte  and  great 
application.  And  whoever  Is  a  good  lawyer,  and  not 
noted  for  dishonesty,  Is  always  fit  to  be  ajndge,  as 
•OOD  as  he  Is  old  and  grave  enangh,  To  be  a  lord 
ohanoeUor,  indeed,  reqnires  higher  talents;  uid  he 
oaght  not  only  to  be  a  good  lawyer  and  an  honest 
nun,  but  likewiae  a  person  of  general  knowledge  and 
great  penetration.  Bntthiaisbut  oneman;  and  oon- 
Bidering  what  I  have  said  of  the  law,  and  the  power 
which  ambition  and  the  love  of  gain  have  upon  man- 
kind, It  is  morally  Impueatble,  that.  In  the  common 
oou IBB  of  things  among  tbe  pracUtioners  In  obancery, 
there  should  not  at  all  times  be  one  or  other  flt  for 
the  seals." 


In  his  Cbrlsttan  Directory,  ^vlng  directions  to  law- 
yers about  their  duty  to  Ood,  says :  "  Be  not  coun- 
selon  or  advurates  agalnnt  Gud.  that  is,  against 
JosUce,  troth,  or  tnnocenoy,  A  bad  cause  would 
have  no  patronx  If  there  were  no  bad  or  Ignorant 
lawyers.  It  Is  a  dear-bonght  fee  which  ta  got  by 
inning ;  eapedally  by  snch  a  willful,  aggravated  sin 
as  the  deliberate  pleading  for  Iniquity,  or  opposing  of 
tbe  truth.  Whateveryousayor  do  Of^nst  truth,  and 
Innooency,  andjustlce,  youdo  It  against  Ood  himself. 
And  Is  it  not  a  sad  case,  that  among  professing  Chris- 
tiana there  Is  nocaoseao  bad  bntoan  And  an  advocate 


foraf^r  I  speak  not  against  Just  oonnael  to  ■  man 
that  has  a  bad  oause  (to  tell  htm  it  is  bad  and  per- 
snade  him  to  disown  it) ;  nor  do  I  speak  against  you 
for  pleading  against  exoessive  penaltiea  or  damages ; 
fbr  so  hr  your  catise  la  good,  though  the  maio  cause 
of  your  client  waa  bad  ;  bat  hetfaalspeakethorconn'- 
selleth  another  for  the  defense  of  eio,  or  the  wronging 
of  the  innocent,  or  tbe  defrauding  another  of  hia 
right,  and  will  open  lils  mouth  to  the  Injury  ofthe 
just,  fbr  a  little  money,  or  for  a  tHend,  most  try 
whether  that  money  or  Mend  will  save  him  ttota  the 
vengeance  of  the  nnivetBal  Judge  (unless  Ihlth  and 
true  repentance,  which  will  oaoss  oonfeaslon  and 
restitution,  do  prevent  It).  To  deal  freely  with 
yon  connselore,  It  is  a  matter  that  they  who  are 
strangers  to  your  profession  can  scarce  pnt  any  fair 
construction  upon,  that  the  worst  cause,  fbralittla 
money,  should  find  an  advocate  among  yon  I  This 
driveth  the  standers  by  upon  this  harsh  dilemma  — 
to  thlnlc  that  either  your  understandings  or  your  ocoi- 
sdenoea  are  very  bad.  It,  indeed,  you  so  little  know 
agoodcansefroma  bod, then  It  mustneeds  tempt  men 
to  think  yon  very  nnsklUed  tn  your  profession.  But 
when  almost  every  cause,  even  the  worst,  that  comes  to 
tbe  bar,  shall  have  some  of  you  for  it,  and  soma 
against  it ;  and  In  the  palpableat  causes  you  are  some 
on  one  side  and  some  on  the  other ;  tbs  strange  dif- 
ference ofyour  Judgments  doth  seem  to  betray  jonr 
weakness.  But  if  you  know  the  causea  to  be  bad 
which  yon  defend,  and  to  be  good  whltdi  yon  oppose, 
it  more  evidently  betrays  a  deplorable  oonsclence.  I 
speaknotof  your  innocent  or  excusable  mistakes  In 
case*  of  great  difflcnty,  nor  yet  of  excusing  a  causa 
bad  In  the  main  ttoia  ni^tut  aggravations ;  but  when 
money  will  hire  yon  to  plead  tbr  litJustloe  against 
your  own  knowledge,  and  to  use  your  will  to  defend 
the  righteous,  and  spoil  hie  cause,  or  vex  him  with 
delays  n>r  tbe  advantage  of  your  anrlgbteous  client; 
I  would  not  have  your  consdencs  for  all  your  gains, 
nor  your  account  to  make  for  all  tbe  world." 

I  must  admit,  it  la  to  be  feared  that  lawyers  are  loo 
much  like  other  men ;  no  better  than  clergymen, 
tbr  Instance,  either  in  Judgment  or  oonsolenoe.  If 
there  Is  any  efficacy  in  a  parUcular  creed,  tbe  vast 
mitiority  of  clergymen  must  be  damned  fbr  not  being 
wise  enough  to  believe  It;  and  observation  teaches 
us  that  they  are  sntject  to  pecuniary  influences,  for 
which  I  do  not  say  they  ore  to  be  blamed.  We  liva 
not  in  a  "  Saints'  Rest,"  but  in  a  sinful  world,  and 
Baxter  Is  not  set  to  scold  Matthew  Hale. 

BIBEOP  OOLLTBB, 

In  his  moral  essays,  has  tbe  following  dialc^w : 

"PhUoHmua.  Pray,  what  is  your  opinion  nf  thoM 
lawyers  who  appear  in  a  foal  cause  T 

PhitaletAa.  I  think  If  they  know  tt  they  mlsbehavs 
themselves,  and  have  tunoh  to  answer  for.  What  can 
be  more  nnaooDuntable  than  to  solldt  against  Justice, 
and  lend  the  credit  of  our  character  to  an  111  bnsinesa  T 
To  throw  in  dilatory  pleas  and  folse  suggmtions  —  to 
perplex  the  argument  or  entangle  the  witness?  To 
make  a  mercenary  noise  against  right  or  ressouT  To 
misapply  precedents  and  Btatntea,  and  draw  the  lawa 
into  a  conspiracy,  lo  endeavor  to  surprise  the  Judge 
and  mislead  the  JuryT     To  emi^y  learning,  and 
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longli,  and  eloonUon  to  snoh  pnrpoMS  ••  ttaoM,  U  to 
diagTooe  the  bar  mud  mlMnunagv  b>  a  high  degree, 

JAtlot,  Moat  the  oooiwelMkrt  at  em7  dark  ^>pc>r- 
taiea,  and  Uie  oUent  be  dlamlMMd  at  the  flnt  InAurma- 
tiont  that  la  hard:  a  oaose  whleh  haa  an  Ul  Cue  M 
flist,  dean  Tip  aometiiiiei  In  the  oooii,  and  brigfatona 
Btnmgely  upon  the  prooeedlngs.  Thia  obaervaUon 
preralled  with  Sir  Matthew  Hala  to  diatdiaige  hla 
Boniplea  and  piactioe  with  more  ^eedom. 

I^ilaL  I  grant  this  reverend  Judge  relaxed  a  little, 
and  gave  his  eonadenoe  more  reason  you  mention. 
When  his  bnalneea  lay  at  the  bar,  he  made  no  dlflS- 
cnlty  to  venture  throngh  ansplclon  and  dlsHlce;  he 
thoaght  It  no  flinlt  to  bring  the  matter  to  an  laane  and 
tiy  the  strength  of  either  party.  Bnt  when  he  onoe 
ftnmd  it  work  Ibnl  and  shrink  under  the  teat,  he  wonld 
engage  no  ftirther ;  nor  ever  encourage  the  keeping 
on  the  diapnte. 

PhOoL  What  then — must  s  man  tnm  awsyhia  oU- 
enta  and  baulk  his  profession  T 

PhOaL  It  is  no  part  of  a  lawyer'a  prohMdou  to  pro- 
mote b^natloe,  or  help  one  man  to  that  whleh  belongs 
to  another.  The  laws  are  made  to  seonre  property,  to 
put  an  end  to  oonteels,  and  help  those  to  right  that 
suffer  wrong.  They  were  never  designed  to  entangle 
matters,  to  perpetuate  qnarrels,  to  enrich  any  set  of 
Mien  at  the  damage  of  the  community.  To  engage  In 
an  ill  canae,  when  I  am  oooadoua  it  la  ao,  la.  In  plain 
Bngllah,  to  atooange  a  lltlgloua  humour,  to  oounte- 
nanoeaknave;  It  la  to  do  my  beat  to  dtaselEe  an  hon- 
est man  of  hia  birthrl^t,  and  wrMt  his  money  or  his 
laod  from  Um.  If  the  privilege  of  piaotloe,  if  the 
pretenae  of  taking  a  fee,  willjustlfyus  In  thla  Uberty, 
why  may  not  the  oonslderatlon  of  money  bear  ua  out 
In  other  Temarkable  Inatanoes  T  Why  may  we  not  be 
hired  for  any  other  mlaohief  T  Why  may  not  a  phy- 
skdaD  take  a  fee  of  one  man  topolaon  another?" 


•'THE  LESSON  OF  THE  MoFARLAND  CASE." 
Dear  Sir:  The  arUole  on  this  subject  in  yonr  num- 
ber for  the  2Ut  of  May  reminds  me  of  a  eimllar  case, 
which  would  alao  go  to  show  the  neceealty  of  some 
law  to  punish  Infldelity  to  the  marriage  vow. 

Fhebe  Ann  F was  the  daughter  of  poor  parents, 

living  In  the  Interior  of  New  Jersey.  At  the  f^  of 
eighteen  she  came  to  the  city  of  Now  York  to  earn  her 
livelihood.  She  waa  modest,  vlrtnoas,  and  ignorant, 
but  In  robust  health.  She,  in  the  prooess  of  time, 
obt^ned  a  situation  as  waiter  in  a  reslaunint  near  the 
Fulton  market,  where  the  vendors  In  the  market  and 
their  asaistanta  were  In  the  habit  of  getting  their 

There  she  became  aoqualnted  with  a  butcher-boy 
of  about  her  own  age,  whom,  in  a  abort  time,  she 
married ;  that  Is,  she  thought  eliewas  married,  bnt 
whether  she  was  or  not  oould  not  be  ascertained.  All 
that  she  oould  tell  abont  It  was,  that  she  went  with  the 
fellow  la  a  man  who,  he  ai^d,  was  a  Methodist  cler- 
gyman, by  whom  the  ceremony  was  performed.  She 
got  no  oertlflcate  of  her  marriage  from  the  clergyman, 
and  oould  not  tell  his  name,  or  even  the  street  in 
which  be  lived. 

She  and  the  butcher  I)oy  lived  togetber  as  man  and 


wifb  for  several  months — she  ret«ining  her  place  In 
the  eatlng-faouse,  tmUl  so  Ur  advanced  in  pregnancy 
aa  to  be  obliged  to  give  it  up.  They  then  took  board 
in  the  nel^borhood.  Shortly  before  the  time  of  ber 
expected  confinement,  ahe  went  to  New  Jersey  on  a 
visit  to  her  mother.  After  an  abseaoe  of  two  or  three 
weeks,  she  returned  to  town,  and  went  to  her  old 
boarding  place,  expecting  to  find  her  hnaband  there. 

Bat  on  ber  arrival  she  fbund  that  during  her  ab- 
sence he  had  left  the  house,  had  given  up  his  room 
there,  and  had  removed  all  the  things  they  had  there, 
including  her  clothing,  and  had  left  no  word  where 
he  tiad  removed  to. 

She  went  to  look  for  him,  and  knowing  that  at  tbat 
time  of  ttie  day  he  would  be  found  at  the  slaughter- 
house, she  went  thera.  She  found  hlin,  talking  with 
a  young  woman,  who  wore,  at  the  moment,  what  she 
reoognized  aa  her  beat  dreas,  one  that  she  had  bought 
with  her  own  eaminga  before  the  marriage.  After 
waiting  until  he  got  Qirougfa  talking  to  the  other 
woman,  ahe  aoooatad  him,  reported  her  return  to  town, 
asked  where  he  had  removed  to,  which  he  reftised  to 
t«ll,  and  Qitm  aaked  htm  for  some  money,  which  he 
deolined  to  give  her,  and  shook  her  off  rather  rudely. 

On  her  way  back  (o  her  cdd  boardlng-honae  she 
bought  acme  arsenic,  some  flour  and  sugar,  and,  on 
her  arrival  home  she  borrowed  of  the  bmlly  a  tin  pan, 
in  which  she  saldsbe  wanted  to  make  a  cake  for  her 
husband.  After  making  It  she  borrowed  a  cooking 
utonall  and  baked  It  The  next  morning  a  young 
woman  was  seen  talking  with  this  bntcber-boy  In  the 
market,  and  was  seen  to  band  him  a  cake.  His  oom- 
panions  Joked  him  about  it,  and  he  broke  the  cake, 
dividing  It  amoug  them,  and  ate  some  of  It  himselt 

Tbey  were  all  soon  taken  sick,  and  the  suspicion  of 
poison  was  immediately  awakened.  He  was  the  only 
one  thatdied  from  the  effects.  The  others,  after  longer 
or  ahorter  IIIdcss,  recovered.  He  IlngN^  several 
bonra,  but  refused  to  tell  who  It  was  that  gave  him 
the  ctUce,  saying  It  had  served  him  right. 

The  police,  however,  puiaued  the  Inquiry  for  the 
woman,  and  they  found  be  had  three  wives,  so  that 
when  Phebe  Ann  was  arrested  and  taken  before  tbs 
magistrate,  she  found  henelf  in  company  with  two 
other  wlvea  of  his.  She  admitted  to  the  offlcer,  who 
had  arrested  b«r,  that  ahe  had  done  It;  the  other  wo- 
men were  discharged,  and  ahe  was  tried  tbr  the 
murder, 

I  was  assigned  by  the  oourt  to  delbnd  her.  During 
the  Interval  between  her  arrest  and  trial  she  gave 
birth  to  a  dead  child  In  the  prison.  When  the  trial 
came  on,  ahe  was  Just  recovering  tiom  her  UlnesB. 
She  was  very  pate,  not  partlcnlarly  good  looking,  nor 
very  Intelleotnal,  but  with  a  sad  though  calm  look. 

I  had  very  llttlo  intercourse  witli  her,  but  learned 
all  the  ftota  of  her  case  frvni  the  coroner'a  mlnuteo, 
and  from  her  old  &ther.  I  did  not  set  np  the  defense 
of  Insanity ;  I  simply  fonght  the  batUe  on  the  case 
presented  by  the  proseoatlon,  I  exduded  the  evi- 
dence of  her  confeadon,  because  ahe  had  not  been 
duly  cautioned  before  making  it,  and  I  went  to  th« 
Jary  <m  the  ground  of  want  of  suffioient  evidence  of 
indentity.  The  cam  was  a  vary  weak  one  on  (be  part  ,-• 
of  the  defonse  i  but  the  Jury  were  ahaent  only  a  few 
mlnutea  and  retaroed  with  a  vardlot  of  not  gnji^. 
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Tbls  ma  aom«  tblrtr  yean  ago,  Mod  I  have  never 
w«a  01  beard  of  bar  alnoe. 

After  tba  J  iiry  ware  disohargMl,  I  asked  one  of  tham 
onwhaCgroandtha^hadacqiilttedharr  Heansweied, 
"  Itaerved  Mm  rightt" 

It  would  seem  that  the  wx  of  the  prlaODar  makM 
no  difference  In  tbeee  oaaes.  But  In  otder  to  prevent 
tliia  private  vengeance,  moat  not  the  law  proTtdesoma 
adeqoate  tamedyT  J.  W.  EDMOiina. 


CURRENT  TOPICS. 
Wa  ara  glad  to  learn  that  tha  Bar  AaaodaUon,  re- 
eentlj  Ibrtned  In  New  York,  has  laid  0»  IbnndaUoo 
of  a  good  law  llbrarr,  at  11a  rooms.  No,  18  Wert 
Twenty-eighth  atieet,  near  Broadway.  Beoidee  the 
BMMt  valnaUe  elestentar;  treatiaee,  It  has  porohaeed 
the  United  Slates  ooorta  report«,  and  the  prlndpal 
i^KMiaof ttaeocnirtBof  Qweeveral  etatas.  An  order 
has  also  been  sent  to  Ijondon  tbr  the  purchase  of  all 
the  English,  Scotch  and  Irish  reporia  trom  the  Year 
Booka  down.  This  Ubisry  will  be  open  at  all  bonis 
of  the  day,  and  np  to  a  reasonable  hour  at  night. 


Tha  Blald  benchers  and  barrlBtera  of  the  Inner 
Temple,  and  the  high  JadlciaTT'  of  England,  have  re- 
cently shown  their  rMpect  Cir  royal^  at  the  expense 
of  their  stonMiohB,  The  English  papers  t«ll  as  that, 
after  a  grand  dinner  given  the  other  day  by  that 
eodety,  and  which  was  attended  by  the  Prince  of 
Wales,  the  lord  chancellor,  the  lord  chief  Joatfce,  and 
other  nobles  and  notables,  the  whole  company  re- 
tired to  the  withdrawing  room,  and  aDtoked  with 
great  solemnity.  In  compliment  to  the  Prince  of  Wales, 
whobasBjiencAanf  for  that  sort  of  thing. 


A  new  divorce  bill  has  been  reported  In  the  Maaea 
(ihnsetta  senate,  providing  that  there  ahall  herealtec 
be  no  divorce  from  bed  and  board,  and  that,  in  addi- 
tion to  the  present  canaes  for  divorce,  deereea  may  be 
made  for  extreme  omelty,  ntter  desertion,  groee  and 
eonflnned  habits  of  IntoxfcBtitm  contracted  after  mar- 
Tlage,  or  emel  and  abusive  treatment,  by  either  of  the 
partiea.  The  bill  Is  a  wise  one  and  ought  to  be  passed. 
It  would  be  very  difflonlt  to  advance  any  sound  rea- 
■0118  In  fhvor  of  the  laws  for  dlvonw  a  men»o  el  thoro 
which  now  exiat. 


Fianda  Keman  having  declined  to  serve  aa  oom- 
nUMdoner  to  revise  the  atatntes,  Oovemnr  Hoffman 
has  ^ipolnted  in  his  place  Nelson  J.  Waterbnry,  of 
New  York.  David  A.  Wells,  Lnolns  Robinson  and 
Edwin  W,  Dodge  have  also  been  appointed  oommis- 
elaners  to  revise  the  laws  relative  to  the  aseenement 
and  eollectton  of  taxes,  under  a  resolution  of  the  last 
■eedon  of  tbe  legialatnre.  The  selection  of  Mr.  Wells 
ta  particularly  fortonate.  He  has  for  years  made  the 
subject  of  taxation  a  specdal  study,  and  Is  peculiarly 
fitted  to  devise  a  scheme  of  taxation  adjusted  to  "  our 
burden  and  our  ■bengtb." 


Considerable  c 


nation   ] 


I   in 


Mldilgan  by  the  dedrion  of  the  supreme  court  pro- 
nouncing the  general  raUroad  law,  passed  at  the  last 


esaalon  ot  the  leglslatnre,  nnconatituttona).  Judge 
Okaw  d^vered  a  dissenting  opinion,  ably  review- 
ing tha  oonatitntionol  powers  of  the  leglalatnra,  and 
maintaining  the  validity  of  the  law.  As  several 
towns  have  issued  bonds  undM  the  law,  whldi  have 
been  pnrohaeed  by  Innocent  pertiee.  Gov.  Baldwin 
has  issned  a  proclamation  convening  the  l^slstnre 
for  the  purpose  of  preparing  an  amendment  to  the 
constitution  to  be  submitted  to  the  people. 


The  aommiselon  to  oodi^  the  laws  of  the  United 
States,  appointed  about  (bur  years  ago,  expired  bj 
limitation  within  tbe  p«t  year.  Very  little  vraa  ao- 
compliehod  by  that  oommissiou,  exoept  what  was 
done  by  Jndge  Jaxbs,  of  Ohio,  who  was  coutinnBlly 
occupied,  and  by  Judge  Johnson,  wbo  labored  while 
hie  health  permitted.  Congress  was  rather  Inclined 
to  let  the  commission  die,  but,  upon  the  snggeeUon 
of  the  importtmoe  of  the  work  proposed,  created  a 
new  commisBion,  and  the  president  has  paid  Judge 
Jakes  the  compliment  of  selecting  Um  aa  one  of  the 
new  commission,  and  has  appointed  as  bis  colleagues 
BenJ.  Vaugban  Abbott,  of  New  York,  and  Victor  C. 
Barrtnger,  of  North  Carolina. 


Amotion,  exclndingthepnniahmentttf  death  from 
tbe  new  penal  code  about  to  be  adopted  in  North  Qer- 
many,  waa  withdrawn  on  May  28,  in  the  North  Ger- 
man parliaooent.  Herr  Bismarck,  in  opposing  the 
motion,  said  that  the  federal  governments  had  made 
considerable  sacrifices  to  Insure  the  adoption  of  tbe 
new  code,  and  that  if  the  death  penalty  were  abolished 
tbe  unity  of  the  law  would  be  destroyed,  and  two 
olaasea  of  German  dtiiens  be  established.  The  North 
Qerman  Oorretpondenee  points  out  that  the  new  code 
Is  In  many  respects  superior  to  the  existing  laws  of 
Prussia.  Its  general  tendmoy  is  to  lighten  punish- 
ment. Should  tbe  new  code  be  Introduced,  "Uie  sum 
total  oftbesentencesof  imprisonment  passed  ID  Prus- 
sia alone  woold  be  annnally  decreased  byUioosands 

If  all  French  Justice  be  like  that  odralnietered  in 
the  case  of  workman  CAuUz  v.  The  JPrinettt  de  la 
Mottoica,  the  Gallic  courts  merit  the  same  high  repu* 
tatlon  as  those  of  England.  Chnltz,  It  appears,  in 
pulling  down  the  Hotel  Lafltte,  tbe  property  of  the 
Prinoesa  Moekowa,  found  a  marble  statoe  plastered 
Qplnawall,aad,under the  French  law  of  "treasure 
trove,"  claimed  half  the  value  of  the  "find,''  To  this 
the  princess  demurred,  iniristiug  that  the  stotne  had, 
prior  to  1614,  formed  port  of  the  decoration  of  the  pal- 
ace, but  was  then  plastered  up  to  keep  it  from  hlling 
into  the  bands  of  tlie  allies,  at  that  time  about  to  enter 
Paris.  The  court  decided  in  bvor  of  the  workman, 
ordered  the  statne  to  be  sold,  and  the  proceeds  to  be 
equally  divided  between  the  parties  litipnt  —  tha 
princess  to  pav  the  costs. 

Daniel  McFarland,  who  was  recentiy  aoqnltted  of 
the  murder  of  lUchardaon,  may  be  as  "road  as  a 
March  hare  "  fur  ought  we  know,  but  tbere  la  a  won- 
derful "method  In  bia  madneaa."  Heoowturnanp 
In  Moifpm  county,  Indiana,  and  tnovea  the  court  for 
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A  new  trial  of  tb«  euit  In  which  his  former  nife 
obtolDod  the  decr«e  of  diTorce,  on  ai«  groandi,  flrrt, 
that  no  proof  of  publication  was  ever  filed  in  Oie  oase ; 
second,  that  the  defendant  never  h«d  Dotioe  of  the 
pending  aolt;  and  third,  that  he  will  be  able  to  show 
that  Mre.  Calhoun  oommlUed  penury,  as  a  witness 
io  the  case. 

The  Eogliah  oonrta  have  recently  dlnmlwed  the 
Mordaunt  divorce  ease,  on  the  gronnd  that  the  de- 
fendant, being  insane,  ooald  not  plead ;  and  now  that 
McFarland  has  snooeeded  in  establishing  his  Insanily, 
we  ahonld  be  glad  to  see  tbia  rule  of  law  applied  to 
his  case. 

It  ia  a  rather  aingnlar  Ihct  that  no  provialon  is  made 
by  the  law  of  this  state,  whereby  one  injured  on  a 
hlghwny  or  bridge,  Uirough  the  neglect  of  town  o(B- 
een  to  keep  the  same  in  repair,  can  recover  compen- 
sation for  his  Injuries.  The  law  makes  It  the  duty  of 
commissioners  of  highways  to  repair  and  keep  in 
order  roads  and  bridges,  bat  it  la  a  matter  of  grave 
doubt,  ander  the  decisions,  whether  the  duty  is  of 
Buoli  a  nature  as  torsnderthem  liable,  in  any  event,  to 
a  civil  action  fbr  a  neglect  of  it.  They  are  oerlainly 
not  liable,  where  11  Is  not  shown  ttiat  they  hava  the 
requisite  funds  to  repair.  And  even  where  they  have 
such  funds,  it  has  been  intimated,  by  the  hi^est  legal 
Buthoritiea  in  the  state,  that  no  liability  attached. 
That  towna  are  not  liable,  civilly,  for  Injuriea  received 
by  reason  of  the  ruinous  condition  of  tlieir  highwaya 
has  been  settled  beyond  question.  The  way&rer  is, 
therefore,  left  to  run  his  own  risks,  and  trust  in  Provi- 
dence. It  would  be  well  if  our  l^islators,  who  have 
such  an  "  insane  Impulse  "  to  "  make  laws,"  would 
make  a  law  whereby  towns  shonld  be  held  to  a  strict 
accountability,  both  olvllly  and  criminally,  for  the 
uondition  of  their  highways. 

'  The  hnuse  of  representatives  have  refused  to  con- 
cur in  the  senate's  amendment  to  the  appropnatlon 
bill,  increasing  the  salary  of  the  United  States  Judi- 
ciary. The  majority  against  the  amendment  was  bo 
large  tltat  a  conference  of  the  committees  of  the  two 
bouMS  will  not  be  likely  to  effect  a  compromise,  and 
the  salaries  will  remain  as  at  presenL  We  regret  this 
action  of  the  bonie,  aa  we  were  hopeful  that  the  time 
had  come  when,  at  least,  the  Judges  of  the  supreme 
court  would  receive  something  like  an  adequate  com- 
pensation. We  should  be  glad  to  see  the  salary  of  the 
chief  JusUce  raised  to  $;iO,000,  and  that  of  the  asso- 
ciates to  flT.OOO.  The  ability  and  industry  which 
tlioee  portions  require  would  enable  any  lawyer  pos- 
sessing them  to  make  at  least  that  sum  in  the  ordi- 
nary practice  of  the  law  in  one  of  our  larger  cities.  It 
seems  to  us  a  little  anomalous  that  while  such  men  aa 
Charles  A.  Dans,  Horace  Ureeley,  Qeorge  W.  Curtis, 
Thaiidore  Tllton,  and  other  editors  of  newspapers, 
receive  salaries  of  tW>m  ten  to  fifteen  thousand  dollars 
per  year  from  private  corporations,  forty  mlllionaof 
people  can  only  pay  half  that  sum  to  the  Judges  uf  the 
highest  and  most  important  tribunal  in  the  country. 

A  case  came  Ijefore  Judge  AtLisoN,  of  the  Phila- 
delphia court  of  quarter  aessions,  on  the  lllh  inst, 
which  raised  an  interesting  question  relative  to  the 


effect  to  be  given  to  the  statutes  of  tbe  state  of  New 
York,  One  Bodan  was  diarged  wlUi  having  commit- 
ted adultery  and  Ugamy.  It  appeared,  on  the  trial, 
that  he  had  been  married  some  years  ago  in  New 
York ;  that  about  a  year  ago  he  left  his  wifb,  and,  In 
company  with  one  Mary  Tully,  went  to  Ptilladelphla, 
where  they  have  since  continued  to  netde.  Meaa- 
whUe,  Redan's  wife  bad  procured  a  divorce  In  New 
York  on  the  ground  of  adultery.  Subsequent  to  the 
decree  of  divorce,  Rodan  married  the  wonoan  with 
whom  he  had  absoonded.  The  court  was  In  doubt 
whether  or  not  It  could  give  effect  to  the  New  York 
statute,  which  deolaxes  that  where  a  divorce  is  ob- 
tained on  the  ground  of  adultery,  the  guilty  party 
shall  not  marry  during  the  life-time  of  the  other  party. 
The  crime  of  adultery  Is  not  Indictable  or  punishable 
in  Uie  sUte  of  Peaasyivania,  unless  the  offense  la 
oommltted  within  Its  Jnrisdlotlon,  and  there  waa  no 
evidence  in  the  case  of  the  crime  of  adultery  having 
been  committed  in  that  state.  The  court  reserved  its 
dedslon. 

The  arguments  put  forth  in  tbe  house  of  lords 
ag^nst  the  bill  allowing  a  man  to  many  hla  deceased 
wife's  ^ster,  have  very  much  of  the  "ridiculous" 
about  them  on  this  side  of  the  Atlantic.  like  the  frog 
in  the  ode,  the  lords  said  "  such  very  silly  things  in 
such  a  solemn  way."  Here  Is  the  gist  of  the  aisn- 
ments,  pro  and  eon,  advanced  on  the  motion  for  a  sec- 
ond reeding:  The  Duke  of  Marlborough  supported 
the  bill.  —  I»rd  Lansdowne  did  so  on  social  grounds. 

—  The  Bishop  of  Ely  opposed  it  on  scriptural  grounds; 
it  would  only  produce  discomfort  —  Lord  Kimberley 
oomlwUed  the  arguments  used  against  tbe  bill.— The 
Bii>hop  of  lUpon  supported  the  bill ;  tbe  word  of  Ood 
not  having  tbrbidden  the  marriage,  but  tadtly  per- 
mitting IL  — The  Bishop  of  Lincoln  contended  that 
scripture  forbade  It.  —  Lord  Weetbiuj  urged  that  tbe 
present  law,  aa  grounded  in  a  misapprehension  or 
delusion,  should  be  expunged  from  the  statute-book. 

—  Tbe  Bishop  of  Peterborough  censured  Lord  Weot- 
bnry's  levity,  and  regarded  the  bill  as  fraught  with 
sodal  evils.  —  Lord  Lifford  regarded  tbe  existing  law 
as  founded  in  an  inoonsistent  and  unfortunate  le^- 
tation.  —  Tbe  Duke  of  Argyll  oppneed  the  bill,  and 
was  not  convinoed  that  tbe  public  generally  supported 
It. —  Tbe  Earl  of  Harrowby  oondomoed  it  as  opposed 
to  the  whole  voice  of  Christendom.  — The  lordchan* 
cellor  eamestly  opposed  the  bill  as  wrong,  and  as  in 
confilct  with  ths  spirit  of  tbe  nation.  —  Earl  OranviUe 
supported  It  as  wise,  expedient,  and  Jost.  On  a  di- 
vision, the  bill  was  r^ected  by  a  uu^ority  of  TB  to  74. 

The  imperial  court  of  Paris  has  just  madea  decis- 
ion which  we  commend  as  a  precedent  In  this  country. 
An  Englishman,  by  the  name  of  Thompson,  having 
cast  bis  horoscope  over  Uie  finanoia]  heavens,  discov- 
ered, as  he  supposed,  inblllble  augurios  ofa  rapid  rtoe 
In  oert^n  stocks.  Thereupon  he  ordered  a  broker  to 
buy  for  him  some  £11,000,000  of  the  stocks,  and 
expended  the  larger  part  of  hla  fortune  In  paying  the 
advances  or  margin.  His  horoscope,  however,  had 
betrayed  him.  Tbe  slocks  fell  instead  of  rising,  his 
margin  was  exhausted,  and  a  considerable  balanoa 
would  be  required  to  make  the  broker  good.    Fo^   ' 
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this  IxdSDCe  ioit  waa  brought  In  Aiuwar,  the  defend- 
ant pleaded  that  bin  speculatioas  had  been  purely  and 
simply  gambling,  and  the  broker  knew  it.  On  the 
part  of  the  broker  it  waa  represented  that  Mr.  Thomp- 
son had  given  himself  oat  as  a  banker-'as  the  agent 
of  foreign  capltailsts-^nd  that  bla  6penttions  most 
beoonsldered  genuine.  But  theoonrt,Rner  inrenti- 
gaUng  the  beta,  sold  it  appeared  that  Mr.  Thompiion 
hnd  taken  out  no  license,  either  as  a  banker  or 
trader,  had  lived  in  very  modest  style,  had  no  office 
and  no  clerks,  and  only  his  own  limited  oapltal  to 
dLipose  of— all  of  which  the  plaintllT  knew,  or,  on 
m^ing  liiqalry,  might  have  le*med.  It  followed 
that  the  speculations  of  such  a  man,  carried  on  to  an 
enormous  figure,  and  settled,  not  by  the  delivery  or 
receipt  of  securities,  but  by  payment  of  (differences, 
"  were  in  reality  only  bets  on  a  rise  or  a  Ikll,  which 
were  condemned  by  the  law  and  by  morality,  and 
oould  not  be  made  the  subject  of  a  law-smt."  The 
suit  was  diamlased,  and  the  broker  ordered  to  pay  the 


At  a  recent  meeting  of  the  English  Law  Amend- 
ment Society,  an  interesting  discussian  took  place  on 
the  evUa  of  unlimited  liability  of  masters  and  railway 
oompaoiee  in  case  of  accidents.  It  was  insisted  that 
as  tbe  English  law  now  slAnds  the  penalty  fklls  upon 
persons  who  are  not  mondly  to  blame.  It  was  sold 
th^  a  man  who  had  saved  lO.OOIU.  might  set  up  a 
brougham,  and  might  be  mulcted  of  bis  whole  fortune 
by  the  carelessness  of  his  servant  in  driving  over  a 
merchant,  making  2,0001.  a  year.  Under  (he  criminal 
law  the  master  was  only  liable  either  for  his  own  acts 
or  for  those  done  by  his  orders.  It  was  thought  that 
tbepriaclpleof  thecivU  law  In  the  matter  was  ui^ust, 
and  therefore  Impolitio.  Even  on  the  ground  of 
policy  the  liability  should,  at  any  rate,  be  limited.  In 
the  oite  of  employers,  it  might  be  enacted  that  no 
action  slioald  be  brought  ag^nst  a  maHter  without 
Joing  tbe  servant  as  a  co-defendant.  On  tbe  question 
of  railway  ocoldenla,  it  was  thought  that  the  com- 
panies onght  to  be  entitled  to  charge  on  tbeir  tickets 
an  Insurance  ft>r  a  oertaln  amount,  and  to  promote  in- 
surances for  larger  amounts,  and  tliat  the  damages  in 
case  of  Injory  should  be  limited  to  2001.,  or,  perhaps, 
five  hundred  limes  the  amount  of  the  hre  paid.  This 
would  be  fine  sufficiently  sabstantlal  to  insure  as 
mucb  care  as  tbe  pment  system  caUed  for.  It  was 
further  recommended  that  the  amount  of  the  damages 
should  be  assessed  by  some  properly  constituted  and 
responsible  trlbanol,  which  should  have  power,  if 
need  be,  to  at^oum  a  case,  in  order  to  ascertain  if  the 
inj  ury  were  likely  to  be  permanent  Several  speakers 
commented  on  the  &ot  that  there  was  a  class  who 
preyed  on  railway  companies  through  the  tacilitiea 
offered  by  the  law  as  It  stands. 


OBITGB  mCFA. 
HorrlageorUcles— cradles,  TatUes.narslne  bottles,  etc. 
n  over  her  hai- 


A  young  lawyer  at  Eatontown,  K.  T.,  In  the  mldat  of  a 
ortUtaat  onthnnt  of  eloiiDenM,  was  tDt«rrnpted  by  a 
ihrlU  voice,  wbleh  yelled:  "Stopt  you  Ue.   Btopi  you 


lie!"  Young  Legality  smootned  bis  raned  foalber* 
when  the  sheriff  annoonced  that  It  was  only  a  piuTot  la 
an  odjolnlns  room. 

A  Ulchlgao  Judge,  who  oeenpled  the  bench  some  years 
■Iniw,  always  used  the  same  fOrmolaand  pronounced  the 
matter  what  (be  olTeDse.  The  Ibllow- 
nan  convicted  of  willful  perjury  will 
UlUHtrate;  "  Yon  have  been  convicted ofpattfurv,  prisoner. 
This  Is  a  grave  oSeate ;  but  I  consider  that  this  U  a  new 
coDntry,  and  we  must  have  wmc  ixn:|ur]/ among  the  diffl- 
cullles  or  settling  a  uew  ooentry.  80  I  shall  only  give 
yon  thirty  days  In  the  county  Joll." 

The  duties  of  a  parish  parson  most  formerly  have  been 
both  arduous  and  re«poniilble.  oa  appears  irom  the  case 
or  neldlntrv.  JtafCCro.Elli.  Stt).  cited  in  is  N.  Y.  R.  18B. 
This  WHS  an  action  brougbt  against  the  detendaut  as  par- 
son of  tbe  parish  of  Q,uarleys,  In  Bouthsmpton,  to  recover 
damages  for  his  omission  10  keep  a  bull  and  a  boar,  alleg- 
ing that  he  WHS  bound  by  custom  to  keep  those  animals 
for  the  use  of  the  parish  loners.  The  court  held  Ihal  It 
was  a  gt>od  and  rtatonable  cutlom,  and  that  every  Inhabit- 
ant prejudiced  by  the  omission  might  mala  Iain  on  action. 

Judge  P^at^ofHlll*dale  county,  Mich.,  on  one  ooeaslon. 
sentenced  a  prisoner  as  follows: 

Judge,  Btand  up,  prisoner,  at  tbe  t>ar.   Prisoner,  how 


oldai 


Pritona:  Fifty-three  years,  Ave  months,  and  twenty 
dayi.. 

juttf/t  (after  some  calculations).  Prisoner,  I  sentence 
yoo  to  hard  labor  in  the  stale  prison  for  sixteen  yesre, 
Biz  months,  and  (en  days.  This  brings  yon  to  seventy 
years,  beyond  which  my  Jurisdiction  don't  extend. 
Sheriff,  remove  the  prisoner  I 

Arecent  number  of  i;fpp(naiu't  JUi)|7(K(n«  has  an  article 
entitled  "  Quesses  and  Querleo."  from  which  ve  extract 
the  following  anecdote:  "In  a  cose  In  which  Jetltey  and 
Cockbnru  were  engaged  as  barristers,  a  question  arose  as 
to  the  sanity  of  one  of  tbe  parties  concerned.  'Is  the  de- 
fendant, in  your  opinion,  perfectly  sane  T'  uld  Jefttey, 
Inlerrogatlngoneof  the  witnesses,  a  plain.  Btupld-look big 
countryman.  The  witness  gazed  In  bewilderment  at  the 
qDeeUoner.batgsve  no  answer.  It  waa  clear  that  be  did 
not  nnderstatid  tbeqaeatlon.  Jetttey  repeated  II,  utter- 
ing the  words, '  Do  you  think  the  derendant  capable  of 
managing  bla  own  alKlraT'  Still  In  vain;  (he  witness 
only  stared  the  harder.  ■  I  ask  you  again,'  said  Jeffrey, 
still  with  his  clear  Engllsb  enunciation, 'do yon  consider 
the  men  perfoctly  rationale  No  answer  yet,  tbe  wltueas 
only  staring  vacantly  at  the  little  flgure  of  his  Interro- 
gator, and  exclaiming,  'Ehr  'Let  me  take  him.' said 
Cookbam.  Then,  oasumlng  tbe  broadest  Scotch  tone, 
and  turning  to  the  obtuse  witness. '  Hae  ye  your  mull  wl' 
yef  'Ow,  ay.' sold  the  man.  strelcblng  out  bis  snuff-box. 
'  Noo,  boo  long  hae  ye  kent  Jam  Sampson  V  aatd  Cock- 
bum,  taking  a  pinch.  '  Ever  since  he  wasa  babby.'  '  And 
d'ye  tbluk,  noo,  atween  you  and  me.  that  there's  any 
thing  IntU  (he  craturT'  'I  would  na llppen  (trust)  blm 
wr  a  bull-calf,' waa  tbe  Instant  and  brilliant  rejolndei 
Cockburn  could  certainly  use  the  tools  needed  In  a  Scotch 
Jury  trial  better  than  Lord  Jeffrey,  though  Inferior  (o  him 
SB  a  Judge  or  advocate." 


TERMS  OP  THE  BCPREME  COURT  FOB  JUNE. 
Sd  Monday,  Circuit  and  Oyer  aud  Tenalner,  Putnam, 
Barnard. 
Sd  Tuesday,  Clrcnlt  and  Oyer  and  Terminer,  l^nton, 

m  Tuesday,  Special  Term,  OnondnKH,  Morgan. 

Bd  Tuesday,  Hpcclal  Term,  Clienniii(i>,  Balcom. 

Sil  Tuesday,  Special  Term,  Erie,  Barker. 

4th  Tafsday,  ciTcnit  auu  Oyer  and  Terminer,  Sandy 


THE  ALBAiTS:  LAW  JOUENAL. 


COURT  OP  APPEALS  ABSTRACT.' 


Pot  profealonal  aerrloM,  aee  Bar  to  Aetlaa. 

L  By  a  itatate  nutliorliliiB  the  detendaiit(a  eorpon- 
tloD)  to  Uke  Iknd,  and  to  erect  dam*  abuUlog  od  land  of 
others.  It  wu  provided  that  where  there  waa  anr  dli- 
agreemeot  between  the  company  and  the  own«r,  aa  to  the 
amontit  to  be  paid  therefor,  "U  ahottid  b^  laa/ui  tot  the 
parties  to  appoint  three  peraona  Impartially  to  eatlmate 
and  determine  the  price  tobepald  for  thesame;"  •  •  • 
"bat,  Uamajorltyot  tbe  peiaoDB  appointed  should  not. 
wlttalD  thirty  daysafUr  receiving  notice  of  their  appotnt- 
meat,  flle  a  report  of  tbeir  estimate,  either  pexty  may 
apply  to  the  court  for  a  venire  to  the  aherltr  to  auramou 
•  Jury.  Adam  havlug  been  erected  by  the  defendants, 
abutting  on  the  plain tllT'a  laud,  and  a  amall  atrip  of  the 
landbelDg  tskeaby  them,  and  the  parties,  not  being  able 
to  agree  upon  the  compensation,  entered  into  an  agree- 
ment, Iti  writing,  appointing  three  peraona  to  determine 
the  amount  to  be  paid  the  plalutllT.  After  aeveral  hear- 
Inga  iMfore  these  persona,  attended  by  the  coansel  and 
witnesaea  of  both  parties,  the  defendant  served  upon 
tbem,  and  apon  the  plalnUfT.  a  written  notice,  revoking 
the  poweia  of  the  referees.  The  referees  tftlling  and  re- 
fualng  to  proceed,  In  conseqnenoe  of  saoh  revmatlon, 
tbelr  fees  were  paid  by  the  plaintiff.  In  an  action  bronght 
by  him  against  the  del^ndauts,  for  the  amount  so  paid, 
and,  also,  witneaa  and  eonnael  fees  paid  by  tilm,  on  aald 
beartnga;  Ittld  (Woovutp,  MAeon  and  Loir,  JJ.,  dls- 
•entlng),  ttaatheoonld  recover  them.  MUUr  v.  Th*Prett- 
danc  <i^  JWneHm  OattrU  Qa. 

i.  Whether  or  not  the  defendants  bad  any  power  to  ro- 
Tokeanch  appointment  or  anhmlaslou,  It  was  loo  late  for 
them  to  deny  Its  existence  la  this  action,  after  they  had 
not  only  previously  asserted  It,  but  by  aoob  aaaaertlon 
elliBoted  tbelr  object,  and  rendered  the  plalntlff'a  dis- 
bursements uaeleas.  lb. 


AI.IEKABI.K  IKTEBEST.    See  Voteit  AlteTVA 
A>SW>K.— Order  striking  oat  not  appealable  to  court 
Of  appeala    See  An>talaMt  Onltr. 


1.  An  order  of  the  general  term,  reversing  an  order  at 
special  term,  striking  out  an  auawer,  la  uotappealable  to 
this  court.  It  waa  not  previous  U>  18W,  and  the  amend- 
ment of  that  year,  aatborlilng  an  appeal  fhiin  an  order 
striking  out  an  answer,  la   not  applicable.     7W>tr  v. 

2.  It  has  been  settled  by  rfpeated  adjudication  that  the 
last  clanse  of  subdivision  fuur  of  section  eleven  of  the 
code  merely  regulates  the  hearing  of  appeals,  and  In  no 
way  enlarges  the  rlglit  of  appeal,  or  extends  the  Jnris- 
dlotlon  of  this  oonrt.  lb. 


Wliere  a  debtor  la  the  owner  of  aecurltlea.  pledged  at  a 
bank  aa  collateral  to  loana,  and  the  aberllT.  with  an  at- 
tachment agaluat  saoh  debtor,  served  It  npon  the  bank, 
with  a  notloe  that  "all  property,  eOteta,  rlghls,  debts, 
and  credits  of  the  sslddebtor  In  their  possession  or  under 
their  Don  trolwonld  be  liable  to  said  attachment,  and  par- 
ticularly that  he  attached  the  bank  BCOoun^  and  dabtdoe 
from  the  bank  to  the  debtor;"  and  subsequently,  on  a 
saleofsiiohsecnrltleabythebaiik,asDrp]nareBultedafler 
paying  their  lorn.— Beld,  that,  under  thla  levy  of  the  at- 
tachment, the  sheriff  coold  not  hold  auch  anrplns  against 
a  receiver  appointed  In  supplementary  proceedings  on 
another  Judgment  againat  the  debtor,  the  aherlff'a  speol- 
llcatlon.  In  his  notloe  to  the  bank,  not  aufllelently  ahow- 


II  la  1  HBBa>a  CXnrt  of  AppMla  (H.  T.)  BaporlL 


L  AJndgmenttn  Jostlees'oourt  In  IBvor  ofa  surgeon 
fbr  prolMsional  servloea  Is  a  bar  to  any  action  by  the  de- 
fendant Bgalust  bim  Ibr  malpractice  In  perfbrmtng  such 
services.    Oaie*  v.  Prtttim. 

3.  And  this  Is  eqaally  wo,  altUongh  the  recovery  in  the 
Jnstleea'  oonrt  waa  upon  oonliBaalon  witbout  trial,  and 
although  the  aorgeon'a  salt  and  Judgment  thereon  were 
aubaeqnent  to  the  commencemeiit  of  the  action  for  mat- 
practloe,  and  were  Interposed  as  a  deftouee  to  It  by  sup- 
plemental answer,  lb. 

S.  Accordingly,  where  an  action  having  been  com- 
menced, and  being  at  lane  against  a  aargeon  to  reoover 
•5,000  damages  for  malpractlee  In  setting  an  arm,  he  sues 
the  plaintiff  In  Jnstleca'  eourt  for  the  same  proteaalonal 
aervlaeB,  the  alleged  nnaklllfnlneaa  and  negligence  In 
which  conatltnte  the  malpractice  complained  of,  and 
Judgment  wsa  obtained  before  thejnatloe  hy  the  aargeoa 
for  six  dollars  and  fltty-elght  cents,  without  answer,  upon 
a  written  consent  to  Its  entry.— field,  that  such  Judgment 
waa  a  complete  bar  to  the  action  lOr  malpractice;  and 
having  been  pleaded  aa  snoh  by  supplemental  answer,  * 
demnrrer  thereto  was  properly  orermled.  lb. 


1.  The  deftndant.  In  consideration  of  the  o 
to  him  hy  one  P.  of  a  [arm.  executed  and  delivi 
latter  a  bond  In  the  penalty  of  tiS,00O,  oondltloued  that 
the  same  shonld  he  void.  If  the  defendant  should  (among 
other  things)  pay  a  oertaln  promlasory  note  given  by  P. 
to  the  plaintiff,  and  should  indemnlfyand  save  harmless 
the  aald  P.  against  the  note,  otherwise  to  remain  in  full 
tOrae  and  virtue.  The  plaintiff,  after  Jndgment  agaust 
P.  on  the  note  and  execution  thereon  retnmed  anaatla- 
fled,  having  bronght  this  aotlou  against  the  defendant, 
claiming  a  liability,  under  condition  of  the  l)ond,-'B*til 
(Gbotir,  J..  tKmtm),  he  oould  not  recover.  The  covenant 
made  by  the  defendant  is  to  pay  P.  the  penalty  of  the 
bond ;  not  a  promise,  even  to  P.,  to  pay  the  pialntlira 
note.  It  Is,  upon  condition  of  his  payment  of  this  note, 
and  the  performance  of  the  other  acta  mentioned  In  (he 
eondltioDOf  the  bond,  that  he  mov  avoid  It;  but  be  (my 
allow  It  to  remain  In  fall  force.    Qark  v.  Jtidffe, 

%  The  tnnd  waa.  tMsldea,  merely  one  of  indemnity  to 
p.loaaveMiN  hormlesafrom  the  note,  andnotaprom- 
lae  to  him  for  the  beneflt  of  the  plaintiff:  lb. 

S.  Smible,  that  no  action,  on  oontraet,  vlll  lie  upon  • 
mere  naked  condition.   Mason,  J.  Jb. 

See  CHsifaKiI  Zow. 


1.  An  equitable  cause  of  action  to  remove  as  a  cloud  upon 
the  plaintiff's  tlUea  deed  given  by  mistake  by  athlrd 
party  to  thedefcndant.  under  which,  having  fraudulently 
obtained  posaesalon  by  couDlvanee  with  the  pialntlira 
tenant,  he  olaima  to  bold  aa  owner,  and  a  claim  to  re- 
oovcr  the  possession  of  the  premlaea,  may  be  united  In  the 
same  action  and  asserted  in  the  some  oomplolnt.  LatHn 
V.  UcOmttl- 

2.  Accordingly,  where  the  complaint  alleged  that  the 
defendant,  liavlng  at  one  time  held  a  contract  from  C^ 
for  the  oonveyance  of  oertaln  premises,  which  contract 
he  afterward  assigned  to  B.,  and  that  8,,  erroneously  sup- 
posing he  had  obtained  from  the  defendant  a  deed  in- 
stead of  a  mere  assignment  ofa  contract,  mortgaged  the 
propertytoF.,  who  foreclosed,  and  bidding  It  In,  conveyed 
to  the  plaintiff;  and  that  B.,  in  the  mean  time,  having, 
forthepurpose  of  completing  his  supposed  title,  paid  up 

to  C,  took  a  deed  flam  the  latter  to  the  de- 
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Ikmdajit  and  pat  It  on  record;  and  that  ths  defcudaiit, 
leafnlUB  of  the  ezUtence  of  thli  deed,  having  bribed  ths 
plalntllT'*  tenant  (o  give  blm  posseuioD,  claimii  title 
nnder  Uiat  deed  agalnat  the  plaintiff,  and  withholds  poe- 
aemiaD,—S<l&,  that  npon  inch  allegatloDBa  prayer  for 
the  reooTerr  of  the  poeaeaslon,  and  that  the  defendant 
be  reqnlred  to  qalt-dalni  to  the  plaintiff,  or  be  forever 
enjoined  and  barred  from  setting  aporaeaertlDg  hlipre- 
tended  title  nnder  the  deed  from  C.,  were  proper);  nnlted, 
and  that  both  klndi  of  relief  might  be  obtained  in  the 


N  rrtLK.   See  Oaute  qf  Aetlmt. 


e  defendant,  as  a  ceme- 
ter;  aesoclatlon,  ander  the  act  (chap.  ISS  of  the  laws  of 
1M7)  aathorliing  the  Incorporation  of  mral  oemeterlea, 
and  made  themselve*  iU  troBleea  for  the  first  fear;  one 
of  ibelmnmberbelngat  the  time  Iheoimerof  UOaorea 
of  land.  ThlB  land  was  purchased  Horn  him  bj  the  aaao. 
elation,  at  the  actual  price  of  aboat  130,000 :  but,  by  agree- 
ment between  the  troslees,  a  oonsideratlon  was  Inserted 
In  the  deed  of  tSOO.DOO.and  for  the  balance  over  the  tX.OOO, 
to  wit.  MSO.COO;  bondB  were  Issaed  by  the  association, 
which  were  distributed  among  the  trustee*.  These  were 
■nbseqnently  nurendered,  and  Dew  bonds,  not  negotia- 
ble Inform,  of  smaller  amoontseaoh  bat  the  same  In  the 
aggr^ate,  were  mbstllated  In  their  plao&  Several  rear* 
aAer,  the  plaintiff  foaad  one  of  these  bonds  among  the 
papers  of  his  testator,  who  was  not  one  of  the  original 
trastaea,  and  It  did  not  appear  how  he  became  the  holder. 
The  plaintiff  applied  to  the  assoolatton,  and  received 
Itma  them  another  bond  la  place  of  the  one  so  found, 
which  he  sarrendered  up.  Interest  upon  the  substltated 
bond  had  been  paid  by  the  defendant  some  years,  to  an 
■etion  brought  to  recover  the  amount  payable  Id  the 
bond,—  Hild,  that  It  was  void,  both  ITom  an  entire  want 
of  oonsldersUon  for  the  original  bond,  Ibr  which  It  was 
satMtltated,  and  on  account  of  the  fraud  In  the  original 
Issue  of  the  bonds  by  the  original  tmst«es  to  themselves. 
£>!((,  farther,  that  there  being  no  proof  as  to  how  the 
plalatlfi'B  testator  became  the  holder  of  the  bond  found 
among  bis  papers,  and  It  not  being  negotlnbla  In  furm, 
the  plaintiff  stood  In  no  better  poeltlon  than  the  trustee 
to  Whom  the  original  bond  was  Issued;  nor  did  he  gain 
'  any  additional  rights  tiy  procuring  from  the  present  man- 
ager* of  the  defendant  anew  l»nd  of  a  diffbnnt  IDrm,  In 
the  place  of  the  one  delivered  ap.  Cbmpbelt  v.  Oypff 
aOi  OantUrtl. 


I.  The  delbndantcontractedtosell  certain  lauds,  owned 
by  him  In  Pennsylvania,  to  the  plaintiff  and  one  J.,  for 
the  Slim  of  176.000,  pnyable  In  sixty  days,  tlS,000  In  cash 
and  tbebnlanceln  11  ve  equal  annaat  payments;  and,  by  a 
separatelnstrument,  ItwBs  agreed  that.  If  the  plolutlffand 
J.  should  make  a  sale,  they  were  to  have  15,000  each,  and 
eaoh  one-third  ofall  over  175.000;  and  they  were  to  hare 
tbe  same  If  the  defendant  shonld  make  the  sale.  Within 
the  sixty  days  the  defmdant  sold  to  one  R.  (or  tOOvOOO, 
KU.OOOdown  and  the  balance  In  fflveyean;  and  Ihere- 
npon  the  defendant  made  a  new  agreement  with  tbe 
plalnUff  and  J.,  that  he  shonld  have  t*f,000  Ot  the  pnr- 
cliase-money,  tbey  $4,000  each,  and  the  balanoebe  equally 
divided  between  the  three. 

B.  paid  (90,000,  took  a  deed,  and  gave  a  bond  and  mort- 
gage for  the  remaining  |70,00O,  and  warrant  of  attorney 
to  enter  Judgment  on  the  bond,  and  Issue  execntlon  In 
oaseof  detltall.  The  defendant  paid  to  the  plaintiff  and 
i.  HOOO  exi'i'  Bhd  V^*  iDtereit  on  •S.COO  to  each  as  long 
as  R.  paid  intension  the  bond  and  mortgage  to  him,   B. 


having  at  length  made  defiiDlt,  the  defendant  Issued  exe- 
cntlon,  nnder  which  the  lands  were  publicly  sold,  and 
were  bid  off  by  defendant  for  $10,300;  and  having  per- 
fected title,  he  subsequently  sold  them  to  one  B.  for 
tn/XlO.  Twenty  Uionsand  dollars  of  this  having  been 
paid  the  defendant,  the  plaintiff  bronght  this  action,  and 
BUlMequently,  B.,  having  paid  the  defendant  the  tnJanoe 
of  the  $70,000,  by  a  supplemental  complaint,  claimed  to 
reoover  of  the  detbndant  t tie  sum  of  $5,000  and  Interest 
from  the  dale  of  the  sale  to  B.  HeUt  (Onovm,  Hunnar 
and  Damikui,  JJ.,  emtra),  that  the  defendant  mast  tM  re- 
garded as  having  acted  as  a  ijacal  trustee  for  the  plaintiff 
to  tbe  extent  nt  one-third  of  the  surplns  over  $Tfi,000,  In 
bidding  oir  tbe  lands  on  the  sole  of  R.'s  interest,  and  in 
the  sabsequent  sale  to  B. ;  and  having  received  in  all  the 
Bom  of  $15,000  ;more  tban  the  $67,000  he  was  to  receive 
under  his  last  contract  with  the  plaintiff  and  J.,  and  the 
$8,000  paid  them,  hewastmond  In  eqalt;, under  tbntcon- 
tract,  to  account  and  pay  over  to  tbe  plaintiff  one-third 
of  ttiat  Bnrpln*.   Asnnxm  v.  Blatnmt. 

I  Betd,  further,  that  the  action  having  been  com- 
menced after  the  sale  io  B.,  but  before  the  defendant  had 
actaoily  received  tbe  snm  In  the  anregate,  which  he  was 
entitled  to  receive  before  any  division  of  sarpluB,  was 
nevertheless  not  prematurely  brought,  but  could  have 
been  originally  maintained  tbr  the  purpose  of  establish- 
ing the  trust  and  declaring  the  plaintiff 'a  rights,  and  the 
Bapplemental  complaint,  setting  up  the  receipt  of  the 
whole  $70,000  Irom  B.  by  the  plaintiff,  snbsequent  to  the 
commencement  of  the  action,  and  therdtapon  claiming 
the  Immediate  recovery  of  the  $S,O0O  and  Interest,  was 
properly  allowed.  lb. 

8.  Htld,  farther,  that  J.,  the  oo-eontractor  of  the  plaint- 
iff, was  not  a  necessary  party  to  the  action.  lb. 


L  Upon  a  writ  of  error.  In  criminal  cases,  the  review, 
both  In  this  and  the  supreme  court.  Is  conOned  to  ques- 
tions of  law  arising  upon  exceptions  taken  upon  the 
trial,  and  errors  appearing  npon  the  record.  The  evi- 
dence constitutes  do  part  of  the  record,aud  must  be  dis- 
regarded, except  for  the  purpose  of  determining  the  ma- 
teriality ofexoeptions.    Tll»  Pwpls  y.  TItimipaoii. 

3.  Mistakes  of  the  court  upon  the  trial,  or  of  the  Jury 
la  giving  tbelr  verdict,  are  no  grounds  for  s  motion  In 
arrest  of  Judgment,  which  con  only  be  based  DpODSome 
defect  In  the  record,  ib, 

S.  Accordingly,  where  npon  the  trial  of  an  indictment 
for  murder  Id  Uie  fflrst  degree,  (he  prisoner,  npon  being 
found  guUty  of  murder  in  the  second  degree,  moved  In 
arrest  of  Judgment,  on  the  grounds  that  there  was  no 
evidence  JustiQrIng  a  conviction  fbr  the  offbnse;  and, 
also,  that  a  conviction  for  murder  In  the  second  degree 
could  not  be  sustained  under  the  Indictment,— ffefd,  I, 
That,  under  an  indictment  (Dr  murder  in  the  first  degree, 
a  oonvlotlon  ot  murder  In  the  second  degree  may  be  up- 
held; S.  That  although  It  appear  upon  the  evidence,  the 
whole  of  which  was  Inserted  In  the  blU  of  exceptions, 
that  the  oommisslon  of  that  crime  was  not  proved.  In  the 
absenceof  any  proper  exception  this  wasnogroundof 
reversal  on  writ  of  error;  andS.  That  the  motion  Id 
arreit,  not  being  tnaed  apon  aoy  defect  In  the  record,  was 
properly  denied.  Jb. 

4.  Knf  V.  People  («  N.  T„  8«X  followed.  }b. 

tk  Oneconvlctedof  and  sentenced  for  the  crime  of  bnr- 
glary  In  the  third  degree  Is  thenby  rendered  tnoompelent 
as  a  witness  In  any  cause,  civil  or  criminal,  although  at 
the  time  ot  such  conviction  and  sentence  he  was  nnder 
sixteen  years  of  age,  and  under  the  statutes  (chap.  100^ 
laws  of  IMO,  chap.  34,  laws  of  1660)  seat  to  the  honseot 
rettage  and  not  to  state  prison.    Tils  FmpU  v.  Park, 

(L  Tbe  deHnltlon  ot  felony  as  contained  In  the  revised 
slatntas  (S  B.  B.  701, 1  «9  mtu 
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tba  pnolsbnuDl  pTcaorlbed  for  tbeeHaa,  wltbontreftor- 
taoa  to  any  penonal  exemption  of  the  orlmlnal,    (IxnT, 


Wliera  one  leeelTei  a  oonveyanoe  of  lend  to  blmself 
from  K  mortgagor,  tn  which  conveyance  la  a.  allpnlatloa 
that  he,  ai  party  of  the  second  part,  vlll  pay  off  and  dlc- 
obai^  the  mortgage,  ai  a  partof  tbeconHlderatlonof  the 
piemlaea,  he  la  personally  lisibte  to  the  holder  of  the 
mortgage  fOr  the  amoaut  doe  thereon,  althoogh  the  deed 
la  not  algned  or  mbacrlbed  at  all  by  him;  and  although 
It  waa  In  fkot  taken,aDd,  by  a  wrllten  agreement  made  at 
the  time,  appears  to  have  t>een  taken,  merely  m  aecurlty 
lot  an  ludebtedneaa  owing  to  bim  by  the  tinn  of  which 
the  mortgagor  la  a  number.   RIekara  y.  Sandtnon. 


1.  One  who  clalma  aa  one  of  alz  children,  the  helra  of 
the  owner  of  a  rent  chfuge.  with  aoondltlon  of  re-entry, 
npon  premlaee  leaaed  In  fee.  aul^ect  to  aaah  rent  charge 
aod  condition  of  re-entry,  may.  upon  non-payment  of 
the  rent,  maintain  an  action  of  eJeolmeDt  to  recover  one 
tmdlvlded  sixth  part  of  the  demised  premlaea.    Onigtr  t. 


1  Bach  action  mf  be  commenced  withc 
law  demand  of  the  rent  having  been  Drat  made,  or  a  Hf- 
teen  days'  noUceof  Inlentlon  to  re-enlAr  nnder  the  actof 
ISM  having  been  served,  lb. 

a.  AiHftrif  V.  AiUonl  (W  N.  T.  117);  and  Fan  JI«(us»hi«r 
T.  DennlBn  (3S  N.  Y.  9)St,  referred  to  aud  approved,  lb. 

i.  AooonUngly  where  J.  E.,  in  ITSe,  leased  In  fee  to  the 
defendant's  grantor  the  premlaea  In  qneetlon,  reeervlng 
rent,  with  a  condition  of  re-entry  In  can  of  non-payment. 
and  died  In  1810  Inteetate.leavlQBtbeplalnttfl'Chls  daugh- 
ter), and  Ave  other  children,  his  heirs  at  law,  Held,  anan- 
Imonaly,  that  she  oonld  reoorer  of  the  defendant  In  eject- 
ment, on  non-payment  of  the  rent,  one  undivided  sixth 
part  of  the  premises  leaaed,  and  that  the  commencement 
of  the  action  waa  a  sumclent  anbstltnle  lOr  actnal  entry 
or  the  common  law  demand  of  rent.  lb. 


L  In  an  aotlon  fbr  oanslngdeathln  the  streets  of  a  city, 
charged  to  have  been  by  the  negligence  of  the  defend- 
ant's servants,  evidence  that  the  Ihtal  Injnry  waa  oooa- 
sloned  by  a  ranaway  span  of  horses  and  wagon,  owned 
by  the  defendant,— -He&I.  snfllclent  to  aathorlse  ajory  to 
find  persons  In  charge  of  anch  horses  and  wagon  to  be  hla 
servants,  although  engaged  at  the  time  tn  a  boalneos 
which  appeared  to  be  that  of  another  person,  whose  name, 
as  oarrylag  on  snob  btulness,  was  painted  npon  the 
wagon.    (Qbotek  and  Li>TT.JJ.,  coalra.)   JforriiT.SMIcr, 

%  Statements  made  by  the  prisoner,  nnder  oath,  at  a 
coroner's  Inqneat  npon  the  body,  are  admissible  agalnat 
him  npon  his  trial  for  the  murder,  although  be  knew,  at 
the  time  he  was  sworn,  that  1 1  waa  anapeoled  the  deceased 
was  poisoned,  and  that  he  himself  wonld  probably  be 
arrested  for  the  crime,  and  waa  informed  by  thecoroner 
that  rumors  Implicated  him,  and  that  he  bad  a  right  to 
refhae  to  leatlfy.    TeaeJumt  v.  TWe  People. 

a.  Uelfaltm  v.  Peopf  (IS  N.  T.  3M).  dlMlngtilshed.  76. 

4.  HenOrtekion  v.  PeopU  (10  S.  T.  It),  followed.  lb. 


1.  A  deeree  In  an  aetion  by  one  ezeontor  against  his 
oo-ezeontor,  requiring  the  latter  to  plaoe  the  secnri- 
lieaand  pqwraln  bis  poesesslun,  belonging  to  the  estate, 
tn  the  onatody  of  a  bank;  and  that  both  be  and  the 
plalntlir  deposit  all  moneys  therealler collected  therein, 
to  be  drawn  out  only  on  their  Joint  check,  isnotantbor- 
Iredbytbe  Ihot,  that  the  defendant  maintains  exclusive 
manual  posseoslon  of  the  aectirltlaa  belonging  to  the 
eatate,  and  refnsea  to  deliver  over  any  portion  thereof  to 
the  custody  of  his  co-ezecntor,  In  the  absence  of  any 
«ot  the 


will  are  Jec^iaJdlaed  by  snoh  ezclnaive  possession.   Smt 
T.Bvri. 

2.  The  defendant  being,  aa  one  of  the  axecnton,  prop- 
erly In  po—nastoB.  all  that  the  plaintiff,  as  ao-«z«oat«nr. 
can  Justly  require  is,  that  when  any  step  In  the  settto- 
ment  or  admlnUlratlon  of  the  eatate  la  to  he  takes, 
which  required  the  preaenoeof  theseonritlea,  or  any  part 
of  them,  either  to  indorse  upon  a  bond  or  mortgage  pay- 
ments thereon,  or  surremlar  up  the  asma  If  paid  In  foil, 
or  (br  any  proper  pnrpoae,  then  they  shonld  be  t^o- 
duoed.  lb. 

8.  If  the  defendant  refoaed,  at  the  proper  time,  to  i^iply 
the  assets  to  the  payment  of  the  debts,  theplalntiffoonld 
apply  to  the  sorrogate ;  and,  If  there  was  mismanagement 
or  mli^proprlatlon,  or  conduct  endangering  the  tn- 
tereata  of  creditors  or  legateea,  application  could  be  made 
to  the  gnrrogBte  at  any  time.  lb. 

4.  Wood  V.  Broum  (H  N.  T.  W),  dlsUngnlshed  and 
limited,  lb. 

6.  An  executor  cannot  receive  from  the  eatate  any 
greater  compensBtl  on  than  the  alatnle  oommisslons,  for 
his  own  services,  however  meritorious  or  eztraordlnair 
they  may  be.    OntHer  v.  Miain. 

9.  One  of  the  executon  of  a  will,  therefore,  who  la  an 
attorney  and  connaelor  at  law,  cannot  be  aUowed  any 
feee  whatever  from  the  estate.  Ibr  professionally  defend- 
ing and  conducting  an  action  broughtagalnst  the  estate, 
although  requested  by  blsoo-execntorsto  appear  in  such 
action  and  undertake  auch  defense,  with  a  promlae  Of 
oompensatloD,  and  although  the  legatees  and  next  of 
kin  united  in  sueh  request.  Accordingly,  where  C,  a 
counselor  at  law,  who  waa  one  of  the  executors  of  M., 
waa  requested  by  his  oo-ezcutorSi  who  promised  compen- 
sation from  the  eatate,  to  defend  an  action  of  ejectment 
brought  against  a  grantee  of  the  testator,  with  warranty, 
who  had  given  nolioe  to  the  eieculoia  to  defend,  and  the 
legatees  and  devisees  bad  also  united  In  a  request  toC  to 
undertake  such  defense,  and  C.  thereupon  undertook  the 
caae,  tried  It  at  circuit,  argned  it  at  general  term  and  at 
the  court  of  appeals,  and,  after  a  second  trial,  negotlsled 
an  advantageous  settlement  of  the  litigation.  Held,  that 
the  surrogate,  on  the  settlement  of  the  executor's  ao- 
connts,  properly  refDaed  to  allow  any  thing  to  C  for 
such  legal  services.  (J&Kn,  Huroat  and  Lorr,  JJ.)  am- 
tra.)  lb. 

FELOHZ.    See  CHmiruil  Law. 


L  Where  the  defendant,  oltisen  of  another  state,  regu- 
larly, and  atrletly  In  accordance  with  the  act  of  congress 
of  ITSt,  known  as  the  "ludlciary  act,"  flies  his  petition  in 
the  state  court  for  the  removal  of  the  caose  to  the  United 
Btateaotrcultoonrt.and  a  suOlclent  bond,  which  Is  offered 
for  the  approval  of  the  state  oourt,  the  state  oourt  is  4psa 
fOelo  ousted  of  Jurisdiction  i  and  whetlicr  an  order  fbr 
removal  Is  granted  or  denied  by  the  stale  court,  all  far- 
ther prooeedlnga  therein  are  eomin  noa  iudloe  and  void. 
Aeseiu  v.  TTu  Fhaniix  buitranee  Oo. 

2.  And  where,  in  a  ease  within  the  act,  after  such  peti- 
tion has  been  filed  and  bond  offered,  the  slate  court  re- 
fnsea to  order  the  removal,  the  defendant  answers,  the 
oaose  Is  tried,  and  judgment  la  entered  np  against  the  de- 
fendant, snchjndpnent  will  be  reversed  by  this  court,  a* 
without  jurisdiction.  lb. 

B.  It  has  long  been  settled,  that  a  oorporatlon  IsaclU- 
■an  of  the  slate  creating  It,  within  the  meaning  of  the 
judiciary  act  of  congress.  Such  corporation  does  not 
lose  that  eltlsenship  by  appointing  an  attorney  In  an- 
other state,  in  eomplianoe  with  Its  alatutea,  upon  whom 
process  may  be  served,  and  doing  business  In  such  slate, 
nnder  a  oertlllaite  of  oOlaera  thereof  anthorlilng  U  to 
transaet  bnslnes*  therein  inlttect  to  vlaltalorial  pow- 
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4.  AooordliiKly,  a  fln  InsDTMioa  aompwiy,  orsanlaed 
ODder  tba  1»vb  of  the  state  of  Oonnectlcat,  and  having 
Us  prlDolpal  oflloe  therein,  but  doing  bnslneu  In  thli 
■tate,  nnder  our  Matut«,  U.  od  btdng  loed  In  oar  oonrls, 
enttUed  to  a  removal  of  the  oaiue  to  the  United  Statca 


I,  WheTethetherKTbaaaollectediiioTieyaonviezeeD- 
tlon  Inned  npon  a  Jadement  In  (avor  of  B.,  he  haa  no 
right,  aa  against  the  aadgnee  of  B.,  to  levy  upon  aooh 
money!  In  hla  bandH  by  vtrloe  o(  or  opoQ  bis  own  mo- 
tion, to  apply  them  to  the  payment  of  an  ezecntlon 
agalnat  B.  received  by  him,  although  he  baa  do  notloe  of 
the  aaslgnment.  And,  If  he  make  anab  applloatlon,  be 
irlU,  nevertheleas,  be  compelled  U>  aooonnt  to  ancb 
assignee  (or  the  fnll  amonnt  of  snoh  moneys.   Baiter  v. 


3.  JfUwott  V.  IPooOnttt  (1*  How.  tTI),  approved.  lb. 
ft,  JItwnu,  Uiattbeaberlffoonldnodevyon  the  money, 
imder  tbe  revlaed  stMatea,  nntll  actnally  paid  over  by 
talm  toB.,animiathecoDld  not  apply  It  to  the  payment 
of  the  ezeentlon  against  B.,  except  apon  order  nnder  seo- 
tloo  m  of  the  oode.    Mdbrat,  J.  lb. 

■UTfSAoncB.   See  Sar  to  Adlon. 

Bee  OaelAolder'i  Omtraet. 
HOKTOAOK.    See  Daed,  tondlHon  In. 


1.  The  ipeolal  term  have  a  right  to  hear  and  grant  a 
motion  foranewtrlal  npon  a  ease  made,  altboogh  a  Judg- 
ment hu  already  been  entered  npon  the  verdict. 
(GnovxB,  Maboh,  Dajiuui  and  HnaaAT,  JJ,J  (Jaub, 
J.,  eomra.)    Folder  v.  ntcAugft. 

3.  An  appeal  to  thli  oonrt,  from  an  order  of  tbe  general 
term  of  the  lapreme  oonrt,  afflrmlng  an  order  of  the 
special  term  granting  a  new  trial  npon  aoaae  made  after 
vMdiDI.  on  tbe  ground  that  It  Is  against  evidence,  thongb 
■Qoh  order  Is  granted  alter  Jodgment,  wUl  be  dismissed. 
<JANn,  1., 


L  Where,  npon  the  ooodlUonal  sale  of  a  obattel.  It  Is 
agreed,  that  tbe  vendee  Is  to  have  possession,  and  to  p^ 
the  price  within  atlme  11  zed,  1£  after  the  pnreliaae-money 
baa  become  due  and  remains  tmpald,  tbe  vendee  Is  still 
permitted  to  retain  poasesslon,  and  the  vendor  receives 
part  payment,  thla  Uan  asaent  by  (he  latter  to  delay,  and 
a  waiver  of  any  mrfoltare,  and  a  recognition  of  tbe  right 
of  the  vendee  toacqnlre  title  by  payment  of  tbe  residue 
of  the  pnroheae-money,  which  right  wonld  oontinae  nntll 
a  reqaeat  by  the  vendor  Ibr  aaeh  payment,  and  a  refusal 
of  the  vendee.    HvtiMaoi  v.  IGmger, 

3.  A  tender,  nnder  sQcb  clrcnmataneea,  of  the  amonnt 
due,  tiaelf  dlacharged  all  Ilea  or  claim  of  title  to  the 
property  by  tbe  vendor.  lb. 

S.  n  (egnu,  an  agent  to  ooUect  the  pDrehaaa  prloe  of  a 
ehattet  has  no  power  to  extend  the  time  of  payment  of 
the  balance,  upon  reoelvlng  part  payment.  lb. 


1.  An  action  la  ptmUnff  In  a  conrt,  though  Jndgment 
haa  been  recovered  therein,  aa  long  aa  such  Judgment 
remains  nnaatlBOed.     Wfffnm  v.  CIMdt. 

Z.  Sherman  v.  Aff  (2  Comst.  B.,  188);  Sui/dam  v.  Hotdtn 
(Beld'B  Kotci.  Appeals  No.  4,  ia>,  and  Sowell  v.  Souxn  (S 
Cromp.,  Meec.,and  Hoea..9Il),  referred  to  and  approved.  lb. 

S.  Accordingly,  under  tbe  oonstltutlon  of  UM,  provid- 
ing that  "all  SQlta  and  proceedings  origlnnlly  com- 
menced and  llien  pending  In  the  conrt  of  common  pleas, 
Ml  the  first  Uondey  of  July,  IMI,  sbaJl  become  vetted  In 


the  supreme  conrt,  hereby  ea(abllabed"(Art.  U,Beo.Gl; 
an  ezecntlon  npon  ajudgment  recovered  In  the  oonrt  of 
Cfmunon  pleaa  on  tbe  3Sth  September,  ISM,  Is  properly 
Issued  In  the  snpreme  oonrt,  and  sapplementary  pro- 
ceedings properly  Instituted,  and  a  reoelver  properly 
appointed  In  that  coort.  lb. 

4.  Where  the  Qndlug  of  the  referee  or  tbe  conrt  haa  no 
evidence  to  snpport  It,  an  exception  thereto  ralaea  a 
qaeatlonoflBw,  which  will  be  considered  In  tblscoort.  Jb, 


L  Amotion fiirjudgment for thepUtDtllT, on theground 
of  the  frlvolonanesa  and  falsity  of  the  answer,  must  be 
denied.  Irrespective  of  the  sufficiency  of  the  answer, 
where  tbe  complaint  does  not  state  facia  HUSlclent  to  con- 
stitute a  cause  of  action.    F<n  A1^/h«  v.  .nvdtW' 

a.  A  oommlasloner  of  highways  has  no  general  author- 
ity, as  such  commlsaloiier,  to  borrow  money,  or  to  give 
promlsaory  nolee  binding  npon  bis  snccesaors  In  oOlce.  n. 

S.  Accordingly,  where  the  complaint  agalnat  the  prea- 
ent  commlOBloners  of  highways  of  a  town  merely  allegea 
that  Q.,  tbe  predecessor  of  the  defendants  aa  oommlmloner 
of  highways,  bad  become  Justly  Indebted  to  the  plain  tiff 
In  a  sum  named,  for  money  lent  and  advanced  to  him,  aa 
auoh  commlsBlooer,  and  that  the  plaintiff  took  Irvia  blm 
apromiiiaorynote  tberelbr,  which  la  set  out  In  full;  upon 
a  motion  by  the  plaintiff  for  Judgment  upon  snob  com- 
plaint, on  tlie  ground  of  the  frlvolonsneas  of  tbe  anawer 
thereto,  pDt  In  by  the  defendants;  SMd,  that  tbe  Inaof- 
fleleney  of  the  complaint  to  ahow  a  cause  of  action  waa  a 
conclusive  objection  to  the  granting  of  saoh  motion. 
(Hnirr,  Cb.  J.,  and  Udkrav,  J.,  eonfm.)  lb, 

E.    See  Bond  of  IndmHitii/. 

a«e  Egtetmeni. 

I  Bar  (o  .Action. 


loAOB.   See  VetteainttrtM. 


1.  Dnder  tbe  revised  alatotea,  a  party  had  slz  years 
after  bla  diaeovery  of  a  (MMid  upon  blm.  In  which  to 
bring  his  suit  In  equity,  although  there  was  a  concurrent 
remedy  at  law.    UasoX,  J.    Aol  v.  fbrrltiglon. 

a.  Hot  the  code  has  restricted  the  rule,  dating  the  time 
of  limitation  from  the  dlacDvery  of  the  dmod,  to  oases 
taUlif  cognisable  In  equity  ;  and,  under  It  an  action  fbr 
fraud  must  be  commcncnd  within  six  years  from  the 
comralsalon  of  the  fraud,  Irrespeetlveof  Uie  tlmeof  Its 
discovery  by  the  aggrieved  party.  Ji, 

8.  Accordingly,  where.  In  May,  1851,  the  plalntllT'B 
assignor.  In  buying  out  hie  partner  (the  defendant). 
agreed  to  pay  him  tbe  amount  of  capllal  put  In  by  him, 
and  his  share  of  the  proOta,  after  dedocllng  what  wna 
charged  against  him  on  the  books,  sud  by  ibe  tteui)  of 
tbe  latter,  who  waa  the  book-keeper  of  the  concern,  n 
considerable  sum  ebarged  against  him  on  the  books  was 
suppressed,  and,  oonseqaently,  he  was,  lo  that  amount, 
overpaid,  which  tectwaa  notdiscovered  nntll  some  ycnrs 
after;  in  an  action  brought  by  the  plaint IIT on  the  4tli  nt 
Marcb,  1801,  to  have  an  accounting  of  tbe  pnrlnpmblp 
aOlbtra  of  her  assignor  and  tbe  defendani,  and  that  the 
latter  be  decreed  to  repay  to  her  the  amount  so  frandn- 
leutly  received  ■)y  bim,— ITeld,  that  the  action  fbr  an 
aocoontlng  wonld  not  lie,  and,  as  to  tba  fraud.  It  was  too 
late.  Jb. 


1.  Where  the  defendants,  stockbrokers,  at  the  request 
of  tbe  plaintiff,  and  fbr  him,  but  In  their  own  nameaand 
with  tbelr  own  fanda,  purcbased  eeriAin  Stocks,  hed«- 
pualtlng  with  them  a  "margin"  of  ten  per  com,  which 
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wM  to  bo  "kept  good,"  and  they  "oanyJi^"  the  itock* 
for  lilra,— ^eJit  (Obovib  and  WOODBOrr,  JJ.,  eonfra),  that 
tlie  legBl  relation  created  between  the  parties  by  this 
tranmrotlomra*  necmmrlly  thatofplmlBor  and  pledgees, 
the  itock  purcliased  being  the  property  of  tbe  plalnUlT, 
and,  In  eObct,  pledged  to  the  defendants  aa  aacnrltr  tor 
the  repa;meiit  ol  the  advance!  made  by  them  In  the  par- 
ohaae;  and  thalasale  of  ancb  stock  by  them,  except 
npon  Jadlcal  prooeedlngs,  or  after  a  demand  npon  bim 
for  the  repayment  of  sach  advanon  and  oommlsslonB, 
and  a  reasonable  personal  uotloe  to  bim  of  their  Inten- 
tion to  make  ■neh  sale.  In  case  of  delanlt  In  payment, 
■peolfylng  the  Ume  and  place  of  salv,  U  a  WTongfnl  eon- 
vartlonby  themof  the  property  of  the  plalntlC  JfnrkAim 
T.  Jcnufon. 

1.  f  etd.fnrther,  thatln  an  action  by  the  plalntlfTagalnst 
them  for  sneh  conversion,  evidence  of  a  usage,  that  slocks 
so  held  might  be  sold  irlthoat  notice  by  the  broker, 
wbenever,  by  the  lUl  of  the  stock  In  the  market,  the 
"margin"  or  ten  per  cent  deposit  was  eibansted.  was 
Inadmlsalble,  sach  usage  being  In  direct  variance  with 
the  settled  role  of  law  applicable  to  the  oaae.  lb. 

8.  Held,  rorther,  that  tbe  proper  role  of  damages  In 
■Dcb  an  aetlon,  was  the  highest  market  price  of  the 
property  between  the  time  of  the  oonveralon  and  the 
(rial.   (Obovib  and  Wooobttit,  JJ.,  amtra.')  lb. 


1.  By  an  act  of  tbe  legislature,  passed  In  1866,  It  was  pro- 
vided that  the  common  conncU  of  the  city  of  Brooklyn 
might,  upon  an  appUcalion  of  a  molarity  Of  the  owners 
of  land  In  the  district  proposed  to  be  assessed  by  tbe  act, 
apply  to  :ilie  supreme  oonrt,  at  special  term,  tor  the  ap- 
pointment of  three  commissioners,  who  were  aathoiixed 
to  contract  with  the  Long  Istand  Railroad  company,  or 
lis  assigns,  la  cloae  the  entrances  of  their  tunnel  In 
Atlantic  street,  Brooklyn  :  to  pave  the  slreetatlta  proper 
gnde;  to  lay  rails  upon  the  sar&ae  of  the  street  and  mn 
horse-cars  from  the  foot  of  Atlantic  street  to  the  city 
line;  to  rellnqnlsband  surrender  their  right  to  use  Steam 
within  the  city  limits.  In  compensation  for  this,  tbe 
oommlBslonen  were  autborlEcd  to  assess  certain  property 
within  the  vicinity  speclOed  In  the  act,  not  to  exceed 
tvajm  (and  expenses  not  to  exceed  t5,0O0),  which  the 
railroad  company  were  to  receive  In  fall  (Or  snch  change, 
IMctffltld  v.  Vermn. 

2.  Commlsaionen  having  been  appointed  apon  a  peti- 
tion of  the  common  council  to  the  court,  verlfled  by  tho 
mayor  of  the  city,  stating  that  a  majority  of  tbe  owners 
had  petitioned  under  the  act,  by  a  further  act  passed  In 
IMO,  they  itlw  commissioners)  were  directed  to  assign  to 
the  railroad  company,  or  Its  assigns,  tbe  assessment  list, 
on  condition  that  tbelatter  agreed  to  acoept  such  assign- 
ment In  Ilea  of  the  moneys  to  be  paid  them  under  tbe 
contract,  and  agreed  to  discontlone  the  use  of  steam  In 
the  city,  close  up  tbe  tunnel  and  lay  the  railway  i  and  the 
railway  company,  or  Its  assigns,  were  authorised  to  re- 
ceive from  the  persons  or  owners  assemed  tbe  sum 
assessed,  and  to  appoint  a  collector  to  collect  sums  un- 
paid. Jd. 

H.  Tlieactofl8a()waseniItled".AnBCt  loprovldeforthe 
closing  of  tbe  entrance  of  the  tnnnel  of  the  Long  Island 
Railroad  Company  In  Atlantle  street.  In  the  city  of 
Brooklyn,  and  restoring  the  street  to  Its  proper  grade, 
and  for  the  relinquish  men  t  by  said  company  of  its  right 
louse  steam  power  wllhhi  (be  said  city."  The  title  of  the 
ectofiamwBB  entitled  "An  act  In  relallon  to  the  collec- 
tion, payment  and  application  of  certain  assessments  In 
tbe  clly  of  Brooklyn."  Jb. 

L  Theasslgneeoflhe  railroad  company,  the  work  hav- 
ing been  done  and  the  assesFiment  made,  appointed  the 
pl(dn tier  collector  of  the  assessment,  wbo,  by  a  further 
act  of  the  leglalauire,  passed  In  IBS!,  was  empowered  to 
sue  the  persons  sesessed  for  aiiiounta  unpaid.  lb. 

i.  The  plalntllT,  having  brought  tbla  action  against  the 


Ttha 


amount  of  his  ai 

oonstltntlonal  and  valid,  as  an  e 

power,  and  not  of  eminent  domain.  lb. 

8.  It  is  the  settled  law  of  this  state  that  tbe  power  of 
taxation,  and  of  apportloiunent  of  Isxation,  are  vested  In 
the  legislature,  and  are  Identical  and  Inseparable;  that 
there  is  no  constitutional  restraint  upon  the  ezerciae  of 
this  power;  and  that  It  Includes  tbe  right  and  power  of 
determining  what  portion  of  a  public  burden  shall  ba 
borne  by  any  individual  or  class  of  Individuals.  Uaflov, 
J.  lb. 

T.  It  la  within  the  power  of  Uie  leglalatuM  to  Impoae  a 
tax  upon  a  locality  for  any  purpose  deemed  by  It  proper, 
and  tbls  power  Is  not  restricted  by  tbe  constltotlon. 
Qbotkb,  J.  lb, 

S.  Hild,  further,  that  tbe  title  to  snoh  act  embraces  but 
one  subject,  which  was  espreaaed  In  the  title,  and  is  not 
thercfbre  void  wltbin  section  sixteen  of  article  third  of 
the  constltntloni  It  Is  suOclent  that  the  title  expreM 
the  subject,  and  not  the  provlsiona  of  the  aot,  or  the  de- 
tails by  which  Ita  purpose  U  to  be  aceompllafaed.  (Jakes, 
J.,  crnKm.)  tb. 

9,  field,  farther,  that  it  being  provided  by  the  original 
act  Imposing  (he  assessment  as  a  tax.  that  It  should  ba 
enforced  in  the  same  manner  aa  county  taxes,  as  to 
which  parties  aaseased  are  personally  liable,  the  act  of 
IWS,  authorising  the  plaintiff  to  sue  and  to  enforce  such 
personal  liability,  was  valid.  lb, 

ID.  Hrld,  further,  that  the  applloatiou  to  the  common 
conucll.of  a  m4jorlty  of  tbe  owners  In  the  district  atlbcted 
being  Indispensable  to  tbe  validity  of  aUsDbseaDent  pro- 
ceedings under  the  act,  and  tbe  burden  being  upon  the 
plaintiff  to  show  that  such  msjorlty  had  applied,  the 
petition  of  the  common  council,  verlfled  by  the  mayor, 
to  the  supreme  court,  was  no  evidence  thereof  in  tUa 
action,  and  the  Undiug  of  the  oonrt  below  that  snoh  ma- 
jority bad  applied  to  the  common  council  was,  therefore, 
wholly  unsupported  by  the  prooft,  and  error,  fOr  whfasti 
the  Judgment  in  favor  of  the  plalntUT  must  be  reveraad. 
(HODT,  ch.  J.,  and  Habok,  J.,  cnnlra.)  lb. 
TmrsKB.   See  Fai/meni, 

TbUSTU,  RXMOTAL  OW, 

1.  The  supremecourthave  power,  upon  petition,  to  re- 
move as  trustee  one  upon  whom,  by  the  terms  of  a  wlU 
naming  him  executor,  as  snch  executor,  an  expren  truat 
Is  conferred;  and  this,  although  he  baa  not  at  the  tlma 
completed  his  duties  M  executor.  QuactcnAoM  v.  SmCft- 
vrlck. 

2.  The  removal  of  such  a  trustee  is  proper,  where  tba 
relations  between  bim  and  his  co-tmstce  are  snch,  that 
tbey  will  not  prot>ably  co-operate  In  carrying  out  tha 
trusts  benefldally  to  those  interested,  and  a  minority  of 
the  beuellaiaries  ask  for  such  removal.  And  It  Is  not 
essential  how  sncb  relations  originated,  or  wbether  tbe 
trustee,  whose  removal  Issought,  caused  them  by  his  own 
misconduct  or  not.  Jb. 


1.  Whereatrustee  to  sell,  or  one  bavlngapowerofaala 
In  trust,  bids  In  tbe  property  at  the  sale  for  himself,  tha 
transaction  la  not  void  but  voidable  at  tbe  election  of  the 
bcuellclary  (when  niijurli),  and  the  latter  may.  If  he 
chouse,  bold  the  trustee  to  the  consequences  of  his  act. 

2.  And  where  there  Is  no  legal  Incapacity  In  tbe  ecsfH< 
q«e  iTutf,  and  be  has  full  knowledge  of  all  tbe  fkcts,  and 
Is  free  from  undue  influence  arising  out  of  the  relation 
of  the  partiefi,  a  clear  and  unequivocal  afflrmance  of  the 
sale  may  conclude  him.  Tb. 

8.  Ordinarily,  the  acceptance  of  the  proceeds  of  snch 


ties,  the  aot  Is  open  to  explanation,  and  where  snoh  pro- 
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(wedi  are  received  under  pTOlMt,  and  With  Bn  ezpraa*  res- 
ervation of  the  right  t«  ooDtTovert  the  validity  ot  the 
HSle,  It  does  not  estop  or  preclude  a  sabeeqaent  proceed- 
ing by  the  beneflclary  to  dlsanrm  and  obtain  a  reaale. 
[Okovsb  and  DadiKU,  JI.,  eontm.)  IJt. 

i.  Where  one  of  several  beneflolarlea  haa  ptevioualy 
bronght  an  action  against  tbe  trnitee  to  set  aalde  the  nXe, 
and  Judsment  tiaa  gone  against  him  therein,  inch  lodg- 
ment Is  a  complete  bai,  as  to  him;  and  although  npona 
resale,  ordered  In  a  suit  by  the  other  beneficiaries,  Dnder 
the  poorer  of  sale,  the  eutire  property,  and  not  their  un- 
divided interest  therein,  most  be  resold,  yal  the  tmataes 
will  be  entitled  to  that  portion  of  the  avails  wbloh  Tontd 
have  otherwise  belonged  to  that  benellclary,  were  It  not 
lor  the  ronner  Judgment  against  him.  lb, 

b.  J.B.byhlswIU  appointed  hlBWin,C.B.,execnlor,and 
empowered  and  directed  him  to  sell  certain  lands,  and 
wlUi  the  proceeds  to  pay  certain  legacies,  and  If  there 
abonldbeamrplns,  to  divide  It  eqnally  among  his  cbll- 
dren.  The  testator  left  Ihe  execntor,  C.  B.,  and  anotber 
son,  and  fonr  daughters,  three  of  them  femei  artigti,  and 
the  Ibnrth  nnmarrlad  and  imt>ectle.  C.  B.,  la  1U8,  made 
a  sale  at  public  anctlon  nnder  the  power,  bat  was  him- 
self tbe  purchaser  through  a  third  party.  In  1S4S  he  ren- 
dered his  account  of  the  estate  to  the  surrogate;  there 
was  paid  over  by  the  surrogate  to  tbe  other  son  and  to 
the  three  married  daughters  tbetr  shares  of  the  surplus 
proceeds  arising  on  snch  sale,  they  all,  however,  object- 
ing to  the  taleiand  reserving,  In'tbelr  receipts  fbr  the 
money  they  gave  to  the  (orrogaie,  the  right  to  contest  tbe 

&  In  IH7,  C  S.  died,  leaving  two  children,  the  defend- 
ants. PrevtooB  to  1863,  the  other  son  and  the  Imbecile 
dangbterdledwIttioDt  children,  both  Inteatate  and  un- 
married. An  action  had  been  brought  In  1B49  by  a  mar* 
ried  daughter  L.  and  her  hnsbann,  against  the  preaent 
defendants  to  annul  the  sale,  In  which  Judgment  was 
rendered  dismissing  the  oomplalnl.  lb. 

7.  In  the  preaent  action,  commenced  more  than  ten 
years  after  the  Sole,  by  the  three  sorrlvlngsIstMs  against 
Ihedelendantsas  the  heln  of  0.  8.,  praying  that  itbe  set 
aalde  and  a  resale  of  tbe  property  under  Uie  power  be 
buif—Hetd,  that  the  lapseof  time  was  not,  even  In  equity, 
any  objection  lo  granting  the  relief,  and  further  (Okovkb 
and  DaitibU^  JJ.,  eoiUra),  that  the  receipt  from  tbe  sur- 
rogate of  the  apparent  surplus  proceeds  of  the  original 
sale,  even  by  ifaoae  lut  jurii.  being  nnder  proteat  and  with 
a  reservation  of  their  right  to  oonteat  tbe  sole,  did  not 
estop  them  In  the  preaent  action ;  but  that  tbe  daughter 
L.,  plalntUT  with  her  husband  In  the  former  suit  for  the 
same  relief,  was  barred  by  the  Judgment  therein,  as  to 
tbe  Interest  she  then  had,  but  not  aa  to  those  since 
acquired  by  her  as  one  of  the  heirs  of  her  deceased  sister 
and  Dumarrled  brother.  fiMd,  therefiire,  that  a  rsaale 
should  be  had;  and  that  of  the  proceeds,  the  plain tISh, 
except  Im.,  should  be  paid  each  oue-fomtb,  as  children  of 
tbe  testator,  and  also  as  heirs  of  the  deceased  sisler  and 
unmarried  brother,  after  dednoting  the  amounts  t«oelved 
by  them,  respectively,  from  the  surrogate  under  the  pre- 
vious sale;  and  that  the  share  of  the  daughter  L.,  except 
that  portion  coming  to  her  as  ODeoftbe  helrsof  the  de- 
ceased sisler  and  unmarried  brother,  sbonid  belong  to 
the  defendants,  and  that  the  defendants  should  receive 
the  remaining  fourth  of  such  proceeds  and  the  amounts 
deducted  from  the  other  sharee,  aa  paid  by  their  father 
C  6.,  oa  the  previous  sale.  lb. 


1.  Since  the  abrogation  of  the  rule  in  Shelly 's  case,  and 
the  enactments  In  the  revlseil  statutes  of  New  York,  a 
grant  "to  A  fbr  life,  and  after  his  decease  to  his  heirs aud 
their  assigns  forever,"  gives  to  the  children  of  the  latter 
avetfnl  Interest  In  the  land,  although  liable  to  open  and 
let  In  after-bom  obildren  of  A,  and  liable  also  (In  respect 
or  tbe  Interest  of  any  cblld)  to  be  wholly  defeated  by  his 


death  befbre  hla  Ikther.    (GBom,  Dakixu  and  Hmar, 
JJ.,  dlBSentlng.)    Jtoon  T.  Llitet. 

1  Such  an  Interest,  whether  vested  or  oouttngeat,  la 
alienable  dnrlng  the  life  of  A  (the  tenant  (or  life),  and 
passed  bydeedor  mortgage,  subjeet  only  to  open  or  be  de- 
feated In  like  manner  as  before.  (Gsovsk,  J.,  dissent- 
ing.) lb. 

See  CMmlnaf  Law. 


FoBrBooNina  Books.  — Keasrs.  Little,  Brown  A  Co., 
of  Boston,  have  In  preaea  Dew  work  on  "The  laws  of  the 
Domeatlc  Relation,"  embracing  husband  and  wife,  guar- 
dian and  ward,  parent  and  child,  Inbucy,  and  master 
and  servant,  by  Jamea  Bebonler.  Messrs.  Baker,  Voor- 
hlea,  A  Co.,  of  New  York,  will  sborUy  Issue  the  tenth 
edition  of  Voorhlea'  New  York  Annotated  Code-  The 
whole  work  has  been  carefnlly  revised  by  tbe  editor  of 
the  former  editions,  Hr-  John  Townshend,  and  will  In- 
clude all  amendments  and  decisions  down  to  isn).  It  Is 
the  best  annotation  of  Ihe  Code  extant,  and  a  new  edi- 
tion win  prove  acceptable.  The  second  volume  of  Walt's 
Digest  Is  nearly  printed  and  stereotyped,  and  will  be 
ready  Ibr  delivery  In  the  course  of  Iwo  weeks.  The 
seventh  volume  of  lodge  Edxohdb'  "New  York  Blat- 
utee  at  Large"  Is  In  press,  and  will  be  Issued  by  Messrs. 
Weed,  FBTsons  t  Go.  the  Uth  of  next  month.  All  gen- 
eral statutes  paased  since  UMwlUbelncluded.  Hr.  John 
D-  Parsons,  Jr.,  Albany,  will  publish,  on  tbe  1st  of  July, 
"A  Treatise  on  the  Validity  of  Verbal  Agreements,"  by 
Montgomery  H.  Throop,  of  New  York.  Messrs.  Little  A 
Co.  will  tsane  (K  Barbour,  In  the  course  ofalbw  dajia. 

Ait  EirouBa  OpmoM  of  trb  Law  Jodknai.— The 
May  Numberof  "ThelAw  HagailneandlAw  Review"— 
the  oldest  and  ablest  law  periodical  In  Europe— has  the 
following  notice  of  the  A[.BAirT  Law  Joukhali 

"  We  liave  before  us  the  numbers  of  this  Journal  tram 
tbe  beginning  of  the  present  year-  We  are  glad  to  wel- 
come this  transatlantic  publication  as  one  of  very  great 
promise.  It  Is  well  printed  on  good  paper,  has  plenty  of 
legal  Information  and  is  well  edited.  One  of  Its  pleas- 
antest  features  la  that  It  contains  a  mixture  of  the 
purely  legal  with  what  we  may  venture  to  call  the  lite- 
rary legal-  It  la  a  compound  In  other  respects  of  one  of 
onr  legal  newspaper*  and  a  legal  magaalne.  It  Is  rare  In 
legal  newspapen  lo  have  soeh  a  variety  otrsodoUe  mat- 
ter. Here,  fOr  example,  are  the  titles  of  some  of  the 
lighter  articles:  'Law  and  Lawyers  la  Literature,'  a 
■erics  ol  articles  on  which  topic  has  gone  on  since  tbe 
commencement ;  '  On  the  Stady  of  Forensic  Eloquence,' 
well  written  and  Interesting  articles ;  '  Bar  Btorlea,  Old 
and  New;'  'How some  Men  have  got  on  at  the  Bar;' 
'Methods  and  Objects  of  Law  Reading.'  The  legal 
reporting  seems  carefully  done,  and,  ollogetber,  tbe 
JoVBNAL  Is  a  credit  (o  the  legal  profession  of  the  United 
States,  and  will  be  fbund  of  Interest  In  this  country.  It 
certainly  oagbt  to  flud  a  place  in  the  libraries  of  onr  Inns 
ofoonrt." 


LEGAL  NEIWa 


Twent7-alx  graduates  of  Columbia  college  have 
lately  been  admitted  to  tbe  b«r, 

A  court  Tor  the  trial  of  minor  ofFensm  agalnet  tbe 
Unlt«d  States  Is  tallced  of  in  New  York  citj. 

September  first  has  been  fixed  upon  as  the  time  for 
Fisk  and  Onnld  to  Ale  an  answer  In  tbe  suit  of  tbe 
repreaentativea  of  tbe  Knglish  bondholders. 

Hon.  Wtlliam  M.  Eyarts,  of  New  Yorlt  city.  Is  to 
deliver  tbe  annual  addreHB  before  the  Harvard  Law 
AitBociation  on  the  Sth  of  October  next. 

Santent  S.  Prentiss,  Jr.,  son  of  Ilia  lamented  Pren- 
tiss of  early  Mlsiilmlppl  bistory,  was  recently  admit- 
ted to  tbe  bur  at  Matcbea, 
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Him.  li.  S.  Foster,  speaker  of  the  ConneoUcnthonce 
of  ropresentatlTes,  haa  been  elected  Judge  <rf  the  aa- 
preme  court  or  the  atata. 

Morria  "L.  Chesler,  a  oolored  man,  fbnnerljk  reel- 
dent  of  HarrlsburKh,  Pa.,  bdt  more  recentl;  of 
Uberla,  haa  been  admitted  bo  the  EngUah  bar. 

Judge  Field,  aaaiatant  attorney -general  of  the 
United  States,  has  offered  hlg  reatgnadou,  and  irill 
return  to  the  practice  of  law  In  BosUiu. 

It  Is  sud  that  "  Oeneml "  O'Nell  Is  about  to  bring 


Butfaoritj. 

Jndf^  Deady,  of  Oregon,  has  decided  that  a  mar- 
riage celebrated  at  sea,  or  within  the  Juriadiotloa  of 
another  state,  between  persona  leaving  that  state  for 
the  purpose,  la  a  fraudulent  evasion  of  the  laws  of 
Oregon,  and  therefore  null  and  void. 

A  widow  In  Boston,  who  was  under  age,  recently 
algned  papers  giving  up  her  cbUd  to  another,  and 
Chief  Justice  Cliapman  haa  decided  that  the  writinga 
have  no  l^ijal  force,  ahe  having  no  legal  right  merely 
as  a  mother  and  a  widow.  EzoepUona  were  taken, 
and  the  rase  goes  to  the  full  bench. 

At  a  recent  meeting  of  the  Medloo-Legal  Society,  In 
New  York  city.  Dr.  James  O'Dea  road  a  paper  on  the 
plea  of  InnanSty  in  criminal  cases,  contending  that 
persons  If  found  Insane  should  be  sent  to  a  lunatic 
asvlum,  that  medical  experts  be  called  by  the  oourt, 
and  not  by  the  prisoner's  couaael. 

The  United  SUten  district  court,  In  session  at  New 
York,  han  decided  that  Thenphilus  G.  Collioott  must 
remain  In  Ihe  Albany  penitentiary  until  the  fine  of 
ten  thousand  dollars,  imposed  when  he  was  sentenced, 
shall  have  been  paid.  The  court  consisted  of  Judges 
Nelson  and  Benedict.  The  cnse  came  up  on  a  motion 
for  an  arrest  of  judgment  and  a  removsl  of  the  tine. 
Mr.  Callicott  was  sentenoed  fbr  two  years,  and  bis 
term  haa  about  expired. 

Judge  Bradley,  of  the  United  States  oourt,  has  de- 
cided that  Mth.  Mvra  Clark  Oainea,  of  New  Orleans, 
is  entitled,  under  the  decision  of  the  supreme  oourt  of 
tlie  United  States,  to  the  ponsession  of  the  lands  nnder 
control  ofthe  city  at  the  time  of  filing  her  bills.  The 
result  Is  quitea  dlsBppointment  lo  Mn^  Gaines,  and  a 
great  triumph  for  the  city  of  New  Orleans,  as  it  only 
adjudges  the  rightand  title  for  certain  vacant  squares. 


dispute. 

Hon.  Jacob  Brinkerhoff,  of  the  supreme  court  of 
Ohio,  declines  to  be  a  candidate  for  re-election,  giving 
an  a  reason  that  he  finds  "  by  a  saddening  experience 
Uiat  the  salary  Is  a  compensation  wholly  inadequate 
for  the  no  inconsiderable  peraonal  expensea,  the  heavy 
responsibility,  the  eit  ha  listing,  never-endinirand  stilF- 
befrinning  labor,  and  the  deprivation  ofihe  onin forts 
and  associations  of  home,  which  the  position  necessa- 
rily involves."  A  Cleveland  paper  says  that  his  most 
noted  act,  perhaps,  was  his  opinion  on  the  Obprlin- 
Welllngton  negro  rescue  cases,  in  which,  with  Judge 
Sutllff,  ne  held  that  the  fugitive  slave  law  was  uncon- 
stitutional. A  majority  ofthe  court  ruled  otherwise, 
but  the  people  overruled  the  court. 

A  brilliant  dinner  party  assembled  at  Belmonlco's 
in  New  York  city,  on  the  evening  of  the  8th  Inst.,  at 
the  invitation  of  Mr.  Clarence  Seward  and  Mr.  Von- 
derpoel.  In  honor  of  the  elevation  of  Judge  Folger 
and  Judge  Rapallo  to  the  court  of  appeals  t>ench. 
™.    .  __!! . J  .    -•,  partiea  jn 

Influential 


The  gentlemen   present  represented  Ijoth  parties  In 

Klitios,  and  Included  some  of  the  most  Influentir' 
iders  on  each  side.  Mr.  Clinrles  O  Conor,  M.. 
Stoughton,  Mr.  Barlow,  Judge  BIntchford  and  others 
who  occupy  distinguished  positions  In  the  1(^1  pro- 
fesaion  were  present,  and  Mr.  Samuel  Tilden  and  Mr. 
Marsliall  O.  Roberts  were  among  the  numeroua  gen- 
tlemen who  are  well  known  In  politics]  and  social  life. 
The  entertainment  could  not  fall  to  he  exooedingly 

Etlfying  lo  the  judges  in  whose  honor  it  was  given. 
,  Clarence  Seward  proposed  the  healths  of  the  two 
chief  guests  In  a  few  happy  and  kindly  remarks, 
and  beyond  this  no  apeeohea  were  made. 


NEW  TOBK  STATUTES  AT  LARGE.' 

Chap.  *76, 

An  Am  to  amend  chapter  four  hundred  and  sizty- 

aix  of  fire  insurance  laws,  passed  Junetwenty-filtb, 

eighteen  hundred  and  fllty-Uiree,  as  amended  to 

January  first,  eighteen  hundred  and  rixty-utne,  In 

relation  to  Increaali^  capital  stock. 

Passbd  April  28, 1870 ;  three-QftUs  being  preMnt. 

T^  Peopit  q(  Oie  suae  <}f  Tfrw  Tark,  rrpmented  in  BmaU 
and  Anembii/,  do  enact  <u/oUom : 

SaoTionl.  Tbe  nineteenth  section  of  tbe  act  entitled 
"An  act  to  provide  for  tbe  biixirporaUoa  of  Are  Insnranoa 
oompantes,"  paned  June  twent^-lUU),  eighteen  hundred 
and  Dfty-tbree,  with  amendmenla  and  additions  to  Janu- 
ary first,  eighteen  bandred  and  Blity'nlne,  i»  hereby 
amended  by  adding  at  the  end  of  tald  aeoUon  nineteen 
the  following: 

"  And  whenever  any  company  formed  under  this  law 
■hall  have  aacnm Dialed  and  belu  poMeaslonof  af[md,iD 
addition  to  the  amount  of  Its  capital  atoak,  and  all  aotual 
oatslandlng  llabllltlea.  In  eio««  of  one-half  of  tbe  amount 
of  all  premiums  on  rinks  not  terminated,  such  eompany 
may  Inereiue  its  capital  itock  from  sach  fQnd,  and  dls- 
trtbDle  said  increase  prorala  to  the  (toekholders  of  snoh 
eompany :  provided,  always,  tliat  snoh  inorease  shall  be 
equal  to  at  least  twenty-five  per  oent  of  tbe  original  eap~ 
Ital  itoek  of  said  company,  and  sballhave  tieen  approved 
by  tbe  ■nperlulendent  of  the  inanraaoe  department,  and 
anthorised  by  at  least  three-foorths  of  the  board  of 
directors  of  said  oompany,  and  provided  alao,  that  any 
oompany  may  hereafter  make  and  declare  a  dividend 
as  provided  by  the  provisions  of  the  general  Insurance 


(2.  TbUaoi  shall  take  el 

Chap.  706. 
An  Act  to  amend  chapter  eight  hundred  and  (bur  of 
the  laws  of  eighteen  hundred  and  sixty-eight, 
entitled  "An  act  for  the  disposition  of  the  surplus 
moneys  arisitig  upon  sales,  pursuant  to  wul  three, 
chapter  eight,  title  fifteen  of  the  revised  statutes, 
entitled  '  Of  the  furecloaure  of  mortgages  by  adver- 
tisement>i.' " 

Passed  May  a,  IgTO. 

The  People  qfthe  Stale  of  Nets  York,  rtpretenird  In  aenoU 
anil  Attemblir,  do  etmd  w/oUom  .- 

SEcnoii  1.  BecUon  two  of  chapter  eight  bundled  and 
tour  of  the  laws  of  eighteen  hundred  and  slity-elght, 
snUtled  "An  act  Ibr  tbe  dliipoallloD  of  the  snrplas 
moneys  arising  upon  sales,  pursuant  to  part  three,  ctiap- 
ter  right,  title  ftfteen  of  Che  revised  statuus,  entitled 'Of 
ttie  fareclosnre  of  mortgages  by  advertisement,' "  Is 
hereby  amended  so  as  to  read  as  follows  : 

I  2.  Any  attorney  at  law  or  otiier  person,  who,  after 
Lbe  passage  ot  tbls  act,  shall  hold  or  make  any  sale  of 
premises  In  pnrnDance  of  sold  title,  and  who  shall  receive 
any  BUrplas  moneys  thereon,  shall  pay  over  the  same, 
within  ten  days  from  the  time  of  the  receipt  thereof  by 
him,  to  the  obunty  clerk  of  the  counly  In  which  said 
premises,  or  any  part  thereof,  a  re  sUoaled.  Any  attorney 
at  :aw  or  other  person,  wtio,  at  the  time  of  tlie  possage 
ofthlsact,  basin  his  possession  any  snchsnrplns  moneys 
undisposed  of,  may  pay  over  the  same  to  the  clerk  of  the 
eounly  in  which  the  premises  sold,  or  any  part  thereof, 

IS.  All  Borplns  moneys  that  have  been  paid  over  to 
any  counly  clerk,  in  pnrsuance  of  the  second  clause  of 
the  said  section  of  the  flfbrcsald  act,  and  all  snrplDS 
moneys  that  shall  be  paid  over  to  any  county  clerk,  la 
pUTSnance  of  the  said  section  as  amended  by  tills  act, 
Shalt  besabject  to  tbe  provisions  of  the  other  sections  of 
tbe  said  act. 

(  3.  This  act  shall  take  effbat  Immediately. 
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OBIMINAL  LAW  AT  HOME  AND  ABROAD.* 
The  voliimes  before  us,  tekfng  Utem  In  tb^  full 
■erlea,  glre  »  ooinprabenaiTe  and  ex>ct  yUm  at  the 
erlmliMl  JoiiapraclMiM  of  Europe.  B7  the  flrat  — 
tbflJfatw  POaeai — we  have  preBonted  to  as,  under 
the  editorahip  of  ■sTersl  eminent  oivillaus,  k  body  of 
orlnitnal  reports  mnning  over*  long  conrae  of  3'ears; 
and  thon^  the  itjle  ia  more  ttmb^noni,  and  the  treat- 
ment more  gnipblo,  than  la  asnal  with  almllai  pub- 
lloatloiiB  among  ourselTes,  yet  the  technical  as  well 
aa  the  niatertal  portions  of  each  case  are  given  with  a 
predslon  wbloh  beoomee  men  aoonatomed  to  deal  aa 
experts  In  the  practice  of  law.  "Hie  second  work  — 
Die  Opfer  AfanfftUu^fter  Jvtlix,  or  "  Victims  of  De- 
fective JosUoe  "  —  Is  of  a  more  popular  character,  but 
exhiblta  throughout  the  marks  of  a  mind  familiar 
with  both  the  practice  and  the  theory  of  the  orlmlaat 
jurisprudence  of  Oennany.  Taking  the  two  works 
tf^ther,  they  give  a  survey  of  EttropeMi  erimiual 
law  on  wliioh  It  ia  Impoealble  to  gaie  witbont  being 
Btruck  with  the  oontrasta  presented  by  a  oorrespond- 
Ing  view  of  the  law  as  it  obtains  amoi^  ourselves. 

Tlie  Orst  point  tliat  strikes  us,  at  the  opening  of 
each  partionlsr  case.  Is  the  care  and  skill  which  Itave 
been  employed  In  the  preliminary  preparation  of  the 
evidence.  Our  American  practice,  In  thia  reapect,  is 
miachievously  loose.  It  Is  rarely  that  there  is  any 
attempt  to  guard  the  predncta  within  which  a  oiime 
has  been  committed.  Visitors,  Interested  or  disin- 
terested, are  permitted  to  flow  in  and  oat,  e(h<dng  by 
accident.  If  not  dlsamnglng  by  design,  the  marks 
which  would  point  to  the  guilty  agent.  It  is  as  if 
Pompeii,  when  excavated,  were  opened  to  crowds  of 
whomsoever  mt^t  choose  to  pour  In;  "relics"  of 
all  kinds  carried  oS;  iniorlptlona  of  all  kinds  dis- 
figured ;  disarrangements  of  all  kinds  perpetrated, 
and  often  artlolea  dropped  and  algns  left  which,  after 
ashort  lapAeof  time,  would  lead  the  casual  olwerver 
to  doubt  what  century  had  inaugurated  or  what  range 
of  dvllitatlon  bad  produced  the  confttsed  phenomena 
on  which  he  gated.  The  onnsequence  is  that  what 
noay  be  technically  called  "  indicatory  "  evidence  la 
by  us  left  to  the  mercy  of  chance  or  tbe  atlU  worae 
Influence  of  malevolent  design ;  and  tbe  proeecntlng 
officer,  no  matter  how  skillful  he  may  be,  often  goes 
to  trial  bereft  of  one  of  the  nu^n  sources  of  Informa- 
tion from  which  a  rlghtfbl  oonoludon  can  be  drawn. 
In  Oermany,  (m  the  other  hand,  and,  in  meet  in- 
■tanoea  In  France,  whenever  a  crime  is  committed,  a 
hermetloal  cover,  as  It  were,  ta  aecnrely  |daoed  over 
the  aoene  of  gnUt  Careftal  surveys  of  the  boose  or 
grotmd  are  at  onoe  taken ;  all  articles  likely  lo  elud- 
T  Inlereiwan- 

n  in  Hlili  rector  Dr.  I.  C. 

_.    , 'ii».)    KorlBcaetst von 

Dr.  A.  Volkert.    Ntue  Berl»,    Lelpstg.  l«ao-l«!o. 

Die  Oprer  Hangrlhorur  JuMls.  UHllurie  iler  Interra- 
aantesten  Jastlsmorde  aller  VBIker  and  Zell«n,  von  Dr. 
Karl  LOfler.  frBherem  Redaoieur  dor  Berliner  Oerlchls- 
2eltDnB.Biilcr,et«.  III.  Btnde.  Jena:  Uermann  Cos- 
tenolilij,  IMt-lsm. 


date  the  event  are  sequestered,  after  their  original 
situation  has  been  carefully  noted,  under  Judlcialoon- 
trol ;  and  the  most  effective  means  employed,  to  re- 
produce on  the  trial  the  tada  as  they  existed  when 
the  discovery  of  gollt  was  made.  In  this  respect,  at 
least,  "Justice  "  la  less  "  defective  "  In  Germany  than 
It  has  untbrtnnately  been  permitted  lo  become  among 
ouTBelves, 

. .  But  this  contrast  la  not  that  to  which  the  perusal  of 
Siebe  volumes  mainly  invitee.  It  la  tmposalble  to 
open  them  without  seeing,  as  If  invoked  befbre  na, 
two  great  aplrits  —  one  of  the  civil,  the  other  of  the 
oommonlaw — lowering  on  each  other  as  if  in  hostlllly, 
defiantly  marked  as  they  are  with  their  utterly  an- 
tagonistic systems  of  treating  peraona  under  trial  fbr 
crime.  The  common  law  Bays :  "  You  shall  not  make 
that  prisoner's  prior  character  a  charge  agalnat  him 
on  the  trial;  you  ahall  not  examine  him  personally 
ilato  bia  guilt"  The  dvil  law  My»t  "I  vrill  do 
botli."  Now,  beaanse  this  struggle  is  one  Involving 
some  of  the  most  important  Interests  of  Justice  and 
taumanlty— beoause  It  la  one  In  which  our  Ameri- 
can practice,  after  having  been  tbr  generations  loyal 
to  tbe  principles  of  the  common  law,  is  making  a 
dangerous  ^iprozimation  to  those  of  Its  opponent  — 
ftstadyof  the  volumes  befbre  us.  In  oonnectlon  wlUt 
this  Issue,  will  be  foand  of  great  public  use.  Our 
American  courts,  aa  will  preaently  be  more  ftilly 
ahown,  are  viewing  each  day  with  greater  lenity  the 
attempts  of  proeeoutots  to  introduce  the  defendant's 
general  bad  ebataoter  aa  evidence  agalnat  him  In  chtet 
Several  of  onr  American  legislatures  have  lately  da- 
dared  that  a  defendant  Is  to  be  a  competent  witness 
on  his  own  trial ;  and  though  the  prosecution  may 
not  call  him  against  bis  own  consent,  yet,  as  will 
herasfter  be  seen,  tliia  Is  a  consent  which  tew  prison- 
ers on  trial  wlU  be  morally  able  to  withhold.  At 
abch  ajuncture,  therefbre,  It  is  well  fbrua  to  pause  to 
consider  what  la  the  practical  expoaitlon  of  these 
positions  that  the  dvil  law  nnfblda.  And  for  thia 
iturpose,  no  works  could  be  more  effective  Uian  the 
Tolumea  we  now  review.  Of  one  thing  we  may  be 
anre.  If  tbey  exhibit  the  dvU  law  aa  in  tUs  rsapect 
orael,  re^less,  and  tyrannical,  it  is  not  becsose  their 
authors  bear  it  lU-wUl.  These  rank  not  only  aa 
among  its  experts,  but  among  ita  votaries.  Whai^ 
ever  charges  the  books  may  nnconsniously  make, 
therelbre,  come  trota  witaiesses  who  at  least  view  it 
with  no  unfriendly  eye. 

Let  us  then  approach  the  question  more  closely ; 
anA  tor  this  purpose  let  us  select  two  of  tlie  trisls  be- 
fers  us  in  which  the  prooeedlngs  are  given  in  the 
greatvt  detail.  The  first  is  thst  of  Aim  (as  reported 
by  Dr.  Loffler),  who  was  chained  in  Berlin,  In  Do- 
oember,  134S,  with  the  murder  of  tila  wU^  It  ap- 
peared that  a  liUle  after  midnight,  on  the  2401  of 
December,  be  sent  bia  eldest  dau^tar,  Johanna,  » 
diild  of  seven  yean,  toaneighbor,  named  Blau,be^ 
ging  him  to  come  at  once  to  Aim's  apartment.  Afttf 
some  delay,  Blau  arrived,  and  found  Aim's  wife 
stretched  lifeless  on  the  floor  of  the  workshop  whicll 
adjoined  tbe  funiiy  chamber.  She  waa  dressed  fully 
In  a  black  garment ;  a  cord  was  drawn  tightly  round 
her  neok,  and  her  hair  was  In  wild  disorder.  In  her 
belt  was  found  two  scrape  of  paper,  which  were 
signed  by  her  name,  which  declared  that  her  death 
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was  bj  hsi  own  bands,  Mid  was  Induced  by  her  ooit!- 
TidtlOQ  that  she  was  tb«  victim  of  a  mortal  diMiH 
wblob  would  make  her  lite  burdeiuome  to  others  and 
mlsemble  to  herself.  There  wai  no  doubt  that  abe 
was  in  very  Infirm  health,  and  had  for  aeveral  daye 
been  snflering  with  nerrons  fever.  There  wais  no 
doubt,  also,  ttiat  ber  bosband,  tboa^aakiliral  worki- 
man,  wm  flreqnently  drunk,  and  waa  very  caieleaala 
providing  for  hi*  fiunllj.  -■•    - 

It  was  In  evidence  that  In  the  afternoon  and  eveik- 
Ing  of  Ilia  wife's  death,  he  waa  wandering  from  tavera 
to  tavern,  drinking  to  intoxication,  and  tliat  he  had 
frequently  treated  hia  wife  with  great  mdenees.  If  not 
violeao&  Under  these  dronmslanoes  lie  was  arTcet«d 
and  put  on  trial  for  the  bomidd& 

Ttie  evidenoe.  Irrespective  ot  bis  own  examination^ 
was  very  oonflictUtg.  His  two  eldest  ohUdren,  Jo< 
twnna,  seven  years  of  age,  and  Maria,  four,  when 
taken  charge  of  and  Interrogated  by  the  police,  d»i 
olared,  first,  that  their  moltaer  had  tried  to  kill  he« 
youngest  child,  and  then  bad  killed  herself;  but 
afterward  they  stated  that  their  bther  had  come  In 
late  at  night,  and  had  dragged  their  mother  tiam  ber 
bed,  and  taken  her  into  the  vorkehop,  and  Umm 
murdered  her.  This  the;  reeaated,  but  subsequfsrtly 
re-asserted  on  the  trial,  thon^  wlten  examined  aepp 
arately  Ih^  statements  conflicted  on  several  material 
points.  It  waa  a  very  slgnlflcant  point  in  UUs  oon- 
necUon  that  the  deceased,  when  in  bed  that  aflenioati 
and  evening,  was  dressed,  according  to  the  teslirooRf 
of  several  witnesses.  In  a  colored  gown,  which  she 
wore  aa  a  night-dress.  After  her  death,  however,  at 
tlie  time  of  Blau's  arrival,  she  waa  neaUy  attired  in  a 
black  dress,  which  appears  to  have  been  her  hssh 
That  she  aiioujd  herself  have  made  thia  (dianga  at 
midolgbt  was  oonaistent  with  the  hypothesis  of  aol- 
olde.  That  her  husband  in  his  drunken  condition  could 
liave  done  it,  without  great  resistance  on  her  part^ 
which  would  have  exhibited  itself  at  kast  In  Om 
dress,  seemed  Impossible,  And  yet,  If  the  itumlpab- 
ii^  statements  of  the  children  were  to  be  bellevie^ 
the  change  must  have  been  piade  by  the  husband. 

Medical  evidence  was  tsken  on  both  Mas  as  to  tbs 
nature  of  the  wounds ;  and  the  question  was  finally 
referred  to  a  committee  of  eminent  surgeons.  Thera 
was  much  eonfliot  In  their  testiniony,  but  the  pr^- 
pondenmce  of  aulhori^  was  that  it  was  possible,  if 
not  probable,  that  the  wounds  wei<e  self  luQioted. 

There  was  no  evidenoe  of  criea  of  any  kind  baiag 
beard  by  the  neighbors,  several  ot  whom  were  la  Hie 
same  building  and  were  stirring  late  at  nlghL 

The  handwriting  of  tiie  notes  tbund  on  the  person 
of  the  deceased  was  the  subject  of  close  inspection. 
Could  they  have  been  tvaeed  to  the  prisoner  they 
would  have  left  bis  guilt  without  question;  and- 
there  were  one  or  two  experts  produced  who  bwm«, 
on  oomparisou  of  bands,  that  the  writing  was  bis. 
The  great  weight  of  testimony,  however,  in  this  sec- 
tion of  the  ease,  was  to  the  oohtrary ;  and  this  opinion 
was  strengthened  by  the  test  adopted  on  the  trial,  of 
compelling  tbe  det^dant  to  write,  on  dictation,  the 
words  of  tlie  alleged  declaration.  On  inspection  of 
tliia  paper,  the  official  experts  declared  the  two  haud- 
wriUngs  to  be  utterly  distinct. 
So  stood  the  case  apart  fMm  the  prisoner'sown  exam- 


ination. As  an  illnBtration  of  the  way  In  which,  on  k 
ease  which  In  a  common-law  court  would  result  only 
in  an  acquittal,  a  defendant's  examination  can  tie  so 
conducted  as  to  force  him  into  the  attitude  of  a  crimi- 
nal, we  give  oopioua  extracts  ttwm  the  rqiort  befor» 

Judge.  Prlaooer,  stand  up.    What  Is  your  name  T 
ITiaoner.  Joachim  Friadrioh  WUbelro  Aim, 
Jttdge.  Your  age  and  religion  T 
Prit.  I  am  forty  yeam,  and  of  the  Evangelical  (Lu- 
theran) oonfbaalon. 
Jwigt,  Have  you  been  prevtonsly  arrested  r 
Piit.    Three  times;  the  first  when  I  waa  attacked 
with  convulsions  in  the  street;  tbe  second,  on  account 
of  a  disturbance  in  tbe  streets ;  and  third,  for  giving 
an  un&lr  receipt  to  a  journeyman. 

Judge.  What  was  the  condition  of  your  witb  when 
you  went  out  (on  the  afternoon  of  the  homicide)  T 

Prii.    She  was  in  bed,  and  had  on  a  colored  drcoa. 

Judge.  Why  was  she  in  bedt 

Pria.  She  was  ^ck.  I  know  not  with  what;  the 
doctor  told  me  she  bad  a  hot  fever,  and  that  I  must 
put  wet  bandages  to  her  head, 

Juiige.  Did  your  wife  say  any  thing  to  you  when 
you  left  the  houcef 

JPiit.  My  wife  talked  a  good  deal  before  1  left  the 
house.  She  wanted  me  to  go  to  her  annt,  the  widow 
Witt,  who  had  lately  vlaited  her,  and  had  wept,  whicb 
had  given  my  wlfo  much  trouble,  She  gave  me  six 
groechen,  and  told  me  to  go  out  and  amuse  myself  as 
I  bail  been  working  hard  during  the  day. 

Judge.  That  is  not  very  likely,  for  your  wite  lay 
sick  in  bed,  and  if  you  were  absent  for  a  long  time  she 
would  be  left  alone  In  her  helpless  condition  with  the 
children.  It  is  hard  to  believe  that  she  should  have 
asked  this. 

The  j  udge  then  proceeded  to  examine  the  prisoner 
In  great  detail,  the  plan  being  to  quesUon  him,  as  la 
usual  In  German  trials,  on  every  point  on  which  the 
prosecutor  was  subsequently  to  adduce  testimony; 
and  thus  not  only  to  bring  hie  general  veracity  di- 
rectly in  Issue,  bat  to  draw  bim  out  on  a  variety  of 
topics  connected  with  the  res  gettiB,  as  to  which  the 
most  accurate  memory  and  the  greatest  presence  of 
mind  would  find  It  difficult  to  give' uniformly  prompt 
and  accurate  replies.  In  the  case  Iwlbre  us  this  is 
done  at  great  length,  and  with  the  minutest  drcum- 
stantiBlity.  Our  space  allows  as  only  to  give  one  or 
two  extracts : 

Judge.  Had  yon  no  conversation  with  the  walteresa 
at  Themes'  Inn  about  your  wilbT  [The  walteresa  was 
on  hand  to  be  presently  examined  on  this  point] 

Pidii,  It  may  liave  been  so;  I  may  have  told  her 
that  my  wife  was  siok. 

Judge.  But  jou  told  her  that  your  wife  could  not 
live,  and  had  asked  yon  to  look  out  for  another 

PrU.  That  is  not  so,  I  may  have  said  my  wUb 
oould  not  live. 

Judge.  But  yoa  said  also  tbat  your  wlfo  would  die 
that  night, 

PrU.  HowcouldtblHbeBo.asmj'wifolhetwevionB 
day  was  better  T 

Judge.  Is  it  yonr  custom  to  take  flrequent  drams  T 
[On  this  point  also  several  witnessea  were  to  b* 
caUed.] 
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lyu.  No.  Formerly,  perlupB,  I  oould  take  more 
than  lately,  when  I  have  had  ao  maoh  grief  and 
tioahle, 

Jitdffe,  It  must  strike  every  one  as  very  odd  that 
yon  abould  be  ranging  about  beer-housea  and  Inna 
for  hours  when  your  wUb,  witli  her  Inbnt  children, 
waa  In  her  bed  at  home,  siek  and  belplees.  ....  In 
your  preliminary  examination  you  expremed  your- 
aelf  differently  aa  to  yonr  eondnot  on  reaohli^  the 
hooae.  Yoa  then  aaid  that  you  were  not  at  fljrat  oon* 
vinoed  of  your  wife's  death,  and  were  flnt  aaaored 
of  It  by  Blao,  who  ahowed  yon  the  ooid  round  her 
neck.    Here  la  a  direct  ooobwliction  on  an  eoaentlal 

Prit.  The  flnt  atatement  oonid  not  have  been  oor- 
reotly  written  down,  for  my  dauehlM  waa  the  flnt 
who  told  me  aboot  the  cord 

Judge.  Didyoaoloeely  examine  the  ora^T 

Prit.  No.  I  tried  immediately  to  antle  it,  bat 
tuisd.  The  cord  waa  then  out,  and  I  did  not  aee  It 
again. 

Judgt.  It  is  hard  to  ezf^n  bow,  In  a  matter  of 
■nch  extreme  importance  to  youneU^  that  70a  ahonld 
IB  as  not  to  trouble  yoorsetf  aa  to  the  olr' 
s  which  had  the  closest  relation  to  yoof 
wife's  death. 

Pria.  I  was  so  overwhelmed  that  I  conld  think  of 
nothing  — 

Judge.  Waa  the  cord  cut  on  the  same  side  with  the 
knot? 

Pri»,  I  do  not  know;  I  took  no  notice  of  thla. 

Judge,  1  mnat  again  point  out  to  yon  how  remark- 
able It  appears  that  on  such  Important  points  you 
ahonld  lutenUonally  avoid  a  diatjnct  answer. 

Prit.  Such  an  event  Is  ao  stapel^dng  that  it  is  im* 
possible  to  remember  all  the  particular  (droumstanoea; 
and  besides,  I  had  been  drinking. 
.  Judge.  Did  not  yoor  wife  love  her  children  T 

Prit.  Yes,  she  waa  very  Idnd  to  them. 

Judge.  Here  is  a  contradiction  i  for  If  she  loved 
them,  would  she,  by  suicide,  have  withdrawn  from 
them  her  motherly  care  and  protection  t 

Prie.  But  onr  tioablee  were  very  great.  In  eight 
years  phe  had  six  children,  and  buslDeBB  was  bad.  I 
bad  the  whole  household  work,  the  aoourlng  and 
washing,  aa  she  was  sick ;  and  hence  I  could  earn  eo 
much  the  leea.  All  these  things  may  have  led  her  to 
the  step  — 

Judge.  Did  yoa  make  no  attempt  at  the  Ume  yoor- 
aelf toieadthenotesfoandlnyonrwjfo'Bbeltt  l;TlKy 
bad  been  partially  read  to  blm  by  Blau.) 

Prit.  No,  I  did  not  see  them  again. 

Judge.  Thla  Is  wholly  inexplicable.  Ton  come 
home,  find  your  wllb  the  victim  of  violence,  discover 
writings  which  must  explain  the  mystery,  and  la- 
stead  of  eagerly  seeking  to  underatand  their  oontenbs 
you  are  so  careless  and  heartlees  that  yon  will  not  give 
even  alook  to  thla  last  beqnestof  your  wife.  Idonot 
beUevetbatthere  Is  another  who  in  your  place  would 
have  so  acted.  [The  priaoner  ag^n  pleaded  for  this 
blastapefeotion  end  intoxication.  The  writings  were 
ami  produced  in  court,] 

Judgt.  Da  yoa  know  this  paper  and  this  hand- 
irritlngT 

^it.  Ttume  may  be  Uie  papers  that  Blaa  foimd. 


The  handwriting  appears  that  of  my  wife;  and  yet 
agkin  not  BO,  for  It  seems  to  mo  as  If  she  would  have 
written  differently. 

Judge.  Task  you  to  notice  tbatthecontentsof  these 
papers  are  very  peculiar.  They  contain  more  than  tmce 
the aasnrance,  "My  husband  is  Innocent,"  Then, 
again,  they  are  elKned,  "  Ix>niBe  Aim,  formerly  Bott- 
Aer;"  though  It  would  scarcely  be  expected  that 
your  wife,  if  she  bad  written  these  lines  Just  before 
her  death,  would  have  thongjit  of  each  formalities. 
Hien,  again,  In  one  plaoe  the  name  ^IMlawrltt«i 
Mth  a  I^tln  A,  in  another  with  a  German  A ;  and 
Uien  the  statement,  "ThlBlhavemyself  written,"  Is, 
•t  the  least,  very  unusnaL  The  proaeoutlng  attorney 
has  made  these  circumstanoee  the  ground  of  a  pow- 
erful argument  that  the  lines  were  written,  not  by 
your  wife,  but  by  yonrselt    What  do  you  reply  T 

.  Pria.  I  Iwve  nothing  to  say,  except  that  I  knew 
from  my  daughter's  atatement  Uiat  they  were  written 
by  my  wife. 

1.  Judge.  How  did  you  and  yonr  wife  RgreeT 

.1  Prit.  We  got  along  very  well  together. 

^  Judge.  But  witnesses  teU  us  that  yoa  treated  bar 
badly. 
.JViSv  nils  la  not  true ;  it  ooold  only  be  *ald  by  bad 

■  Judge.  I^ery  witness  who  baa  been  examined  (at 
ike  preliminary  hearing)  knowa  the  Importauoe  of 
the  isBue,  and  the  severity  of  the  puuiahment  Involved. 
It  Is  not  to  be  presnmed  that  any  one  will  peijar* 
himself  in  such  case.  The  witnesses  will  soon  bo 
called;  and  you  had  better  consider  this  before  yon 
eontradlct  that  which  will  presently  be  proved  against 

'  We  give  but  a  very  few  of  the  numerous  points  as 
to  which  the  prisoner  was  examined ;  and  those  we 
have  seleoted  are  those  in  which  the  Judge  and  the 
priaoner  were  brought  into  the  <4ooest  collision.  The 
•KamlnaUon,  taking  it  in  its  various  phases,  lasted 
soveral  days ;  and  it  incidentally  appeared  that,  at  the 
time  of  his  examination  in  chief,  the  defendant  was 
much  emaciated  l^  hla  long  and  palnfUl  Imprison- 
ment. He  waa  ultimately  convicted,  and  sentenced 
to  Imprisonment  for  life,  and  shortly  after  aentenc« 
died  in  pris<H).  Not  long  after  his  death  his  Inno- 
cence was  demonstrated.  His  children,  as  they  grew 
older,  declared  that  their  mother'a  destb  was  by  her 
own  hands,  and  that  their  childish  statemenia  to  the 
oertrary  had  resulted  from  tev,  and  from  their  oon- 
Stent  conversations  with  the  police,  under  whose 
eharge  tbey  had  been  plaoed. 

'Now,  of  course,  the  question  now  before  ns  Is  not 
aa  to  the  guilt  or  Innocence  of  thia  particular  defend- 
ant, and  certainly  not  aa  to  his  general  moral  charao- 
tat.  He  may  have  been,  and  probably  was,  a  half- 
vagabond,  given  to  drink  ;  bnt  this  wss  no  reason  tor 
bis  conviction  for  the  murder  of  hla  wife.  He  may, 
also,  have  been  very  mnuh  confused  on  trial,  and  may 
have  contradicted  himself  and  contradicted  nnim- 
peadiablewiti.eBBeson  collateral  points,  buttiiis, also, 
was  no  ground  for  such  conviction.  Or  he  may  have 
been  guilty,  and  have  richly  deserved  the  imprison- 
ment awarded  to  him ;  and  yet  neither  this  nor  bis 
prior  unworthy  character  at  all  tonch  the  merits  of  the 
system  under  whlcb  he  was  tried.    Even  Ibe  brief 
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extracts  we  bave  givan,  ft«m  Cbe  piotiacted  exunlii' 
aUon  to  irUcb  the  defendant  was  Bxpoaed,  ahow  that 
thla  s^etem  has  in  It  Inherent  and  fhtal  defeots.  We 
have  no  reaacoi  to  Impeach  the  honeely  or  Uie  bnpar- 
tlallt^  of  the  JDdge  who  presided.  He  appean  to 
bave  exendaed  the  highest  criminal  fonctlons  in  Ber> 
Un  for  a  niunber  of  ream;  and  certainly  an  the  trial 
tmmenBs  pains  were  taken  to  collect  the  highest  aaA 
most  varied  sdentlflo  tasHmonj  on  the  points  as  to 
wUch  experts  were  required  No  donbt  the  Jndge 
went  Into  that,  as  In  all  other  trials,  with  the  oonvlo- 
tlon  that  It  waa  hia  dnty  to  probe  the  defendant's  con- 
■dence  to  the  ntlermost,  to  force  from  him  an  expla- 
nation of  every  Inculpatory  circtunslance,  and  lead 
him  to  a  due  abasement  and  confession  when  snch 
drcnmstoncee  oould  not  be  explained.  Bat  how  an- 
eqnal  a  contest  was  this  t  On  the  one  side  la  a  high 
official,  calm  In  the  eonseqnence  of  exalted  station, 
trained  by  long  experience  to  mAster  in  advance  all 
the  details  of  a  case,  and  then  to  force  a  prisoner  to 
express  himself  as  to  each  of  these  details,  and  snt- 
Mnnded  by  the  nsnal  pomp  and  power  of  Judicial 
authority  to  overawe  or  ^ence.  On  the  other  hand, 
Is  a  prisoner  whose  liberty  or  whose  life  is  at  stake, 
whose  physical  tkame  is  exhaosted  1^  imprisonment, 
utd  whose  nervooB  system  is  nnstrang  by  long  mor- 
bid Introspection ;  a  solitary  man,  friendless,  gener- 
ally nnedacated,  and  rarely,  under  the  best  drcum- 
etancee,  capable  of  threading  a  labyrinth  so  intricate 
as  that  Into  which  he  Is  now  led ;  a  man  with  desper- 
ate stakes  to  play,  and  with,  therefore,  tremendous 
temptations,  even  when  Innocent,  to  escape  some  im* 
mediate  dilemma  by  a  blsiAcation,  which  he  has  not 
the  foresight  to  see  wUl  be  presently  turned  against 
him  to  hia  destruction ;  a  man  whose  portion  Is  Ih^ 
of  a  poor,  silly,  fluttering  bird,  who  finds  himself  grad- 
Daily  inclosed  in  the  meshes  of  a  net  he  esn  neither 
break  nor  elude.  Now,  all  this  exists  without  sup- 
podi^  ^ther  brutality  or  bltteniess  on  the  part  of  the 
oonrL  Bo  bras  the  German  trials  are  concerned — as 
they  are  exhibited  not  merely  in  Dr.  Loffler's  work, 
but  in  the  long  series  of  volumes  which  constitute  the 
Neu«  PUaval  —  very  little  of  thasa  qnslltloa  is  ob- 
served. The  Judges  who  conduct  the  examlnatious 
are  not  brutal,  aa  was  Lord  Jefi^eys.  They  attempt 
no  sudden,  dramatic  surprises  on  the  prisoner,  as  is 
the  Ihahlon  of  the  French  Judges,  whom  we  shall 
presently  conrider.  They  are  not  malevolent;  tiiere 
la  none  of  that  cold  malice  mingled  with  great  and 
calm  aUllty,  such  as  Sir  B.  Bethell,  for  Instance,  jnay 
be  supposed  to  have  displayed  when  acting  aa  crown's 
oounsel,  though  in  such  cases,  by  English  forms,  wit- 
nesses alone  would  be  exposed  to  this  terrible  criU- 
(dsm,  and  the  defendant,  to  whom  such  an  exambu|- 
tlon  would  be  so  maddening  and  often  so  destructive, 
would  be  secluded  ftom  Ita  range.  There  is  none  of 
this,  and  yet  there  is  something  In  the  patient,  slow, 
penetrating  analyris  which  the  Qerman  Judges  pur- 
sue, which,  if  not  so  likely  to  erase  or  Initiate  Its 
wretched  victim,  is  peculiarly  adapted  to  exhsnst  his 
patience  and  his  oomprehensive  recollection  of  the 
res  ^MftE,  and  BO  draw  fh)m  him  statements  and  opin- 
ions aa  to  a  vast  variety  of  topics,  relevant  and  Irrele- 
vant, as  to  some  of  which  It  wlU  be  easy  to  prove  that 
t  Is  ftilse.    The  practice  In  most  of  the 


trials  we  Iwve  had  an  opportunity  of  observing  la  •■ 
follows:  the  Judge  takes  the  various  prelliutnary 
examinations  in  bis  hand,  and  then  proceeds  to  quee- 
ttrm  the  defendant  on  each  Ihot  that  theM  examlna- 
tlMia  dtoctese.  Aftw  the  defendant  la  thus  drawn  on 
to  express  blmself  on  every  point  to  irtildi  the  testi- 
mony can  be  made  to  reach,  then,  and  not  Un  then, 
are  the  wltneaass  examined  in  chieC  If  It  were  an 
examination  tor  an  offldal  promotion,  the  proaess 
could  not  be  more  cool  or  exhaustive;  nor  could 
greater  care  be  taken  to  inspect  the  replies,  uid  to  np< 
set  them  If  incorrect.  The  difference  is  this,  thstherw 
the  party  examined  Is  on  trial  fbr  liberty  or  life,  and 
that  he  Is  examined,  not  as  to  the  renditions  of  sd- 
enoe,  but  as  to  multitudes  of  Impressions  as  to  the 
past,  oonceming  which  no  human  memory  can  b« 
oomplete.  The  ordeal  is  one  from  which  no  defend- 
ant who  is  not  consummately  cool  and  cepaUe  oaa 
escape  unscathed. 

{To  b«  eontitmed.) 


JOHN  C.  SPENCER.' 


IV. 

In  the  year  1816,  while  Mr.  Spenoer  was  discharg- 
ing the  duties  of  district  atlomey,  he  was  elected  a 
representative  in  congress  trona  the  21at  oimgressional 
district  of  the  state,  by  the  Cllntonlau  party. 

For  several  years  thereexiatedanorderof  the  Tam- 
many society  In  the  dty  of  New  Tork,  whose  badg« 
of  distlQctlon  waa  a  portion  of  the  tall  of  a  dear,  worn 
In  their  hats.  These  persons  were  disUngalshed  for 
their  high  social  and  pollUcal  paelUon,  their  eminent 
abilities,  and  tbelr  hatred  to  Mr.  CUnton.  From  this 
order  a  powerfDl  combination  ori^nated,  known  In 
history  as  the  bucktail  party.  Abaoiblng  all  the  ^e- 
ments  which  rivalry.  Jealousy,  and  anlagonlsUa  am- 
bitlon  had  rendered  hoatlle  to  him,  it  soon  aq>Ired  to 
the  control  of  the  stale,  and  its  aspirations  were 
at  times  reallied. 

The  war  which  It  waged  against  De  Witt  Clinton 
has  seldom  been  equaled  in  the  nnnnln  of  political  his- 
tory; it  exhibited  all  the  intolerance  of  party  strife, 
and  the  feoillty  with  which  parties  in  our  country 
are  created.  An  eminent  French  writer  has  said  that 
"In  the  United  States  there  is  no  religious animority, 
because  all  religion  la  reepeoted,  and  no  seot  la  pre- 
dominant ;  there  la  no  Jealousy  of  rank,  because  the 
people  is  every  thing,  and  none  can  oonteet  lis 
antliority;  there  is  no  publlo  misery  to  serve  as» 
means  of  agitati<»i,  because  the  physical  podtion  of 
the  country  opens  so  wide  a  fleld  to  Industry  that 
man  is  enabled  to  accomplish  the  most  surprising 
nndertafcings  on  his  own  naUve  resources.  Never- 
theless, ambitious  men  are  interested  In  the  oeatloo 
of  parties,  since  it  la  difficult  to  eject  a  peraon  fh^m 
authority  upon  the  mere  ground  that  hia  place  la  cov- 
eted by  others.  The  skill  of  the  actors  in  the  political 
world  lies,  therefore,  in  the  art  of  creating  parties.  A 
political  a'^plrant  in  the  United  States  begins  by  dis- 
criminating hia  own  Interest,  snd  by  calculating  upon 
those  interests  which  may  be  collected  around  and 


THE  ALBANY  I4AW  JOOTNAL. 


■ntalgamated With  It;  he  then  contiiveB  to  dlaaoTSr 
dome  doctrine  or  principle  which  may  suit  the  pur- 
pooe  of  thii  new  Hsaoclation,  and  he  adopts  it  in  order 
to  bring  ont  hie  party,  and  to  aecnre  Its  popularity." 

The  popularity  of  &lr.  Clinton  had  plaoed  hint  in 
the  way  of  many  ambitious  man,  and,  siuce  It  wbb 
diffloalt  to  ^ect  him  from  place,  a  party  wm  created 
for  that  purpose.  ITotblug,  however,  so  surely  indi- 
cates Ills  great  popularity  as  the  etrong  oombloatlons 
oreated  for  bis  overthrow,  and  the  singular  power 
with  which  tie  so  sucoessfuUy  resisted  Uiese  combi- 
nations. 

In  the  contest  between  the  Cllntoolan  and  bucktail 
party,  Mr.  Spencer  espoused  the  cause  of  the  former ; 
Us  name  and  career  Is  thus  so  blended  with  tliat  of  De 
Witt  Clinton  that  it  la  Impoeslble  to  consider  one  apart 
ftom  the  other.  The  former  aided  In  electing  Oov- 
emor  Tomplcius  vloe-president  of  the  United  States, 
wliUe  occupying  the  executive  chair  of  the  state ;  and 
he  sanctioned  the  policy  which  placed  John  Taylor  In 
the  chair  made  vacant  by  the  election  of  Hr.  Tomp- 
kins to  the  vloe-preoidenoy. 

Notwithstanding  the  exiatenoe  of  the  bucktail  party, 
the  friends  of  Mr.  Clinton  nomltudedliim  for  govemor 
in  like  Ulof  1S16;  and,  as  we  liave  seen,  Mr.  Spencer 
received  the  nomination  for  member  of  oongreee. 
Tbey  were  both  dected.  In  the  year  1819,  while  yet 
in  eongreas,  the  Cllutonlan  memben  of  tbe  l^islstnre 
ncaninsted  Mr.  Spencer  for  United  States  senator  from 
tliia  state,  CoL  Samuel  Yonug  and  Rofus  King  were 
bis  opponents.  He  received  sixty-four  votes;  CoL 
Young  afty-seven.  The  remaining  votes  were  cast 
for  Mr.  King,  who  was  elected.  The  8ti«ngth  which 
Mr.  Spencer  exhibited  In  this  oonlest  shows  the  politi- 
cal popularity  which,  »t  that  early  period  of  bis  lifb, 
he  had  attained. 

Although  one  ofthe  youngest  members  of  the  bonae, 
being  only  twenty-eight  years  of  age,  he  occupied  a 
ooQsptcuouB  position,  and  was  soon  itfcarded  as  the 
leader  of  New  York  representatives  In  congress.  In 
the  autumn  sncceeding  the  senatorial  struggle,  while 
yet  in  congress,  be  was  nominated  and  elected  to  the 
assembly.  On  the  fourth  day  of  January,  1820,  he 
took  bis  seat  in  the  state  legislature. 

As  soon  as  the  assembly  was  convened,  Mr.  Spen- 
cer's name  was  annoniiced  as  a  candidate  for  speaker. 
By  the  Joint  strength  of  the  Clintonians  and  federal- 
ists, he  was  elected.  His  address  delivered  to  the 
assembly  on  assuming  the  speaker's  obalr  was  im- 
pressive, firm,  and  statesmanlike.  In  the  discharge 
of  bis  duties  as  presiding  ofSoer  of  a  body  composed 
of  such  eminent  men  as  was  the  New  York  le^la- 
ture  at  this  time,  he  oocnpled  a  difficult  and  deLical« 
poaltioD.  Slenderly  provided  with  those  flexible  and 
plastic  qualities  which  oonstitale  the  consummate 
politician,  yet,  as  a  presiding  officer,  he  commanded 
rMpect,  and  even  admiration.  He  possessed  much 
of  the  self-pcssessed  gravity  of  Calhoun,  wllL  more 
natural  suavity  than  the  great  Carolinian,  whom  he 
resembled  in  many  points  of  oharscler.  "Like  the 
Suntherner,  be  was  capable,  ambitions.  Indomitable, 
troe  ttnm  personal  vices;  deficient,  too,  like  him  in 
the  plastic  and  oongenial  qualities  that  attach  follow- 
ers to  party  leaders.  The  versatility  of  position  that 
marked  the  career  of  both  was  not  the  result  of  flexi- 


bility of  pnriiose  or  vacillation  of  opinion  In  dtber; 
but  of  powerful  ambition,  wielding  intelleot  as  a 
Weapon,  and  opening  for  Itself  a  career  wherever  it 

It  is  easy  to  see  that  these  features  In  his  character, 
combined  with  certain  family  InQuences,  caused  him 
to  adopt  that  coune  which,  in  the  l^slatare  of  183), 
rendered  blm  the  leader  of  the  Cllnlonianand  federal 

At  this  session  of  the  legislatnre  an  opporinnlty 
presented  itself  for  Mr.  Spencer  to  do  an  act  of  IMend- 
shlp  for  Qovemor  Tompkins,  and  he  prompUy  availed 
himself  of  it. 

Dnrlngtbe  war  of  1812  large  sums  ofmoney,  amount- 
ing to  several  millions,  ftinds  of  the  genersl  govern- 
ment, passed  through  the  hands  of  the  governor.  In 
the  a^lostment  of  his  account  the  action  of  the  state 
legislature  was  Invoked.  As  the  governor  demanded 
a  commission  on  the  money  disbursed  by  btm,  a  com- 
mittee, appointed  by  the  l^islature,  awarded  It  to 
him,  directing  it  to  be  paid  on  the  order  of  Archibald 
Mclntyre,  Iben  onmptroller.  But  a  dispute  srialng 
between  the  governor  and  Mr.  Mclntyre,  as  to  the 
OonstrufUou  of  the  resolution  recommended  by  the 
committee,  another  resolution  was  introduced  into 
the  assembly  sustaining  the  oomptroller'B  manner  of 
auditing  the  amonnt. 

The  introduction  of  this  resolution  elidtad  a  debate 
of  an  exciting  and  deeply  interesting  character.  It 
was  the  great  debate  of  the  session.  Mr,  Spencer, 
ElJsha  Williams,  Oen.  Boot,  Messrs.  Irving  and 
Romalne,  of  New  York  city,  partioipMed  In  IL  Mr. 
Spencer  strongly  bvored  the  law  or  resnlnUoD  as  Mr. 
Tompkins  construed  it,  and  supported  bis  position  in 
a  speech  which  greatiy  enhanced  bis  reputation  as  a 
legislative  debater.  He  was  warmly  anpported  by 
Ellsha  Williams,  and  as  stronly  opposed  by  Mr,  Root. 

At  thiB  period,  perhaps  no  men  In  the  state  occupied 
a  higher  position  than  Messrs.  WiUlams  and  Root. 
The  former  was  one  of  the  ablest  lawyers  and  accom- 
plished speakers  then  at  tiie  bar  of  the  state.  So  ex- 
tensive was  his  reputation  that  he  was  frequently  re- 
tained In  trials  which  occurred  in  distant  counties ; 
and  he  was  now  engaged  in  the  dty  of  New  York, 
now  in  Albany,  now  in  western  and  now  in  southern 
New  York.  As  a  lawyer,  it  Is  not  invidious  to  say  of 
bim  that,  though  snrronnded  by  eminent  advocates 
and  civilians,  he  had  few.  If  any,  superiors.  Aaalegla- 
latoT,  the  records  of  tbe  assembly  are  the  best  evl- 
denceof  bis  ability.  As  an  Indication  of  his  popularity 
In  Ote  connty  of  Columbia,  bis  native  county,  he  re- 
presented It  in  the  leglelatnre  eight  years,  nearly  In 
succession.  Nor  is  this  all.  After  his  removal  to 
Albany,  tbe  oltisensof  Colambiaoounty  testified  th^ 
oonfldence  in  his  int^rlty  and  ability  by  electing  him 
as  their  representative  in  the  oonsUtutional  conven- 
tion ori82I  — amark  of  public  bvor  seldom  equaled. 

As  the  biography  of  Qen.  Root  appears  in  another 
part  of  this  work,  It  is  sufficient  to  say  here,  that,  ta 
many  respeota,  he  was  tbe  peer  of  Elisha  WUliams, 

Mr.  Irving  wss  for  many  years  an  eminent  jndg« 
of  the  New  York  court  of  common  pleas.  To  him 
tbe  state  is  Indebted  for  the  law  abollahlngJudgmentB 
fbr  foil  oosta  in  actions  for  assault  and  battery, 
slander,  etc,  where  nominal  damages  only  were  re- 
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ooverod.  No  nutter  how  frivoloiu  the  caae,  how 
tarirUl  the  off«tue,  ia  such  omos  «  verdict  for  >lz  o«DtB 
Iniored  a  rocoreiy  of  k  tteavy  bill  of  ooeta,  and  hence, 
tlie  oonrts  In  the  itate  were  Inonmbered  with  k  vaat 
•mount  of  petty  acUone,  brought  solely  fbr  costs. 

Jndge  Irving  called  the  attention  of  Oovemor  Clin- 
ton to  thia  abnae,  In  an  elaborate  and  ably  written 
memorial,  which,  on  the  10th  of  Fehrnary,  1828,  w^ 
embodied  in  a  special  message  by  the  goTemor, 'qnd 
sent  to  the  legialatnre,  then  in  Bession,-  and  the 
obnoxlooB  law  was  repealed.  There  IsaoDthBr  and 
•leeper  interest  attached  to  thia  message ;  it  was  the 
*ast  official  sot  of  De  Witt  Clinton ;  he  died  the  next 
•Homing  after  sending  it  to  the  legislature. 

Samael  B.  Romalne  was  a  distingusbed  member 
from  the  city  of  New  York,  and  sntiseqaentl;  speakec 
of  the  assembly. 

Snch  were  the  men  who  jMrUdpated  with  Mr, 
Spencer  in  the  great  debate  concerning  the  nuitten 
of  QoTemoc  Tompkins ;  his  poeltloo  was  In  the  end 
ftUIy  sustained,  and  his  demand  fbr  peroenlagt 
allowed.  It  was  natural  that  a  question  oontaiuinf 
■o  many  elements  of  oonflicUng  interest,  Inreated 
with  to  many  reoollections  of  the  recent  war,  debat«d 
by  men  of  snch  eminent  ability,  should  be  memoraU^ 
Jn  the  l^ialaUTe  history  of  the  atate^  ^ ,  - 

The  legislature  of  1820  la  characterlEOd  for  the  sin- 
gular and  bitter  party  dlseenslons  which  divided  it. 
Mr,  Spenoer,  aa  the  leading  Clintonlan,  by  his  abUir 
ties,  his  influence,  his  energetic  vigor  as  a  partissn, 
iDCorred  the  hatred  of  Mr.  Clinton's  enemies  to  snob 
an  extent,  that  when  the  Ume  for  adjoomment  ^»- 
proaohed,  they  refused  to  ooncnr  In  the  usual  vote  of 
thanlcB  given  to  the  speaker  at  snch  times,  and  the 
sesrion  closed  In  a  storm. 

In  the  autumn  of  IS20  the  enemies  of  Ooremor 
Clinton  triumphed  in  the  atate,  and  a  l^lslatare  mm 
elected  deddedlyhoattletohlm.  But  John  C.  Spencer 
was  re-eleoted ;  and  In  him  Clinton  had  a  powerftil 
champion.  An  extra  session  of  the  l^lslature  con- 
TcnedlnNovemberfor  the  purpose  of  choosing  preal< 
dentist  eleotorsi  Mr.  Spencer  was  agsln  a  candidal* 
fbr  speaker,  but  as  his  fHends  were  largely  In  the 
minority  he  was  of  course  defeated. 

But,  as  the  scknowledged  leader  of  the  Cllntanlsns 
In  the  sBsembiy,  he  occupied  a  no  less  dlslingulshed 
position.  With  his  large  experience  as  a  leglsi&tor  be 
often  baffled  the  majority  ag^nst  blm,  and  gained 
anoh  decisive  advantages  In  those  party  oontesta 
which  occurred  in  the  house,  thai  the  foundation  fbr 
the  fature  triumph  of  his  chief  wss  Hucoessfoliy  laid. 
In  the  bill  fbr  the  proposed  constituUonal  convention 
each  party  saw  the  germ  of  future  poiltiosl  supremacy, 
and  the  struggle  was  tbus  Intensified.  In  the  debates 
on  this  question  all  the  energies  of  Mr,  Spencer's 
mind  were  roused,  and  his  Intellect  never  attained 
higher  triumphs  than  In  his  replies  to  hla  antagonists. 

The  l^slatnre  of  New  York  at  this  time  was  graced 
by  men  of  unusual  brilliancy  and  power.  There  was 
then  heard  the  speeches  of  O-nllan  C.  Verplanok,  con- 
taining a  anion  of  subtlety  and  grace,  of  philosophic 
depth  and  literary  excellence ;  the  florid  eloquence  of 
Erostas  Root,  mingling  sagacious  and  profound  prln- 
oiplesof  conntltntlonal  liberty,  the  inherent  rigbta  of 
the  people,  with  the  policy  of  a  Riob^eu,  In  a  strain  of 


oratory,  which  flowed  naturally,  someUmea  graoe- 
AiUy,  interrupted  occasionally  by  an  exaggeration  of 
passion,  which  exhibited  Us  lesl ;  the  attractive  m'a- 
lory  of  Ellsha  WiUlams,  glowing  with  the  strength 
of  his  lllnstnttions,  tho  felicity  of  bis  expresdons, 
oocasionally  abounding  with  the  exoeas  of  ornament, 
but  replete  with  reason,  which  guided  and  (mli^tened ; 
and  the  keen  sarcaam,  the  teiae,  severe  dIcUon  of 
Spencer,  In  which  no  redundant  word  or  &ncifnl  ex- 
pression was  jtermltted,  who  redeemed  the  abstruse 
euljects  which  be  discussed  by  a  union  of  subtelty 
and  grace,  with  the  utterances  of  a  mind  glowing  with 
thought  and  research. 

After  a  long  aontest  and  various  par^  msnenvsia, 
the  blU  fbr  the  conventlDn  passed  both  branches  of  the 
leglslatnre,andbecsmealBW.  Bdt,  through  the  man- 
i^ment  of  the  Clintonlan  leaders,  It  passed  in  a  form 
that,  notwithstanding  the  great  majority  against  them, 
they  gained  as  much,  if  not  more,  political  power  than 
the  dominant  party. 

In  due  time  the  oonvention  assembled.  It  waa 
oompoeed  of  tho  ablest  and  most  distinguished  mem 
In  the  state ;  perhaps.  In  point  of  resl  ability,  varied 
learning,  and  pstrioUsm,  the  convention  of  ISSt  hsa 
never  t>een  equaled  by  any  deliberative  body  in  the 
state.  Its  deliberaUona  and  proceedings  now  make  a 
part  of  history,  and  most  of  Its  actors  have  left  the 
scenes  of  earth.  How  many  schemes  of  ambition  and 
wealth ;  how  many  fUU-Uown  hopes  of  power  and 
place  i  how  much  transient  distinction  and  ephemeral 
elevation ;  how  much  bartering  of  all  Chat  Is  lolty  and 
pnre  for  some  "bad  eminence,"  has  that  assembly 
(dumber  wltnesaed  since  that  convention  assembled 
there  I  And  like  scenes  are  to  fbUow ;  crowds,  Ina- 
pelled  by  the  same  ambition— the  same  scbemea  — 
will  press  on  to  their  destiny  — to  eocoeaa  and  Ul- 
are—  to  foi^etftilneea  and  oblivion. 

Alter  the  adjournment  of  the  legislature  of  IflZl,  Mr. 
Spencer  returned  to  the  prsctioe  of  bis  profession, 
which  bad  now  become  so  extensive  that  he  was  com- 
pelled CodevotA  bis  entire  attention  tolL  Hie  reports 
of  the  supreme  court  and  the  court  fbr  the  correction 
of  errors,  through  a  long  series  of  years,  exhibit  ths 
large  number  of  cases  conducted  by  him  In  these 
oonrta.  As  they  are  the  ex[«esslon  of  extensive  l^^al 
learning,  and  involve  the  consideration  of  almost 
every  question,  which,  during  that  period,  waa  aettled 
by  these  courts,  their  examination  would  be  profitable 
to  the  l^al  sCodont. 

Mr.  Spencer  continued  steadily  devoted  to  his  pro- 
Itoesion,  until  the  events  of  1824  again  called  him  belbn 
the  people.  When  the  l^Islatore  of  that  year  was  on 
the  point  of  adjournment,  a  resolution  ome  down 
fh>m  the  aenal«  to  the  house  dlamlaaing  Mr.  Clinton 
fhHn  the  office  of  canal  oommlsdoner.  litis  resolntlan 
was  promptly  passed  by  the  assembly.  As  there  was 
no  pretense  that  Mr.  Clinton  had  fidled  to  discharge 
hia  duty  with  fidelity  and  abUlty,  his  dismissal  was 
r^arded  as  a  high-handed  act  of  party  malevolence ; 
but  the  act  intended  to  annihilate  blm  was  the  talis- 
man whloh  restored  him  sgain  to  power.  It  created 
the  most  intense  excitement  and  IndignaUon  through- 
out the  state.  An  immense  meeting  was  held  at  Al- 
bsoty,  at  which  resolutions  of  great  strength  and  power 
denouncing  the  lemoval,  were  nnanlmoualy  passed 
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These  resolDtlona  were  drawn  bj  Hod.  Alfred  Conk- 
Ung,  now  of  Oenweo,  N.  T.,  &ther  of  Senator  Conk- 
Ung,  then  a  yonng  but  dlBtlugalahed  Uw;er,  and  an 
Intimate  frl«ud  of  Qovemoc  Clinton. 

He  waa  rabaeqauitly  ^ipolnted  by  President  Adama 
United  States  dtstrlct  Judge  foe  tbe  Nortbero  district 
of  New  York.  Ilila  appoiatment  was  made  on  tlie 
reoommendaUon  of  Mr.  Clinton,  Iben  Oovemor  of  the 
state.  General  Tan  Rensselaer,  and  other  eminent  citl- 
aena.  While  In  oongress  In  1822  and  '33,  Judge  Comk- 
UKO  made  the  aoqnaintanoe  of  Mr,  Adama ;  a  warm 
and  InUmata  fHendahip  oommenoed  between  them, 
which  ended  only  wltii  the  deat&  of  "  the  old  man 
eloquent."  It  was,  theretbre,  a  pleasure  to  Mm,  by 
this  appolntmont,  to  reoognlae  the  eminent  legal  abili- 
ties, profound  learning,  and  parity  of  obaraoter,  of  bis 
'  fHend  fktim  New  York. 

After  aerrinjc  many  years  as  district  Jadge,  winning 
the  qiprobatloa  and  confidence  of  the  bar  and  the 
pabUo ;  after  serving  his  country  as  mlniater  to  a  for- 
eign nation.  Judge  CoNKUifa  faas  retired  to  that 
quiet  and  repose  wbioh  his  life  and  aervloes  so  well 

So  strong  was  tbe  pc^ular  feeling  in  &vor  of  Mr. 
Clinton,  that  in  August,  1824,  be  was  nominated  fbr 
governor.  To  atrengtbea  bim  In  tbe  western  oonn- 
tlea,  Mr.  Spencer  was  urged  to  accept  tbe  nomination 
fbr  Senator  f^m  tbe  eighth  senatorial  district  He 
eonsented,  and  both  Spencer  and  Clinton  were  elected ; 
the  latter  by  a  majority  so  large  that,  In  the  fiwetloua 
language  of  Dudley  Marvin,  "  he  got  a  larger  nuflority 
than  be  wonld  had  be  ran  alone."  Onoe  more  John 
C.  Spencer  became  a  member  of  the  state  legislature. 

As  a  member  of  the  court  tot  the  correction  of 
errors,  his  legal  learning  was  now  exercised  Judicially, 
and  fbr  four  ytoLi*  bis  opinions  pronounced  iu  that 
oonrt  enriched  ita  reports. 


CURRENT  TOPICS. 
Judge  K  R.  HoAB  redgned  the  office  of  attorney- 
general  of  the  United  States  on  tbe  ISth  Inst,  and 
the  resignation  was  accepted  on  the  aame  day  t:^  tbe 
presldMit.  Ithaslongbeeotfaedealraof  Judge  Hoar 
to  retire  to  private  111b,  snd  he  has  diosen  the  present 
time  as  beat  fltt«d  ft»  leaving  the  busineas  of  tbe 
oQloe  Id  a  convenient  condlHon  fbr  bis  aoooessor. 
WUta  the  partloans  and  political  backs  of  the  capital 
Judge  HoAK  haa  never  been  a  fivorlte.  lliey  oonld 
never  oomprehend  bim,  fbr  be  acted  upon  prladplee 
that  were  beyond  ttielr  range.  Bat  the  honert  and 
intelligent  portion  of  tbe  people  have  found  bim  an 
able  and  upright  lawyer,  and  a  realous  and  Uthhl 
oflloer.  It  Is  said  that  be  will  continue  to  discharge 
the  datJes  of  the  office  until  the  oonflrmatlcm  of  bis 


A  writer  In  tbe  SoUeitort'  JtntmoZ,  after  dlscosalng 
tbe  English  dedslons  on  tbe  liability  ot  married 
women  having  separate  property,  saya;  "Tbe  rule 
may  betaken  to  be  this:  when  a  msrried  woman  en- 
ters Into  a  oonUaot,  which  at  the  time  she  hsa  no 
means  of  fnUUllDg,  except  at  the  expense  of  her  sep- 
aiate  eatste,  the  oonrt  will  assume  her  to  have  intended 


the  honest  oonsequencee  of  her  action,  and  will  bold 
her  separate  estate  liable.  •  •  •  Whenever,  as  tot  In- 
sta'rtco  was  the  caae  In  Sulme  v.  Tenant  (1  Wh,  A  Tu. 
li-C),  a  wife,  having  sepaiHte  estate,  Joins  her  husband 
In  an  obligation,  there  arises  at  once  a  prsemnptlon 
tbat  It  was  with  tbe  view  of  binding  her  separate  estate, 
since,  unless  that  were  the  object,  her  Joining  would 
be  a  mere  brce."  This  la  a  very  common-sense  view 
pr  the  matter,  and  we  should  be  glad  toseeoarjudgea 
arrive  at  tiie  same  oonduslon. 


'  Charges  of  a  serious  nature  have  been  pretbrred 
againat  tbe  Hon.  J.  H.  Duvall,  United  States  Judge 
for  tbe  WMtem  district  of  Texas.  It  is  alleged  that 
ho  was  holding  ooort  at  tbe  time  of  tbe  breaking  out 
of  the  war,  and  escaped  through  the  lines,  and  came 
to  Washington,  after  remaining  in  the  confederacy 
two  years.  On  his  arrival  in  Washington  he  pre- 
sented bis  claim  for  salary  during  tbe  period  of  bis 
ibsenoe,  filing  tbe  iron-tdad  oath  with  his  sppllca- 
Uen.  On  tbe  reooromendadon  of  Judge  Holt,  Secre- 
tary Seward,  and  others,  Frealdent  Lincoln  ordered 
the  payment  of  bla  claim.  It  Is  now  claimed,  by 
^nUeraen  IKim  Texas  now  at  Washington,  who  have 
sot^n  records  of  the  Iat«  confederacy,  that  Judge 
Duvall  took  tbe  oath  of  allegiance  to  tbe  rebel  govern- 
ment, and  drew  bis  salary  asjudge  of  their  court  fn>m 
the  rebel  treasury.  It  is  tberefbre  proposed  to  ask 
Ibr  his  Impeadunent  by  oougresa. 


A  "  I>gal  Education  AssodaUcm  "  baa  been  tbrmed 
tn  Engluid,  which  has  Ibr  its  primary  objects  the 
formation  of  a  legal  nniverslty,  and  an  examination 
test  conducted  by  a  public  board  (br  both  brancbeeof 
tlie  profbBsion.  A  bill  to  further  the  plan  Is  to  be 
kaboduced  at  this  sesaion  In  order  to  pave  tbe  way 
for  legialation  next  year.  In  the  published  scheme, 
tbe  committee  say:  "England,  it  ti  believed.  Is  the 
only  dist-olaaa  state  in  Europe  where  a  eystematio 
study  of  tbe  law  does  not  exist,  and  the  profession  of 
the  law  Is  tbe  only  prol^adon  in  England  which  exlsla 
in  a  state  of  almost  complete  tMlatlon  trota  all  that 
has  been  done  in  late  years  Ibr  the  scienee  to  which  It 
mlates  on  the  continent  of  Europe.  The  reason  of 
this  state  of  things  is,  that  in  England  aU  tbe  lawyer* 
are  praotltloneiB,  and  tliere  Is  no  school  of  law,  and 
OMTefbre  no  science  of  law,  and  no  estalsllsbed  system 
«C  leaching."  We  should  be  glad  If  some  movement 
of  the  kind  eould  be  Inaagurated  In  this  country. 
Legal  education  b«re  Is  even  more  desultory  and  de- 
Odent  than  tn  England,  notwithstanding  the  ^brts 
of  tbe  several  law  sdiools. 


Hm  president  has  nominated  Amos  T.  Akerman, 
of  Georgia,  for  attorney-general,  in  place  of  K.  B. 
Hoar,  resigned.  Mr,  Akerman  la  a  native  of  New 
Hampshire,  a  graduate  of  Dartmouth  college,  and 
about  46  years  of  age.  He  removed  to  Qeorgla  befbre 
he  obtained  his  majority,  and  studied  law  In  the  office 
of  J.  McFberson  Berrlan,  an  ex-TTnlted  States  sena- 
tor,  and  also  Frealdent  Jackson's  attomey-generaL 
He  haa  been  one  of  the  leading  lawyers  In  the  Sontta, 
but  has  never  held  pabllo  offlc*  until  appointed  1^ 
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President  Grant  Dnlted  Stales  attoine;  Ibr  the  diBtrlol 
oT  Georgia,  some  eight  months  ago.  He  was  a  union 
man  at  the  outset  of  the  war,  and  stronglj  opposed  to 
Bscesrion,  remaining  qniet,  bat  flrm  In  oppuslUon  to 
tba  rebellion  for  aome  Uma  after  hoatUlUes  oom- 
menoed.  But,  after  the  oonfederate  goramment  had 
established  Itself;  he  entered  ita  serrloe,  remaining 
therein  aboat  eighteen  montlia.  In  December  last  be 
was  relieved  from  the  political  disabiUtiee  imposed 
bj  the  fuorteenth  amendment.  Allhongh  admitted 
to  be  a  Ihorongb  republican.  It  la  intimated  that  bis 
record  during  the  rebellion  may  lead  to  bis  rqJeotiDo 
by  the  senate. 

The  detBCtt  In  our  present  sTBlem  of  selecting  expert 
witneaaeB  have  been  rendered  prominent  by  the 
recent  trial  of  MoFarland,  and  considerable  diacimlon 
has  arisen  as  to  tlie  propriety  of  having  them  aeleoted 
by  the  court.  There  can  be  lltUedonbt  that  an  expert 
selected  and  paid  by  a  party  Is  hardly  so  likely  to  be 
disinterested  and  Impartial  In  hia  opinions  as  one 
■elected  and  paid  by  officers  of  Juatloe,  Let  the  wit- 
ness desire  to  be  ever  so  lUr  In  hla  Donclusions,  he 
is  likely  to  be  led  lo  Jkror  the  views  or  hypotheses  of 
the  party  In  whose  behalf  he  la  called.  He  is  told  In 
the  beginning  that  a  certain  condition  of  things  etieti, 
npon  which  Is  based  certain  hypotheses,  and  be  Is 
called  upon  to  lend  the  aid  of  bis  skill  to  oorroborat« 
those  hypotheses,  rather  (ban  to  detect  or  expose  ihelr 
errora.  The  wish  becomes  lUher  to  the  thou^t,  and 
If  the  general  &cta  will  bear  oat  the  desired  conclusion 
be  Is  content.  Were  experts  selected  by  tbe  court 
and  paid  'bf  tbe  state  there  would  seldom  be  tbe 
slightest  Inducement  for  their  giving  an  opinion  not 
entirely  justified,  both  by  the  general  phenomena 
and  by  the  minute  details  of  the  ease.  Experts  tliiu 
selected  would  become  ministers  of  equal  and  Im- 
partial Justioe,  raOier  than,  as  Is  now  too  often  the  case, 
the  parasites  and  advocates  of  the  party  at  whose 
InstanM  they  are  called. 

"Hie  English  oonrt  for  divorce  and  mstrimonlal 
causes  has  Just  given  Jadgment  in  the  cane  of  J/or- 
daunt  V.  Mordaunt,  It  will  be  remembered  that  tbe 
suit  Is  by  a  husband  for  a  dissolutJon  of  marriage  on 
the  grounds  of  the  respondent's  adultery.  After  tlie 
commencement  of  the  suit.  It  was  all^^  that  tbe 
respondent  wss  insane,  and  this  question  was  tried 
before  a  jury,  who  found  that  she  was  Insane  at  the 
time  of  the  servloe  npon  her  of  tbe  dtation,  and  that 
she  renudned  insane  ever  einoa.  Lord  Penianoe  then 
made  an  order  staying  all  fnithw  proceedingi  In  the 
snit  nnUl  tbe  respondrnt  should  recover  her  mental 
capacity.  The  petitioner  appealed  i^lnst  this  order 
to  the  Tall  oonrt;  and  the  majority  of  tbe  conrt,  Ixird 
PsNEAItCB  and  KKATiifo,  J.,  have  afflnqed  the  order 
(Kkllt,  C.  B.,  dlsseutiug),  holding  that  the  Insanity 
of  the  respondent  Is  a  bar  to  a  sqjt.for  dissolution  of 
marriage,  The  minority  of  the  oonrt  rested  their 
opinion  mainly  upon  tbe  apalogy  of  the  oise  to  a 
criminal  proceeding,  Kbllt,  C.  B.,  argued  stnnigly 
inbifor  of  restdnding  (he  order,  and  of  st4ylng  the 
proceedings  from  time  to  Ume  as  long  as  a  reasonable 
hope  remained  that  the  respondent  may  recover ;  but 
that,  whei)  ttjat  ithall  have  ceased,  the  petitioner  should 
be  permitted  to  proceed  with  his  suit. 


OBITER  DICTA. 
A  fern  (man<— one  who  lets  tbe  land  ruD  to  weeds. 
Dust  in  the  sommer  time,  like  a  venue,  ooabt  to  be  wall 


The  Pennarlvanla  lecUlatore  ones  voted  that  tba 
"Btate-houM  land  should  be  Indoied  with  a  brisk  wall, 
and  should  remain  forever  an  open  enclosure." 

Law  dictlooartes  are  verr  naeral  lometlinea.  Oaewa 
have  before  os,  open  at  "last  slokness,"  dellnes  It  as 
"  that  of  which  a  person  died."    This  Is  a  good  Uilng  to 

A  Ifew  York  itatate  (senlon  laws.  iMXtf.  provtdsd  that 
prisoners  confloed  In  the  state  prison  shoald  bavs  two 
days  for  every  sic  montlis,  taken  off  their  term  fOrgood 
behavior ;  bat  this  ■*  iball  not  apDl7  where  the  sentsnoa 
la  for  life." 

A  prisoner  who  ms  indicted  Ibr  stealing  loods  was 
aeqoltted  by  tbe  eflbrts  of  his  connsel.  ft  appeared  lie 
was  fonnd  wlthawlieel-lMTTOw.on  which  was  some  of  tbe 
stolen  property,  Borne  one  remarked  ithat  the  eloqoent 
oonDBBl  resembled  bis  client, In asmnoh  as  "be  carried 
every  Uilns  t>efore  klm."  Some  one  else  naked  why 
ijldn'ttbey  tiaul  htm  np  tor" wheel-barratry T" 

In  Ifath  V.  BalUnbir  (1  Lord  Baym.  (86,)  the  plalntUT 
tfeelared  with  the  addition  of  "BeDUeokau."  Tne  defend- 
ant pleaded  In  abatement  ibsl  tbe  plaintiff  was  no  sen- 
tleman.  The  plaintiff  demnrred,  and  it  was  held  111.  for, 
said  the  oonrt.  It  amonnts  to  a  confession  that  the  plaint- 
iff Is  no  lentlemaa,  and  then  not  the  person  named  In 
the  connt.   He  ahonld  have  replied  that  he  Is  a  gentle- 


When  Chief  iDBtlee  Bhaw,  of  Uaisaohnsatts,  was  on 
the  bench,  one  of  tbe  associate  lodges  happened  to  be  In 
a  barber'!  shop  one  day,  haviog  hli  hair  cat.  The  pro- 
prietor, after  varluns  ot»ervatlona  peenllar  to  that  ool- 
loqnlally  Inclined  prolbsalon.  Inquired  wiMre  the  otalef 
jDatloe  wns. 

"Why  doesn't  he  ooDie  tn;  I  don't  ImI  Is  ve  he  has  been 
here  since— (naming  the  time)  but  then,"  be  added,  after 
a  pause,  "  I  dare  saj  he  has  had  mtMiiff  titt  on  W> 
mind." 

"  Are  yon  going  to  the  Aator  House  to  see  the  Indiana  T  " 
was  asked  of  a  New  York  lawyer  when  "  Spotted  Tall " 
waaon  bis  way  home  from  Waiblngton. 

"No;  why  should  IT"  was  the  r^y. 

"They  are  a  |T«at  cariosity." 

"Nol  but  I  think  I'd  go  agood  ways  to  leeaclass  that's 
now-a-daya  a  greater  cnrloalty,  menUoned  In  oar  oonsU- 
tutlon." 

"What's  that T" 

"  Persons  not  taxed  t " 

'*  YoQT  honors,"  said  a  flowery  orator,  "do  notattthars 
■Ike  marble  slatnes  to  be  wafted  about  by  every  Idle 
breeae.  Ko,  your  honors,  my  aatnte  and  Impetnoos 
brother  D>ay  rave  and  tiellow  tor  his  wretched  ollent  till 
the  oonrt  adjonmi,  bat  It  wlU  no  more  tnni  yon  Cman  the 
path  ot  lesat  reetHade  than  the  baaslng  of  a  fly  wilt 
arrest  tbe  thaoderlng  progress  of  Niagara  Falls  —  on  Os 
Onada  tiSe  I " 

This  reminds  as  of  an  introduction  we  beard  one 
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7oarUi  at  July:  "Up  fiiCDda,"  said  tbe  ohalrmui.  "I 
now  bave  the  plBasiirs  or  Introdnclns  ths  orator  of  tbe 
day,  an  aloqnent  and  dlatlDsnlahed  ion  of  New  Hamp- 
shire, that  old  Oraiilt«  Stale,  the  birthplace  of  Daniel 
Webalcr,  aod  where  John  P.  Hale  baa— uxiUad  tcWi  m 
much  pitatvrt  I " 


DIGB8T  OP  RECEST  AMERICAN  DECISIONS.* 

8U7BXHZ  OOUBT  Or  NEW  TOSZ. 


^(dOn  on  oirrMnwM  ra  <nfl<nn((V- —  It  linodefttiaetoan 
•etion  brought  by  a  eomtabltt  upon  an  asreemeDt  by  the 
plaintiff  In  an  exeontlon  to  IndemnUy  bim  asalnst  the 
eoala  of  a  aalt  bronsht  acalnit  a  deputy  ■faerllT  tbr  levy- 
ing upon  and  selling  property  which  tb«  imnatabl«  bad 
preTlonsly  levted  on,  that  where  tbe  defendanla  agreed 
tolnclemnliythe  plaintiff,  they  did  not  know  that  ha  had 
levied  other  ezecattona  apon  the  aame  property  levied 
nponbyvlrtaeof  tbelm,    Btrry  v.  g»inlnji«iy  ««  oL 


—On  ths  iTla]  of  an  Indletment  Ibr  ereotlng 
■nd  maintaining  a  powder-honae,  and  for  heeplng  therein 
a  large  quantity  of  powder,  near  a  elCy,  a  wltneaa  who 
baa  been  In  (he  Infkntry  and  artillery  eeryloe  of  tbe 
United  statea  eaunot  he  allowed  to  answer  the  qnestlon, 
**Vbat  Is  the  ordinary  mode  of  oonitractlng  powder 
nagaalnast"  snob  testimony  being  InoompecenttoproTe 
that  the  building  In  queatlon  waa  Improperly  oonstmoted. 
ArodKy  ■<  at  V.  I^AopK. 


an  action  against  a  hnsband,  after 
his  wife's  death,  to  recover  property  claimed  to  have 
t>een  owned  by  tbe  wife.  In  her  11  te-tlme.  and  to  have  been 
given  to  the  plaintiff  by  ber.  In  antldpallon  of  death, 
proof  of  tbe  declarations  of  the  wife  are  notooropetent 
evidence  against  the  detondant,  to  show  that  she  was 
the  owner  of  the  property,  where  tbe  BDswer  denies  that 
the  wife  ever  was  snch  owner,  and  etahna  that  the  prop- 
erty at  all  times  belonged  to  the  defendant  In  his  own 
right,  and  be  had  the  oonttol  and  possession  of  It  at  the 
time.    Dtvittl  V.  OaoiatouoK. 

X  TOOmetigi  ef  porMn.  —  Under  seollon  8N  of  the  code 
Of  iKocednre  the  plaintiff  In  inoh  an  action  cannot  be 
allowed  to  testify  as  Mall  the  elrcDmstanoes  of  the  trans- 
action going  to  show  property  In  the  deoeaaed,  and  «  gUt 
Iheraofto  the  plaintiff:  lb. 


1.  The  defendant,  on  translkrrlng  to  the  plaintiff  the 
noto  of  a  third  person,  tbcn  past  due,  gnarantled  lis  col- 
lection, provided  due  dlllgenoe  sbonld  ba  osed.  The 
maker  absconded  and  went  to  Cdnada,  where  he  re- 
mained, leaving  property  In  this  state,  liable  to  the  pay- 
ment of  the  debt.  Beld.  that  the  plaintiff,  belbre  ha 
ooold  recover  npon  tbe  gnaranty,  was  bonnd  toexhanst 
bis  remedy  against  the  maker,  by  sning  him  to  Judgment 
tn  this  state,  and  oolleetlug  what  he  oonld  npon  the  eie- 
entlon.    JfcxMrv.  WafiA. 

I  The  plaintiff,  after  the  maker  of  the  noto  had  ab- 
•oonded,  Issned  a  summons  against  blm,  and  obtained 
an  order  of  lAe  oourt  directing  aervloe  thereof  by  pnbllca> 
tlon,  and  that  a  copy  of  the  sammoni  and  complaint  be 
deposlled  In  the  poat-ofllce,  directed  to  the  maker.  It  bis 
residence  ooold  be  ascertained :  or  that  personal  service 
be  made,  Aeld,  that  a  oompllanoe  with  this  order  was 
necessary  to  complete  the  servlos  of  the  process,  and  to 
ilve  tbe  conrt  Jurisdiction  of  the  action ;  and  that  with- 
out such  oompllanoe  the  subsequent  proceedings,  and  a 


]  void  as  sgalnst  U 


Judgment  entored  thereon, 
grantor.  lb. 

UNITATIOHII, 

1.  .4((om^(/«i.  — Although  an  attorney  may.  within 
two  years  after  he  has  reoovered  a  Judgment,  acknowl- 
edge salls&ctlon  thereon,  yet,  upon  a  general  retainer  to 
collect,  he  Is  not  bonnd  to  wait  the  two  years  before  he 
can  maintain  an  action  against  his  client  to  recover  for 
bis  services  In  obtaining  the  JudgmenL    Bnvt  ttal.Y. 


2.  He  has  a  perfect  right  of  action  against  his  allent  for 
hU  services  In  proaecntlDg  soils  for  the  col lecUon  of  debts 
■nd  recovering  Jodgmenls  and  Issolng  execntfons  from 

'tbe  time  tbe  services  are  rendered,  without  anyprevlous 
presentment  of  his  account,  demand,  or  notlos.  And  It 
an  action  is  not  brought  within  six  years  from  that  time, 

'the  demand  will  be  barred  by  the  statnM  of  Ilmlta- 

i.  In  such  a  case,  the  slatuto  begins  to  run  ss  soon  as 
ezecallons  are  Issued,  It  not  when  tbejndgments  are  per- 
fected, lb. 


L  ChtaUr  tleetkrnt.  —  In  order  to  render  an  election  for 
charter  officers,  Inadty,  valid.  It  Is  Indispensable  that  a 
list  or  register  ot  the  voUrs  shall  be  made,  specially  fbr 
that  election.  Wtthontsucha  reglstorall  tbevotesoast 
atsneh  election  areUlegat.  and  any  election  of  any  oflloer 
is  annuity.    PUktnv.  McNair, 

•  I.  This  principle  applies  to  a  special  aleetlon,  required  by 
aolty  charter  to  be  held  annnaUy,  for  the  election  of  a 
partlcalar  class  of  oDosrs  School  oommlsslonera).  lb. 


TTtBHfftnt  kttpfng  of  fwnpou'ifvr.— The  careless  or  negli- 
gent keeping  of  gunpowder,  tn  large  quantities,  near 
dwelUng-bonses,  or  where  the  lives  ot  persons  are  thereby 


al.  V.  I%>  Aoflla, 


L  illpMscauldKHetfiriNirftur*.— 
jpneral  rales  applicable  to  the  rights  and  duties  of 
partners,  aa  between  themselvca.  Is  to  require  tbe  mem> 
beis  ots  partnership  Arm  to  devoM  their  time,  labor  and 
skill  to  the  benellt  of  the  Hrm,  and  not  to  themselvca 
Individually;  and  to  forbid  tlielr  purchasing  for  their 
own  nse  articles  In  which  the  Brm  necessnrlly  deals,  at 
the  risk  of  having  the  same,  and  theproBts  srlstng  there- 
from, claimed  by  the  Arm  as  belonging  to  them.  ITm 
AtufrioBi  Ban^  Hate  Cbiapawy  v.  JEUson. 

1.  These  rules  are  not  to  be  understood  as  prohlhltlng 
Buoh  dealings,  nor  as  making  void  any  oofitraots  which 
violate  such  rules,  but  only  as  exposing  the  member  of 
the  Hrm  who  makes  them  to  a  llablll^  to  the  flrm  to 
leader  (« them  an  aeooantotUtaprollta.  lb. 


..L  Oififti  nftur^.  —Where  the  holder  ot  a  promissory 
note  has  In  his  hands  and  nnder  his  oonlrol  a  fund  be- 
longing to  one  of  the  makers  who  Is  the  principal  debtor, 
a  surety  In  such  note  Is  entitled  to  have  such  holder  ex- 
haust that  (nnd  In  the  discharge  of  tbe  note,  before  re- 
sorting to  him,  as  surety.     WrigM,  attni'r,  tie.,  v,  Auiltrt. 

i.  Tbe  administrator  of  the  payee  of  a  note  has  a  right 
to  apply  so  mnch  of  a  dtstrlbatlve  share  of  the  estato 
ooming  to  the  maker  aa  will  pay  and  discharge  snob 

8.  Andasuretyof  the  maker,  when  sued  npon  thenote, 
by  the  administrator  of  the  payee,  has  a  right  — the 
maker  being  insolvent—  tolnslst  that  the  administrator 
shall  so  apply  the  distributive  share  ot  tbe  prindpaL  O. 
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ratnmof  theplsdKe.    Wood-     th*  tnCaraat  wlilah  had  ■eomedkfMrUie  <!>;,'« 
t.  n. 


n,  ~W1ier«,  althongb  tbe  nutlD 
bnalncm  of  a  tralD  nf  can,  npon  a  rkllnwd.  la  to  carry 
cattle,  ret  It  U  a  part  of  Ita  reftalar  btulneas.  dally,  to 
oany  aach  pawenEiri  aa  apply,  It  U  really  ^freight  and 
pamenatT  train,  whatever  the  company  may  chooae  to  de- 
nominate It.    DiUaut  T.  TTm  ifne  York  Otnirta  Bnlttvo^ 


3.  It  la  not  a  material  olreamataiioe  that  the  company 
does  not  eheok  baggage  on  anch  a  train,  or  that  Ibe  paa- 
■eogera  are  left  to  take  cbargeoflt  themielTea.  lb. 

a.  LiiMXtti/ of  eompania  for  nctrlfffOKe.  — A  railroad  oora- 
pany  la  bound  to  nee  that  there  la  a  safe  and  eommodlooa 
peaaenger  way  (Toni  the  alatlon,  6r  ticket  oOloe,  to  the 
place  where  the  paaaenger  car,  upon  a  freight  and  paa- 
MQger  train,  lunally  itApa;  and  It  la  liable  In  daniagea 
forany  iQiDryanatalaed  byapaMengernpon  aach  a  train 
In  blllDg  Into  an  Improperly  oonatrnclad  cattle-guard. 
In  «onaeqnenoa  of  the  company.  lb. 


1.  JVoqr  ft^prnvoaqfton.  — la  an  aoUon  fbr  ilatider,  the 
deltondanta,  either  beftire  or  alnoe  the  code  of  procedure, 
ooQid  not  prove,  far  the  parpoae  of  dlmlnlahlng  ttw 
pUlntilT'a  damagea,  any  act  Or  declantton  of  the  plaintiff 
agalnit  Mm,  nnleaa  aacb  act  or  declaration  formed  a  part 
of  the  ret  g«Ma.    AfeAartbon  t.  Zfotihrvp. 

l  He  aoald  pn>ve  the  general  bad  Bhamctflr  of  the 
platntlfT,  and  any  dratimataneea  wlilch,  atthe  time  the 
words  charged  were  apoken,  were  cslcnlated  to  Irrllate 
and  excite  tbedetSndant,  and  provoke  him  to  the  ntler- 
anoe  of  the  word!  oomplained  of;  bnt  It  li  no  answer  to 
the  platntllT'B  claim  flir  damagea  fbr  alander,  that  he  haa 
■aid  or  done  aomethlng  against  the  defendant,  whether 
aatlonable  or  not,  Ibr  the  parpoae  of  redaclog  aoch  dam- 
agea, onlcaa  anch  act  or  declaration  actoally  ezcllad  the 
deffludant  (o  nae  the  worda  eharied  agalnit  him.  lb. 

a.  Tet  tha  detendant  may  prove  a  »*rttt  ^  prDvooaU/xnt 
on  the  part  of  the  plaintiff^  oonunenclog  long  anterior  to 
the  apeaUng  of  the  worda  charged ;  provided  they  are 
oontlnaed  tram  time  to  time  down  to  and  at  the  time  the 
actionable  worda  are  attered.  lb. 


A  thing  may  well  be  wllhlD  the  spirit  of  a  atatvte.  al- 
though not  within  the  letter;  oc  It  may  be  wlthlo  the 
letter  and  yet  not  within  the  ajilrlt  of  It.  Anil,  aa  a 
general  rale,  where  a  itatuta  la  tntended  to  abrogate  a 
common  law  rtght,  or  lo  oonfar  a  right  not  veated  by  the 
oonunon  law.lt  will  be  aoeoDatmed  aa  not  to  go  beyond  the 
letter;  and  not  even  to  that  extent,  nnleaa  It  appean  to 
be  according  to  the  aplilt  and  Intent  of  the  aet    CnMyT. 


n  </. — The  plaintiff  employed  a  broker  ia 
prooare  a  loan  for  him  npon  atoek,  The  broker  applied 
to  the  defendant,  who  relhaed  to  make  a  loan.  AfTor  In- 
forming the  plaintiff  of  anoh  refaaal,  the  broker  went  a 
second  time  to  the  deftndant,  who  then  said  he  woald 
buy  the  atock.  The  plaintiff  agreed  to  sell  It  to  him,  and 
a  bill  of  aale  waa  execnted,  and  the  money  paid.  It  waa 
then  agreed  that  If  the  plaintiff  brooght  the  money  back 
In  ten  dayi,  the  defendant  would  retam  the  atock.  The 
money  not  being  paid  or  tendered  within  the  ten  days,  It 
waa  held  that  an  action  wonld  not  He  against  the  defend- 
ant to  recover  damages  fbr  a  mnversion  of  the  stock. 
Woodworlh  V.  Morrii. 

X  Held,  olMi,  that,  U  the  tranaaetlon  waa  a  ptedet,  the 
defendant  waa  entitled tolnlereaton the  loan;  nnleaa  the 
■a  that  he  would  accept  the  principal  wlth- 
d  within  the  time ;  and  that  a  ten- 
[rf  the  ptnclpal  after  the  day,  wltbont  onrlng  to  pajr ' 


1.  Baaoveiiiig  bank  oBtr.payme7iU.  —  Where  thB< 
sold  to  the  plalntlffftir  tlTT  an  aoooant  of  lift  agalnat  the 
government  for  bis  servlcea  as  an  enrolling  offleer,  npon 
which  only  ISO  was  Anally  allowed  by  Ihe  provcat  mar- 
ahal;  hid,  that,even  If  the  defendant  sappoaed  at  ihe  Ume 
that  be  waa  entitled  to  the  whole  anm,  It  having  tnraed 
ODt  tlMrt  he  waa  not,  he  was  bonnd  to refnnd  to  the  plaint- 
iff the  amoant  which  Ihe  latter  overpaid  him  for  the 
claim.  And  that  the  plaintiff  coald  recover  that  amount 
wlthoot  applying  to  the  defendant*  to  have  Ui«  oontract 
readnded.    Actkuh  v,  JMnamt. 

1  BtU,  alto,  that  althongh  tha  plaintiff,  In  hla  oom- 
plaint,  alleged  that  the  statements  of  the  defendant  to 
him  were  ftOae  and  fimdnlent,  atul  he  eoaU  reeoT«r,  If 
helOOTed  enonghtosoalaln  an  Implied  warranty,  though 
no  soob  fraud  w«aah«wn.  lb. 

•.  AnwlMlmt  nprmrmaHixu  and  eowaaalainC— Tha  d»- 
fsndantion  selling  to  the  plaintiff  aaaooonntasalnat  tha 
government,  represented  that  he  bad  performed  alzty- 
fbor  daya  aervieea  as  an  mtnlJlKg  fffleer  and  In  notifying 
men,  attsper  day,  when.  In  Csot,  be  had  already  bsen 
paid  Iter  the  time  apent  in  imrvUing,  and  he  had  been  en- 
gaged only  tendByslnaa((fb*i{rthetaen,kir  which  latter 
•ervtoea  only  Ml  waa  flnally  allowed  upon  the  aoooant. 
Bid,  ttMt  thejndae,at  the  trial,  waa  wanwiledln  dlreM- 
Insaverdlotln  Ikvor  of  the  idalntlfflbr  fraodolent  r«p- 
reaeutatlona,  aa  wall  aa  (or  ttvad  In  tha  iiiiiiiiialniiiiil  of 
material  Iheta  by  the  defendant,  lb. 

i.  The  general  rale  Is,  that  If  a  party  aeUIng  any  thlag 
of  valne  wUUblly  utsrepresenia  the  true  charaoter  oTlt, 
and  thereby  detnands  the  purchaser,  he  Is  r^ional  ble  for 
the  damiwe  which  the  IMtar  anstalns.  Every  exoeptleB 
to  this  rols  abonld  be  founded  npoo  soms  stroDg  or  idsar 
reaaon  tor  making  It.  lb. 

t,  3toHlir  €f  jmrofcaia  ataanr.  —  As  a  general  rule,  a  pur- 
nhaaer  «t  ohattala,  In  order  to  reeovar  damagea  for  tha 
non-delivery  of  Um  property  by  the  vandor,  parsoaLnt  to^ 
the  eoDtract,  moat  ahow  either  a  tender  of  the  purchase 
price,  or  that  he  waa  ready  to  pay  It,  when  he  made  the 
demand ;  espeolally  where  there  Is  a  mere  bllure  to  per- 
tona  on  the  part  of  the  vendor.  Bat  where  the  vendee 
rxAiast  to  deliver  the  property,  when  It  Is  demanded  of 
him,  the  purchaser  Is  not  bound  to  tender  or  oSbr  tha 
money  to  him.    Aitdtriim  t  ■  St*neaod. 

t,  CUUnied/saJ*.— Theplalnuak,atTarla«w  times,  sold 
and  delivered  to  the  defendant  dry  goods  out  of  ttaalr  . 
•tors,  to  an  aggregate  amount  of  fSU-K.  In  conalderatliHi 
of  whioh,  and  in  payment  thereof;  the  latter  agreed  U> 
deliver  to  the  plalntiak,  on  or  before  a  dagr  speoiaed, 
nails,  at  the  rate  of  tUTX  per  KM  Iba.  .Said,  tha»  Iba 
transaction  was  a  pmluitt  </  dry  peotti  from  the  plalnlUh 
by  the  defendant,  bom  time  to  time,  on  credit,  the  good* 
being  delivered  at  the  time  ot  Mtoh  purobase,  and  to  b« 
paid  for  In  nails,  on  or  befcl*  the  day  menttoned,  and  net 
nalii,  to  be  paid  for  In  dry  goods,  or  even  an 
nails  for  d^  goods;  and  that  the  plalntub 
were  entitled  to  recover  the  balance  ot  the  purchase 
money  of  the  goods  aold,  remaining  unpaid,  withlntcnaL 
Btrriek  K  oL  v.  OarUr. 

OOUBT  or  APPEUJB  OT  lCABYI.Aini.* 


1.  Vhere  posseaalon  ot  land  la  ahown  td  have  existed 
tor  a  great  length  of  time  without  Interraptlon,  all  thoae 
clrcumatanoes  or  formal  ceremonies  which  the  law  deems 
necessary  to  make  aach  posseaalon  rightful,  will  be  sup- 
plied by  preanmptloD,  and  the  possession  thus  supported 
will  not  be  disturbed.    Crook  v.  Olmn  tt  at 

3.  An  ezcluaive  advene  posaeaslon  for  mor«  than  twenty 
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y«ua  by  A  mortgai**  uid  thoa*  olslmltis  Dtmer  him, 
irlttaoDt  knj  MMOUDt  or  aeknowledgment  o(  a  snbalMlBt 
martc«i«,  la  •  conplMa  bttr  to  an  appUoatlon  tbranir- 
render  and  oanaellatloii  «f  the  mortose,  and  a  dellTetr 


•.  Hi**tabiUofllB>llatloD«appUaatotnataatat«a.  i& 

4  Whwa Ui«t« laatnutae in eilalenee torepreaentthe 

•lilail  giM  InM  and  hat  rlghta  and  InleiMt  Id  the  tmat 

wtM*,  the  atatale  of  Umltatlona  ban  aa  •ItbcKDaUy  aa  If 

tb«n  axlaMd  no  diMblll  ty  In  the  «mM  giu  InaL  Jk 


A  iMTty  being  largalr  In  debt,  nude  a  deed  of  aaalfn- 
ment  In  tnut  tor  hU  «redUoia.  In  lt»  ivottal,  the  deed 
■tated  the  (act  of  hla  Indebtednaaa,  hto  Inability  to  pay 
hUdeMa  In  fall,  and  hladealie  to  provide  far  the  payment 


aofT  notes,  dal>la,  wana,  menhandtae,  aMorlUea,  and 
TOtMheia  11^,  and  aAheting  the  parmoit  of  moner ,  olalnu, 
M  AtiMNan,  and  property  of  arary  name  and 
rar,  «i  and  beieaclut  to  him,  and  wMeA  s« 


an  afUtor  thaappalleaa  (oradltoi* 
eompaUed  to  Mrreodar  M  him  a  •ox 
fa>  dlaeharge  their  etalm.  nia  aom  was  handed  over  by 
!o  hla  prloolpala.  The  ntoney  thna  reoOTorad 
id  In  the  aohednie  A  annejcad  to  the  deed 
It  brooBht  Iqr  the  bnateea 
it  the  lytpelleea  to 
r,  ■■  balonalng  to  the  tnut  eatate,  the  money  k> 
hem,— iMdf  1.  That  the  Tl^t  to  thla  money 
did  not  paaa  to  the  tmatee  under  the  deed.  2,  That  the 
Senval  Torde  oontelned  In  the  dead  ware  reatralned  and 
Umlted  by  the  reteranoe  to  the  eohednle  A,  whloh  did  not 
^mbmaa  aald  money.   3B* 


L  Uhdar  the  aat  of  Mn«reM,  entlUed  "  An  aot  to  eatab- 
Ilih  a  nnllUm  ■yatein  of  bankmptoy  Ihronthont  the 
United  Statea,"  approved  Manb  3,  isn,  the  federal  ooorta 
have  exalaalve  JarladloUto  In  all  matcera  and  prooead- 
ln(i  In  bankruptcy.     Fa*  OtbyoHl  v.  Ovt  it  oL 

I  The  application  of  a  party  Itar  the  benellt  of  the  lu- 
aolvent  lam  of  Uaryland,  Uanaotofbnnkniptey  vlthln 
the  provialoae  of  the  Mth  aeotlon  of  the  bankrupt  Uw  of 
the  United  State*.  lb. 

•.  The  Iniulllolencyoftbesaaeta  of  an  Ineolvent  debtor 
to  p<v  Ofty  per  cent  of  tale  debta,  and  the  DDoertalnly  of 
his  being  able  to  procare  tbe  written  consent  of  a  ma- 
jority In  namber  and  valae  of  hiB  creditor*,  who  have 
proved  tbelr  clalou,  to  hie  dlacharge,  la  no  way  aUbet  the 
Jnrisdictlon  of  the  bankrapt  conrli  it>  Jariwllctlon  Is 
Id  dependent  of  the  right  of  the  party  oltlmately  to  obtain 


tg  qaeatloiis  ol  priority  In  the  diatrlbn- 
>f  ftiDdaln  ooort,  there  li  an  nnlveraal  oononrrenoe 
■t  that  the  Intention  of  tbe  partle*  eon- 
It  govern,  where  that  can  be  dlaoovered,  nn- 
ime  role  of  law.    Clkew,  oiba'z. 


a,  Wheretheroeaalngorthepartleehaabeenexpraaed, 
orean  be  inferred  from  their  aeli,  there  haa  been  nodlUI- 
onlty  In  dlapoalng  of  the  qneetlon.  lb, 

t.  No  partlcnlar  form  of  aaalgnment.  Indicative  of  pre- 
lerenoe,  laeuentlal.    lb. 

4.  A  being  Indeblad  to  B,  gave  to  her  three  aeveral 
Uotea,  Itir  lonu  amoontlng  togetberto  the  whole  debt, 
•nd  payable  reapeeUvely,  tbree,  foar  and  Ave  year*  sfler 
dale;  aiidattheiaiDetlmeexecatedamortfagetaaecare 


tbe  payment  of  aald  debt,  at  tbe  r««pnetlTe  period* 
Umlted  br  the  notee.  On  tbe  laine  day  B  aaalgnad  to  O 
the  note  lliat  matorlng,  and  alao  her  Inureat  In  aald 
morlgagB,  to  be  htid  by  C,  In  a*  AiU  and  ample  a  manner, 
to  the  extent  of  the  aam  expreeied  in  said  note,  with  all 
tliLeniBt  which  might  accrue  ibereon.  and  ooata,  (Aaigea 
•nd  eipensee  Incident  tbereto,  and  to  that  the  Bald  0 
Rhonld  have  priority  of  lleo  tberefcrr,  as  the  aald  B  might 
or  oould  have  held  the  aame.  If  laid  Bislgnment  had  not 
been eiecnted.  ThiaBaelgnmeDtwaadDlyseknowledged 
and  recorded,  and  by  aabaeqoent  aaalgnmenta,  atdltltor- 
ent  ttmei,  duly  acknowledged  and  recorded,  the  other 
notei,  with  a  pn  lanto  Intereat  In  tbe  mortgage,  were 
aaalgned  by  B  to  other  partlea.  The  mortgaged  property 
having  been  eold,  under  proeeedlnge  tor  a  foreelonire 
Inetltated  by  C,  the  net  proceed!  of  lale  proved  Innilll* 
dent  to  pay  the  llrat  note,  with  Interaat  thereon.  Biid, 
that  m  dlatrlbDtlng  the  net  prooeed*  of  aale  C  wai  entitled 
to  a  preference  to  the  whole  ezMntof  hlaelalm.  lb. 


L  Aeredltor  whohae  reooveredajadgmentagalnat  the 
exeontor  of  a  anrety  of  hla  debtor,  may  enforee  bla 
oialm  by  exeoatlon  agatnit  the  property  of  tbe  ezeoolor, 
nothwlthitandlng  the  pendency  of  an  tmnnellon  enjoin- 
ing  the  credlton  generally  of  the  principal  debtor  trota 
proceeding  agalnat  him  at  law.  .Baoli,  ix'r,  v.  Otboum 
elat. 

X  An  abaolate  Judgment  agalnat  an  ezeentor  la  ecmcln* 
live  of  tbe  ezlatenee  of  the  debt  and  the  enffldency  of 
aneu  topay  It;  and*  fiaH  ^laiaf  may  be  Ueued  thereon 
and  levied  npon  the  land*  of 


1.  In  an  action  tor  goodi  lold  and  delivered,  and  money 
lent.  It  la  not  competent  for  the  plslntllT  to  plaee  In  tbe 
hand*  of  a  wltneaa  tbe  aoeonnt  npon  which  tbe  action 
wa*  brooght,  for  the  porpoee  of  refnahlng  bl*  recolleotlon 
aa  to  tbe  partlonlar  Items  and  dale*  therein,  tbe  aceoant 
being  mM«ly  a  copy  wbleb  ibe  wltnea*  aaw  made  from 
the  original  entrle*  In  the  atore-book  of  tbe  plalntlA 
H'ord  V.  LeOeK. 

X  Sntrlee  In  tbe  ledger  and  day-book  of  the  plalnttlT. 
In  the  handwriting  of  the  party  aoogbt  to  be  charged, 
may  be  offered  In  evidence,  aa  declaratlcna  or  admle- 
■Ion*  made  by  him,  agalnat  hi*  own  Intereat.  lb. 

1.  Tbe  plaintiff  offered  In  evidence  entrlea  made  In  bl* 
ledger  of  chargea  agalnat  the  defendant'*  teatator,  and 
claimed  that  the  aame  were  admlealble,  beeanae  he  had 
regalerly,  year  by  year,  witbin  twelve  months  tram  tbe 
date  of  nndi  charges  reepeetlvely.  In  pnrauanee  of  tbe 
Od  •eotion  of  Article  ST.  of  tbe  cede  of  public  general 
lava,  made  oath  to  the  aale  and  delivery  of  the  goods, 
elo.,  charged  In  aald  ledger,  the  affidavit  being  written  in 
the  ledger,  at  tbe  end  of  each  year'*  charge*.  He  did  not, 
however,  make  the  additional  catb  required  by  the  aame 
■action,  whenever  a  lolt  Is  bronght.  Btid,  That  thia 
delect  was  not  cured  by  the  aot  of  18M,  eh.  lOt;  and  the 
evidence  offered  was  properly  exolnded.  An  obleetlon 
to  Uie  oompelency  tit  a  wltneaa,  made  alter  he  has  been 
■won,  bat  before  his  examination  In  cUsj;  Is  In  Urns.  lb. 


1.  Itade  llxtnressnd  balldlngs  for  trade,  no  matter  bow 
strongly  attached  to  the  soil  or  Ormly  Imbedded  Is  It,  are 
treated  aa  personal  property,  and,  aaaacb,sab)eet  to  re- 
moval by  tbe  person  erecting  them.  JiforMam  OnUroI 
S.  R.  Ca.  V.  Canum  Oa.  tf  BalUmon. 

2.  The  rood-bed  or  erallway.  tbe  rait*  Ibstened  to It.and 
the  bolldlngaat  tbe  depots,  are  real  property ;  bnt,  under 
certain  clrcnmutance*,  they  maybe  trade  llxturea,  and 
be  treated  as  penooal  property.  lb. 

■.  The  ground  upon  whloh  a  tenant'*  right  to  ramovn 
ht*  Uztnres  ha*  been  limited  to 
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tonn,  rMta  upon  (be  doctrlna,  thM  If  hs  nc«lBcl«d  to 
a<r«ll  hlnuaUor  bta  right  within  thta  period,  the  law  pn- 
nmad  Uist  h«  Toiantorllr  rallnqolabeil  bis  Dial m  In  IkTOr 
ot  tbe  laadtord.  ThU  prMamptlon  cannot  ariM  whwa 
Iba  term,  being  nnoertaln  in  lUocmtlnnanM,  may  IM  tar- 
mlnated  anddonly,  and  wltboat  prerloiu  notlM.  lb. 

wttmaxD  oumoK. 
On  the  3Dth  of  Deoember,  1MB,  H,  praaented  himself  at 
the  Oomnierolal  and  I''annen'  National  Bank,  to  whoM 
ollloen  he  wai  nnknowa,  and  atated  that  he  dealred  to 
open  an  aoooant,  and  preaeQt«d  a  chesk  on  tb<  Flnt 
National  Bank  foTKBOa.lS,pnrportlnc  to  baT«  been  drawn 
by  A.,  dated  the  IStb  of  Deoember.  and  payable  to  the  ot^ 
derof  H.,  who  Indorsed  It,  and  tbe  amoontof  the  check 
was  entered  tw  bis  credit  aa  cash  In  a  bank-book  fur- 
Ulahedby  the  bank;  but  on  tbe  same  day  (be  teller  was 
directed  b;  the  casbier  not  to  allow  tbe  aoeonnt  to  be 
drawn  opon  until  tbe  depnelted  check  waa  known  to  be 
good  or  waa  paid.  On  tbe  rbllowlng  morning,  tbia  check 
waa  sent  to  tbe  clearing  bonse,  and  tbenee  waa  taken  to 
tbe  First  National  Bank,  where  It  waa  pasaed  aa  gennlne 
byUie  proper  ofllceraof  the  bank,  charged  totbeaooonnt 
Of  A.,  and  oradlted  to  tbe  Commercial  and  Farmers'  Na- 
tional Bank.  By  the  imstom  and  nsage  of  all  the  banks 
in  the  city  of  Baltimore,  where  a  check  Is  sent  throngh 
Um  clearing  honaa  to  the  bank  on  which  It  Is  drawn,  and 
la  not  beard  front  before  eleven  o'clock  of  Ibe  day  on 
wbldiltlsao  sent,  the  twnk  sending  It  baa  the  right  to 
aasnme  It  waa  good  or  had  been  paid,  and  to  act  accord- 
ingly. On  the  Hi  December,  H,  called  atthe  bank  where 
he  bad  made  tbe  depoelt,  with  hla  bank-book,  flilod  np  a 
Aeek  for  t*,SO0,  payable  to  hla  own  order,  and  banded  It 
tor  payment  to  Ibe  paying  teller,  who,  after  satiating 
himself  by  Inquiry  of  tbe  receiving  teller  aa  to  hla  Iden- 
tity, and  by  tbe  examination  of  tbe  books  of  tbe  bank  as 
to  tbe  stale  of  bis  accoant,  paid  him  tbe  amonnt  of  bis 
ebeok.  On  tbe  21tb  December,  the  acoonnt  of  A.  waa 
ovetdrawn  to  tbe  amonnt  of  W3,  on  the  books  of  tbe 
First  National  Bank,  and  tbe  overdrawing  eonthmed 
nnUl  the  Sttb,  when  bis  aoooimt  waa  overdrawn  HJRTi 
after  bank  hoara  of  that  day,  A.  waa  for  tbe  fliat  time  !■• 
fbrmed  by  the  bank  olUcers  of  sncb  overdrawing,  when, 
vpon  an  examination  of  bis  acoonnt  and  cheeks,  hepro- 
Donnced  the  cheek  depoalted  by  H.  a  tbi^ery.  Notice  of 
the  forgery  was  given  by  ttie  Flrat  National  Bank  to  the 
Oonunerclal  and  Farmera'  National  Bank,  on  the  list  of 
December,  and  repayment  of  the  money  demanded ;  bnt 
tbe  latter  denied  Its  liability  twyond  the  )100.16,  atlll  re- 
maining to  tbe  credit  of  H.  The  Flnt  National  Bank 
having  refonded  to  A.  the  amonnt  of  tbe  forged  ebeak, 
aned  the  Commercial  and  Farmers'  National  Bank  to  re- 
cover the  amonnt  iboa  paid.  Held:  I.  That  the  law  Im- 
poaed  npon  the  First  National  Bank  the  obligation  ot 
knowing  tbe  algnBtnreofA..  one  of  Its  depositors,  and  It 
Is  therefore  not  entitled  to  recover  from  the  Commercial 
and  Farmers'  National  Bank  the  aain  of  (4,SM.  paid  t>y 
Ibe  latter  to  S. ;  for  as  between  parties  equally  Innooent 
and  equally  deceived,  bnt  where  one  ts  bound  to  know 
and  to  act  upon  lis  knowledge,  and  tbe  other  has  no 
mewis  of  knowledge,  tbe  loss  aboald  be  thrown  upon  the 
former  rather  than  upon  the  latter.  3.  That  the  sending 
of  the  check  depoalled  by  H.  Ihrongh  tbe  clearing  bousa 
l>y  the  Commercial  and  Farmers'  National  Bank,  and  tlie 
Isllnre  to  commnnlcnle  to  the  First  National  Bank  the 
fact  tbat  It  was  received  from  a  stranger,  waa  not  ancb 
negligence  Bssbould  throw  thelosanpoo  the  former  bank. 
&  That  Ibe  Flnt  National  Bank  In  entitled  to  a  Judg- 
ment for  tlOi).l\  the  balance  remaining  In  the  (Commer- 
cial and  Farmeri'  National  Bank  to  the  credit  of  H. 
Oommtreiat  and  Farmen'  tTatfonat  Bank  v.  FlrM  Notkmat 
Bank. 


gnardlan  without  oompetent  legal  antborlly,  and  to 
which  the  ward  had  no  legal  tiae  or  claim  during  Ua 
minority,  qitltorawl  OtiWilT.  T*««a««,iiw</iHii[rtim. 


The  plaintUh  prooured  from  the  defondant  a  pOIley  of 
ifHDrancai,  Iqr  tbo  t«rmB  of  wbleh  tbeywer*  not  lo  keep. 
In  the  buildings  oooapled  t>y  them,  any  artielea,  gooda, 
or  merobandise,  denomlnal«d  haaardona,  or  extra  er 
specially  haaardona  In  tbe  conditlona  of  Inatmnoa  an- 
nexed to  the  policy,  exoept  aa  provided  In  tbe  policy  ot 
thereafter  agreed  npon  by  the  insurer  In  writing  upon 
the  policy.  Sntweqnently  an  indorsement  waa  made  on 
the  policy  In  tbe  following  language  ;*■  Fwmtasion  given 
to  keep  one  barrel  of  benaliui  or  turpentine  In  tin  ana, 
and  one-balf  barrel  of  vamisb  for  use.  In  No.>  Ounmeroe 
street."  The  plain tiflh  were  engaged  In  the  business  of 
reotlfying  and  selling  liquors,  and  tbelr  business  re- 
quired Uie  use  of  beutlne  for  oertiJn  purposes.  Tbe 
benilne  waa  always  brought  In  a  barrel,  rolled  Into  tha 
warehonae,  and  transferred  by  maana  of  a  syphon  Into  a 
aingle  can,  os^able  of  lioldtng  tbe  contents  of  one  barrel. 
On  one  occasion,  while  this  transfor  was  being  made,  an 
explosion  took  plaoe  which  set  are  to  and  deatroyed  the 
warehonae.  In  an  action  on  tbe  policy  of  inanraaoe. 
Held,  I.  TbatalUrand  reasonable  oonstruotlon  must  be 
given  to  tbe  Indorsement  so  Ibr  as  the  Intention  of  the 
parties  can  be  dednoed  from  the  terms  employsd.  2.  That 
said  Indorsement  wa«  not  a  warranty,  but  a  ptrmimton 
given  by  the  Insurer,  and  to  be  aubstantlally  oompUed 
with  on  tbe  part  of  the  Insured,  to  enable  them  to  claim 
the  benellt  of  the  privilege,  t.  That  there  was  a  mbitan- 
Mol  oompllanoe  with  tbe  provisions  of  tbe  indoraement, 
111  keeping  tbequantlty  BpedSedln  <n>«tln  can.  4.  That 
nuder  tbe  permlaslon  to  keep  tbe  tMuilne  for  use  to  tba 
extent  ipecllled,  tbe  Insured  were  not  reauieted  In  their 
right  to  procure  It  In  anynaual  way;  and  the  parcbase 
of  It  from  merchanta  or  other  persons  having  it,  and  lla 
Introduction  and  transfor  tmra  the  wooden  barrel  to  the 
tin  can,  were  allowed  to  Uie  insured  by  every  reaaonable 
Intendment.  6.  Tbat  the  temporary  Introduction  into 
the  t>arrel,  waa  not  the  kteplngi^U,  In  tbe  wooden  liarrei, 
and  cannot  in  any  Jnat  sense  IM  considered  violative  of 
the  terms  of  tbe  Indorsement,  t.  That  sJthongb  tbe  firs 
may  have  been  attributable  to  tbe  wantor ordinary  eBr«. 
or  the  &ult  and  negligence  ot  tbe  insured  or  tbelr  em- 
ployees or  agents,  yet  In  tbe  absenoe  of  Itaud  or  design 
tbeirrlghtofreoovery  waa  not  barred  thereby.  7.  Tbat 
what  may  bave  been  tbe  koM  of  the  Insured  In  regard  to 
tiie  Axiptagof  tbe  benatne,  could  neither,  under  the  terms 
ot  tbe  original  policy  (which  provided  that  the  keeping 
ot  any  of  tbe  prohibited  articles,  or  the  storing  thereof  on 
tbe  Insured  premlaea,  only  operated  to  make  void  tbe 
policy  sc  tdv  a*  (flqi»en  «a  <unl),  or  tbe  indoraemeni, 
bave  any  application,  nnleaa  at  tlnHtikt  itfihe  occuri'saea 
<^llttfir*,  the  barrel  ot  benslnewas  actually  storsd  or  kept 
upon  the  premisea  in  the  wiiadeii  bornl;  MVykaii  Jnr% 
.WMttfardttoL 


Where  a  party  l«  sued  by  a  wmi^t  name,  and  the  writ 
is  served  on  the  party  intended  to  1»  aned, and  ha  tBUs  to 
appearand  plead  tbe  misnomer  In  abatement,  and  auf- 
fors  Judgment  to  be  obtained  I>y  defhnlt  against  him  In 
tbe  erroneous  name,  be  la  concluded,  and  eieontlon  may 
be  Issned  on  tbe  Judgment  in  that  name  and  levied  npon 
tbe  property  and  ellbela  of  tbe  real  dafendant.  ftnt 
N'ational  Bank  nf  BaMmort  v.  Jbpvsrs. 


When  a  mortgagee  acquires  the  equity  of  redemp- 

L  In  tbe  mortgaged  property,  it  does  not  follovr  aaa 

ennseqnenee,    that    the    mortgage  tteemnes 

merged  and  extlngulsbed.    A  person  becoming  entitled 

to  an  estate,  subject  to  a  charge  for  bis  own  banellt,  may. 
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It  ha  elect  lo  ta  do,  and  manlfeit  inch  election ,  take  the 
eaUte  and  keep  ap  the  charge.     Folk  v.  SeynotdM, 

3.  A  ooDTt  of  equity  vlU  aometlmei  bold  a  charie  ejc- 
tlngDtilied,  when,  b;  the  strict  rulea  guvemlii|  the  aab- 
Ject  at  law,  It  wODld  be  regarded  a*  aDbalitlng;  and 
■ometlmea  preaerve  It,  where  at  law  It  wonld  be  merged; 
the  queiUoa  belni  aa  to  the  latenUon.  actual  or  pre- 
■omed,  ot  tbe  peraon  In  whom  tbe  Intereata  are  onlled, 
rounded  apoo  Uie  iwuon  or  neoeulty  of  tbe  cue.  lb. 

8.  AAanajhlaaaalcDQaof  amoilgBcebaaanqueatlanably 
the  right  to  Ole  a  bill  In  eqall7  to  relieve  tbe  mortcosed 
eatale  from  tbe  cloud  and  embarraaament  produced  by 
the  unfouDded  pretenaiooa  ol  a  purchaaer  at  a  lax  lale. 


1.  In  an  action  nnder  the  atatnle,  by  a  father  to  rBOover 
damacee  from  a  railroad  company,  for  the  death  of  hla 
child,  aged  about  flTe  yeara,  caused  by  Ita  Degllgence,  the 
plalntiiriaentltled  to  recover  If  It  appear  that  the  death 
reanlted  from  the  want  of  ordinary  care  and  oautlon  on 
the  part  of  the  defendant,  and  that  the  child  naedaueh  care 
■a  might  reaao&ably  be  expected  under  the  elrcnm- 
itancea  frotn  one  of  her  age  and  Intelligence,  and  that 
the  parent  or  peraon  to  whoee  care  ahe  waa  Intrnsted  at 
the  time,  did  not  by  hla  negligence  directly  contribute  to 
produce  the  reanlt  complained  of.  Baltimore  aiut  OMoB. 
X.  Oo,  V.  SUUe.  urn  tf  Fry/er. 

lThetenna''orainaryundreaaonableeaTe"arerelatlTe 
and  dependent,  and  whether  anch  oare  haa  been  uaed  can 
only  be  determined  by  eonaiderlng  the  age  and  capacity 
orthe  peraon  Injnred.  lb, 

tL  In  aetlona  under  the  atatute,  or  In  other  caaea,  where 
partleaaoe  forperaonal  Injnrlea  aolTbred  byotherathan 
tbemaelvea,  no  recovery  can  be  had  If  the  party  entitled 
to  the  action  be  guilty  of  negligence  or  the  want  of  care, 
whereby  the  tnjDry 


L  Where  a  party  by  hla  oondnot  held  hlnuslf  out  aa  a 
partner  of  another.  In  a  tranaactlon  atltetlnga  third  per- 
aon, who  had  reaaonable  gronnda  to  believe  that  he  waa 
BDch  partner,  and  ao  truated  tbe  Arm,  and  hadnoknowl- 
•dga  to  the  contrary,  they  will  be  clearly  held  partnera 
aa  to  anch  third  peraon.     Thomat  v.  Ottan. 

&  Whether  a  peraon  held  himself  out  aa  a  partner  la  a 
Iket  to  be  aacertalned  by  the  Jury  from  all  the  evidence 
In  the  oaae.  lb. 


I.  A*  a  general  rale.  In  aetlona  upon  partnerahlp  eoo- 
tiaeta,  all  Uie  partner*  ODght  to  be  made  defendanta,  bnt 
the  omlaalon  to  do  so  can  only  he  taken  advantage  of  by 
plea  In  aliMement.   BmXK  v.  Cbot*. 

%.  In  default  ot  aneh  plea,  a  Joint  contract  stay  be 
onbred  In  evidenoe  In  aupport  of  the  aeparate  oontraot 

g.TheobJectlon  to  aulnterrogMory  that  It  la  "leading," 
being  to  tbe  form  and  manner  Id  which  theqoeatlon  waa 
put,  ahonld  be  taken  before  tbe 
the  evidence  Is  taken,  lb. 

1.  Where  evtdenee  haa  been  oAred 
•Up  between  the  defendant  and  hla  aon,  and  that  tbe 
bnalneaa  waa  carried  on  In  one  plaoe  In  tbe  name  of  tba 
•on.andlnanotberlutbenaaieof  tha  Ibthar,  It  Is oom- 
patent  and  proper  tat  tha  plaintiff  to  explain  why  tbe 
gooda  (the  prloe  of  which  waa  the  sabJeet  of  the  aetlon) 
were  chaiged  to  tbe  fktber,  and  the  drcumalancea  under 
wbtoh  they  were  delivered.  A. 

S.  Where  the  defendaiit  had  ollbred  evidence  to  prove 
that  the  "  eana  "  meotloned  In  the  declaration  were  aold 
toT.  B.B.(notadefcDdantln  theactlonkltlaeompetent 
for  the  plalnUO;  In  rebnttlng  tbla  taallnHmy.  to  prove 
what  waa  tba  eredit  of  T.  B.  8.,  and  to  explain  why  he 
woold  not  have  ItaTBlabed  to  him  Iha  eiOM  in  ooDlro- 


i.  A  contracted  with  B  to  manutkcture  and  deliver 
to.  the  latter  certain  mm;  In  an  action  by  A  ngHlnat 
B  for  the  price  of  the  cana,  B  offered  to  prove  ibat 
H,  the  agent  of  A,  while  tbe  cans  were  being  munuCac- 
tured,  staled,  on  several  occaalona,  that  he  was  selling 
the  same  to  T.  R.  B.  Held,  that  tbe  evidenoe  was  liable 
to  two  objections,  lak  It  offered  fOrthe  pnrpoee  of  Im- 
peaching the  witness  H,  he  should  have  t>een  flrst  asked 
whether  be  had  ever  made  such  declaration  a ;  and  3dly. 
JJavlagbeen  made  afierthe  alleged  contract,  thededara- 
tlons  were  not  binding  on  A.  lb. 

T.  In  an  action  against  a  party  to  recoversnndryclalma 
placed  In  his  bands  tor  collection,  and  upon  which  he 
bod  obt^ned  Judgments  before  a  Justice  of  the  peace,  tha 
Justice  test! fled  (the  exec utlona  on  tour  ot  said  Judgments 
not  being  produced  at  tbe  trial)  that  the  entry  "made  and 
antlsBed  "  on  his  docket  In  each  of  said  fonr  Judgments, 
waa  mads  by  himself,  from  Information  communicated 
by  the  defendant  \  but  that  independent  and  apart  nrom 
the  entries  aforesaid  on  his  docket,  he  had  no  knowledge 
or  reooltectloQ  of  tbe  admission  by  tbe  defendant,  that 
be  had  collected  these  Ibur  Judgments.  BtM,  that  white 
tbe  entries  themselves  were  not  admissible,  as  evidence, 
they  could  be  used  by  the  witness  for  the  pnrposeof 
refreshing  bis  recollection  aa  to  the  adrolaslonaof  thede> 
lendBut,  and  the  parol  teatimony  was  proper  to  go  the 
J  nry  to  charge  the  defendant.    BpQxr  v.  Nydegger. 

8.  Claims  plnoed  in  the  hands  of  a  constable  foreolleo- 
tlon  and  receipted  fOr  by  him  aa  snch,  and  which  be  col- 
lected, may  be  recovered  from  him  l>y  tbe  assignee  ot  said 
cJaims  In  an  action  ot  outoi^Mil,  In  hla  own  name  for 
money  had  and  received.  B>. 

B.  An  owner  of  claims  may,  by  parol,  antborlie  an- 
other  to  assign  them  in  writing,  lb. 

10.  Theenlry  of  ajndgment  to  the  uaeofaparty  Implies, 
in  the  alMenoe  ot  any  proof  to  the  contrary,  that  it  haa 
been  legally  asalgned  to  htm.  lb. 


1.  If  tbe  creditor  releaae  or  compound  with  the  princi- 
pal debtor,  wlthont  the  oonsent  of  the  surety,  although 
•k  principal  debtor  may  be  In  Insolvent  circomatanoee, 
and  the  arrangement  with  him  be  In  tmth  to  tbe  anrely'i 
advantage,  it  will,  nevertheleaa,  dlaohargethe  latter  from 
all  reaponalbUlty.  <»<nitt«r,<nHM*,  v.  (AiliM&mkq^Sal- 

9.  But  before  a  surety  or  Indoraer  can  be  exonerated 
from  his  mponaibllity  npon  the  ground  that  there  has 
been  an  nnaathorlied  indulgence  given,  or  composition 
made  with  the  principal  debtor,  it  must  be  shown  that 
aocb  ludnlgenee  or  compoaltion  has  been  eflbcled  by 
someextn'eas  agreement  founded  npon  a  valid  considera- 
tion, and  which  la  legally  binding  on  the  creditor.  lb. 

\.  Part  payment  oftbe  amount  d>ie,whetherby  princi- 
pal or  anrety,  will  not  diacharge  the  aurety,  even  where 
It  la  agreed  that  anob  part  pttymant  shall  have  that 
effect,  a. 

1.  Where  a  party  la  bound  to  pay  a  eertain  sum,  there 
Is  no  eonslderatlan.  In  contemplation  of  law,  Ibr  a  prom- 
lae  that  a  less  sum  shall  be  reeelved  In  satialhctlon.  fa. 

B.  Aand  B,byawTltten  agreement,  aaaignedtoabank 
a  number  of  eollaterala  as  aeonrlty  for  tbeir  liability  to 
H,  whether  then  existing  or  thereafter  to  arlae,  as  draw- 
ers, Indorsera,  or  oUierwiae,  with  power  to  the  bank  In 
<mae  of  debtnit  on  the  part  of  A  and  B  to  pay  promptly 
their  liabllitlea,  to  collect  the  aaid  oollaterala  by  suit  or 
otherwise,  to  make  compromise  In  tbe  settlement  of  the 
same,  and  to  apply  the  proceeds  to  tbe  payment  of  said 
Ilablilttea.  A  and  B  subaeqnenUy  lUled,  being  largely 
Indebted  to  the  bank  npon  notes  Indoraed  by  them,  and 
diaouun  ted  by  it  ftir  them,  and  aaalgned  all  their  property 
to  C  In  tniat  Ibr  their  eredttors.  Bubsequeut  to  the  ibli. 
are,  tbe  bank  eompromlaed  with  the  makers  of  certain 
ot  the  diaeooDted  notes,  at  fifty  eeuta  on  the  dollar,  and 
siiao  mads  large  eoUecUona  npon  otber  eollaterala  held 


THE  ALBAMT,LAW  JOCENAL. 


by  It  Dnder  siUd  aisreeineiit,  and  claimed  Ilie  rlglit  to  ap- 
p\j  the  moneya  so  collected  to  the  payment  of  tbe  entire 
Indebtedoeu  ot  A  aod  B  to  It,  wblch  claim  waa  reslMed . 
by  tbe  aiiBlgaes  or  C.  upon  tbe  ground  that  by  tbe  com- 
promlt«  aforesaid,  the  mabenof  tbe  noteacompTomlBed 
were  releued,  and  the  liability  of  A  and  B  as  Indonen 
DponMldnoteairaadlicbatved.  The  B(reement  between 
the  bank  and  tbe  maken  of  tbe  not«fl  compromised  Was 
by  ptu'ol,  a/Mr  the  notes  fell  due,  and  the  notes  were  not 
sarrendered.  On  asnlt  brought  by  tbe  aaslKnee  of  A  and 
B  against  the  bank,  Aeld.'  I.  That  there  vaa  no  legal  con-' 
sideratlon  lOr  tbe  rellnqnlsbment,  on  the  part  of  tbe 
bank,  of  the  balnncw  due  on  the  notes  compromised,  after 
the  receiptor  one-bslroftbeirfaoeTBlae.  3.  That.lDthe 
absence  of  some  luOlclent  consideration,  the  agreement 
between  the  bank  and  the  makers  of  the  notes  was 
wholly  Inoperative,  and  could  not  l>e  set  np  or  relied  on 
by  tbe  maken  or  tbe  notes,  eltlier  u  against  the  banker 
the  Indorsers.  S.  That  the  bank  waa  not  boand  to  any 
active  diligence  In  their  collection,  to  give  tt  tbe  beneOt 
Of  tbe  oollaterali  deposited  with  it  by  tbe  Indorsen.  Jb. 

rmoMuaomT  myrs.   Bee  tHne^tat  and  Buretji. 

1-  The  purchaser  of  a  patentrlghtgavelnpnn  payment 
two  promlaaory  notes,  payable  six  and  twelve  month* 
after  date.  When  tbe  Brat  note  matured.  In  March,  18W, 
tt  was  protested  lOr non-payment ;  and  was  sabaequently, 
together  with  the  twelve  months  note,  wblch  had  not 
matared,  aaaigned  to  (he  plalntUT;  In  May.  186S,  tbf 
maker  otthe  notes  was  approached  by  the  holder,  and  at 
his  Instance  sutMtltatsd  a  new  note  for  the  overdue  and 
dlsboDored  one.  making  It  payable  to  the  order  of  the 
original  payees,  refusing  the  request  of  tlie  Indorsee  to 
make  It  payable  to  his  order,  and  warning  bim  to  have 
nothing  to  do  with  It.  Themakerlnformed  tbeiadoraaa, 
at  ihe  time,  that  he  had  been  swindled  In  thepnrcbaae 
of  the  patent  right,  aod  that  he  should  make  the  renewal 
note  payable  at  the  same  date  with  the  twelve  months 
Dole,  wblch  iiad  not  matured,  so  that  tbe  controversy 
between  hlnueU  and  the  original  payees  might  Im  aet> 
tied  by  one  suit;  In  an  action  on  the  notea  brought  by 
the  ludoraee  against  the  maker,  Bttd,  1,  That  the  la- 
doraee  ctf  the  note  overdne  took  H  subject  Ut  any  eqnltla* 
between  the  makers  and  tbe  payee,  and  Uiat  he  took  tbe 
renewal  note  with  notice  of  the  defense  Intended  to  be 
set  np  against  the  claim  or  the  payees,  i.  That  while 
there  waa  no  evidence  to  show  that  the  Indorses  waa  not 
a  bona  jUle  holder  lOr  nUue  without  notlos  of  tbe  twelve 
months  note,  which  bad  not  matured  when  he  got  tt, 
■tin  aa  tbe  notes  were  sned  on  together,  there  was  error 
Id  the  oonrt's  Inatmotlon  to  thejurr,  that  there  was  no 
evidence  In  the  caae  by  wblch  they  could  later  that  wheii 
the  plaintiff  took  the  notes  he  was  aware  of  any  Intim- 
ity In  tbe  Utle  of  the  payees,    Oarte  v.  Dederiek. 

%.  It  li  fbr  the  court  to  decide  as  to  the  safllclency  In 
law  of  the  eridenee,  bat  Its  snfBoieDoy  In  But  la  tor  tbe 
exelnalve  oof  nlianoe  of  the  Jury.  76. 

I,  Anotarialproteatls)ir<fnii/ar<«evldenee  ol  thetmtn 
of  Ita  statements,  and  where  the  protest  la  ekcluetvel^ 
relied  apon  to  prove  the  necessary  boM  toflx  liability 
upon  the  party  to  be  affected,  it  must  oontain  sufflelent 
averments  to  stiow  [bat  every  thing  requisite  baa  been 
done  on  tbe  part  of  the  bolder  of  tbe  note,  or  bis  agent, 
to  BBlborlse  the  demand  upon  tbe  Indorser.  AwptsV 
BankqfBattlmon  v.  Snokm. 

4.  In  aotloD  against  an  Indorser  on  a  promlaaory  note, 
payable  at  the  People's  Bank  of  Baltimore,  tbe  notarial 
prol«Bt  was  tbe  only  evidenae  offbred  to  ealabllsh  due 
demand  of  payment  of  tbe  note.  Its  dishonor  by  tba 
maker  and  legal  notice  thereof  to  the  defendant  as  tn< 
doner.  The  protent  failed  to  abow  that  presentment  ot 
thenotewasmadeat  the  bank  for  payment  at  its  matar- 
ity.  or  that  It  was  left  at  the  bank  for  payment.  Tba 
protest  mertiy  stated  that  the  note  waa  presented,  wlUi- 
ont  saying  when  It  waa  praaented.   ifebt.  UtM  the  avl- 


1.  On  theSSd  of  August,  IBST,  the  appellants, who  were  en< 
gaged  In  tbe  bnalnessof  buying  and  selling  borsea  In  Bal- 
timore, received  Into  their  poeiienlon,  to  Iw  sold  on  com- 
mlnton,  a  horae  belonging  to  tbe  appellee,  who  resided 
In  Froalbnrg.  The  h<wse,  at  that  time,  waa  apparently 
•ound  and  In  good  condition.  On  the  12th  of  September, 
1W7,  the  apbellants  addressed  a  letter  to  the  appellee, 
stating  that  tbe  hone  had  been  alck.  bnt  was  doing  well 
at  that  time,  and  oflbrlng  tlM  Ibr  her.  clear  of  all  ezpenaea, 
and  adding  "VMi  eon  drew  (m  utat  tialit  for  $■«)."  Tbia 
letter  was  reoeived  on  the  IStb  or  lAtb  of  September.  On 
tbe  18th,  the  appellee  algnllled  bis  aoceptance  of  the  offbr 
by  drawing  on  tbe  appellants  for  $!«>.  Tbe  draft  waa 
aenton  that  day,  and  on  the  lTlb,the  anwllanlarefaainc 
to  pay  tbe  draft,  11  was  protested.  On  tbe  Uth  of  Beptem- 
IMT  the  appellania  addraaned  a  letter  to  the  appelleo, 
■tatlng  that  when  they  wrote  they  did  not  ibiDk  tba 
hone  was  so  bod,  bnt  ilnoe  It  had  tamed  oat  to  b* 
"fiircy,"  and  they  would  not  buy  her  at  any  prioe ;  and 
directing  tiiro  not  to  draw  on  them  tOr  thentoney,  aa 
they  would  not  pay  the  money  until  they  saw  bow  tba 
man  got.  This  letter  was  not  received  by  tbe  owll** 
till  after  he  had  acoepled  the  offer  eontalned  In  tbe  letter 
of  the  19th.  by  sending  tbe  draft.  In  ao  action  bronght 
by  tbe  vendor  to  recover  tbe  price  of  tbe  borse,— flMd, 
I.  Tliat  UDtll  the  Dotloe  of  withdrawal  actually  reaobed 
tbe  vendor,  the  ofllBr  waa  conttnning,  and  tbe  acoept- 
anoe  thereof  by  him  completed  the  liargaln.  3.  That  tba 
vendees  conld  not  maintain  the  objection  that  tbeymade 
tbe  offer  under  a  mistake  of  fact,  and  were  therefore  not 
bound  by  it.  B.  That  In  a  caae  where  there  Is  a  mntoal 
mistake  of  the  paiUea,  as  to  the  suhJeot-motter  of  tba 

the  prloe,  or  ternu,  going  to  show  ttie  want 
id  idm,  without  which  no  contract  con 
arise,  inch  a  defense  may  be  made;  but  not  where  tbe 
mistake  Is  In  relation  to  a  IMt  wholly  ooltateral,  and  not 
affecting  the  eswnce  of  tbe  contract  Itself:  <  That  the 
vendees  oaunot  eso^ie  Uaia  the  obtlgatloa  of  their  con* 
tract,  beoanae  tbey  have  been  mistaken  or  dlaappoltend 
In  the  qnallty  of  tbe  article  purabased.  5.  That  In  tba 
abacnce  ofa  warranty,  the  rule  coDeaJ  nr^iAir  applies,  and 
the  buyer  takes  the  risk  of  quality  npon  himselt,  CThOt 
tbe  offtar  of  tbe  lltb  of  September  was  not,  aooordlng  to  Ita 
legal  construction,  a  conditional  offer  which  might  be 
withdrawn  at  any  time.     Whaat  tlalY,  Orom. 

2.  Where  a  prayer  Is  grantsd  erroneously,  at  tbe  In- 
stonoe  ot  tbe  apiwllants.  and  inures  to  their  ad  van  taga, 
tbey  cannot  oak  a  rarer,  ol  on  aooonnt  of  any  error 
therein.  lb. 

I.  An  anllqnldated  and  uncertain  elalm  for  damages 
cannot  be  eet  off  against  a  Judgment.  In  equity,  aa  at 
law,  a  set-off  li  only  allowed  where  there  Is  mutuality  In 
the  demande.  and  the  amounts  are  certain  and  deter- 
mined.    BmiUfv.  WaAktgtim  Oaittghiarmpan^. 

i.  Where  a  plaintiff,  located  and  doing  buslneaeln  tbe 
city  of  Washington,  reooven  a  Judgment  In  the  superior 
court  of  Baltimore  city,  and  the  defendant  baa  a  dalm 
for  danugea  growing  out  of  tbe  same  transaothHt,  tba 
mere  faot  that  the  plaintiff  Is  a  non-realdent  doaa  not 
lliifis  miiitiirognltj  In  naltlmnifijiiileillricliiii  iiiieetiain 
the  Jndgment  ogolnet  tbe  defendant,  and  toanSireaaeet- 
off.  lb. 


If  a  creditor  of  tbe  prlneipol  eetUa  with  tl>e  agent,  aad 
takes  a  note  or  other  security  ttota  the  latter  Ibr  tba 
amount  due  by  the  principal,  although,  aa  tietween  tba 
portlee.  it  le  intended  only  aa  a  ecmditlonai  payaieDl, 
yet  if  tlie  creditor  gives  a  receipt  ae  if  tbe  money  were 
reoeived.  or  the  seeurlty  wero  on  absointe  payment,  aa 
that  Uia  agent  la  thereby  enabled  to  eetUo  with  tbe  prl»' 


THB  ALBANT  LAW  JOUENAL. 


olp>l,  u  If  tbe  debt  bad  been  sctoallr  dlacharged,  and  the 
principal  irOBld  otherwiae  b«  pretudloed,  thedebtwllltM 
deeinad,  as  to  the  IstbBT,  abaotately  dliaharied.  Arwn 
T.  Ainten'  i»Kf  BroJierf  Telei/n^  Cb. 


A  purahaaer  of  a  hoaa«  and  lot  In  tb«  olt^  of  Kaumore, 
■old  by  tbe  city  ooUeetor  toi  non-payment  o(  an  au«a>- 
metit  levied  thei«iiii,  liiT  opening  tbe  atreet  apon  which 
Itwaa  located,  paid  the  parchaM-maney,  reoelredftom 
the  collector  a  deed  lOr  the  property,  and  entered  Into 
poeeeaaloD;  ■abeeqaently  he  waa  Reeled  by  theowaen, 
apon  tbe  K"»>n<l  that  the  collector  had  omitted  to  give 
ttie  notice,  aa  reqnired  by  ordlnaaoe.  ol  SQcth  salea,  and 
TM  obllBed  to  pay  ooata  and  metne  prollta.  He  thereupon 
bronght  an  aelloti  to  recover  damasea  from  tbe  city  col- 
lector. Hrld,  that  the  parohaaer  waa  bound  to  Inquire 
wbethtf  tbe  dty  eolleetor.  In  •elUng  the  property,  acted 
In  eonOinnlty  with  the  law  aotborlElng  the  lale;  and 
coming  MrlcUy  and  rigidly  within  the  rule  or  "eoncri 
w^nr."  he  le  not  entitled  to  reetw 


1.  One  tenant  In  oommon,  who  solely  ocaaple*  tbe  com- 
mon property,  oaonot  be  held  llableloblaoo-leaanu  for 
tiB*  and  oeenpatlon,  nnleai  there  ha*  been  an  actual 
outer  of  taleeo- tan  ante.    ItrtutY,  ittxKttmdwi/*, 

t,  A  tenant  In  common,  ooenpying  the  common  prop- 
erty, will  not  be  allowed  tor  expeneea  which  were  In- 
cnrred,  notlbr  the  preaorvattoa  oftbe  property,  hot  isther 
tofrati^  hie  laate  and  eoD tribute  to  hUooavcDlenae.  A. 


A  t«it«tordledtnlB8S,  leaving  a  will  by  wbleh  he  dla- 
poeed  ofhla  property  sa  rollows :  "  I  give  and  beqneath 
wmy  wllb  L.  P.  all  my  property,  both  real  and  pereonal, 
that  now  belongeth  or  In  any  wlae  appertalnetb  onto 
me,  or  that  mi^  or  ehall  at  any  tlma  bersaner  be- 
long nnto  me,  to  be  wholly  ban  during  her  widowhood, 
oat  of  which  property  ahe  le  to  pay  all  my  legal  debta, 
and,  at  the  determination  of  her  widowhood,  I  gl  ve  and 
baqoeath  nnto  M.  D.,  1. 8.,  T.  O.  and  A.  W.  all  the  prop- 
er^, both  real  and  pereonal,  that  my  wife  ahall  poaaeaa 
at  the  termination  of  her  widowhood,  to  dUi>oee  of  ac- 
cording to  hla  or  their  vertni  dlreotione,  ahould  her 
widowhood  terminate  In  death;  but  ahould  her  widow- 
hood term  in  ate  la  marriage.  I  give  and  bequeath  onto 
the  eald  V.  D.,  I.  8.,  T.  O.  and  A.  W.  only  lliree-foarthg 
of  the  property,  both  real  and  penonat,  that  ahall  b« 
poeaened  by  the  laid  L.  F.  at  the  [ermlnafnn  of  her 
widowhood  by  marriage,  and  the  aaid  three-bmrtha  to  be 
diapoeed  of  according  U>  the  verbal  dlrectlona  of  the  aaid 
D.,  8.,  O.  and  W.,  or  either  of  them ;  and  the  lematnlng 
one-fOarth  I  will  and  tmqneath  unto  the  raid  L.  P..  to  l>e 
wholly  hera  to  make  uae  of  aa  ahe  may  aue  or  think 
proper."  The  widow  lived  until  IMS,  and  after  her  death 
tban  waa  found  among  her  papers  en  Inatmraent  of 
writing,  elgned  by  the  t«atator.  without  date,  containing 
direction!  to  the  aaid  D..  8.,  O.  and  W.  aa  to  the  manner 
in  which  be  deeired  tnem  lo  diapoee  of  the  property  npon 
the  termination  of  the  widowhood  of  hie  wife,  either  by 
marriage  or  death.  On  the  t>ack  of  thii  InatrnmcDt  waa 
found  the  following  iDdonwment:  "Tbia  paper  with  the 
oontenti  la  not  to  go  In  court,  bat  to  be  kept  at  home  in 
thehandaoftheesBcutrix,  or  D.,  8.,  0.,0r  W,"  On  a  bill 
filed  after  the  deatii  of  tbe  widow,  to  obtain  a  oooatrno- 
tlon  of  thia  wilt,— flcM;  1.  That  no  poaitive  rule  can  t>e 
laid  down  whleh  ahall  determine  in  all  caaea  what  terma 
or  expreeainna  will  carry  a  beneficial  intereat,  or  which 
will  create  a  tmat.  3.  That  any  langnage  whlobaatiatKe* 
lorily  Indlealea  an  Intention  to  atomp  upon  tbe  devise 
the  character  of  a  tmit,  will  be  soiDcienL  3.  The  h«tr  le 
•Iwaya  IhTored  in  law,  and  Is  not  to  be  exdnded  on  mere 
conjeoton ;  on  tbe  contrary,  there  mwa  be  aatlefhetory 
evldnoe  of  an  Intention  toglveatnmlelaffnterMto  the 


deviate,  and  not  merely  negative  evidence  that  no  i>eii- 
a^twaaintended  to  the  heir.  1.  That  tliedevlsetoH.  D., 
I.  8.,  T.  O.,  and  A.  W.,  waa  upon  a  Imst,  the  terms  of 
which  were  not  declared  In  the  will,  and  the  pnper  foun^ 
after  tbe  death  of  the  widow  waa  not  a  valid  declaration 
ol  the  IroBta  Intended,  and  therefore  a  truat  aruae  b;  Im- 
plication of  law  in  favor  of  the  heirs  of  the  tcatator  In 
regard  to  the  real  eatate,  and  aa  to  the  personal  property 
■n  favor  of  hUperaonol  representativea.    7\ivlor  v.  Ptaint 
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Tbe  object  of  this  llltle  book,  as  we  gather  from  its 
pagei.  Is  toglve"alocal  habitation  anda  name"  to  the 
witty  and  bnmomoaaaylnga  and  doings  of  the  profession 
of  tfaeaontb,  Ig  years  gone  by,  and  whleh  have  heretofore 
had  a  place  only  In  the  memory  of  those  who  heard  or  saw 
them.  It  Is  written  in  an  easy,  goaalpy  style,  and  la 
withal  a  pleessot  iHiok  to  read. 
ITw  Lou  XatuMtit  and  Laie  R«rf<w,  or  Quarterly  Joamal 

of  Jnrla  prudence.    May,  ISiO.    London  i  Batterwortha. 

The  May  number  of  this  able  and  venerable  law  perl- 
odieal  Is  of  more  than  ordinary  Interest.  T.  I.  Hnrraj- 
Browne  has  a  review  of  the  Civil  Code  of  New  York.  Mr. 
Browne  mesanres  the  code  by  the  standard  of  the  English 
Uiw,  and  cornea  to  the  conclnslon  that  it  Is ''meager  and 
rtnblgnona."  For  Instance,  be  says.  In  speaking  of  tlie 
anbjaot  of  aervitudes.  "the  Important  head  of  Ughta  Is 
scarcely  adverted  to."  Mr.  Browne,  betbre  nndertokli^ 
the  work,  ahonld  have  made  himself  snltlelentiy&unillBr' 
with  onr  law  to  know  what  are  and  what  are  not  im- 
portant subjects  in  this  state.  He  should  have  known 
that  the  servitude  of  lights  la  not  reoognlned  here. 
There  Is  alao  a  valuable  article  by  the  Hon.  W.  BeacA 
fawrence.  on  "  Tbe  marriage  lawa  of  varlona  conntrlM 
aaatlbcting  the  property  of  married  women."  The  other 
oKIcleaare:  "The  I^w  HIUtaryaaDtatlnot  from  Martial 
Law;"  "The  Diary  of  a  Barrister;"  "FrlendlySoeietiea;" 
'*Hr.  Justice  Hayes;"  "A  MS.  of  Vaearloa;"  "Chnrch 
Patronage  in  England  and  Scotland ;"  "  On  tbe  proposed 
alMlltlou  of  oompnlsory  Pilotage  as  regards  Liverpool ;" 
-The  Lord  ChancaUor's  Judicature  bill;"  ."Digest  Of 
Sootch  Decisions;"  "  Book  Notices,"  etc. 


An  EKiniirr  EholubLawtbr.— 81r  Roundel  1 1^lmer 
might  have  been  lord  chanoeilor  on  the  acoesaion  of  the 
present  government,  bat  he  could  not  anbeorlbe  to  the 
policy  of  tbe  cabinet  on  the  Irlah  Anroh  question.  Be 
la  a  man  of  marvelona  appreciation,  and  makes  an  Im- 
mense Income,  a  large  part  of  which  comes  from  hl« 
chamber  practice.  tiUO  being  the  price  of  an  opinion  from 
him.  The  llf6  of  a  great  lawyer  In  parliament  la  alxint 
the  moat  laborious  In  England.  He  baa  to  be  early  at 
okamben,  and  yet  haa  to  atay  late  in  the  house  of  oom- 
mona,wblleamember  can  lie  abed  in  the  morning  If 
detained  in  tlie  booae  at  night.  Lord  Falmenton,  who 
used  oiwaya  to  alt  oat  the  prooeediDgs,  never  roae  till 
about  eleven  In  the  morning.  More  than  one  great  Rng- 
IMfa  lawyer  haa  aank  under  hard  work.  81r  William  Fol- 
lett,  the  moat  brilliant  Engliah  barriater  of  the  eeutory. 
waa  In  hla  grave  belOre  he  waa  fifty  ;  and  Lord  Calma, 
an  Irlnhmnn,  who,  without  any  ailvantages  of  Mrtb  and 
poaltloD.  waa  chancellor  befbre  be  waa  fifty,  and  anbee- 
qnentiy  leader  of  the  house  of  lords,  la  now  Id  every 
delicate  condition.  Sir  Ronndell  Palmer  never  seems  to 
ttall.  On  Sundays  he  regularly  tak«a  his  school  olaaa  of 
boyain  hnmbie  clrcnnutancea;  and  manyof  onrreaders 
are  ttimlllar  witb  hla  "  Book  of  Praise,"  almoal  aa  well 
known  In  England  aa  "Bymna,  Andant  and  Modern." 
He  la  a  son  of  a  country  elergyman,  and  the  ablest  of  a 
very  able  fualiy. 
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LEGAL  NEWS. 


Hon.  Thomas  Dawei  Eliot,  »  le«dlnR  lawyer  and 
politician  at  Matisachn setts,  died  at  hi*  late  rctldenoe 
In  New  Bedford,  a  few  days  since. 

Colonel  Auffnstna  Kenon,  a  lawyer  of  eminent 
ability,  died  at  hU  home,  in  MUledgOTille,  O*.,  on  the 
2d  Inst.  He  was  «  member  of  the  oonfederate  ooa- 
greas,  and  had  often  served  In  the  state  l^ialatora. 

OovemoT  Aloom,  of  Mlssisdppl,  has  appointed  CoU 
W.  O.  Hendennn  to  a  Judgeship,  on  the  atrensth  of 
a  letter  In  his  ttvoi,  written  by  a  colored  member  of 
the  l^alatnre  of  that  atate,  who  was  a  fbrmer  alare 
oftheooloiieL 

The  Boston  Adverliter  leporta  that  William  Sbaktv 
peare  and  Walter  Soott  appear  as  portiea  to  actions  on 
the  docket  of  tbe  Hnpreme  JadicisI  court  of  Torfe 
oountj.  Me.,  and  that  Francis  Bacon  Is  counsial  In 


It  wsa  regarded  as  a  strong  ease  of  droamalantial 
evidence  in  a  Pltlabnrg  court  the  other  day,  when  tlie 
plaintiff  produced  the  ekillet  with  which  hie  wife 
struck  him,  and  showed  tbe  Jury  how  nice  the  three 
legs  titted  into  the  holes  of  his  head. 

The  first  caw  ea«t  of  the  MlMlsnippi  of  a  ftmale 
onunselor  before  the  courts  is  rsoorded  at  New 
Albany,  Indiana.  A  young  man  was  arraigned  tor 
slander  by  a  colored  female,  and  a  wealthy  lady.Qf 
tiiat  city  ^peorad  as  volunteer  oounael  on  hia  benalC 

A  number  of  the  members  of  the  sophomore  and 
junior  claaaes  at  Bowdoln  Cnli^ce,  who  Intwidud 
entering  upon  the  study  of  law  after  graduating,  have 
organlaed  a  law  aasodiwon,  and  hold  a  mook  court 
OQoe  a  we^. 

Ei-Gk>v.  Henry  A,  Wise  and  hit  son  have  been 
retained  as  onunael  on  behalf  of  the  United  States 
gnvernment,  by  Attorney-General  Hoar,  to  assist  in 
the  de  ^se  of  Jamm  Madison,  a  soldier,  whose  trial 
fi>r  the  uiurder  of  Wm,  P.  Holey,  a  dtlien  of  Camp- 
bell ouuuty,  Va.,  several  mouths  sluoe,  began  lost 
Thursday  In  Judge  Garland's  onuit  at  Lyuch&urg. 

The  common  pleas  court  of  Zanesvllle  was  ad- 
journed last  weelc  on  very  slngnlar  grounds.  A 
woman  woh  in  Jail  awaiting  sentence,  and  was  srtit 
(br,  but  tbe  sheriff  reported  that  she  had  not  suHlolait 
clothing  in  which  to  make  her  appearance,  her  mother 
having  carried  off  her  garments  to  wash  them.  The 
Judge  Hmlled  and  diamlssed  the  court  for  the  day. 

TheCbarlMton  Cbur(«r  learns  that  a  number  of  bIB- 
holdern  of  the  Bank  of  the  State  of  South  Carolina 
have  determined  to  make  an  issue  Id  the  oonrts  as  to 
tbe  obligation  of  the  state  to  receive  the  bills  of  their 
batik  for  taxes,  as  provided  for  in  ila  charter,  Tbey 
claim  th^  the  decisinn  of  the  supreme  court  of  the 
United  Slatea  In  the  case  of  the  Bonk  of  'Eenne.'wee  Is 
flnal  and  conclusive,  and  that  tbe  ruling  of  tbe  South 
Canriina  conrts  must  be  sooner  or  later  In  accord. 

The  general  belief  that  there  Is  a  slight  snperflnlly 
of  divorce  prooesdings  In  Chlcngo  may  be  lustf- 
fied  by  tbe  ootual  Ikct  that  not  unoe  In  t«n  6mm, 
on  an  average,  Is  there  a  day's  law  reports  wUch 


does  not  inciuae  something  of  Uie  sort.  A  Uttla 
commonplace  item,  not  worthy  of  speoial  attea- 
Uon,  was  tucked  away  in  the  Chicago  papers  on 
the  8th  insL,  stating  that  defaults  were  entered  In  H 
divorce  canes  on  the  previous  day. 

Judge  Joseph  P.  Bradley  was  tendered  a  dinner  by 
the  bar  of  Houston,  Texas,  on  his  recent  visit  to  thM 
city.  In  bis  letter,  declining  the  Invitatim,  he  said 
tbist  they  might  well  be  proud  of  their  noble  state,  and 
added :  Such  a  state  with  such  a  foundation,  fba> 
tered  by  flree  tnatitutlons  and  wise  laws,  must  have  a 
glorious  future;  and  upon  whom  do  Its  institutions 
and  laws  more  closely  depend  than  upon  those  who, 

a  their  proliaslon,  are  called  upon  to  aaaist  In  the 
ministration  of  JustioeT  A  pure,  Inoormpt  and 
learned  bar,  more  than  a  standing  army,  is  the  bul- 
wark of  a  nation's  atrength,  because  the  bulwark  of 
civil  freedom.  A  corrupt  magistracy  cannot  long 
endure  a  stem  and  indignant  gaze.  A  corrupt  state 
la  incompatible  with  an  incorrupt   and  intelligent 

At  an  a4Judication  of  the  bankruptcy  case  of  a  flrm 

In  Michigan,  the  wife  of  one  of  the  members  darired 

to  prove  a  note  for  91D,B00  against  the  estate,  which 

amount  she  had  loaned  to  her  husband  to  enable  him 

enter  tbe  business  In  I8S4.    The  note  was  given  to 


of  a  third  petaon  bonattde,  may  be  proved  m 

firm  In  all  respects  like  any  other  obllgalf 

firm.  The  creditors  disaented,  and  the  counsel  agreed 
OH  to  the  fikcte.  The  oourt  decided  that  the  wife  knew 
what  her  husband  woa  to  do  with  the  money,  and  she 
would  uot  be  allowed  In  prove  her  note  against  the 
partnership  estate,  although  the  Judge  saw  no  objee- 
tion  to  her  being  permitted  to  parttdpate  in  any 
dividend  of  the  j^'ooeeds  of  her  huabond  s  Individusl 


The  first  snit  under  Uie  social  equl^  law  of  Loulsl- 
aua,  brought  against  the  proprietor  of  an  lce-cr«am 
establishment  who  refused  to  receive  colored  appli- 
cants for  refreshments,  has  resulted  in  a  disagree- 
ment of  the  jut7.    It  Is  said  that  ayarle^of  races 


represented  among  the  Jurymen,  and  that  a 

d  Juror  was  prominent  m  opposing  the  Inten- 

in  of  the  fHimers  of  the  law,  alle^ng  t£at  he  him- 


self did  not  want  white  men  as  visitors  at  colored  p>__ 

file's  balls,  "  to  come  there  and  lake  my  colored 
odiea  away."  After  long  and  heated  dlscus^on,  ths 
other  Jurors  agreed  to  take  tbeoplulMiofagraveand 
silent  Qermon.  He  decided  that,  as  It  hadlieen  evi- 
dent that  the  lawyers  In  the  case  were  at  variance 
upon  tbe  law,  tbe  Justice,  and  the  evidence  adduced, 
Itoould  not  be  expected  that  a  Jury  which  knew  fkr 
less  about  such  matters  should  agree.  And  this  sago- 
dons  opinion  was  adopted  as  the  UnHtng  of  the  Jury. 

A  rather  curious  trio]  has  Just  terminated  in  Cln- 
dnnati.  A  husband  sued  a  mail  for  sedudng  hi* 
wife,  who  seems  to  have  been  a  woman  of  loose 
babiia  before  and  alter  her  marriage,  and  from  whom 
be  had  been  divoroed  on  tbe  ground  of  her  odnltery 
before  the  beginning  of  the  trial  for  seductioR,  he  hav- 
ing also.  In  the  mean  time,  married  another  woman. 
Notwitbfltandlng  these  dronmstoDcee.  the  Jury  gava 
a  verdli-t  for  the  plaintiff,  and  asseassd  nis  donuims  at 

SOOa  Tbe  counsel  for  the  defendant  showed,  or 
ed  to  show,  that  ttie  husbend  was  hlmedf  a  man 
of  Immoral  life ;  that  be  was  in  connivance  with 
his  wife's  seducer,  and  that  she  bod  t>een  guU^  of 
Improper  conduct  with  other  persons  than  her  alleged 
seauoer;  but  the  Judue  charged  that  the  defiMidanI 
was  not  relieved  from  hln  culpability  t>y  any  of  these 
things,  though  they  might  be  taken  Into  oHtsldeim- 
tlon  in  mitigation  of  (loiuiiges.  In  his  charge  the 
Judge  said  that  a  husband  u  bound  to  protect  tbe 
chastity  of  his  wile;  that  tlie  elements  of  a  recovery 
consist  in  the  loan  of  Ilie  society  and  duty  of  a  wife, 
and  Ilie  nature  riftbe  injury  which  the  husband  has 
suffered;  and  that  the  deiiburaleNeducer  of  s  married 
woman  from  ciiastity  and  iiiarital  duty  deserve*  to 
be  severely  punUbed.  It  was  on  these  priodploa 
Uwt  the  Jury  rendered  its  verdict  and  0ive  damages. 
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HEW  TORK  STATUTES  AT  LABOIL* 

Aw  Act  dedarinff  and  pnMdlng  for  the  pnnlshmettt 

of  oertalD  otfrntaea  oommitted  upon  the  lakes,  couaIb 

and  navigable  watera  of  tbe  state. 

FuBm  AprU  9»,  ISTO;  Uuae-flfthl  being  preBent 

naFmpleoftfte  SliUe  of  JTew  Tortc,  TeprtKHliidmBantta 
and  Aumnbtv,  do  enact  OMfoUaim! 

Bbctioh  1.  If  any  penon  or  penon*  shall  vlllftlUr  or 
aotrnptly  caat  away,  bnrn,  sink,  nnttle  oi  otharwlae 
dcatroyan;  tmmI,  oanal  boat  or  oUiereraft  upon  any  ot 
tb«  lakes  or  other  oaTlgable  Inland  waters  at  Uilaatate, 
ornponanyeanal  ol  (faU  state,  with  Intent  to  Injan  or 
defraod  any  owner  of  laeh  vesaei,  oaual  t>oat  or  otber 
ereft,  or  with  latent  to  Injure  or  detnad  tbe  owner  ol 
owners  of  any  property  shipped  or  laden  on  board  the 
■ame  tor  transpoTtAtlon,  or  wltb  Intent  to  Injure  or  de- 
fiBQd  an;  InsnrerotsnohTenel.oanalboator  otber  craft, 
or  of  any  property  ao  shipped  or  laden  thereon,  or  of  any 
part  thereof,  the  pemn  or  penons  ao  oflbndlnK  shall, 
npon  oonTlotlon  Ibereof,  be  deemed  and  adjDdged  gnllty 
ttfa  felony,  and  aholl  ba  pnnlsbed  by  ImprleonmaDt  in  a 
atate  prison  for  a  term  not  less  than  two  yean. 

I  a.  Any  owner  or  ownera  of  any  reseel,  canal  boot  or 
other  eraft,  ot  any  other  peraoo  who  shall,  npon  any  of 
Ibe  lakes  or  other  Inland  navigable  watera  of  this  state, 
or  npon  any  eanal  ct  this  state,  vUUhlly  or  otwroptly 
east  away,  bom,  sink,  soDttle  or  otherwise  destroy  or 
Injure  any  suoh  veesel,  eanal  boat  or  otber  araft,  or  In  any 
manner  direct,  procnre  or  eaase  the  same  to  tie  done,  with 
Intent  to  Injnre  ot  defraad  any  other  or  ownera  of  any 
property  shipped  or  laden  on  board  the  same,  or  any 
Insnrer  ot  each  property,  or  of  any  part  thereof  shall, 
npon  ooavlotlon  thereof,  be  deemed  and  adjudged  gnllty 
ofalelony,  and  shall  be  pnnlshed  by  Imprisonment  In  a 
■tale  prison  for  a  term  not  leas  than  two  years. 

IS.  Any  person  or  persons  who  shall  willfally  or  oor- 
mptly  attempt  to  oaat  away,  bnrn,  sink,  sootUe  or  other- 
wise destroy  any  vessel,  oanal  boat  or  other  oraft.  upon 
any  of  the  lakes  or  other  navigable  Inland  water*  ot  this 
atate,  or  npon  any  oaual  ot  this  state,  with  intent  or 
design  totnjure  or  defraud  ttM  owner  or  owners  of  sneh 
vessel,  canal  boat  or  other  craft,  or  the  owner  or  ownera 
of  any  property  shipped  or  laden  on  liaard  theaame,or 
any  Insurer  otany  saeh  vessel,  canal  boat  or  other  ctaft, 
or  property,  or  any  part  thereof,  shall,  npon  oonvlotkin 
tbereiA  be  adlodged  gnllty  of  a  felony,  and  shall  be  pun- 
ished by  Imprisonment  In  a  state  prison  tax  a  tenn  not 
less  than  one  year. 

1^  This  aet  shall  taks  eHbol  Immediately. 

Chap  423. 
Am  Aor  to  amend  an  act  entitled  "An  act  b>  prerent 
fraadB  la  the  aale  of  Uoketa  npon  Bteamboala,  atMun- 
■hips,  and  utber  veasela,"  passed  March  twenty- 
third,  eighteen  hundred  and  sixty. 

Vxmio  April  ZT,  1870. 
TTm  Avfil*  of  lh«  OlaU  qf'  Ntte  York,  raprttvmti  tn  Brtmla 
and  AueriMi/'  do  rnoet  at/^tloau! 

8«cnon  I.  Section  one  of  the  aet  entitled  "An  aet  to 
prevent  (rands  In  the  sale  of  tlckeu  npon  steamboats, 
steamships,  and  other  vcasela,"  passed  Hatch  twenty- 
third,  eighteen  hundred  and  sixty.  Is  hereby  amended  by 
addlDg  thereto  the  fallowing : 

"Any  person  or  petaons,  or  association,  who  shall  keep 
anoffloewlthliitIie«ltyot  New  York,  for  the  sale  of  the 
Uoketa  or  Instruments  referred  to  in  seetlon  two,  assert- 
ing or  saaamlng  an  an  thorlty  as  above  required  to  sell  the 
■ame,  shall  keep  aUxed,  tn  a  prominent  ploce  In  snch 
oOee,  a  printed  oertuicate  of  such  anthorlty.  permission 


impsred  wtLb  tlieai 

to  the  oupT  from  which 


or  agency,  signed  by  the  proper  officers  of  the  companlsa, 
and  shall  Hie  a  eopy  ot  sach  authority,  permission,  or 
aftency  with  the  chlet  ot  the  police  department  wltUn 
said  elty,  which  said  printed  cerUflcate  and  verined  copy 
sliall  contain  the  name  of  the  ecinpany,  line,  ship,  or 
steamship  lOr  which  he  or  they  shall  act  as  sgeat;  the 
name  of  the  street  and  number  of  the  same  In  which 
snch  office  shall  t>e  kept  Ibr  the  ssla  of  such  tickets  or 
Instruments,  and  the  name  or  namesof  the  Indlvldnal  la- 
IndlvldDsIs  aathorlied  to  sell  the  same,  who  shall  t>e 
Oonsldored  the  person  or  persona  owning,  leasing,  or  con- 
trolling the  said  offices ;  and  Ibr  a  Ihllnre  to  comply  with 
these  provisions  anch  offices  shall  t>e  deemed  disorderly 
honsea  and  snliject  to  the  penalties  prescribed  In  section 

|1,  Section  twoof  said  act  Is  hereby  amended  by  add- 
ing thereto  Uie  following: 

"And  no  person  or  association,  not  having  the  aathorlQ' 
required  atiove,  shall,  nnder  the  pretense  of  selling  or 
disposing  of  the  same,  procore,  or  attempt  to  procure,  for 
any  person  mr  psraons.  In  his  or  their  nanus,  any  ticket 
<a'  Instnunent  mentioned  In  seoUou  two  ot  this  act  ftom 
the  regular  and  authorised  agents,  officers,  owners,  or 
Oonsigneea  ot  any  Hoe,  ship,  or  steamship,  nnleas  k- 
qneal«d  so  to  do  by  such  person  or  persons,  and  onless 
SDoh  person  or  penona  are  made  aware  thai  the  said 
tickets  or  Instruments  are  procured  tram  the  said  olHcers, 
agents,  oonsigneea,  or  owners  tor  snch  person  or  persons, 
Md  that  such  procuring  party  has  no  authority  to  sell  or 
dispose  of  the  same.  And  any  person  or  persona  vlolat- 
log  the  provtalona  ot  thia  section  shall  be  sutdect  to  the 
penalty  prescrltted  In  seetlon  Ove." 

1 8.  Section  live  ot  said  aot  Is  hereby  amended  by  add. 
Ing  thereto  the  Ibllowtug; 

"  If  any  drivers  of  any  haok,  carriage,  oab,  or  other 
vehicle,  or  any  ronner,  decoy,  or  agent,  shall  knowingly 
lead,  carry,  direct,  or  convey  ft'om  any  depot,  wharf, 
atopplng-plaoe,  hotel,  or  lodglng-honse,  any  person  or 
persons  to  any  altlee,  violating  the  provisions  ot  this  act, 
oranyone  of  than,  he  shall,  upon  conviction,  be  pnn- 
lshed In  the  manner  preaerlbed  by  seetlon  live,  and  msy 
be  Indicted  and  oonvlcted  as  prMoribed  In  seetlon  six." 

%i.  Section  seven  of  said  act  la  hereby  amended  BO  as  to 
read  as  follows: 

IT.  All  offices  kept  Ibr  the  pnrpoaeot  aelling  any  pas- 
senger tlckeu  or  Inslmments  In  violation  of  ttie  provis- 
ions of  this  set,  or  of  any  one  ot  them,  or  where,  with- 
out the  anthorlty  required  In  section  one  of  this  act,  a 
pretense  Is  made  to  sell  or  dispose  of  the  aame.  or  where 
It  Is  asserted  or  snnmed  that  there  Is  an  anthorily  to  sell 
or  dispose  of  the  same  as  reqnired  by  this  ao^  and  none 
sneh  aKlata,  or  ot  which  It  shall  be  advertised  in  any 
newspaper,  or  by  printed  bills  or  posters,  wherever 
affixed,  that  there  Is  snch  suthority,  and  none  such  ex- 
ists; and  all  offices  where  such  sale  or  disposition  Is 
made,  In  violation  of  the  provisions  of  this  aet,  shall  be 
deemed  disorderly  houses ;  and  all  persons  keeping  aneh 
ofllees,  and  all  persons  associating  together  br  the  par- 
pose  of  violating  the  provisions  of  this  act,  ahall  be 
deemed  disorderly  persons  and  guilty  ota  miademeanor; 
and  shall,  upon  oonvictlon  of  being  members  ot  sneh 
ssBodation,  or  ot  being  interested,  directly  or  Indirectly, 
In  the  transaction  ot  auch  business,  or  atisll  receive  any 
part  of  the  profits  thereoi;  shall.  In  like  manner,  he 
deemed  gnlltyof  a  misdemeanor,  and  npon  eouviotlon 
shall  be  punished  by  imprisonment  In  the  oouuty  prison 
fbt  a  period  not  low  than  three  nor  more  than  twelve 
months;  and  it  shall  be  thednty  of  all  magistrates  of  ths 
county  where  aueh  offices  are  kept-,  or  where  such  sale  has 
been  made,  or  where  such  sseoclatlon  is  organised,  npon 
dne  proof  thereof,  to  Issne  a  warrant  (or  the  apprehension 
of  all  persons  that  may  ba  Ibnnd  therein,  and  to  have 
such  offices  dosed  and  such  signs  ai 
removed. 

I  i.  Tbla  aet  shall  take  afftat  Immedlatalr. 
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Chat.  491. 

An  Apt  to  amend  chapter  two  hnndi^  and  ilxty- 

Hve  of  the  lawa  of  eighteen  hnndred  and  ftir^- 

ei|{fat,  entitled  "Ad  act  to  provide  for  the  laoorponi- 

tibn  and  ngulalion  of  telegnpb  oompanleB." 

PAsasi)  Apr[l  %,  1870. ' 


BzcTioH  I.  Bectlon  tevea  of  otiapter  two  hnudred  and 
■lity-Bveorthelawi  of  eighteen  bundred  gind  (arty-elgttt. 
enlllled  "An  aot  to  provide  n>r  the  InoorpoistlOD  »nd 
TegnUtion  of  lelegmph  oompeulea,"  U  hereby  amended 

{T.  Any  peraoD  wbotbalt  Injare,  molest,  or  deatT07  any 
of  said  Ilcea,  poala,  plen,  or  abntments,  or  the  materials 
or  property  betoDglng  thereto,  shall,  on  conviction  Ihere- 
of.  be  deemed  gollty  of  a  misdemeanor,  and  be  pnalahed 
by  a  One  not  exceeding  flva  hnndred  dollars,  or  Imprls- 
ooment  In  the  oonnty  Jail  not  exceeding;  one  year,  or 
both,  at  the  discretion  of  the  coDrt  befOr*  which  the  con- 
viction shall  be  had.  In  cases  where,  from  neoenlty,  by 
renson  of  the  removal  of  honaes  or  other  Ilhe  oansei,  the 
said  telegraph  lines  are  Intcrmpted, broken, or  Interterea 
with.  If  the  peison  canslng  atich  Intermptloo  shall  hate 
given  twenty-ftinr  hoars'  previous  notice.  In  writing,  to 
any  Hgentof  Uieconspsny  to  whom  the  lines  belong,  he 
■hall  be  exempt  from  the  effbcts  of  the  penalty  herein 
provided,  and  not  otherwise. 

i%  This  aot  iball  take  eObct  Immediately. 

Chap.  506. 


70;  three-Hnhs being preaent. 


Bectioh  I.  II  shall  be  the  dulyof  the  clerk  of  the  board 
of  supervison  of  the  several  counties  of  thie  slate  (ex- 
cept New  Ywk  and  Kings  counties),  within  Are  days 
after  the  making  out  or  issuing  of  the  annual  tax  war- 
rants by  the  board  ofsnpervlsors  of  their  respective  couq- 
(les,  to  prepare  and  deliver  to  the  connly  treasorer  a 
BlAtement  showing  the  title  of  all  railroad  corporations  In 
Buoh  ooQDty,  as  appears  on  the  lastssBeasment  roll  of  the 
(owns  or  cities  In  SDCh  county,  the  valnatlou  of  the  prop- 
erty, real  and  personal,  of  eaoh  corporation  In  eaohlown 
or  city,  and  the  amount  of  tax  aaseased  or  levied  onsnch 
Tslaalloa  lu  each  (own  or  city  In  their  connty. 

1 2.  Any  railroad  company  heretoforo  organlaed  under 
the  lawa  of  this  slate,  or  that  may  be  hereafter  organised, 
may,  within  thirty  days  after  the  reoelpt  of  snch  atate- 
meni  by  the  county  treaanrer,  pay  the  amount  of  tax  so 
assessed  or  levied  on  their  property,  with  one  per  cent 
tees  on  said  lax,  to  Ike  oonnty  treasurer,  who  Is  hereby 
authorised  and  lUrecled  to  receive  such  amoonts  and  to 
give  proper  reoelpt  therelOr. 

IS.  Id  ease  any  railroad  company  ahalllkll  to  pay  snch 
tax  within  said  thirty  days.  It  ahall  be  the  duty  of  the 
conoty  treaanrer  to  notify  the  colleotor  of  all  towns  or 
cltlea  In  thell  oonnty.  In  which  said  oompany  Is  assessed, 
of  such  failure  to  pay  said  tax,and  upon  reoelpt  of  such 
Dollce  It  shall  be  thedutyof  sneh  oolleclor  to  collect  said 
tax  In  the  manner  now  provided  by  law,  together  with 
five  per  cent  fees ;  but  no  town  or  elty  oolteclor  shall  ool- 
lect  any  tax  levied  or  aaseaied  upon  the  property  of  any 
railroad  oompany  In  said  oonntlea  by  the  sopervlsors  of 
the  oonnty  until  the  reoelpt  of  snah  notloe  ftom  the 
county  tresBUrer. 

1 4.  The  aeveral  amonnu  of  tax  M  reeelved  by  the 
oonnty  treasurer,  of  and  from  railroad  companies,  shall 
be  placed  to  tbe  credit  of  the  town  or  olty  for  or  on 
acoonatorwhlch  the  same  was  levied  or  assessed,  and  to 
the  credit  of  the  fond  or  fnnds  lo  whleh  the  same  la  now 
or  ahall  be  hereafter  pledged  or  apyioprlatMl  by  law,  and 


the  one  per  cent  fees  also  paid  shall  De  placed  to  the  credit 
of  the  colleotor  of  said  clly  or  town ;  and  In  eaae  aoch 
amounts  shall  exceed  theinm  due  Ovm  said  town  or  dty, 
the  surplus  shall,  on  demand,  be  paid  to  tbe  supervisor 
otsald  town  or  city,  who  shall  receive,  bold  and  dlsbuias 
the  same  asUrecelved  from  the  oolleetor  of  said  town  or 

f  &  Nothing  In  this  act  ahall  beoonatmed  ioprsTent 
any  railroad  oompany  (him  paying  their  tax  to  the  ool-- 
leclor  of  towns  or  cities  as  now  provided  by  law;  nor 
shall  tbe  provisions  of  this  act  be  oonstrned  to  repeal  or 
In  any  manner  Interfere  with  the  provisions  of  ehapler 
nine  hundred  and  seven  of  the  seaalon  laws  of  eighteen 
hundred  and  slzty-nlne. 

f  0.  This  aot  shall  take  eflbot  Immediately 

Chap.  607. 
Am  Aov  to  define  tbe  powera  of  oranmliBionerB  ^>- 
ixrinted  nnder  diapter  nine  hnndred  and  aeven  of 
tbelawHofeiirhteeD  hundred  and  sixty-nine,  bund- 
ing mnnicipaBtiee  lo  aid  in  the  ooDstruotlon  of  rail- 

Pahd  April  3S,  1870;  three-Ofths  being  present. 


It  shall  be  oompetent  Ibrany  oorponUon, 
In  and  to  the  eonstractlon  of  whose  railroad  bonds  shall 
have  been  aulborlsed  to  be  Issued  by  any  municipal  ear- 
poratlon  In  this  state,  to  enter  Into  any  agreuaent  with 
the  commissioners  appointed  to  Issue  said  bonda,  limit- 
ing and  deBnlng  the  times  when,  and  the  proportion  In 
which,  aald  bonds  or  their  prooeeds  shall  be  delivered  to 
said  corporation,  and  the  place  or  places  where,  and  the 
purposes  for  which,  said  bonds  or  their  proceeds  shall  be 
applied  orosed,  and  any  inch  agreement  In  writing,  doty 
exeonted  by  snch  oorporatlon,  and  a  majority  of  snch 
eommlsslonera,  shall  In  all  oonrta  or  idaoes  be  valid  and 
efltolnal.  And  snob  oommlaalonen  shall  not  be  com' 
polled  by  any  court  to  deliver  sneh  bonds  or  their  pro- 
oeeds to  such  oorporatlon.  until  such  agreomeat  shall  b* 
cut«d.  If  regolred  by  them. 


Pawsd  May  3, 1S70 ;  three-Sllhs  being  preaent. 

otfiMout.- 

SxcTnOK  1.  From  and  after  tbe  paaage  of  thU  aet  It 
shall  be  DDlawfDl  for  any  pereon,  or  persons,  or  oorpora- 
tlon, to  deposit,  cast,  leave  or  keep,  or  caose  to  be  de- 
poslled,  cast,  left  or  kept,  upon  or  near  any  highway  or 
ronte  of  public  travel,  either  on  tbe  land  or  on  tbewaMc, 
any  noisome  or  nnwholeaome  substance,  or  to  establish, 
maintain,  continue  or  carry  on,  or  cause  to  be  eatab- 
Ushed,  maintained,  continued  or  carried  on,  upon  or  near 
anypubllchlghwayorronleottravel,  either  on  the  land 
or  on  the  water,  any  bnalneas,  trade  or  mannlkoRire 
whlcb  la  or  ahall  be  noisome  or  detrimental  to  pnblle 
health.  Any  person  violating  the  provtslons  of  this  sec- 
tion shall  begntlty  of  a  misdemeanor,  and,  on  oonvlctlon 
thereof,  shaU  be  punished  by  a  fine  of  not  leaa  than  one 
hundred  dollars,  or  by  Imprisonment  not  low  than  three 
nor  more  than  six  months. 

i2.  In  case  any  person  or  oorporatlon  shall  violate  the 
provisions  of  the  foregoing  aeetlon,  any  person  fedlng 
aggrieved  by  such  violation,  may  serve  a  notloe.  In  writ* 
ing,  upon  the  person  or  oorporatlon  guilty  of  such  viola- 
tion, speolQ'lng  the  act  In  relation  to  which  sneh  peraon 
feels  aggrieved,  or  tlie  nature  of  the  oOtanse  commlllal 
Mialnst  the  provisions  of  this  act.  Immediately  upon 
tbe  service  of  sneh  notlee.  It  shall  be  the  duty  of  the  per- 
son or  oorporatlon  upon  whom  the  aame  shall  be  served 
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to  remove  the  iDlMtaDoe  ao  depoaited,  ceat,  left  or  kept 
{In  esM  Ihe  noltoe  atiall  reltar  to  tbe  depoaitlni,  easting, 
leaving  or  keeping  or  any  aabalanae  In  violation  of  tbla 
act),  or  to  dlacontlnna  and  oeaae  to  oairy  on  or  maintain 
tbe  baalDflaa,  trade  oi  manoAuitar*  apaclfled  In  meb 
noUoe  (la  saae  tbe  aame  relbr  to  the  maintaining,  con- 
tinning,  oi  eartytng  on,  of  any  bnalneaa,  trade  or  mann- 
fhotDie,  agalnit  the  provlaloni  of  tbla  act),  or.  In  deAralt 
tbereof;  the  paraon  or  oorporatloD  npon  vhorn  aitoh 
notice  aball  be  serradaliaU  tarteH  and  par,  to  the  person 
glvlnc  anoh  notice,  tbe  snni  of  tweoty-Ilv*  dollan  fW 
each  ds7'«  ncclect  to  comply  with  tbe  doty  above  epeol- 
fled,  to  be  loed  Ibr  and  recovered  by  and  in  tbe  name  of 
*ncb  penon  for  hla  ova  oeeand  benefit ;  provided,  boW' 
ever,  that  no  action  aball  be  bronght  to  recover  aneh  pen- 
alty nntll  the  person,  desiring  or  Intending  to  bring  the 
same,  shall  eieonte  to  the  person  or  corporittlon  against 
whom  snch  action  la  to  be  bronght  a  good  and  anfllclent 
bond,  to  be  approved  by  a  Jnatlceofthe  snpreme  court, 
conditioned  that  the  plaintiff  In  snch  action  tIU  pay  all 
ooala  which  may  be  recovered  by  the  defendant  therein. 
In  ease  the  pUlntllT aball  fall  In  snch  action.  Tbe  notice, 
In  writing,  above  specified,  where  the  same  li  lo  be 
•erved  npon  an  indlridoal,  may  be  aerved  by  delivering 
the  same  to  him  penonally,  orby  leavlngtheaanie  at  bis 
laat  known  place  of  residence  or  business',  and,  where 
the  aame  Is  to  be  served  npon  a  eorpomlon,lt  maybe 
aerved  personally  upon  any  officer  or  director  thereof. 

IS.  This  act  shall  not  apply  to  any  otty  In  this  state  In 
which  there  are  or  may  be  any  ordlnanee  In  regard  to  the 
notaances  reftned  to  in  tbeOrst  section  of  this  aclL 

1 4.  TbU  act  sbaU  take  eObct  immediately, 

CSAP,  G27. 

An  Aor  to  suthoriHe  rani  oemetery  Maodatlona  to 
■ooept  convejraacea  ttom  religious  eooletles  aud  tnta- 
teei  of  Boy  Kronnda  held  by  Buoh  aucieli««  or  troa- 
teea  for  boriM  porpoMa. 


tlon  beretolare  or  hereafter  fOnned  under  and  In  paran- 
ance  of  the  act  entitled  "An  act  anthortalng  the  Incor- 
poration of  rural  cemetery  associations,"  passed  April 
Iwenly-aeventb,  eighteen  hundred  end  forty-seven,  and 
the  acta  amending  the  same,  to  aocept  of  a  conveyance 
to  such  association  of  any  grounds  owned  or  held  by  any 
tellgloaa  aoelety  or  by  tmsteee,  Ibr  bnrlal  purpoaea,  when- 
ever such  society  ahalt  authorise  the  proper  officer  or  olB- 
oeis  to  convey  the  same,  and  in  cases  where  snch  gronnd 
is  held  by  trosteea,  whenever  aU  the  trustees  living  or 
residing  In  thli  stateahall  unite  In  inoh  oonveyanoe ;  and 
sDcta  conveyance,  when  fnlly  oxeenled  and  delivered, 
■ball  be  deemed  and  held  valid  to  oonvey  all  the  Interest 
of  inch  society,  and  of  the  said  tnuteea.  In  saeta  gronndk, 
to  the  association  therein  named. 

11.  The  association  named  In  any  oonveyanoe,  ao  as 
atorssaid  anttiorlxed.  shall  take,  bold,  and  eoatrol  ths 
gronnds  so  conveyed —inbjeot,  however,  to  any  and  all 
bordans,  trnsla,  and  conditions  Incnmbent  npon  Its 
grantors,  and  shall  perS>rm  all  sneh  dnllea,  trosts,  and 
cotidltlona. 

(I.  Lots  wtklsb  shall  have  been  sold  or  granted  In  saota 
btwlal  gtouDds,  prior  to  such  conveyance,  shall  not  be 
taken  from  the  grantees  thereot  nor  their  interest  therein 
dt*esled  by  aneh  oonveyanoe,  norahall  any  grave  be  dls- 
torbed  or  monnmant  or  rnnalns  removed  withont  the 
oonasnt  of  tha  lot  owner  or  of  the  heirs  irf  the  person  wboae 
remains  are  Intended  to  be  mnoved. 

(4.  Tbe  grounds  authorised  to  be  conveyed  by  thtaact 
■hall  be  surveyed  and  mapped  by  the  association  receiv- 
ing them,  and  the  portion  or  portions  thereof  nnoaonpled 
or  nndlspoaed  of  may  be  snbdlvlded  Into  lota  and  plots, 
nndsaldorgEOAtad,  by  tbe  nuateea  of  soeh  •■■oatalion. 


In  the  tame  manner  as  the  othergrounds  and  lots  of  snch 
Sfsoolatlon.  And  the  moneys  received  on  the  sale  of  snch 
lots  shall  be  expended  In  payment  of  expenses,  and 
improving  and  embellishing  the  grounds  of  the  asaocla- 
tlon.  Including  the  gmnnds  conveyed  under  this  set.  In 
tbe  discretion  of  the  trustees  thereoL 
t  E.  This  act  shall  take  eflbct  Immediately. 

CsAP,  S7S, 


Pasbed  Hay  2, 187D ;  tbree-HfOiR  being  praaenL 
T?it  Pt^)lt  1^  lAi  suae  of  Sea  TarKreptttinltd  toScwd* 
and  Atembli/,  do  enact  iw/oUom.- 

Sktftok  1.  Permission  is  hereby  granted  toAddlaonM. 
Farwell,  of  Wstertown,  New  York,  his  associates  and 
sucoesBoiB,  who  may  orgsnlie  a  corporation  under  tbe 
act  entitled  "An  act  to  aathorlie  the  formation  of  oor- 
poratlons  for  manufacturing,  mining,  mechanical,  and 
cbemleal  purposes,"  passed  Pebmary  seventeen,  eight- 
ean  bnndred  and  forty-eight,  and  any  act  or  acta  amend* 
atory  thereof,  to  Introduce  npon  the  eanala  of  this  state 


(3.  The  said  F^arwell,  his  associates  and  at 
■hail  organise  as  provided  In  prevlonaaeotlon,  are  hereby 
authorised  and  empowered  to  low  boats,  Hoats,  and  car- 
goes on  the  canals  of  this  state  fbrbire,  and  Ibr  thatpnt^ 
pose  may  purcliaae  and  eonstrnet,  or  cause  to  be  oon- 
Btrnoted,  the  neoesssry  appllsncea  Ibr  carrying  on  tbe 
business  of  canal  towing  under  Uie  said  European 
method,  and  shall  have  tbe  exclnslverlghtand  privilege, 
during  the  term  for  which  said  eorporatlon  maybeoT< 
gaolsed,  to  submerge  or  plaoe  one  or  more  chains  or  OB' 
hies  on  the  bottom  of  the  canals  of  this  stale,  and  attach 
tbe  same  thereto  In  snch  manner  as  will  not  Interfere 
with  navigation;  and  shall  have  tbe  excliutve  right  to 
use  such  anbmerged  chaliu  and  cables,  designated  and 
known  as  the  European  system,  In  the  prosecution  of 
tbe  peculiar  method  of  towing  thereby.  And  whenever 
an]  wherever  It  may  be  neceasary  so  to  do,  tbe  said  Par- 
wSIl,  his  BssodBtea  and  successors,  or  corporation  afore- 
said, are  hereby  antborlsed  and  empowered  to  own  and 
employ  other  motive  power  in  connection  with  said  chain 
or  cable  process,  provided  the  same  shall  not  Interfere 
with  navigation.  Nothing,  however,  In  this  section  con- 
tained shall  be  oonstrued  as  excluding  other  parties  from 
the  right  or  privilege  of  propelling  or  towing  themselves 
or  others  by  the  agency  of  steamboats,  propellers,  ele- 
vated railway,  or  animal  power,  bnt  simply  to  vest  In  the 
■aid  F^rwell,  bIsaaaoclalesandiuceeesort.oroorporattoQ 
organised  as  atbresald,  the  exclusive  right  to  lay  and  nsa 
Chains  or  cables  In  the  proaecutlon  of  the  Enropean  sys- 
tem ol  towing  thereby. 

f  S.  Any  person  Who  shall  meddle  with  or  dlstarb  tbs 
chaliu  or  cables,  authorized  to  be  IsJdnuderthls  act.  with 
intent  to  Injure  the  same,  or  In  any  manner  to  embarntM 
the  operation  thereof,  or  any  person  who  shall  wlllfally 
obstmct  or  Interfere  with  boata  rightfully  using  said 
chains  or  eablea,  or  towed  thereby,  shall  be  deemed 
guntyof  a  misdemeanor,  punishable  by  line  or  Imprls- 
oafnent— the  Bne  nottoexceed  two  hundred  dollars,  and 
Imprisonment  not  to  exceed  three  months.  And  any 
person  who  shall  willfully  Ii^nre  the  chains  or  eablea  as 
afts-eaald.  or,  by  other  Improper  conduct,  sliall  detain  the 
boats  rightfully  using  said  chains  or  cables,  or  being 
towed  tbeivhy,  shall  be  liahle,  to  the  parties  aggHered, 
Ibr  all  damsgee  occasioned  by  said  injury  or  detention. 

It.  Tbe  tugs,  with  macblnery  oonnected  therewith, 
employed  by  satd  Parwell,  bis  associates  and  snoceasors, 
or  eorporatlon  albnaald.  In  the  prosecution  of  towing, 
together  with  the  fuel  necessary  to  the  voyage  carried 
tbereon,  shall  be  exempt  from  the  payment  of  tolls. 

15.  Ill  case  said  Parwell,  his  ossoclates  and  sncoessora, 
or  Sorporatlon  aforesaid,  shall  ncgleet  or  Ml  tointrodDca 


BQi 
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■Kid  lyiMm  of  towlnt  on  the  Erieeuikl  wlUiln  ttgbteeu 
mou  Iba  sQer  the  paaaafe  ot  tbU  act,  all  rl^hti  and  privi- 
leges tumln  cranted  Uwllouaa.  ' 

(A.  NoUilDK  herein  contalDed  ibkll  b«  ooiutnied  to 
«ioli]de  the  lystem  ol  towage  tkeieb;  anUiorluKl  (Tom  the 
■uperrlBloD  and  coDtrol  ot  the  canal  board;  batthoame 
■hall  be  mbjaot  to  all  the  rale*  and  resnlatlona  from 
time  to  time  eitabllihed  by  tbe  canal  board  iOr  tbe 
navigation  of  tbe  canal*. 

IT.'The  leclslatnre  nu7,at  any  Urns,  altar,  modlff- or 

IS.  TbUactaballlakeellbotlmnMdiatelr.. 
Chap.  656. 

Ak  Aor  to  proTlde  for  the  latroduntloo  of  an  im- 

S roved  ejatem  or  steam  towage  upon  tbe  caiutlB  of 
liBBtate. 

Passed  April  5,  UTO 1  tbree-lUUui  being  present 

Tht PtopU<^ Oie BUM  t^ Sww  York,  rtpmatlad  tn BenaU 
md  Amtmbtg.  do  cnod  «  /olUiiBt; 

Bacnoir  L  Permission  Is  hereby  granted  to  Norman  W. 
Klngiley  of  New  York,  and  Charle*  H.  Gardner  of  Brook- 
lyn, their  associate!  and  aaocessors,  who  may  organlie  a 
oorporatlon  under  tbe  act  entitled  "An  act  toanthorlse 
the  formation  o [corporations  for  manuautorlng,  inlDlnB, 
mechanical  and  chemical  pnrposes,"  passed  February 
seventeenth,  eighteen  hundred  and  forty-eight,  and  any 
act  or  acts  amendatory  thereto,  (o  Introdooe  upon  tbe 
canals  otttals  itataan  Improved  system  of  steam  towaga, 
by  the  Dse  of  chains,  cables  or  rails  suspended  over  the 
canal,  under  a  patent  or  patents  to  be  held  or  acquired  by 
said  corporation,  with  the  ezoluslve  ilght  to  use  the  said 
system  thereon,  during  the  fall  t«rm  for  wblcb  the  said 
corporation  may  be  organised. 

1 2.  The  said  Norman  W.  KIngsley,  Charles  H,  Qard- 
ner,  their  associates  and  suooessors,  as  heretofore  speci- 
fied, are  hereby  authorised  and  empoirered  to  transport 
eargota,  and  to  tow  boats  and  floata,  loaded  or  nuloaded, 
tor  hire,  upon  the  canals  or  this  state,  at  a  rate  ot  speed 
not  exceeding  fonr  miles  per  hour,  and  which  shall  not 
work  Injury  tberelo,  and  for  such  purpose  may  pnrohsse, 
eoiutmct,  erect  and  use  thereon,  soeb  boats,  boilers,  en- 
gtnea,  apparatus,  suspended  rails,  chains,  or  caldM,  and 
maobloery,  as  shall  be  necessary  to  apply  and  operate 
said  Improved  system  of  steam  towage.  In  each  manner 
as  shall  not  Interfere  with  the  navlgaUon  on  said  oanals. 
Nothing,  however.  In  this  sect  Ion  eontalued  shall  Ije  con- 
strued ss  exclndlng  other  parties  ttam  the  right  or  priv- 
ilege of  propelling  or  towing  any  boat  or  float  upon  the 
canals  of  thlsstale  by  the  agency  of  steamboats,  propel- 
lers, tugs,  chains,  cables,  elevaled  railways,  engines  or 
animal  power,  but  simply  to  vest  in  the  said  KormanW. 
KIngsley,  Charles  H.  Gardner,  their  associates  and  suo- 
oessors. or  oorp<»«tlon  organiied  as  aforesaid,  the  ezdn- 
■Ive  right  (o  apply  and  operate  the  said  Improved  system 
or  towage. 

I  EL  The  maohlnery,  engines  and  hollers  nsedln  pnr- 
Btianoe  of  this  act,  the  boats  carrying  the  same,  and  the 
fuel  necesinry  tor  the  voyage,  shall  be  exempt  from  tbe 
payment  of  tolls  upon  sll  Hit  canals  In  thia  state. 

1 1.  In  case  the  said  Norman  W.  KIngsley,  Charles  H. 
Gardner,  their  associates  and  siwoessors,  or  oorporatloa 
aforesatii,  shall  neglect  or  Ikll  to  Introdaee  said  system  of 
towing  on  the  £rl<  canal  wlthtn  sixteen  months  after 
the  passage  ot  thia  act,  all  rights  and  privileges  herein 
granted  shall  cease. 

{S.  Nothing  herein  contained  shall  be  construed  to 
exdnde  the  system  of  towage  benby  authnrlied  from  the 
supervision  and  control  of  tbe  canal  ixiard,  bnt  the  same 
shall  be  subject  to  all  the  rules  and  regulations  estab- 
lished, and  to  be  established,  by  the  eanal  i>oard  fbr  the 
navigation  of  the  canals. 

ffl.  The  legislatnie  nu^,  at  any  time,  alter,  modlQ'or 
icipfl  thlsaet. 

t  T.  This  act  shaU  take  eObct  Immediately. 


Chap.  600. 
Ait  Act  to  provide  for  tbe  apptdntment  of  an  addi- 
tional number  of  notaries  pablte  in  theoi^  oTNew 
York,  and  In  tbe  aeveral  asaembly  dlatrkn  ot  thU 
atala. 

Pasud  Hay  S,  IBNt 
nt  People  ^  t^  auitt  tif  Ifete  Forfc,  rqmsnilsd  <M  AmoIS 
OTHf  AamND,  do  emaet  oi/oUnet.- 

BvcnoN  L  The  governor  Is  hereby  antborlaed  and  em- 
powered, by  and  with  the  advice  and  consmt  of  the 
senate,  to  appoint.  In  and  Ibr  the  city  of  New  York,  two 
hundred  and  fifty  notaries  pnbllo  In  addition  to  the  nnm- 
ber  now  provided  by  law,  and  ten  additional  in  and  flir 
each  assembly  district  In  the  state,  outside  at  Oto  dtf 
ot  New  York. 
I  a.  This  act  shaU  take  eflbct  Immediately. 

Chap.  TS2. 
Air  Act  to  amend  an  act  entitled  "  An  act  to  antlior- 
lae  tbe  board  of  supervisors  of  tbe  several  oonntles 
in  tbis  state  to  make  the  offloe  of  district  attoroer 
a  salaried  office,  and  to  fix  the  salary  thereof' 
DMsed  April  foorteenth,  eighteen  bundled  and 
nlty-two. 

Passkd  Kay  T,  WTO;  three-tUUis  being  present. 
ne  Pwple  et  tKe  HUOe^  Nete  Tork,  nprmniad  tit  dMMs 
imd  Attmblv,  do  enaetaifiiUoum: 

BacnoHl.  The  first  section  of  the  act  entitled  "Anaet 
to  anthorlse  the  board  of  supervisors  erf  the  several 
counties  in  this  state  to  make  the  offloe  ot  district  attor- 
ney a  salaried  ofllce,  and  to  fix  tbe  salary  thereof  passed 
April  ftmrteenUi,  one  thousand  elgbt  hundred  and  lUty- 
two.  Is  hereby  amended  so  as  to  read  as  tbllows ; 

1 1.  The  board  of  inperrlBon  of  the  several  counties  In 
Ui  is  state,  the  county  of  New  York  excepted,  at  anyanniutl 
meeting  of  such  board,  duly  oonvened,  may  lawfully 
determine  that  the  onae  ct  district  attorney  ot  such 
oonnty  shall  be  a  salaried  oiBce,  and  thereupon  It  shall 
be  their  duty,  and  they  are  hereby  anthoriaed,  to  fix  the 
amount  of  oompensatlon  to  be  pald-to  the  district  attor- 
ney thereof  for  his  services ;  and  the  salary,  when  so 
fixed,  shall  not  be  diminished  during  the  term  for  which 
the  dlstrlot  attorney  has  been  or  may  be  eleoted. 
I S.  This  act  ShaU  take  eflbct  Immediately. 

Chap.  T7S. 

Am  Act  to  amend  an  aot  entitled  "An  act  to  author- 

lie  tbe  fbrmatlon  of  companies  for  the  erectltm  vi 

buildings,"   passed  April  flftb,  el^tarai  hundrMI 

and  flltv-three. 

PASSU)  May  10,  Um 


Baciioli  1.  Tbe  Srst  section  ot  tbe  "Act  to  authorise 
the  formation  of  companies  for  the  ercoUcn  of  build- 
ings," passed  April  fifth,  eighteen  hundred  and  flfty-threo. 
Is  hereby  amended  by  Inserting  after  the  words  "  tat  Uie 
ereetion  of  bnUdlnga,"  the  words  "  or  fw  the  laying  oat 
and  subdivision  of  lands  Into  bnlldlng  loM  or  vUla  plota, 
and  the  improvement  and  sale  thereof."  And  by  striking 
ont  the  words  "  five  hundred  thousand  dollars,"  and  ln> 
sorting  In  Hen  thereof  the  words '■  one  mllilon  dnUaia." 

11  Thetnuteesof  any  company  organised,  or  hereafter 
to  be  organised,  under  said  act  may  purchase  lands  and 
other  property  necessary  for  their  bnslnass,  and  Issue 
stock  to  the  amount  of  the  value  thereof  Id  payment 
therefor ;  and  the  stock  so  issued  shall  be  deelared  and 
taken  to  be  full  stock,  and  not  liable  to  any  farther  calls ; 
neither  shsll  the  holders  there<tf  be  liable  tor  any  funlwr 
payments  under  the  provisions  of  the  tenth  secUon  of  the 
said  act;  but.  In  all  statements  and  reports  of  the  com- 
pany to  be  pnbllsbed,  this  stock  shall  not  be  stated  or 
reported  as  being  Issued  tor  cash  paid  into  tbe  oompany, 
bnt  shall  be  reported  In  this  respect  according  to  Um  !■•(. 

IS.  ThU  act  Shalt  lake  egftot  Immediately. 
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criminaIj  law  at  home  and  abboad. 
{Oonauded.) 

When  we  take  np  Uie  Prenoli  procedure,  we  Ond-tha 
asme  general  vice  dlapUyliig  itael^  though  In  »  dif- 
fbrent  form.  We  have  the  Mine  epeotaele  exhibited 
of  the  strong  attacking  the  weak,  of  the  skilUUl  atteok- 
ing  the  Ignorant,  of  the  seir-poeaesaed  attacking  the 
fbvertoh  or  the  franUo ;  bat  that  wfaiob  In  Oermany  ie 
nsoaliy  done  bya  sort  of  siege— byoarenilly  drawing 
the  trencbM  cloaer  and  eloaer,  and  then  onderminlng 
nntlt  thertmatnraof  the  defense  fidla  as  If  by  Itself — 
In  France  la  p«rtbrmed  by  a  sort  of  brilliant  Jndidal 
Zooavism,  in  which  the  Judge,  wiUi  bold  and  his- 
trionic eSbot,  pounoeaon  the  party  on  trial,  and,  tear- 
ing aennder  hlB  suppoeed  anbterfuges,  seeks  b>  ex- 
poae,  to  degrade,  and  to  Immolate  him  on  the  spot. 
Of  conrse  there  are  mnltitodee  of  excepdona  to  this, 
but  the  temptations  to  such  dlspIayB  aaem  to  rise  with 
the  Bcfot  and  UteoonsplcuooBnMBof  thetriaL  OfUiIs 
the  following  Illustration  will  be  safflclent. 

In  the  city  of  Toulonse  Is  a  monastic  foundation, 
whose  ftindamental  prindplee  are  that  its  mem- 
hem  sbonld  tM  exclnsWely  (ay  —  that  they  should 
take  the  vows  of  diastlty,  obedlenoe,  and  poverty  — 
and  that  thfry  riionld  devote  themselves  to  the 
education  of  the  lower  clanses.  The  name  of  the 
aodety  la  the  "  Brotherhood  of  Christian  Dootrins;" 
and,  dnring  Its  existence  of  oMitnrloB,  it  has  gradually 
erected,  on  the  large  tiaot  of  land  acquired  by  it,  a 
•erlea  of  bnildlnga,  some  traoeablo  to  the  Middle 
Ages,  others  added  trom  age  to  age  down  to  the  pros' 
enters  —  bnildlnga  of  no  architectural  pretenglons  or 
r^ularlty,  separated  by  many  shaded  alleys  and 
oltdstera,  and  inteiepersed  with  many  aeolnded  nooks. 
Close  to  the  monsatery  la  a  graveyard,  In  a  dark  oor- 
ner  of  whleh  at  daybreak  on  the  morning  of  April 
Iff,  1847,  was  found  the  body  of  a  young  girl,  Cedlls 
Combettee,  who,  as  It  appeared  by  unquestionable 
teiUmony,  had  been,  a  fbw  hours  before,  rsvlBhedand 
then  ronrdered.  She  had  for  some  previons  months 
been  In  the  employment  of  a  bookbinder  named 
Conto;  and  on  the  morning  of  the  16th  was  sent  by 
him  to  earry  some  books  to  tbe  monastery,  within 
whid),  acoordii^  to  nndlspnted  evidence,  she  was 
seen  to  deliver  Uie  package.  There  was  no  direct 
proof  that  ehe  was  seen  to  come  outof  the  institution, 
whleh  was  enrrounded  by  a  wall,  to  which  was  at- 
tached a  gate  with  a  porter's  lodge ;  nor  was  any  trace 
of  her  disDOvered  from  ton  In  the  morning  of  (he  I6th 
nntU  the  discovery  of  her  body  early  the  next  day. 
By  whom,  then,  was  tbe  outrage  perpetrated  f  Conte, 
her  employer,  had  aocom  panted  her  to  the  monastery, 
and  testified  that  he  left  before  she  had  delivered  the 
parcel,  and  that  while  he  was  there  he  saw  near  to 
her  two  of  the  brothers  — Jubrien  and  Iieotado. 
Against  tbe  latter  some  sll^t  droumstanUal  evldenoe, 
which  hereafter  will  be  Incidentally  noUced,  was  ad- 
duced.   He  was  arreeted,  and  on  Febroary  7,  1B4S, 


after  eight  mouHia'  imprisonment,  was  brought  to 
trial.  In  reviewing  the  evidence  then  addni»d,  our 
object  Is  to  confine  ourselves  to  such  portions  of  the 
jndlotal  examination  of  Leotade  as  eerve  to  lUustrala 
the  general  proposition  which  we  have  In  this  article 
undertaken  to  canvass.  It  Is  snfBoIent,  therefore,  at 
this  point,  to  eay  that  on  the  trial  there  was  positlvo 
testimony  to  show  that  Conto  had  himself  previously 
attempted  improper  flunlliarltiaa  with  Cedlla,  who  was 
proved  by  nuqueetlonable  evidenoe  to  be  a  girl  of  ex- 
cellent character ;  and  that  some  years  alterward  be 
coufeeaed  that  he  himself  was  the  perpetrator  of  the 
crime.  On  the  trial,  however,  no  evidenoe  was  pre- 
sented showing  the  whereabouts  of  Cedlia  after  her 
visit  to  Uie  monastery  onthemomingof  tbe  16th;  and 
thla,  coupled  with  the  drcumstanUat  evidenoe  to  which 
we  have  already  referred,  arrayed  sg^nst  the  accused 
a  p<^ular  prejudice,  by  which  the  terror  of  hia  poal- 
Uon  was  vastly  Increased.  Having  made  theee  pre- 
liminary explauatione  we  proceed  with  our  extracta 
from  thejadldal  examination  on  the  trial. 

Chi^  Juatice.  What  is  yonr  name  t 

Prisoner.  Iionls  Bonafons ;  my  eceleetastical  name 
Is  Brother  Leotado. 

CA.  J.  How  old  are  youT 

Prit.  Tbtrty-dx  years. 

Oh.  J.  Did  yon  know  Cedila  Combetteer 

Fri*.  I  have  never  even  seen  her, 

CA.  J.  Did  you  often  visit  Conte  T 

Pria.  Yes;  yet,  reviewing  the  past  aa closely  an  I 
can,  I  cannot  reoolleot  to  have  ever  seen  her  with 

Ck.J.  Why  this  drcnmlocatlMiT  Yon  dther  knew 
her  or  yon  did  noL 

Pria.  I  did  not  know  her. 

Ch.  J.  Did  you  not  go  to  Conto,  some  daya  before 
Uie  murder,  to  order  awrltlng-tahlef 

Pri*.  I  did. 

C%.  J.  Did  yon  not  say  to  Conte,  "when  the  port- 
folio Is  ready,  send  it  to  me  by  the  dilldr' 

Pri».  I  cannot  recollect  this. 

Oh.  J.  If  you  did,  thla  Involves  yonr  acquaintance 
with  Cedlia. 

Prlt.  1  never  saw  a  workman  at  Conte's,  and  there- 
fore I  tioold  not  have  said  IL 

Oh.  J.  Where  wereyouin  themomIngofthe(IGth 
of)  last  April  T 

Prit,  I  was  first  at  morning  man,  which  lasted 
longer  than  usual,  as  It  was  read  for  a  brother  who 
had  recently  died  In  Paris ;  then  I  breaklbited  and 
went  fh)m  the  refectory  to  the  clothee-rooro,  and 
brought  the  pupUe  of  the  Pension  the  tlilngB  they 
needed,  and  then  I  wrote  to  the  general  of  the  order  a 
letter  on  my  spiritual  state.    This  lasted  until  Q) 

Ch.J.  What  did  yon  do  next  r 

Pria.  I  went  to  tbe  kltdtm  and  to  the  director,  to 
band  him  my  letter. 

Cft.  J.  Yon  went  about  9i  o'ctook  In  the  kitchen  i 
where  were  you  till  10  o'dook  T 

Prit.  I  went  back  into  the  clothing-room,  after  I 
had  apoken  with  the  director,  nntil  9t  o'clock. 

CA.  J.  Where  did  you  meet  the  director  T 

Prit.  On  the  corridor  of  the  Pension ;  he  asked  for 
my  letter;  I  told  him  that  I  waa  Juat  looking  for 
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him.  It  was  tben  I  went  Into  the  oloUUng-nwin,  tad. 
afterward  Into  the  eotaooUroom. 

CA.  J.  How  Ute  was  that  r 

JYia.  Abont  m  o'clock. 

Cn.  J*.  Go  on. 

JFVif,  I  then  fed  the  aanar;-birds  in  the  prewnoe  of 
the  hospital  nurse,  and  Uiea  went  to  the  oellv,  and 
afterward  to  pater  noster.  Then  dinner,  then  the 
nanal  Bluillea,  then  to  supper,  and  then  to  bed. 

(A.  J.  The  accofiation  charges  ;oa  with  haring 
been  seen  at  least  twice  during  the  day  with  Brother 
Jnbrien. 

Frit.  I  talked  wltb  him  after  supper,  when  we 
were  bringing  some  casks  out  of  the  oeUar. 

CA.  J.  Although  I  tiave  earnestly  urged  you  to  con- 
sider your  answers  carefully,  you  have  lUled  to  do 
this ;  on  the  S3d  of  last  April  you  were  asked  what 
you  did  on  the  prior  16th.  Thtn  yon  sidd  nothing 
abont  having  seen  Jubrien,  having  spoken  U>  him, 
and  having  helped  him  In  the  oellar.  Were  the  other 
members  of  the  ooDunuolty  then  asleep  f 

Pria.  Yes. 

OA.  J.  Then  you  must  have  gone  very  late  to  bed 
on  the  15th ;  and  although  before  this  we  believed 
that  all  the  brothers  wenFto  bed  at  the  same  lime.  It 
seems  that  some  must  have  been  excepted  from  this 

Frit.  When  we  retired  later  than  usual,  then  we 
had  next  day  to  aocount  for  this  to  the  superior. 

<%.  J.  Your  memory  on  the  2Sd  must  have  been 
fresher  than  to-day.  You  then  s^d  that  the  mam  was 
ended  at  8i  o'clock,  that  yon  then  breakfuted,  then 
wMit  into  the  kitiAen,  where  yon  spoke  to  Brother 
John,  and  lo  the  clothing-room,  where  yon  spoke  tf 
Brother  Leopold,  and  then  to  the  oellar.  This  bad 
kept  you  till  the  pater  noster,  at  11  o'clock.  But 
Brother  Leopold  flzea  the  times  of  your  convenaUon , 
with  hini  at  an  hour  earlier.  Yon  have  been  asked 
■B  to  your  ocoupaUons  from  S  o'tdook  in  the  morning ; 
and  you  said  that  about  this  time  yon  met  Brother 
Leopold  In  the  dothee-room. 

prit.  This  1b  entirely  oorrecL  Does  this  hinder  me 
from  having  seen  him  also  at  11  o'olookT  Ifldid 
not  mentJon  this  at  the  prelimioary  examination 
it  was  because  I  was  only  int«rrogated  as  to  my  sur- 
roundings after  8  o'olook  In  the  morning. 

Cn.  J.  Very  true.  But  In  a  subsequent  examina- 
tion you  Bald  that  at  91  o'clock  yon  were  In  your 
office;  then  in  the  hospital,  where  yon  met  the 
director,  who  aaked  you  for  wood  tor  a  fire  fbr  a  sick 
child  i  that  yon  then  went  to  fMch  the  wood,  and 
then  to  prayers.  And  yet,  notwithstanding  these 
extended  details,  yon  did  not  till  this  moment  utter  a 
syllable  as  to  the  important  dronmslancee  of  the  let- 
ter on  your  splritnal  oonditioD. 

JVC«.  If  I  did  not  mention  this  to  the  examining 
magtstnta.  It  was  through  oonftaBion.  DaUy,  olmoit 
hawk/  [fbr  the  eight  months]  thete  examinatioru  were 
eemMDMedi  Iwae  put  under  a  moral  torture;  I  was 
treated,  not  as  merely  suspected,  but  as  omivicted. 
When  I  appeared  in  thlB  oourt  befbre  yoniBelf,  I  was 
tliBt  able  to  collect  myself,  as  in  the  presenoe  of  a 
Uadly  Judge. 

CA.  J.  You  can  spare  your  praises  of  ine,  as  well 
■B  your  oeoBures  of  the  examining  magistrates.    I 


will  have  neither.  In  yoiv  examlnatkm  »f  tba  8d  of 
May,  you  declared  that  on  the  IGth  of  April  yoo 
wore  the  same  gown  (toutane)  and  the  same  stodc- 
Ings  which  you  now  have ;  while  on  the  next  day, 
on  the  4th  of  Maj,  when  the  question  was  put  to 
you,  "  How  long  you  had  worn  the  trousers  and 
drawers  yon  now  have,"  you  answerad,  "  For  ten 
days."  How  1b  this  explained  T  You  taiOyer  said, 
that  you  had  laid  the  tronsers  and  draweia,  whicb 
you  wore  on  the  IGth  of  April,  in  the  third  chamber 
oTthe  clothes-rooms  on  a  table  dose  lo  the  entranoe— 
where,  to  your  great  astonishmeut,  they  we>«  not 
discovered  — while  on  the  previous  day  you  said  that 
OD  the  16lh  yon  worn  nothing  bnt  the  gown  (»oulame) 
and  stockings.  On  the  6th  of  May  you  voluntarily 
slatod  to  the  examiners,  "  The  tronaera,  now  shown  lo 
me,  I  reeognise  as  those  I  wore  on  the  IMh  of  ApriL 
Z  used  these  In  the  bed  to  oover  mylbst"  How  Is  it 
that.  In  spite  ofyoor  statement,  the  diawera  wwe  not 
Ibnnd  with  the  tronsersf 

Frit.  I  remember  now  fbr  the  flrat  lime  that  I  dM 
not  lay  the  two  off  together,  and  Uiat  I  w<we  the 
drawera  at  the  time  of  the  preliminary  examlnatloa. 

ca.  J.  Were  yon  In  the  habit  6f  keeping  rabtdtor 

Frig.  They  belonged  to  the  brotherhood. 

C9L  J.  Did  yon  ever  give  rabbits  to  Oonle  or  hla 
wifer 

Frit.  I  sold  some  to  them. 

Oh.  J.  Did  you  ever  Invite  Geollia  to  look  at  the 
rabbits  r 

Frit.  No, 

CSi.  J.  Yon,  with  the  other  brothers,  ware  asked 
aa  to  the  condition  of  your  garments  on  the  ISth  of 
ApriL  While  the  others  gave  satlsflutory  answera  to 
this,  yon  are  the  only  one  as  to  whom  this  was  not 
Uie  case ;  and  besides,  yon  maintained  that  the  shirt, 
which  the  examining  fdiydolan  fonnd  on  yon  on  the 
18th  of  April,  had  been  pat  on  by  you  on  the  previ- 
ous Sunday,  and  was  worn  beeanBO  it  had  wide 
sleeves,  wUch  did  not  diaft  the  plastera  that  your 
health  required  you  to  wear.  Where  did  yon  leave 
the  clean  shirt  whioh  yon  received  on  Sunday  evm> 
Ing,  fbr  a  change  f  You  say  that  yon  did  not  often 
change  your  lineo,  and  that  you  laid  the  dean  shins 
under  your  pillow,  and  in  this  way  retained  two  at 
a  time.  Bnt  in  spite  of  this  usage,  you  maintain  that 
you  gave  back  the  shirt  of  April  I7th  to  the  brother 
who  hod  charge  of  Uie  linen,  who,  on  his  part,  de- 
clares that  be  never  received  clean  linen  baok  troat 
the  brothem.  After  this  you  modified  yoor  answer 
so  as  to  make  it  that  you  gave  this  shirt  to  the  hoapltal 
nurse,  who  says,  however,  that  he  does  not  recollect 
UilB,    Where  did  yon  hand  It  to  him  T 

Prig.  At  the  door  of  Uie  hoapltal,  in  the  week  alter 
April  18th. 

Oft.  J.  You  all  say  that  at  the  time  Oonle  met  yaa 
In  the  corridor,  you  had  gone  to  the  oommnnlon. 
Conte,  however,  perslBts  In  his  sbttement,  and  sped- 
fiee  your  dresa.  At  firat  (in  one  of  the  preliminary 
examinations)  you  distinctly  denied  this,  but  alter- 
wardBBtd  that  you  ooutd  not  call  it  to  mind.  Brother 
Jubrien,  who  was  with  you,  follows  the  same  theory, 
first  a  plump  denial,  Uien,  "I  believe  not,"  and  at 
last,  "I  do  not  reooUetA,"  In  all  samestnees  I  de- 
mand to  know  whether,  on  the  morning  of  the  16th 
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or  April,  yon  ware  In  the  oorridor  of  Ute  common 
hkllT 

iVif.  I  Hn  not  In  >  oondltlon  to  answer  so  oompli- 
otted  on  analyalB  ot  the  evldenoe. 

C%.  J,  It  U  not  a  ocmplloated  onalyBts,  bnt  lute. 
Were  jtm  in.  the  oommon  ball  on  the  ISthT 

Pris.  No.  On  the  lOth  I  was  there  between  7  and 
7i  In  the  morning. 

0&.  J.  Did  not  the  -wvy  to  it  lead  by  the  linen- 
nomt 

JV«.  Tea. 

Ok.  J.  Did  yoQ  have  a  ke7  to  the  latter  T 

JVif.  I  do  not  know. 

Oh.  J.  And  jrel  (at  the  imliminarj'  examlnatlonB) 
it  WMi  shown  that  yon  had  a  key  which  looked  the 
dour  of  that  room,  and  that  yon  eonld  therefore  change 
TOUT  linen  wiUtont  attncUng  any  one'e  notice.  This 
key  WBB  afterward  shown  to  yon,  and  joa  slated  to 
what  look  It  belonged.  HadyonnooonTarsatlmtwitb 
JnbrtenonthelStbT 

JM*.  Yea.  In  the  evening,  when  I  helped  bbn  In 
bringing  the  large  caaka  out  of  the  cellar. 

Oh.  J.  I  twve  now  a  oorrectton  to  make,  I  aaked 
yon  whether  yon  poonflwod  a  key  to  the  linen-room ; 
and  yon  answered  that  if  you  poeetwed  it,  yoo  did 
not  know  it.  I  will  now  show  yon  a  key  which  is 
proved  to  lock  that  room.  You  will  now  tell  lue 
whether  yon  reoognlae  it. 

J*ri«.  Itia  tbekey  of  thekitohencloeeb 

Ch.j,  Doyonknowifltlocksthedowofthellnen- 

I-ria.  No. 

This  Is  a  specimen  of  tiie  examination  In  chief  of 
tlie  prisoner,  whicli  waa  followed  by  the  oalUng  of  the 
witneasaa  for  the  proaeontlon.  The  method  pursued 
Is  very  mnoh  the  same  aa  that  which  we  have  already 
noticed  aa  existing  in  Fnuaia.  Tlie  Judge  has  fnll 
notes  of  Uie  varlons  preliminary  exsmlnations,  both 
oftbeaoeusedandof  tbeproaeonUngwitneesee.  The 
prisoner  is  fliat  oalled,  and  interrogated  as  to  the 
points  that  theae  examinations  developed,  and  aa  to 
any  others  that  suggest  themselves  to  the  Jndge. 
Then  the  proaeontlng  witnesses  are  called,  and  all  the 
statements  of  the  prisoner,  relevant  or  Irrelevant,  are 
put  in  iaue,  to  be  contradicted,  if  practicable,  by  the 
testimony  so  addnced.  But  In  Fiance,  Iiowerer,  aa 
has  already  been  noticed,  it  la  deemed  not  nnsultabie 
for  the  Jndge  at  any  period  of  the  trial  to  snrprlae  the 
daCandant  with  the  moat  sndden  and  conhidng  of 
appei^  This  may  be  dramatic  enongh,  bnt,  apart 
from  the  ot^eotioDB  we  shall  prcsooUy  notice,  utterly 
deolmctlve  of  a  calm,  J  ciditdal  rendering  of  testimony. 
Thns,  in  the  case  before  us,  several  bonis  after  the 
prisoner's  formal  examination  waa  closed,  and  while 
Conto — the  chief  prosecuting  witneas,  and  the  real 
MsaMin  —  was  under  examination,  the  conrt  with 
sudden  swoop  pounced  on  the  prisoner  as  follows! 

CA.  J.  (To  prisoner.)  You  have  jnst  heard  that  on 
the  I6th  of  April,  at  9)  o'oloek,  you  were  seen  in  the 
oorridor  of  the  brotherhood  with  Brother  Jubrlen  t 

iVi«.  Coute  is  a  folalfler.  On  tbe  16th  I  waa  not  In 
the  corridor.  Aa  to  what  relates  to  my  former  Ufo 
[which  Conto  had  endeavored  to  attack]  I  can,  at 
least,  say  thst  It  is  not  so  stained  as  that  of  my  assail- 
ant.    You  am  Inqnire  at  my  early  homey  of  my 


former  emplco'ers,  ol  my  toachers.  I  had  the  wish 
to  eec(^«  from  the  worry  of  the  world.  This  la  why 
I  entered  the  order.  I  am  in  the  Jory'e  hands.  De- 
ofde  what  my  Me  is  to  be ;  I  will  await  even  death 
in  peace,  as  a  mleelonary  wbo  wilt  sacrifloe  hla  llfo  to 
what  Is  right;  and  (tothe  Jury),  so&i  from  blaming 
you,  will  I  the  more  fervenUy  pray  for  you,  tor  your 
efforts  to  decide  rightly. 

Now,  we  may  pardon  snch  distnctod  uttersnoee  la 
a  prisoner  subjected  to  auoh  aensaUonal  shocks  as 
those  we  here  notioe ;  bnt  we  cannot  ezonse  the  sys- 
tem which  Invitee  the  Judge  to  consider  the  applica- 
tion of  aoch  Bhookti  as  among  the  chief  fbats  of  Judi- 
cial prowess.  Again  and  again  during  the  trial  do 
similar  iuddenta  oconr.  Let  something  inculpatory 
tmm  up,  and  down  comes  the  Jndge:  "There,  do  yon 
hear  this— what  doyou  say  nov>r'  The  examination 
in  chief  is  bad  enough  ;  but  no  presence  of  mind,  no 
power  of  memory,  can  endure  sn<di  torture  ss  this, 
lasting,  SB  in  the  present  case,  through  a  trial  occupy- 
ing an  entire  week.  It  is  not  to  be  wondered  that 
Leotade'a  memory  partially  foiled  him,  and  that  his 
replies  became  oonftised  and  delirious.  He  had  been 
kept  on  the  rack  for  the  eight  months  prior  to  the 
trial  by  solitary  confinement,  broken  only  by  the 
vl^ts  of  his  inqnisltoTB  coming  to  probe  his  constdence 
aa  to  his  entire  past ;  and  this  agony  reached  Its  cli- 
max when,  In  ttie  crowded  court-room,  hie  whole 
nervous  and  moral  syatem  vras  made  the  sutjeot  of 
the  assaults  we  have  detailed. 

With  the  topic  we  have  undertaken  to  diecnn  in 
this  article,  Leotade'a  innocence  has  no  inmiediate 
otmnection.  Innocent  he  undoubtedly  was;  Innooent 
he  continned  to  declare  himself  to  be  nntll  his  death, 
nineteen  months  afterward.  In  the  galleys  towhlch  he 
was  sentenoed  for  llfo ;  innooent  he  waa  proved  to  be 
by  the  subsequent  oonlbeelonB  of  Conte,  ntUred  under 
the  solemn  sanctions  of  a  death-bed,  and  verified  by 
collateral  proof  which  removed  the  allghteet  ponai- 
billty  of  doubt.  Bat,  guilty  or  Innocent,  the  merits 
cf  tbe  system  under  which  he  was  tried,  aa  we  stated 
in  the  prior  case,  are  the  same.  That  system,  so  for 
as  concerns  the  compulsory  examination  uT  the  d»- 
fondant,  and  the  Introduction,  by  the  prosecution,  of 
bis  character  into  the  Issue,  obtdns  through  the  (Son- 
tinent  of  Europe ;  and  wherever  it  exists  it  Is  assoid- 
atod  with  the  abuses  which  exhibit  themselvM  in  tbe 
cases  which  we  have  Jnst  considered  in  detadl.  In 
the  vait  number  of  trials  reported  in  the  many  vol- 
umes of  the  iiTewei^efatKiI  there  la  not  one,  where  titlfl 
system  is  affiled,  in  which  tiieee  abuses  do  not  in  a 
greater  or  leaa  degree  exhlUt  themsdves.  And  it  Is 
but  folr,  in  the  preaent  atage  of  our  American  Jtuis- 
prudence,  that  the  queetion  in  all  Its  bearings,  praoti- 
csl  aa  well  aa  apeoulatire,  should  receive  grave  oon- 
sideiation. 

For  the  changes  which  have  been  lately  Initiated  In 
out  American  jurisprudence,  aa  was  stated  in  the  be- 
ginningof  this  article,  bringusverynear  to  tbeprao- 
tlce  which  the  oases  belbre  ns  display  in  eo  hideous  a 
light.  Take  the  flnt  point,  that  of  Uie  Introduction 
of  the  defendant'a  character  into  the  Issue.  By  the 
oommon  law.  It  ia  ao  for  ftom  bring  allowable  tOr  the 
proaeonUon  to  prove  that  the  detbndant  has  a  "  ten- 
dency "  to  commit  the  particular  crime,  that  tbe  merest 
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BUaalon,  by  the  prooecaung  attorney  Id  Ub  opening 
addnae,  to  the  defendant's  bod  obaracter,  haa  been 
looked  upon  aa  a  grave  offenae;  andJnrleB  have  been 
dlaeliarged  beoanae  anoh  alluaion  baa  b«en  made. 
Ereiy  man  la  permitted  to  oony  to  bia  case  tbe  pr«- 
anmption  of  general  good  obar»at«T;  and  thla  pre- 
Btunptlon  no  one  ia  permitted  to  aaaall,  nnleas,  as  tias 
been  a^d,  he  ahonld,  InbiBdefenae,  Introduoe  the  laeue 
bimaelt  No  oiimlnal,  no  matter  how  profligate,  bnt, 
by  the  common  law,  ia  allowed  hia  loeua  penittntUe ; 
if  he  has  committed  an  outrage,  be  ia  tried  fbr  it,  bat 
be  never  is  pnton  trial  becanse  he  hoa  previoUBly  been 
generally  bad.  The  common  law,  in  Ita  bnmanity. 
Bays :  "  You  shall  have  a  chance  to  reform ;  at  all 
events,  irhat  yon  are  liable  to  be  tried  for  ia  an  overt 
actof  gnilt,  and  not  a  violent  temper  or  a  depraved 
h«(Ut,"  Bat  in  the  last  few  years,  some  of  onr  Ameri- 
can ooarta  have  been  departing  bom  this  rule,  l^e 
departure  began  in  caaea  of  forgery,  when  It  was  per- 
mitted, Uiough  at  flrat  reluctantly  and  oantionsly,  to 
the  proseention  to  show,  aa  part  of  its  evidence  in 
ohie^  that  the  defendant  was  an  expert  in  tbe  oonn- 
terfelting  art.  Ibe  next  etep,  whitji  waa  taken  by 
some  of  onr  western  oonrts,  was  U>  permit  the  prose- 
cution, in  homlidde  cases,  to  prove  also  as  part  of  tbe 
evidence  In  chie^  that  the  defendant  waa  a  man  of 
bloodthirsty  and  violent  temper.  If  the  principle 
of  tbe  latter  ease,  at  least,  holds  good.  It  is  dlfflcult  to 
see  what  ftirtber  olwtaoles  renudn  In  the  way  of  oar 
adopting  tbe  dvil-law  practice.  In  this  respect,  as  a 

Then,  toward  the  defendant's  compulsory  examin- 
ation we  have  recently  made  great  strides.  It  is  true 
that  the  statutea  reoently  enacted  in  tlds  respect  ooly 
permlt  auch  an  exsminatioa  after  the  defendant  has 
voluntarily  placed  himself  on  the  witness  atond.  Bub 
the  experience  of  the  few  months  that  have  elapsed 
siDce  the  passage  of  these  statutea  show  that  there  will 
be  few  criminal  cases  In  the  Btat«a  where  these  stat- 
utea are  In  force  in  which  this  exposure  will  not  be 
mode.  The  fiMt  is,  first,  that  the  temptation  to  ven> 
ture  testifying  in  bis  own  behalf,  to  a  man  whose  life 
and  liberty  are  at  stake.  Is  irresistible,  even  though 
the  probability  be  that  a  oroas-exaiulnatton  will  mln 
him;  and,  second,  that  to  reflise  to  be  sworn  wUI  come 
soon  to  be  acknowledged  as  a  tacit  confesBt(»)  of  gnilt^ 
Wherever  such  statntes  exiat,  therefere,  defendants 
will  be  nnltbrmly  submitted  to  examination ;  and  the 
main  diflbrence  between  oar  own  and  the  European 
praotioe  will  be  that  with  na  the  Inculpatory  examin- 
ation will  be  oonducted  by  the  ptoseouUng  attorney, 
and  not  by  the  Judge.  Wbelber  thla  will  be  an  Im- 
provement may  well  be  questioned.  A  Judge,  no 
matter  how  keen  may  be  tbe  eplrit  with  which  he 
may  enter  upon  what  be  may  consider  the  exposure 
of  error,  is  yet.  In  the  main,  an  impartial  arbiter  be- 
tween the  two  contending  partiee.  An  attorney  is, 
and  ought  tn  be,  simply  the  representative  of  one  of 
tbem. 

lot  OB,  then,  look  the  system  which  is  thus  ap- 
prtMOhing  us  gravely  in  the  fiice ;  rect^ltulating  to 
some  extent,  as  we  do  so,  the  points  which  saggeated 
thMnaelvea  inddentaUy  In  the  review  given  by  na  of 
tbe  two  cases  sspsdally  selected  by  os  for  considera- 
tion.  And  first,  wlUi  regard  to  the  first  practice 


toncbed  by  as,  that  wbloh  ^nthorlies  the  prosecution 
to  put  in  issae,  ss  evidence  in  chief,  the  defendant's 
character,  by  way  of  showing  his  liability  to  commit 
the  particular  crime.  Notice,  first,  the  debasement 
which  the  pnbUo  mind  must  suflbr  from  tbe  Jodidal 
exhibition  of  prurient  psychological  detail.  Nothing 
can  be  worse  in  this  respect  than  tbe  diapl^a  listened 
to  by  greedy  audiences  in  what  axe  considered  (be 
more  "  interesting  "cases,  and  which  are  aufaaeqaently 
through  the  press  presented  to  the  public  at  large. 
We  have  before  us  in  (he  third  volume  of  the  new 
aeries  of  the  ^eue  Pitaval  the  report  of  a  homicide 
case,  that  of  Count  Guatavus  Choviniky  and  of  Julie 
Ebergenyl,  in  which  the  general  sexual  tendentdeaof 
the  defendants,  and  tiieir  victim,  the-wlfe  of  tbe  first, 
were  made  the  snbfeots  of  the  minutest  and  iiaoat  dis- 
cursive exploration ;  and  in  which,  according  to  the 
reporter,  who  prints  these  details  at  large,  the  court 
room  was  crowded  by  some  at  the  highest  as  well  ss 
by  tbe  moat  abject  of  tlie  land.  It  is  b^bre  sncfa  au- 
diences, and  then  tbroo^  the  press,  that  this  empty- 
ing of  Uie  mout  fetid  contents  of  the  human  heart  Is 
artistically  consnmnisted.  It  is  like  the  baling  out 
tbe  contents  of  a  putrid  well — the  process  la  one 
which  cannot  bat  Bpread  oontagioos  disease.  For  tbe 
exploration  and  exhibition  is  not,  as  with  os,  one  of 
naked,  tiard  bet,  bat  one  of  prurient  motives.  Tbe 
worst,  vilest,  most  morbid  of  all  bnman  dealrea  and 
impulses,  things  wbloh  we  ore  impelled  by  every 
rigbt  fMllng  insUndlvely  to  hide  even  from  ouiaelvea, 
are  keenly  searched  after,  and  rulbleaaly  displayed  to 
the  public  goce. 

Then,  second,  tbls  process  destroys  all  power  of 
rightful  defense.  Ihe  defendant,  in  the  old  common- 
law  courts,  knows  what  he  Is  to  prepare  to  meet^ 
The  IsBoe  ia  a  aingle  one ;  to  this  be  acUosts  Us  plea 
and  calls  hia  witnesses.  Whatever  hla  past  may  hav« 
been,  he  knows  that  the  law,  in  its  humanity,  has 
given  Iiim  an  apportnntty  for  reform ;  and  that  now 
he  is  to  be  tried  for  a  single,  well-defined  act,  oa  to 
which  be  has  fall  notice,  so  as  wisely  to  make  ready 
for  his  defense.  But  with  the  dvil  law,  a  proeecuticn 
is  limited  by  no  auoh  restraints.  There  is  no  point 
in  the  defendant'a  paat  history,  no  matter  how  distant 
or  how  recent,  which  may  not  be  suddenly  sprung  on 
bim;  and  when  the  Judge's  knowledge  does  not 
enable  him  to  toaoh  such  points,  the  drag-net  of  a 
general  interrogatory  Is  swept  over  the  offender's 
memory.  No  offense  has  been  so  atoned  for  as  to 
protect  it  from  bting  tbos  broo^t  up  in  Judgment. 
No  oblivion,  no  dsotb  of  witnesses,  no  long  passage 
of  Ume  consuming  all  explanatory  or  vindlaatary  dr- 
cumstonees,  are  allowed  to  Intervene  between  Oie 
Judge  and  the  coveted  disgraceftil  Ihol;  The  defend- 
ant goes  to  trial  prepared  to  meet  a  particolor  laaae, 
and  he  finds  himself  confronted  with  othera,  any  one 
of  which  Involvee  disgrace,  bat  to  meet  which  he  has 
had  no  notice  to  prepare.  And  if  no  other  acta  or  ten- 
dencies of  gollt  are  available,  then  hia  prevarications 
on  trial— prevarications  often  the  oonvalsions  of  a 
man  In  torture  —  are  charged  against  him,  and  on 
these  be  finds  the  issue  is  made  to  rest  We  do  not 
say  that  under  this  system  there  is  no  security  for 
innocence;  forinageneralsense— in  that  sense  which 
involves  a  fr«e  uncovering  of  tbe  secret  fralltiM  and 
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paBslons  of  tlie  hnman  heart  —  no  man  1b  InnocenL 
Bnt  wa  do  Bay,  that  tn  this  view  there  is  no  Becntitj' 
for  any  one.  No  one  can  in  aalety  walk  the  street*, 
for  there  la  no  one  who,  if  under  trial,  cannot  be  ex- 
posed to  an  investigation  more  or  less  deetmotlye. 
We  hBTB  no  time  here  to  dwell  on  diaairangsmant  of 
Judii^al  mechanism,  and  the  conseqnent  fireqnent 
escape  of  the  real  offender,  wrought  hj  this  dum^ 
confualngofTeleTant  with  irrelevant  Isauea.  Wehave 
simply  to  say  that  hj  It  no  protection  is  left  either  to 
liberty  or  life. 

The  remaining  queeUon  before  us  —  that  of  the  Judi- 
cial examination  of  the  defendant  on  trial  — invites 
but  few  remarks  In  addition  to  those  which  have 
already  been  incidentally  mode.  Ko  doubt  there  la  a 
class  of  temperaments  which  can  escape  this  ordeal 
comparatively  nnli^ured.  Men  of  Imperturbable 
temperand  of  comprehensive  intellect  and  of  qnlck  wit 
may  be  able,  during  the  trial,  as  well  as  dtulng  the 
nnmeroua  preliminary  hearings,  to  maintain  a  calm 
and  coodstent  theory  of  defense.  Bnt  men  of  this 
class  are  rare,  and  are  at  least  not  nnknown  among 
thnse  inured  to  crime.  The  consummate  villain  is,  in 
bet,  likely  to  be  the  most  snccesifUI  in  the  execution 
of  this  most  difficult  taak ;  while  the  guiltless,  from 
their  very  Inexperience  in  crime,  and  troat  the  pecn- 
liar  terror  which  disgrace  poaseoses  to  tbem,  are  aa 
likely  to  break  down  In  the  attempt.  Thus,  In  the 
case  last  noticed  by  ua,  Conte,  the  real  assassin,  played 
his  part  through  a  protracted  cross-examination  with 
every  trait  of  candid  Innocenoe ;  while  Leotade,  his 
victim,  was  betrayed  Into  the  apparent  contradiction 
and  confusion  of  gnllt.  For,  it  should  be  remembered, 
the  strain  Is  the  severest  to  which  the  nervous  syetem 
can  be  exposed.  Let  n-t  suppose  that  the  judge  Is  de- 
terred, either  by  his  own  homanlty  or  by  public  opln- 
Ion,  from  sustaining  such  attempts  as  those  of  the 
chief  Justice  at  Toulouse  — attempts  to  bully,  to  ter- 
ri^,  to  crush,  to  atmlhUate  the  victim  who  lies  ex- 
hausted in  bis  clutch.  Let  us  suppose  that  he  aintply 
permits  the  method  which  the  Qerman  oonrta  have  In 
the  main  adopted,  of  taking  to  the  trial  a  minute  brief 
of  all  that  the  witnesses  for  the  prasecntlon  are  ex- 
pected to  testily  to,  and  then  examining  the  defendant 
In  advance  on  each  point  Let  us  remember  bow  pro- 
tracted, howmnltlfiiTlous,  and  how  exhausting  snch  an 
examination  must  be ;  and  then  let  ue  inquire  which 
of  US  conid  submit  ourselves  to  such  a  test,  even 
though  the  topic  might  be  the  moat  Innocent  event  in 
our  past  lives,  without  being  betrayed  Into  embar- 
rassments and  incoualstencles  which  may  readily  be 
received  as  confeesloua  of  guilt.  And  then  let  us  rise 
ftom  this  personal  view  to  the  general  cooalderaUona 
of  public  policy  to  which  the  isane  thus  ascends.  The 
dvU  law  —  and  with  this  recollection  let  us  conclude — 
Id  this,  as  in  all  other  reapeots.  Is  the  product  of  des- 
potism. Its  object  Is  to  level  the  cttiian  to  the  grade 
of  the  slave.  It  recognises  in  him  no  sandty  of 
character.  Just  in  the  same  way  that  It  awards  to  him 
)io  sanctity  of  home.  He  is  the  creature  of  the 
goverament  that  overshadows  him ;  and  at  Its  com- 
mand be  must  ia  public  unveil  tbe  most  secret 
motives  of  his  heart ;  and  the  sj'stem  is  one,  therefore, 
whlohproduces,  not  freemen,  buttools;  not  high  per- 
sonal enterprise,  bnt  apathetic  sloth  ;   not  pnlltlcal 


liberty,  but  political  tnrpor  and  death.  But  the 
common  law  is  the  syst^n  of  personal  liberty,  of 
manly  independence  and  self-respecL  It  was  pro- 
duced by  these  great  qualities,  and  these,  in  return, 
It  fortifies  and  protects.  If  It  makes  every  man's 
"home  his  castle,  and  if  these  casUea  are  eometmies  a 
little  too  roughly  garrisoned,  let  ns  rememt>er  thai 
they  are  not  merely  the  shelters  whi^  protect  the 
rights  of  the  Individual,  but  the  fortresses  which 
assure  the  graudner  of  the  state.  And  If,  In  declaring 
that  no  man  shall  be  foroed  to  degrade  himself  by  his 
own  llpa,  the  same  common  law  may  glre  in  Isolated 
cases  Impunity  to  crime,  let  It  t>e  also  remembered  that 
by  this  process  It  not  merely  implants  in  the  individ- 
ual breast  a  consolonsnesa  of  Kelf-respect  and  sanetity 
which  ultimately  makes  crime  leas  frequent,  but  It 
summons  (br  the  commonwealth  the  services  of  high- 
toned,  strong,  rightfully  loyal  men.  Let  us  beware 
leet,  in  infringing  on  this  principle,  we  undermine 
some  of  the  foundations,  not  merely  of  personal 
llber^,  bnt  of  the  public  weaL 

Pbarois  Wbabtok. 


LEGAL  REFOKhf  IN  ENGLAND. 
^10  following  letter  from  Austin  Abbott,  the  well- 
known  author,  to  Mr.  Throop — one  of  the  commis- 
sioners recentiy  appointed  to  revise  the  laws  of  this 
state — contains  much  information  of  interest  to  the 
profession.  Mr.  Abbott  sailed  for  Europe  a  few  days 
since,  and  it  gives  pleasure  to  state  that  he  will,  from 
time  to  time,  communicate  to  the  Li.w  Joukmai.  his 
impressioiia  of  European  law  and  lawyers, 

HoirraoifSKT  H.  Trroof,  Esq. : 

My  Dear  Sir- Your  letter  of  thefith,  usklngwhat 
has  been  recently  done  In  the  way  of  legal  reform  In 
England,  Is  Just  received. 

The  present  movement  in  England  involves  three 
distinct  efforta : 

The  oonaolldaUon  of  statutes. 

The  digesting  of  tbe  law. 

The  simpIiflcaUon  of  JurlsdlcUon  and  procedure. 

I.  OOKBOUDATIOM  OV  eFTATUTES. 

In  the  parliamentary  papers  of  ISBG,  xxxv,  Ml, 
which,  I  think,  yon  will  And  in  the  Astor  library.  Is 
a  report  on  this  subject,  which  will  Indicate  what  had 
been  done  previous  to  that  time. 

In  ISSe,  Sir  fltsn^  Kelly  (February  U),propoeeda 
consolidation  or  revision  of  the  general  statutes,  bnt 
nothing  substantial  was  then  accomplished,  except 
the  Initiation  of  a  aeries  of  repealing  acts,  carried  on 
and  oompleted  under  Lords  Westbury  and  Chelms- 
ford, by  wliich  thousands  of  obsolete  statatca  wen 
declared  repealed. 

The  principal  of  these  repealing  acta  are :  19  and  20 
Vict  c  64,  ISSe ;  96  SUt  at  L.  820 ;  M  and  26  Vict. 

c.  lOI,  1861 ;  101  Stat  at  L.  p. ;  2S  and  37  Vict  C 

IZ5,  1863;  103  Stat  at  L.  i^S;  80  and  81  Vict  a.  M, 
ISST  ;  107  Btst  at  L.  244 ;  same  act,  2  Stat  622. 

These  acts,  often  referred  to  as  expurgation  aobl, 
but  usually  known,  I  believe,  as  the  statute  law  re- 
vision acts,  clear  the  way  tor  a  new  edition  <rf  tlw 
statutes  Bubelsting  In  force. 
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Tbe  n«xt  Mep  iwoposed,  I  nndofBtwd  to  ba  the  pub- 
llostloi)  of  an  official  index  to  the  BtBtalea,  to  b«  oor- 
reoted  and  Mpubllahed  annually,  aa  auooeMlve  aoto 
of  legiilation  may  modify  tb«  statntea. 

I  am  not  aware  that  this  baa  yet  appearedi,  althoof^ 
It  waa  mnounoed  two  Teara  ago, 

niuUly,  a  new  edition  of  all  the  anbalBting  general 
pabllo  acta  Is  to  be  prepared  by  an  editor  aoting  under 
tiie  direction  of  an  official  oommlttee.  "Hie  arrange- 
ments Ibr  thla  work  were  announced  last  July. 

Fending  these  atepa  toward  a  general  rerialon,  the 
statutes  relative  to  some  apodal  aubjecta  have  been 
revised  and  consolidated  In  new  acta  by  special  com- 
mlaaionen,  or  by  tJbe  ordinary  methods  of  legislation. 

On  Uie  Huljeot  of  law  revision,  yon  will  be  inter- 
ested to  look  at  Coode'a  "  Remarks  on  Legislative 
Expression,  or  the  language  of  the  written  law." 

This  Ultle  book  is  reprinted  in  the  Philadelphia  law 
library,  N.  8.,  Tcd.  44 ;  but  a  aeotmd  edition  waa  iaaned 

iniesa. 

Hr.  Coode*B  rales  are  too  theoretlo  and  artificial  Ibr 
a  rigid  appUoaUon,  but  are  suggestive  and  uaefnl. 

In  this  oonneoUoo,  let  me  mention  a  little  book  on 
the  "Art  of  Preefa-vriting"  (that  is,  condensing  and 
abridging),  used  in  the  Brltlsfa  government  olBoea,  in 
whioh  yon  will  find  the  methods  of  oondematiM)  dia- 
onned  in  a  very  praotioal  way. 

But,  with  all  their  defbota,  I  think  the  American 
systems  of  statute  law  are,  on  the  whole,  in  advance 
of  the  English,  not  only  In  reepect  to  methodical  ar- 
nngement,  but  in  respect  to  the  modes  of  expression, 
nie  recent  revisions  of  aeveial  of  our  states  affi>rd 
Btfiking  inatancea  of  this.  The  movement  fbr  revia- 
iaa  in  England,  I  auppoae,  has  been  assisted.  If  not 
led  on,  by  the  American  systeni  of  general  statute 
law,  wbich  we  may  say  was  originated  in  New  York 
ftirty-five  yews  ago.  Hr.  Duer,  one  of  the  New  York 
reviaoia,  when  in  England,  was  called  on  by  a  par- 
liamentary committee  for  informatlui  reapeoUng  the 
New  York  revlaibn ;  and  that  revision  and  the  series 
of  codes  recently  prepared  by  the  oommiaaion,  oontdst- 
Ing  of  David  Dudley  Field  and  the  lat«  Wro.  Curtis 
Nojea  and  Alex.  W.  Bradford,  have  enooniaged  the 
belief  of  what  was  before  doubted  —  that  even  the 
acts  of  parliament  might  be  revised  and  consolidated. 

n,  nisBST  or  i^aw. 

Lord  Westbniy,  In  IBSS,  on  the  oocaHlon  (If  I  recol- 
lect aright)  of  Introdnolng  the  expurgation  act  of  that 
year,  made  an  extended  apeech  on  the  subject  of  Uw 
reform,  in  which  he  advocated  the  preparation  of  an 
offl<ial  digest  of  the  law.  I  think  this  waa  pnbllahed 
In  pamphlet  form  by  Stephens  A  Norton,  of  London. 
Nothing  was  then  aooompUshed ;  but  In  isas  the 
D^ett  0/  Latet  OnnmiMionwaB  appointed,  consisting 
of  Lorda  Cianworth,  Weetbory  and  Calms,  Sir  J.  F. 
Wilde,  Mr.  Lowe,  Vioe-Chanoellor  Wood,  Blr  George 
Bower,  Sir  Boundell  Falmer,  Sir  J.  O.  Lefovre,  Blr 
1.  B.  May,  Messrs.  Daniel,  Thring  and  Reilly. 

Hr.  God&«y  Loshlngton,  wboee  address  la  2  Stone 
Building*,  Lincoln's  Inn,  London,  Is  the  secretary 
of  this  commission. 

The  first  report  of  (his  commission  waa  made  in 
1887.  It  only  dlBenaaes  the  expedlen<^y  of  the  plan, 
and  pronounoes  In  fkvor  of  It,    You  \vlll  find  a  coi^ 


of  this  report  in  the  Am.  Iaw  Review,  vaL  2, 1867 
and  IMS,  p.  861. 

The  conunisdoners  were  sabsequently  aathorind 
to  ctntse  spedmens  of  the  proposed  digest  to  be  pn- 

They  sdeeted  three  sntjeala  for  tills  purpose ; 

Oommendat  paper ; 

Uena  (inolndliig  mortgage) ;  and 

Basement*. 

By  inviting  proposals,  in  which  a  graot  number  of 
members  of  the  bar  competed,  they  obtained  sample 
specimens  of  style  of  work,  and  suggeationa  ss  to  the 
controlling  principles  proper  to  gnide  In  the  prepara- 
tion of  the  work.  It  was  observed  that  many  men  nf 
bir  proJlBsalonal  standing,  bat  (as  must  have  been 
expected)  none  of  flnrt  rate  standing,  competed.  The 
commission  could  probably  have  done  better  by  em- 
ploying such  help  aa  they  might,  in  the  exercise  of 
their  Judgment,  have  selected;  but,  fbr  obvioua 
reasons,  It  was  thought  better  to  adopt  a  free  com- 
petition. 

Mr.  Holland,  one  of  the  oompedtors,  has  pabllahed 
his  draft,  with  other  papsrs,  on  the  aulfjeat  of  statute 
revision,  codificaUbn,  etc,  under  the  title  of  "  Essays 
on  the  form  of  Law  "  (Butlerworth's  1870).  You  will 
find  this  volume  In  the  library  of  the  New  YoA  Law 


From  the  oompetltora  the  oommisslouers.  In  June 
1888,  selected  three  genUemen,  to  each  of  whom  they 
allotted  one  of  the  above  mentioned  aubjects.  The 
result^  of  the  labors  of  these  gentlemen,  I  t)elieve, 
have  not  yet  been  made  public  It  was  expected  that 
their  tasks  would  occupy  a  year  and  a  half;  and  It 
would  not  be  surprising  if  the  dlfflcnltles  Incident  to 
such  a  work  should  prolong  the  time  br  beyond  that. 
To  the  succesaftil  accomplishment  of  sUch  a  tssk  ss 
the  codification  and  digesting  of  the  law,  some  labor- 
savli^  methods  are  essential.  The  plan  adopted  was 
to  leave  each  draughtsman  to  go  throng  all  the  re- 
ports to  be  embraced,  and  make  his  own  list  of  the 
cases  concerning  the  topic  allotted  to  him.  This 
labor  alone,  thos  llirlce  repeated,  would  occupy  no 
little  time,  to  say  nothing  of  the  midn  work  remain- 
ing, of  preparing  and  arranging  statements  of  the 
points  dedded. 

In  these  spedmens  it  was  not  intmided  to  include 
the  black  letter  reports ;  but  to  begin  with  the  eariler 
reports  of  modern  times. 


In  1866  the  JndiCBture  oommlaslon  waa  appointed, 
including  among  Its  members  Lord  Oaims,  lord 
chancellor,  Judge  of  court  of  appeala  In  chancery,  etc  ; 
Lord  Hatherly,  lord  chancellor,  and  ibrmerly,  aa  Sir 
Wm,  Page  Wood,  vloe-chanoellor ;  Sir  Wm.  Brie, 
Sir  James  F.  Wilde,  Judge  of  probate,  divorce,  etc ; 
Justice  Blackbume,  of  the  queen's  bench;  Justice 
Monlt^ne  E,  Smith,  of  the  common  pleas;  Sir  John 
B.  Earalake,  queen's  oonnsel;  Sir  Roundel!  Palmer; 
Wm.  U,  James,  vice-chancellor ;  Henry  C.  Rothery, 
registrar  In  admiralty,  and  a  nnmber  of  otheni. 

The  ob)ect  of  this  commission  Is  to  Investigate  the 
English  system  of  Judicature,  and  suggest  improve- 
ments In  Uie  organisation  of  the  oourta  and  the  modes 
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erf  procedore.    In  the  attri^  part  nf  1860  this 

■Ion  made  tbelr  dnt  report.    They  propose  the  tOl- 

lowiugcbangeB: 

The  oonw^datlon  of  all  the  superior  ooorta  of  lav 
and  eqnftT',  together  with  thnae  of  probate  and 
divorce,  and  of  admiralty,  into  one  new  oonrt,  to  be 
denominated  her  mqjesty'aaapieine  oourt.  So  its  of 
every  kind  then  commenced  shall  be  brooght  in  tliis 
court ;  and,  as  fu  aa  practicable,  In  a  ontfomi  a^rstem 
of  procedure.  It  la  proposed  that  the  oonrt  shall  be 
divided  in  variona  i^ambeni  or  dlvialons  for  oonren- 
l«nt  dispatch  of  bnslnesa;  bnt  snltaare  to  be  brought 
in  the  court,  not  In  the  dtvldons  of  the  court,  so  that 
Boltoia  atiall  no  longer  be  dismissed  tbr  Invoking  the 
wrong  Jurisdiction.  Eaoli  division  Is  to  have  all  the 
powers  necessar;  to  administ«r  such  relief  as  any  of 
the  exIatlDg  coorta  can  admlnlHier.  Hie  principles 
of  prooednre  recommended  are  snbstaotlslly  the 
principles  enibodled  in  the  New  York  oode  of  pro- 
cedure. Radical  changes  In  the  appellate  tribunala 
are  also  proposed. 

In  reference  to  all  of  tbeae  sut^ects  of  law  amend- 
ment the  lofonnatlon  Is  chiefly  to  be  found  In  the 
parliamentary  papers,  and  in  varioua  periodical  pnb- 
UoattoDB.  There  Is  a  very  large,  if  not  complete,  ool- 
leotloa  of  the  former  in  the  Aator  library,  bnt  it  con- 
tains nothing  later  than  1807. 

I  ezpeot  to  be  in  Iiondon  In  a  tOw  weeks,  and  shall 
take  pleasure  In  procuring  for  yon,  if  yon  deeire,  anch 
aa  may  be  aooesslble  In  separate  form. 
Very  truly  youra, 

AtwriM  Ambovt, 


UkW  AND  LAWTEBS  IN  LITERATURE.* 
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A  aeries  of  literary  and  gr^hlc  dtOlneetionB  of  Frenoh 
ohsrscter,  by  Julee  Janin,  Baltao,  Oormenln,  and 
other  celebrated  French  anthora,"  lea  very  entertain- 
ing Imok,  embracing  a  rarlety  of  oharacteiB,  from 
peers  to  pensioneni,  indading  attorneys.  Judges,  aod 
law  stndenta.  I  make  a  few  extraele  ttota  the  aketcb 
of  "  Tbe  Attorney,"  by  Altaroche : 

"It  might  aeem,  at  fliat  eight,  that  tbe  French  at- 
toriH^  exerdaes  one  of  tlioae  patent  profeaalona  which 
can  be  known  and  onderatood  by  suoh  of  the  pnbllo 
at  large  as  will  merely  take  the  trouble  to  look  and 
listen.  This  suppmltion  la  the  more  natural,  as  the 
profoHlon  is  created  and  regulated  by  the  law,  which 
everybody  is  supposed  to  know,  Buidi,  however.  Is 
not  the  esse  -~  at  least  In  Paris.  There  the  attorney 
is  not  the  slave  of  tbe  legal  text,  bnt  rather  the  pro- 
prietor, with  all  the  proprietary  ri^ti  of  use  and 
abuse.  We  might  slmost  say,  considering  the  ani- 
mosity with  which  he  tortures  it,  that  he  is  its  exeon- 
tloner.  The  country  attorney  has  simply  to  follow 
set  forms ;  the  Paris  attorney  is  compelled  to  Invent 
and  tmsglne." 

"  An  attorneyship  In  Paris  Is  not  a  poaseaelon  for 


life,  but  merely  a  tnmaltory  employment.  It  is  only 
in  the  country  thst  s  man  dies  sn  attorney.  In  Paris, 
an  attorney's  offlne  la  a  kind  of  park  preserve,  well 
laid  out,  abounding  with  game,  in  which  it  is  neoces- 
sary  to  purchase  a  license  to  hunt  for  fortone.  His 
game  bags  being  well  filled,  the  sportsman  resigns  his 
snares  snd  the  key  to  the  first  comer." 

"  The  head  clerk  buys  an  attorneyehip  In  order  to 
marry ;  the  attorney  in  order  to  raise  the  expensee  of 
oommencing  a  chase  after  fortune." 

During  his  courtship  he  Is  a  dandy ;  after  marriage 
a  sloven.  His  offloe,  always  at  his  retideuce,  is  fitted 
up  with  great  el^ance,  and  is  a  lounging  place  for 
goesipe,  who  bring  him  bnsinesa  out  of  gratitude. 
Hie  bead  clerk  generally  knows  more  law  than  his 
principal.  Most  of  his  copying  is  done  by  students, 
without  remuneration,  who  write  "  vandevillea  dee- 
tined  to  be  refused  by  the  Follies  Dramatlqnee,  or 
kive-letters  to  the  mllllner*e  glrle  round  the  oomer," 

'■  In  hie  summary  the  Parisian  attorney  oompll- 
cates  the  proceedings  ss  much  ss  pneetble,  while  the 
country  attorney  generally  taiee  to  simpUQr  them. 
To  attain  his  end,  the  provincial  attorney  takee  the 
shortest  wsy,  while  (be  Paris  attorney  makes  a  long 
detour,  well  knowing  that  to  him  the  road  la  not  sown 
with  thorns  and  flints.  He  Introdnoee  the  utmost  poe- 
slble  number  of  plesdings  into  the  same  cause;  be 
crowds  proceeding  upon  proceeding,  snlt  upon  snlt. 
He  not  only  goes  through  all  the  formalltiea  necessary 
to  tbe  affair  In  hand,  but  oompllcatea  it  in  every  way 
that  the  law  directly  or  Indirectly  anthorizee.  In  a 
word,  hie  talent  consists  In  extracting  from  a  suit  all 
that  is  legally  poeelble,  snd  in  making  every  eqneeie 
advantageous  to  himself." 

Then  follows  an  aooonnt  of  the  manner  In  which 
tbe  French  attorneys  get  up  their  pleadings.  The 
folio  Bjratem  prevails,  and  if  a  pleading  Is  reaaonshly 
only  twenty-five  fblioe  in  length,  they  insert  in  the 
middle  a  parcel  of  manuscript,  which  tbey  keep  on 
hand  for  the  purpoee,  snd  eerve  the  whole  on  the  op- 
posite attorney,  and  charge  for  serving  ~  say  sevens- 
five  folios.  The  opposite  attorney  removea  the  in- 
Jected  manuacript,  and  sends  it  back  In  his  answer, 
making  a  atmllar  charge.  And  so  this  shnttle-oook 
Is  kept  flying  to  and  tro,  and  nobody  suffers  but  the 
auitora. 

Then  we  have  a  narrative  of  how  a  partition  suit  la 


•  EnMRdjHKMilInc  I 


•r  tM  DMrieC  court  otlb*  Unlltd : 


or  OoDfnM.  la  tM ; 


Norllitm  DUtiM 


"  The  tieitation  Is  the  1^{al  sale  of  sn  estate  that 
cannot  be  divided.  Fur  instance,  a  house  in  Paria 
descends  in  heritage  to  two  brothers.  It  being,  im- 
possible  to  divide  it  into  two  portions,  tlie  brothers 
spply  ooqjolntly  to  an  attorney  to  have  It  l^ally  sold. 
In  ench  a  ease  the  attorney's  bnriness  would  sppear 
to  be  of  the  tdmplest  nature.  The  two  parties  being 
agreed,  it  would  only  be  necenary  to  procure  the 
assent  of  the  oonrt,  to  a  Judgment  drawn  up  by  him- 
self, anthorising  tbe  Ueltatton,  or  legtl  aale,  after 
going  throu^  the  usual  forms. 

"  Bnt  widely  dlflbrent  is  the  Parisian  attorney's  In- 
terpretation of  his  duty.  So  simple  a  proceeding 
would  not  produce  a  eufHciently  long  bill  of  coots. 
Our  attorney's  way  of  going  to  work  la  aa  follows; 
Having  received  the  written  request  of  the  two  broth- 
ers, who  have  bnt   one  will,  one  common  wish. 
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niuDely,  to  Mil  ai  soon  as  powlble,  aod  ibore  Ui«  pro- 
ceeds — the  aUomey  draws  up  the  demand  for  lieiia- 
ttonat  Petar's  reqii««t;  Faal  offers  no  oppoelUon  — 
fur  fMm  IL  But  do  matter ;  onr  attorney  flotltloosly 
aeleoto  for  Fan)  another  attorney,  and  under  the  nsms 
of  this  oolleagne,  vbo  kindly  lends  his  signatnre 
(Buch  Iwing  the  custom),  serres  blmself  as  Pel«r's 
attorney,  with  a  reqnest  to  hinder  the  UeOatioK  In  the 
name  of  Fani. 

'*  The  reasoning  nrged  in  this  process  cannot  be 
otherwiss  than  lUnsory,  fora  KeOolton  Is  nereropposed 
by  the  law ;  therefore  It  Is  only  an  aflUr  of  form,  to 
which  no  great  importanoe  is  attached.  The  second 
clerk  has  in  store  an  abnndanoe  of  conseoraled 
phrases  for  this  fictitious  opposition. 

"  In  the  request  that  he  draws  np  In  the  nsme  of  the 
opposing  FanI,  he  says:  'You  must  be  aware,  and 
unfortunately  it  ts  an  oliservatlon  bnt  too  well- 
fonnded,  that,  at  the  present  moment,  all  baslness  Is 
stagnant,  in  eonseqnenoe  of  tbe  existing  commercial 
crisis.  Paris,  in  particular,  baa  eepedal  reason  to 
complain  of  the  sad  effects  It  produoee.  Time  was 
when  the  capitalist  sought  with  avidity  for  eligible 
Investments  in  faoneee ;  bnt  now  that  the  ra^  for 
joint-stock  companies  Iww  made  such  rapid  advances, 
complete  discredit  has  bUen  on  all  that  does  not  offer 
tempting  advantages  to  apeonlators  and  stock  Job- 
bers ;  bayers  are  therefore  at  a  discount,  and  bonses, 
no  more  than  land,  cannot  be  disposed  of  even  at  the 
most  deterlnivted  price,'  etc 

"Now  comes  Peter's  turn.  Peter  replies  to  Paul's 
plea  by  a  rcijoinder ;  and  the  same  clerk,  after  having 
mannbctured  tbe  demand,  Is  diarged  witb  tbe  reply. 
Ho  makes  Peter  speak  in  such  terms  as  tbe  following ; 

••  'Onr  opponent  is  In  error,  and  completely  mistaken 
in  his  view  of  the  actual  state  of  business.  Joint- 
stook  oompanlea  hare  fikllen  into  complete  discredit; 
cajdlal  la  flowing  back  Into  solid  and  enbstantlal  In- 
vsstments,  exempt  from  tbe  risk  and  bazard  of 
speculative  commerce,  and  confidenoe  is  universal. 
It  would  be  a  dUBonlt  task  to  find  a  more  propltlona 
mmnent  to  eSbot  an  advantageous  sale  of  houses, 
landed  properly,'  tie. 

"We  need  not  say  thatthls  theme  maybe  varied  at 
win  to  tbe  same  tone,  and  that  under  the  pen  of  tbe 
second  clerk,  similar  phrases  may  be  spun  out  to  an 
Indeflnlte  length,  so  as  a  produce  two  voluminous 
requests.  Formuln,  ccmslstlng  of  a  certain  nnmbw 
of  pages  each,  aooardlng  to  the  importance  of  the 
licilatioii,  are  In  use.  If  the  property  be  of  small 
value,  the  Style  olth»  request  is  rapid  and  concise  as 
that  of  Paul  Louis  Conrrier ;  on  tbe  oontnuy.  If  the 
price  is  conalderable,  the  style  of  tbe  request  Is 
diffiise  and  Inflated  as  that  of  Victor  Dnoange  or 
Salvandy, 

"A  supposltiona  exchange  ofsummonses  then  ensues 
between  Paul  wd  Peter,  who,  after  a  oertain  time, 
find  to  their  amasement,  that  they  have  unoonsdously 
sustained  a  formal  lair ^Qltt  Singular  litigants  I  who, 
without  the  sllghest  difbrenoe  of  opinion,  have  con- 
tested in  theJudioiA)  aretta  Ull  their  worthy  attorney 
has  exhausted  b|a  flctltlous  combinations." 

In  the  chapter  Dii"The  Court  of  Assize,"  by  Cor- 
menln,  are  some  severe  remarks  on  pabllo  proaeou- 
toiB  and  JndgM. 


"  Little  do  they  understand  tbelr  office  and  Uietr 
calling,  who  debase  tbe  maglstntte  In  tbe  man,  tba 
actor,  the  partisan.  Tbey  do  not  arraign  (he  prisoDO't 
they  plead,  they,  bawl,  thsy  rave,  they  rags  with  In- 
veotive;  now  they  arrange  the  Adds  of  Ibair 'bUck 
drapery  In  studied  folds,  to  accuse  with  degenoe,  as 
tbe  gtedlatora  of'  Rome  studied  the  attitude  In  whlA 
they  should  gimoefully  await  tbe  death  stroke;  now 
they  mimic  tbe  gesture  aod  voioe  of  a  tiagady-king^ 
and  Iknoy  they  are  malUng  an  effect,  when  they  are 
only  ntaklng  a  noise. 

"  Erect  at  the  bar,  wlthaoduntenance  flaming  with 
animation,  tbey  command  the  Jury,  seated  at  their 
feet;  tbey  perplex  them  with  gestioulatlon— they 
stun  them  witb  vodfonitlon.  Ibaveaeen  jnrors^nt 
their  eyes  and  stop  their  ears  at  tlie  approach  erf  these 
storms  of  rhetoric  —  of  these  deafening  olamoiB.  Pity, 
oh  i  pity  for  the  jory,  If  not  for  the  prisonos  i" 

"  Bnt  when  reality  takes  the  place  ol  flctton  —  wbsn 
Uiese  same  spaotakon  alt  asjuryman  In  court  —  when  it 
Is  tbelr  verdict  which  is  to  kill  or  acquit,  Uwir  Oioagfats 
assume  a  gnver  color.  They  bid  the  giddy  ftuiciee, 
which  queen  it  in  tl>e  brain,  keep  out.  Tbey  have  no 
ears  but  for  tbe  calmer  voice  Of  reason,  no  eyes  bet 
for  the  bet,  no  tbougbt  bnt  for  theOongtataof  tlie 
prisoner ;  tbey  quesUon  his  every  feature ;  they  anx- 
iously scrutinise  bis  answers -~  bis  oontradlotlcns,  his 
^aoulations,  bis  emotions,  bis  smiles,  his  pale  coun- 
tenance, his  chill  shudder.  There  tbey  sit  In  the 
prseSBOB  of  Ood,  ol  man,  and  of  th^  aaersd  Tmlk 
which  they  would  &in  lay  liold  on  —  wbdah  tbsy 
search,  they  demand,  tbsy  implore.  Waken  them 
not  fhMR  so  holy  a  mediiaUon  —  the  rhetoric  of  all 
your  oralom  is  not  worth  a  good  man's  conscience. 
No,  tbey  mistake  their  calling,  who,  as  oonnsel  for 
the  aeown,  are  forever  straining  their  rinews  and 
their  Jaws  lo  stilt  upaheulons  crime  on  theshonldera 
of  a  trifling  misdemeanor.  They  mistake  their  call- 
ing who  dress  l^>  th^  common  truisms  of  morality 
in  the  Jingle  of  poetlo  rodomontade,  and  who  would 
scare  the  public.  If  public  vengeance  doea  not  lUl  on 
the  veriest  trifles.  They  mistake  their  calling  who 
aposlrophize  tbe  prisoner.  Inveigh  against  his  coun- 
sel, and  browbeat  hia  witnesses.  They  mistake  their 
calling  who  do  not  frankly  abandon  tbe  prosecaUon, 
when  the  evidence  has  brought  out  the  innocence  of 
the  accused,  but  who  persist  in  tbe  demand  of  pun- 
ishment, lessened  by  one  degree.  They  mistake  thtfr 
calling  who  stimulate  and  exdte  the  Jury,  tbe  court 
and  the  audience  by  their  imp«asioned  metaphors, 
tbeir  frantic  appeala  to  political  sympatbiea,  their 
rolling  eyes  and  threatening  gesturea — to  earn  the 
wretched  satislbcUon  of  having  It  said, '  How  power- 
fully be  has  spoken  I    How  eloquent  he  has  been  T 

"  Tbe  duties  of  that  hl^ier  branch  of  the  maglatney 
which  occupies  the  bendi  are  not  less  numerous  than 
Ukose  of  tbe  lower  branch  which  pleads  at  the  bar.  I 
know  of  no  office  more  sacred,  more  solemn,  or  more 
august  than  that  of  the  chief  Judge  of  tbeassiie.  The 
assemblage  of  his  powers  represents  the  triple  sway 
of  might,  religion  and  Justice.  He  unites  the  triple 
authority  of  the  king,  the  prieet,  and  tbe  Judge.  How 
high  an  opinion  ought  a  magistrate  placed  in  so  emi- 
nent a  situation— perhaps  the  first  In  society  — to  C 
have  of  himself;  that  is  to  say,  of  his  propw  dn^ea.  In 
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order  to  diacbarge  them  worthily.  With  what  mgt- 
tity  must  be  connect  the  thread  ofevidenoe,  broken  a 
fanndretl  times  by  thu  tortnons  Hklll  of  the  advocate. 
To  bring  out  truth  from  the  oontrsdictloiiB  of  the  wit- 
nrmion:  to  compare  the  oral  with  the  wrUten  evidence; 
to  onmbliie  the  analogous  points  of  the  caae ;  to  cut 
abort  donbta ;  to  urge  the  questions ;  to  lay  hold  of 
every  drcumstanoe,  every  ttvt,  every  letter,  evwy 
admisslou,  every  exolomation,  every  word,  every 
geatore,  every  look,  every  tone  of  voice  which  may 
give  a  clue  to  the  imth ;  to  Intem^ate  the  prisoner 
with  gentle  flmmeaa ;  t6  exhort  him  tooonfeision  and 
repentance ;  to  raise  his  fitintlng  spirits ;  to  warn  him 
when  he  la  oommitting  himself;  to  direct  him  when 
be  prooeeds ;  to  restisin  the  connsel  for  the  ctowo  and 
for  the  prisoner  within  thebonndeof  propriety,  with- 
out chAcklug  their  rightfUl  liberty ;  to  explain  to  the 
Jury  tbe  polnia  of  law ;  to  give  the  witnesses  full 
time  to  reflect  and  to  give  their  answers  clearly; 
to  kaep  a  respeotful  aUenoe  in  tbe  ooort;  theM 
are  tfaa  manifold  dntiea  of  tbe  president  of  a  oourU 
H^>py  ia  be  who  can  uoderstaod  them  —  who 
can  dladtarge  them.  But  tbe  great  stumbling- 
Uock  ofthejudge  lathe  summing  upof  the  evidence. 
To  cum  up  is  to  give  a  dear  aooount  of  tbe  fiuts ;  to 
goover  the  evidence  on  either  aide;  to  examine  what 
haa  been  said  In  support  of  the  charge,  and  In  behalf 
of  the  prisoner,  and  nothing  but  what  has  been  said; 
and  to  place  before  the  Jury,  with  logical  dmpliclly, 
tbe  question*  to  which  their  verdict  Is  to  be  the  an- 
Bwer.  All  summing  np  ought  to  be  precise,  firm, 
fullf  impartial  and  short. 

"  But  there  are  Judges  who  loll  in  their  chairs,  as 
if  they  were  talcing  their  ease ;  there  are  Judges  who 
sketch  pen-carlcstares  of  the  people  in  court,  who 
twine  their  fingers  through  their  curls,  who  pass  all 
the  pretty  women  in  court  in  review  with  theireye- 
glaSB,  who  Intimidate  the  prisoner  by  the  harsh  and 
imperious  brevity  of  tbeir  questions,  who  affront  and 
pat  out  the  witnesses,  bully  the  counsel,  and  provoke 
tbe  Jury.  Some  are  ridiculous,  and  others  Imperti- 
nent ;  but  there  are  some  who  are  worse  than  either — 
those  who  give  way  to  all  their  passions,  as  men  or  as 
partisans.  They  rush  into  tbe  strife  of  politics,  their 
weapons  in  their  hand,  their  finger  on  the  trigger; 
they  open  upon  the  Jury  all  the  batteries  of  the  accn- 
satlon  ;  they  throw  into  the  shsde  the  defense ;  they 
lump  the  &ots  of  tbe  case  together,  instead  of  clearing 
them  up ;  they  expatiate  upon  times,  and  places,  and 
penons,  and  cbaiacters,  and  opinions,  wholly  foreign 
to  the  cause ;  they  want  to  court  the  government,  or  a 
coterie,  or  a  personage ;  they  hint  that  what  the  Jury 
still  oonalder  as  a  mere  charge,  is  in  their  eyes  a  con- 
victed crime;  they  point  out  itB  obvious  commission, 
and  ita  Imminent  danger ;  they  quibble  with  law,  and 
flonrlsb  with  rhetoric ;  they  supply  frexh  arguments, 
which  Utey  invent,  to  those  which  be,  tbe  pabUe 
Boous»,  has  left  untouched,  and  excuse  themselves 
by  saying  aucb  Is  the  language  of  the  indictment, 
thougb  the  indictment  says  nothing  of  tbe  sort,  and 
tbey  add  a  lUKehood  to  their  ebauie. 

"  Fancy  the  position  of  a  prisoner  who  has  been 
retlreshed,  who  baa  been  restored  by  the  courageous 
and  persuasive  language  of  his  counsel,  only  to  be 
felled  to  the  earth  by  tbe  terrible  weight  of  tbe  Judge's 


cliargel  Thejury,  tool  the  Jury  might  be  upon  their 
guard  against  the  vehemency  of  an  aocnBer,who  was 
only  doing  bis  dally  work,  and  of  tbe  oonnsel  for  tbe 
prisoner,  because  theirs  was  avowedly  partial  langnage; 
but  what  protection  Is  there  against  the  hand  that 
holds  the  impartial  beam  of  JustlooT  against  the 
Judge,  who  ought  simply  to  report  upon  tbe  cause, 
without  letting  bis  own  opinions  transpire,  without 
disdoeiiig  the  man  nnder  the  robe  of  tbe  magistrate, 

"Thejury  have  no  vast  and  practiced  powers  of 
memory  to  ret^n,  to  compare,  to  arrange,  and  to 
Judge  the  conflicting  argomenta  bandied  from  side  to 
side.  What  with  the  excitement  of  their  feelings, 
and  thefkUgneof  their  duties,  they  yield,  as  all  plain 
men  do,  to  the  last  Impression  tbey  have  received. 
If  that  last  Impression  be  given  under  tbe  form  of  a 
reiterated  accusation,  how  heavy  a  weight  must  lie 
upon  theconsdenoeof  thatjury!  bow  great  a  peril  on 
the  bead  of  that  prisoner  t " 

The  last  two  paragraphs  are  applicable  to  otber  ' 
countries  than  France,  and  to  other  Judges  than 
French  Judges.  Thnee  Judges  who  seem  to  regard 
themselves  as  helpers  of  the  people's  attorney,  and  to 
Iter  that  they  themselves  suffer  reproach  if  a  prisoner 
is  acquitted,  may  well  ponder  these  sentimenla. 

VBS,   OSOOOD 

wrote  the  following   exquisite  poem,  entitled  "A 

Flight  of  Fancy : " 
At  tbe  barot  JndKe  ConKlenon.  itood  Reaaoii  arraigned, 
Thejury  Impaneled  — the  prisoner  chained, 
The  Judge  was  QLcetloDB,  &t  times,  thoagb  severe. 
Now  wBklnp  a  smllB,  and  now  drawing  a  te--' 


k  In  my  bee ; 

„  apegrece. 

Tbey  wy  tbat  youag  Fancy,  dat  airy  coqaetto. 
Hat  dared  to  tting  round  yon  her  lamlnous  net: 
That  «he  ran  away  with  yoa,  In  iplce  oryoiinell; 
For  pore  love  of  Irollo  —  the  mttohie  voiu  elf. 

"  The  scandsl  Is  whispered  by  frteods  and  by  foes. 
And  darkly  tbey  hint,  loo.  that  when  tbey  propose 
Any  qaeatlon  to  your  sar,  BOlightlT  you're  tad, 
1  gay  Fanoy,  yon  turn  yonr  wild  head ; 


Now  iilldeB  UirouKb  tbe  woodland  togatherltsflowen; 
Now  darts  like  B  fluh  to  tbe  sen's  coral  bowers; 
In  short— cuts  RDcbrapen,  that  with  ber  I  ween 
It's  a  wonder  you  are  not  ashamed  to  be  seen  1 

"  Then  sbe  talks  rach  a  langnage  [—meladlonsenoo(h. 
To  be  Rure  — botaitrange  sortoroullnndlsh  italTI 
I'm  told  tbattt  licensee  many  a  wbopper 
And  when  ouoe  she  oommences  no  Iroi 


iwulDgoan  stop 
Improper  I 


>«  plain 
Jnst  tben  Into 


Wllh  w 


a  flewa  strange  IllUe  sprite, 
ors  and  rlnslets  of  llglit  I 


.  ..  vlngsofall  colors  andrlnaTetsarilglitl 
ShefrollcKed  maud  Reason  — tlu  Beason  grew  wild. 
Defying  the  court  and  caressing  tbe  elilld. 
Tbe  Judge  and  the  Jury,  the  clerk  and  recorder. 
In  vbId  called  ttilsexqnlslie  creature  to  order: — 
■Unheard  of  Intriuloni"   They  bustled  atraut. 
To  selie  Her.  bnt.  wild  witb  delight,  at  the  root, 
Htie  flew  from  tlieir  touch  like  a  bird  from  a  spray. 
And  went  waltzing  and  whirling  and  singing  awv  I 

Now  op  to  the  celling,  now  down  to  the  Soort 
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Beh< 

By  her  imBn  wiimn  il,  bo  jovviv-nne  mopgni  — 
What  aralif  (hs  fUroreatnre  twi  — bending  Ita  eye* 
On  her  own  with  go  wishful  s  look  of  snrprlsel 
Bbe  flev  toembraoe  It;  — the  lawyer  vaa  ready. 
He  closed  round  the  sprite  a  srvp  n>ol  and  itesdjr, 
And  she  s^hed,  while  he  tieiTher  two  luininons  wln^a, 
"  Ah  I  Fauey  and  Falsehood  ore  dinreat  tningi  I" 

The  witnesses  — maidens  of  uncertain  age. 
With  a  critic,  a  publisher,  a  lawyer  and  sage  — 
All  scan dallsed  greatly  at  what  they  had  heard, 
or  this  poor  111  tfe  Fancy  (who  flew  like  a  bird)! 
^vere  called  to  the  etanit  and  thair  evldeooe  gave ; 
The  Judge  charged  the  Jary,  with  oooDMaance  grave. 
Their  Terdlct  waa"  guilty,^' and  Reason  looked  down, 
'"  ■-■-* ' — '--*  * —  thus,  with  a  frown;  — 


maiued. 

And  you- tor  jujurpuDlshraent-jallBr  shall  be; 
Don't  let  yonr  accomplice  come  coaling  lo  me  I 
I'll  none  of  her  nonsense  —  the  little  wHd  witch  I 
Norher  bribes— althongh  rumor  does  say  ahe  !■  rich. 


'■  I've  heard  that  all  ti 
Gather  round  at  her 
And  some  go  so  far  i_ 
Of  darkness  attend  hi 


I"  and  Judge  Conselenoe, 


I  and  loxnrlea  rare, 

i,  from  earth,  sea,  and  al 

rrowfulhonrs. 


idge  Conselenoe,  wan  nei 
pale  prisoner  out  of  the  i 


Tis  laid- that  poor  Beaaon  next  morning  was  (bund. 
At  the  door  of  ber  cell.  Cast  asleep  on  the  ground. 
And  nothing  within,  bnt  one  plume  rleh  and  rare, 
jQit  (o  show  that  yonng  Fancy's  wing  once  had  been 

Bhs  bad  dropped  It,  so  doabt,  while  she  strove  to  get 

through 
The  bole  In  the  look,  which  she  oonld  not  undo. 


BOSKBT  OBOWLBT. 

"The  yo7oe  of  llie  laste  Trampet,  blowen  b^  the 
seventh  Angel  (as  U  mentioned  In  the  eleventh  of  the 
Apocalips),  callying  al  estate  of  men  to  Ihe  rjght  path 
of  theyr  vocation ;  wherein  are  oonteyned  xll  loBsona 
tn  twelve  aeverall  estate  of  men;  which,  If  the^leame 
and  fblowe,  si  shall  be  wel,  and  nothing  amis,"  Is  a 
book  printed  in  London,  lo  15S0,  and  so  bcstdb  that  I 
have  DOTer  been  able  to  find  a  copy  in  this  coantr;, 
and  have  beoome  acqoainlAd  with  It  oalj'  by  seeing  a 
copy  quoted  in  an  old  catalogue  at  £15,  and  some  ex- 
tracts cited  in  BiTdgea'  Restitua,  The  lessons  are 
addressed  reepectively  to  b^igam,  servants,  reomen, 
lewd  priests,  scholars,  learned  men,  phyeiciaos,  law- 
yen,  merchants,  gentlemen,  magistrates  and  women. 
The  following  la  a  portion  of  "  TheLawisr's  Lesson:" 

"  Kowe  come  hither,  thonmanne  of  L*w«, 
And  maroke  what  I  shall  tothesaye; 
For  I  Intend  the  fOr  to  drawe 
Oat  of  thy  moat  ungodly  waye. 
Thy  calling  Is  good  and  godly. 
If  thoa  woQldste  waike  theren  arysbt; 
But  thoa  art  so  pasaylng  gredy, 
Tbat  Ood's  fear  la  on  t  of  thy  Byght. 
Thou  desireet  so  to  be  alofle. 
That  thy  desyreean  have  nostaye; 
Thou  bast  forgotten  to  go  soft, 
Thoa  art  so  hasty  on  thy  way. 
But  now  I  call  the  to  repent, 
And  thy  gredlnes  to  forsake; 
For  Ood's  wrath  li  ogaynst  the  bent, 
ir  thou  wilt  not  roy  wamyng  take. 


to  thy  memorye 


And  then  apply  the  bnslly 

To  the  same  ende  to  use  thy 

The  Lawea  were  made,  nndonbtedly. 


fyrat  made ; 


That  al  aneh  men  aa  are  oppreate, 
Hyaht  in  the  same  fynde  remedy, 
And  leade  their  lyves  In  qnletreale. 
Doet  thou  then  walks  In  thy  callyngT 
When  for  to  vexe  the  Innocent 
Thoa  wilt  iiande  at  a  barre.  ballyng. 


Wyth  all  the  m 
I  saye  ball 


.o  wrong  to  get  money." 


WHEN  DO  TAXES  BECOME  A  DEBT  AGAtNKT 
THE  TAX  PATER  AND  A  LIEN  ON  HIS 
LANDS  T 

A  correct  answer  to  this  question  la  Incidentally 
given  in  the  prevailing  opinion  of  Jocmoir,  J.,  In 
Kern  v,  Toiotley,  45  Barb.  150,  where  he  says  (p.  152): 

"Until  the  ssseesmenta  are  completed  so  that  the 
amount  of  tax  can  be  aaoertainod  ordetermlned,  no 
tax  can  be  said  to  be  aBaessed  or  taxed  on  premises." 

'Riia  statement,  plainly  and  rIgfaUy,  refers  the  birth 
or  coming  into  existence  of  the  tax  as  a  debt  and  Ilett, 
to  the  annual  meeting  of  the  board  of  snpervlsora, 
when  the  board,  by  virtue  of  the  atatnle  (1  R  H.  3B6, 
part  1,  chap.  13,  title  2,  art.  S),  examine  and  correct 
the  aaseaement  roll,  aaoertaln  the  aggregate  amoant 
of  tax  to  be  collected,  and  extend  and  insert  the  por- 
tion each  tax  payer  is  to  pay  in  "theflfUi  column"  of 
the  corrected  assessment  roll.  This  is  intelligible, 
practical,  and,  withal,  a  sound  construction  of  the 
whole  statute  taken  together,  and  the  settlement  of 
this  question  might  well  have  been  allowed  to  rest 
there;  bnt  for  the  flwt  that  the  question  has  been 
since  in<identally  discnssed  In  the  oonrt  of  appeals  la 
the  case  of  RHndell  v.  Lality  and  OoldtmUh,  aa  pub- 
lished in  1  Hand  (40  N.  T.)  filS,  where  the  defbtidanl* 
sold  and  conveyed  a  ihrm  to  the  plaintiff  on  the  first 
day  of  September,  being  the  same  day  on  which  the 
assessors  delivered  the  oompiete  assessment  fall  to 
the  supervisor  of  their  town,  to  be  by  him  taken  to 
tiie  board  of  supervisors  at  their  annual  meeUi^  In 
November,  to  be  examined  and  corrected,  and  have 
the  lax  ascertained  and  Inserted  In  it.  The  case  sp- 
pesTB  to  have  been  decided  rather  upon  a  subsequent 
verlMl  agreement  between  the  parties  after  the  tax 
had  been  levied  and  aseeesed  by  the  board  of  super- 
visors, and  the  tax  warrant  isened  to  the  oollector,  in 
which  the  tax  was  regularly  assessed  and  taxed  to  the 
defendants,  and  on  which  the  Judgment  appears  to 
have  been  rightly  affirmed ;  as  the  detsndanta  were 
clearly  "  legally  liable  to  pay  the  tax "  aa  between 
theni  and  the  collector. 

Bnt  some  ot  the  members  of  the  court  are  reported 
as  in  Ikvor  of  afflrmsDoe,  on  the  ground  that  the  de- 
Itadants,  as  between  themselves  and  the  plalnlifl^ 
"  were  legally  liable  to  pay  the  tax,"  under  their  cov- 
enant {the  nsoal  covenant  for  quiet  et^nyment).  In 
the  deed,  independent  of  the  verbal  agreement; 
while  one  was  In  fkvor  of  affirmance  solely  on  the 
ground  of  the  liability  of  the  defondants  under  the 
verbal  agreement,  and  one  was  In  fiivor  of  reversal, 
on  the  ground  Uiat  the  lax  "  was  no  lien  unUl  laid  by 
the  boud  of  supervisors,  which  waa  after  the  convey' 

The  statute  referred  to  is  contained  in  artldes  two 
and  three,  Utle  two,  chapter  thirteen,  part  one,  of  the 
revised  statutes,  and  prescribes  the  prooeedlngs  requi- 
site to  charge  a  tax  payer  and  his  property  with  the 
payment  of  the  tax,  tJpon  a  careftil  reading  of  the 
statute,  it  will  be  found  that  the  proceedings,  to  cfaargs 
the  tax  payer  and  his  property,  consist  of  two  sepa- 
rate and  distinct  operations,  performed  by  different 
ofDdal  bodlM. 

I.  Hie  first  la  obt^ning  an  offldal  list  of  the  taX'J  i  ^ 
payers  and  their  taxable  property,   known  as  llM 
roll.    IliiB  ia  the  work  of  the  ai 
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and  mnat  b«  oompleted  and  delirered  to  the  aaper-  ; 
viaor  <it  the  town  on  or  before  the  flist  day  of  Sep- 
tember. Aad  here  ends  the  power  And  duty  of  the 
■nwnnnm  The  ofa;teat  of  this  roll,  and  Its  onl j  otijeet 
uid  eflbct,  ■■  to  fdmiah  to  the  bo*rd  of  sapervlsoiB  an 
MMmrate  and  reliable  list  of  kU  U>e  taxable  Inhabitanta 
in  the  town,  with  a  description  and  valuatloii  of  all 
the  taxable  property  owned  by  each.  It  la  an  offloUl 
llet,  made  under  ofildal  oath,  and  BetQee  the  qneetlon 
••  to  against  whom,  and  upon  what  amount  of  taxable 
property,  the  board  of  aaperviaora,  at  tlielr  next  an- 
noal  meeting,  are  to  dlstdbate  and  levy  the  tax,  and 
to  this  ext«nt  It  is  concluilvely  binding  on  all  named 
in  It,  and  Itaa  all  the  force  of  a  judgment.  But  It 
mnst  be  remembered  that  it  la  not  yet  finished.  No 
amount  of  tax  is  yet  Inserted  in  It  The  amount  of 
the  tax  to  be  oolleoted  is  not  yet  aaoertalnad  ;  the  time 
fbr  dolug  tills  hsa  not  yet  arrived ;  oonaequentl]'  It 
does  not  and  cannot  ouOBtituto  an  existing  debt,  lien, 
or  inonmbranoe  agaloat  any  person  or  property.  This 
debt  and  lien  are  created  by  operation  of  law,  not  by 
contract ;  and  a  debt  created  by  operation  of  law  eta- 
not  be  said  to  be  an  existing  detit  or  ilen  until  the 
amoant  is  ascertained,  or  the  materials  given  by 
which  to  ssoertain  the  amount  by  compatation. 

X  Thn  second  step  in  the  proceedings  to.  charge  a 
(ax  payer  and  his  property  with  the  payment  of  a  tax 
is :  The  superriaor,  to  whom  the  complete  assessment 
roll  is  delivered  by  the  ateeaeora,  keeps  it  in  his  poa- 
seealon  until  the  next  meeting  of  the  supervisorv  In 
Navember,  when  he  dellvere  it  to  the  board,  and  the 
board  of  supervisors  examines,  equalises  and  correct! 
it,  and  then,  hsving  asoen^ned  the  aggregate  amoant 
of  all  Uie  tax  to  be  collected,  and  the  portion  thereof 
chargeable  to  each  town,  proceeds  to  distribute  tte 
porUm  chargeable  to  the  town  among  and  upon  the 
■everal  tax  payers,  acccndii^  to  the  several  amoiiniB 
of  their  property,  aa  set  down  in  the  corrected  awoua 
ment  roll,  and  set  down  the  amoutil  in  a  "  Aflh 
oolnmn  In  the  corrected  aaneesment  roll  prepared  for 
that  purpose."  When  this  Is  done  the  complete 
aseessment  roll  beooines  the  "  corrected  "  ssseasment 
roll,  or  tax  lisl,  and  It,  or  a  cc^y  of  it,  is  to  be  filed 
In  the  town  clerk's  office,  snd  snother  copy,  with  a 
tax  warrant  signed  by  the  aupervlaors,  is  to  be  de- 
livered to  the  oolleotor.  When  the  tax  is  ao  ascer- 
tained and  Inserted  in  the  fiflh  oolnmn  of  the  cor- 
reoted  sssesament  roll,  tlten,  and  not  till  then,  does 
the  tax  become  an  exlstiDgdebt  agalnat  the  tax  payers 
.  named  therein,  and  a  Hen  on  their  land,  and  is  Und- 
Ing  and  conclusive  on  them  and  their  propwly,  with 
all  the  Ibroe  of  a  Judgment;  and  every  tax  payer 
named  In  the  roll  is  "  l^ally  liable  to  pay  the  tax," 
whether  be  still  owns  the  Una  assessed  to  him  or  not 
And  ignoninoe  of  this  legsl  position  was  the  shoal  on 
which  lAbey  and  Ooldamlth  were  wrecked  in  thdr 
ault  with  RundelL  If  they,  after  the  tax  liad  been 
levied  by  the  board  of  snperviaora.  Instead  of  agree- 
ing to  rehind  It  to  Rondell  "  in  case  they  were  legally 
liable  to  pay  It,"  had  stopped  there,  standing  apim 
the  covenant  in  the  deed,  and  Rnndell  bad  paid  it,  or 
allowed  It  to  be  collected  by  sale  of  the  land,  he  could 
not  have  recovered  it  trota  them ;  or  if  tbey  had  paid 
it  themselves,  under  protest,  to  Rundell,  they  oonld 
have  noovered  It  of  him.    It  will  not  do  to  si^  that 


if  they  bad  refused  to  pay,  and  Rnndell  had  suffered 
the  Ihrm  to  be  sold  to  eiMaTj  It,  that  "  it  would  have 
been  a  sale  to  satisfy  a  llabili^  of  the  former  owner, 
for  the  reason,  aa  shown  above,  that  It  was  not,  at  the 
time  of  the  conveyance,  an  existing  liability ;  the  lax 
was  not  then  in  existence,  Its  amount  had  not  been 
then,  and  could  not  have  -been  then,  ascertolned  by 
any  law  or  authority  in  the  state.  The  taot  that  pro- 
ceedings bad  then  been  commenced  which  would 
ultimately  result  In  taxing  this  form  to  the  vendors, 
does  not  alter  the  case  as  between  them  and  the  ven- 
dee. Each  was  equally  bound  to  know  the  law  and 
to  know  that  the  proceedings  had  not  matured,  but 
ultimately  would  mature  into  a  lien  on  the  farm ; 
and.  In  the  absence  of  any  specdflo  sgreemeut  on  tbe 
point,  tbe  purchaser  lakea  it  suLdect  bf  that  contin- 
geni^.  Neither  the  covenant  of  quiet  enjoyment, 
nor  even  that  against  Incumbrances,  reachea  such 
oonUugencies, 


Apropos  of  the  new  edition  of  Proftssor  Brown's 
"lAb  of  RufUs  Choate,"  which  has  Jnst  been  pub- 
lished, we  reprint  a  review  of  Parker's  "Reminls- 
cenees  of  RnfUs  Choate  "  —  a  book  with  which  many 
of  our  readers  are  familiar.  It  is  to  be  r^retted  that 
Choate  has  not  been  more  fortunate  in  hts  biographen, 
but  aspecially  Is  It  to  be  regretted  that  his  own  IViend 
and  pupil  — one  who  had  every  opportunity  to  study 
bis  inner  life,  his  every-day  thoughta  and  habits- 
should  have  proved  so  poor  a  BoawelL  The  follow- 
ing review  of  Mr.  Parker's  book  was  written  by  the 
Hon.  Joseph  Nellson,  of  the  New  York  bar,  snd  who 
has  recently  been  elected  judge  of  the  dty  court  of 
Brooklyn.  It  is  full  of  torse  suggestions  to  be  pon- 
dered by  students,  and  even  by  authors.  It  ts,  more- 
over, so  happy  In  illustration,  so  genlsl  snd  sprightly 
that  the  criticism  becomes  as  exqnlsite  and  pleasing 
OS  it  la  pungent  snd  severe.  It  is  gratifying  to  know 
that  a  lawyer  of  Judge  Nellson' s conceded  learning 
and  ability  has  had  the  time  and  the  good  taste  to 
cultivate  a  style  at  once  ao  forcible  aod  so  pure  and 

This  book  will  disappoint  most  readers :  a  ihot  sad 
and  surprising,  as  the  author  had  signal  advantagea — 
a  young  lawyer  with  opportunities  and  inoeutlvea  to 
self-enlture,  and,  theretbre,  it  may  be  assumed, 
trained  to  habits  of  thought,  of  snalysls,  of  orltleism ; 
competent  to  see  things  in  their  true  relations,  and  to 
make  tbe  most  of  a  {^ven  case. 

But,  over  and  above  all  tills,  he  waa  fltvored  as  few 
mortals  could  be  Ihvored ;  he  waa  the  IHend  of  tbe 
eccentric  and  special  man  of  whom  he  writes :  saw 
him  ss  the  world  did,  and  ss  the  world  did  not ;  waa 
with  him  in  hours  of  unrestrained  converse,  when  he 
sat,  reclined,  talked.  Jested  and  recited,  read  and 
criticised,  ate,  drank,  laughed,  n«tt«d  and  fttmed  as  a 
mere  man,  and  so  got  to  know  the  king  all  by  heart. 
It  was  as  if  Homer,  instead  of  musing  on  the  dust, 
had  been  caught  up  ou  Olympus,  now  and  then,  to 
hear  Jove  chat  and  discourse  in  all  fats  moodo,  while 
Juno  dispensed  (he  nectar  and  ambrotia;  and  so  bad 
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got  r«alljr  to  know  aoiiMUiliiK  of  the  «el««ti«l  mannen 
snd  OHiTenatioii. 

Thus  prepared  and  thna  poeseased,  the  Toloa  of  Uie 
departed  yet  lingering  like  well-remembered  mnslo; 
loTe,  fervid  and  not  to  be  reatralned,  tbrillhiK  and 
enlarging  hia  heart,  UUs  anther  aita  down  to  write 
•a  If  by  time,  relaUon,  destiny,  aoma  aaered  eleetion 
aot  apart  to  the  work.  Under  anoh  dronnutanrea,  if 
aver,  the  Interior  lift,  the  gifts  whl<^  make  np  the 
genlua  and  character,  however  rare  and  peonllar, 
might  be  revealed  and  canonised.  From  this  actnal 
contact  and  feUowahip,  and  hnm  a  sympMthetio  aenae 
of  brothertiood,  a  tme  initgfat  and  poetic  adoption,  the 
writer  migbt  take  the  en  Inject  not  merely  to  his  arma, 
but  to  bis  Innermoat  spirit.  This  Stephens  did  when 
he  depicted  Ignatios  Loyola  with  all  the  fervor  and 
loyalty  of  a  IHend  and  disciple;  this  Irving  fklled  to 
do  when,  seeing  Habomet  afar  off,  as  throngh  a"gtaee 
darkly,"  he  reooanted  bis  deeds  and  history. 

Bnt,  in  this  case,  every  favoring  tdrcumstanoe  cul- 
minated. Ilila  sweet  intimacy  and  exchange  of  rare 
thougMa,  bow  balplag  and  intpoting  csltnn  I  Thla 
aovereign  fHendsbip,  how  inspiring  I  This  recent 
death,  what  an  illumination  1  Thia  present  sense  of 
bereavement,  how  it  liftB  the  contemplation  to  a  divi- 
ner atmosphere,  making  one  gtaver,  wiser  than  be- 
fore! The  tone  and  temper  of  a  great  sorrow,  terse 
and  forvid,  yet  serene  and  hallowed,  how  they  give 
grandeur,  sweetness  and  emphasis  to  all  the  ntterancea, 
aa  muidc  in  its  saddest  office  —  moaning,  throbbing, 
pensive  —  becomes  grand  snd  cheering  aa  In  a  national 
ode  or  anthenu 

In  personal  dellneaUons  of  Utia  natnre  tbe  tme 
aathor  la  sympathetic ;  his  purpose  lllls  hla  heart 
and  brain,  takes  poaseealon  of  all  hla  faculties :  be 
feels  as  one  of  old  did  when  be  said,  "  Woe  is  me  if  I 
preach  not  this  gospel."  Thns  inspired,  he  writes, 
tbe  band  ttemulous,  and  eyes  suffused  with  tears. 
His  Is  the  comfbrting  sssnrance,  however,  that  tbe 
emotion  which  melts  his  heart  is  the  same  emotion 
which  shall  move  the  hearts  of  all  bis  readers.  So, 
allied  to  his  readers  and  to  the  future,  he  perpetuates 
hla  hero  and  perpetoatea  hImseUL  Thus  do  men  of 
genius  build  monuments  to  each  other,  the  living 
and  the  dead  co-ordinating  and  worldng  t«^ther  for 
a  common  end  snd  beneAt. 

Hence,  it  wonid  aeem,  that,  If  any  one  oonld  have 
written  theae  reminlacenoee  In  the  true  sense  and 
•pirlt,  this  author  should  have  done  so ;  should  have 
so  deplot«d  his  at^pist  Mend  that  for  all  time  the 
yonng  and  the  old  might  read  and  read  on,  and  be 
Mtisfied. 

But,  alaa,  not  so  I  He  is  not  in  the  heart  of  bis  sn  b- 
Ject,  bat  wanders  out  of  doois.  When  he  should  be 
blear  and  strong.  If  not  radiant,  he  is  devious  and  nn- 
oerialn,  weak  and  literary.  His  perfonnanoe  Is 
feeble  In  tone,  conttised  in  arrangement,  artlfltdal  in 
statement,  slovenly  In  style,  crude  in  lllnstntion,  re- 
dundant in  repetition,  and  commonplace ;  and.  In 
rwpect  to  the  dignity  and  ultimate  object  of  such  a 
work,  la  uitjuat  to  tbe  memory  of  the  remarkable  per- 
sonage whoee  genius  and  character  it  was  intended 
to  commemorate,  ^le  author,  however,  did  what 
be  could ;  he  said,  undentuod  and  recorded  after  hia 
kind.    But  hla  nptrlt  was  moved  by  no  special  call : 


no  angel  stood  by  oomn>anding  faim  to  write;  and, 
Iwp^y,  no  woes  wera  threatened  to  (hose  who  riKmld 
"takeaway  fMm  the  words  of  tbe  book." 

A  competent  man  eonld  hsn  made  a  good  boek 
out  of  the  author's  mannaerlpt.  Having  some  regird 
fiir  tbe  reader's  patienee,  and  no  egottam  to  restrain 
him,  he  would  have  rfded  ont  and  cast  away  the 
"  gllttariDg  generalities,"  inanimate  forms  of  thongbt 
and  barren  Images — mere  rf<6rt*  — making  ap  ao 
mucfa  of  this  volume;  and  would  have  given  us 
twenty  pages  where  now  we  have  a  hundred.  He 
would  have  found  warrant  for  this,  too.  In  Mr. 
Ohaate'a  oidirion  of  two  woite  refbmd  to  (pp.  Ml, 
aoo),  altfaer  of  them  Imaneasnrably  superior  to  this 
book;  the  one,  Wirt's  Lifo,  "His biofrnpberwM not 
qnlte  Iswyw  enough  to  write  "  It ;  the  other,  a  then 
recent  volume  of  Lord  Oampbell's  Cbanc«IIors,  "  He 
writee  like  a  gossip,  not  as  a  Jurist.  He  picks  np  sH 
the  ez^gerated  stories  of  the  btu"  and  retails  them  is 
gospel."  Merciful  Powers  I  what  would  hare  fasp- 
pened  to  our  aathor  tf  the  man  who  attered  su^erm- 
dsmnatlonB  could  hftve  had  a  prophetle  view  of  this, 
his  own  Uogt»phy  T  Ames,  or  some  other  of  "  dsilnn 
vtdoe,"  might  well  hare  sbonted  that  "mwful  a4)im- 
ration,"  "£e<  nowMmatMp  inBoaton  tkla  itight"  (p. 
202). 

But,  in  this  InstMiM,  we  want  the  gnsslp  snd  Hie 
alOTlea ;  therein  llee  the  value  of  the  book ;  but.  Ilka 
the  two  Dromloa,  after  a  beating,  we  olsiject  to  a  cra*I 
and  onneeesmry  repetition.  The  gossip  and  the  sto- 
riea,  with  Incidental  expreeelons  and  opinions  of  Mr. 
CSiOBte,  not  always  valuable  or  even  eharacterisHc, 
are  not  only  given,  bnt  repeated.  We  are  told  thrlet 
that  Mr.  CboMe  read  at  late  boars ;  h*ioe  that  he  read 
Baqne;  (wfe«  that,  to  a  proper  estimate,  Pinkne/a 
eariler  and  IMer  argnmenta  roost  be  conaldered,  and 
that  Mr.  Oho«te  saw  him  In  bis  last  effort,  when  be 
wan  carried  ont  of  oourt  to  die ;  twiee  that  tbe  gotbla 
language  has  not  the  words  for  the  crown  JtpMcA ; 
thriet  Is  Orattan  qttoted,  and  tvfee  Kossntb,  Uis  same 
passages,  to  the  eame  uses,  each  once  untruly.  Wears 
told  taiee  that  Mr.  Cboate's  lecture  on  the  Sea  wm 
stolen  out  o/Alspoeftet;  fwtcebow ether  aCfooted him; 
and  (v(ee  ttiat  hot  water  Is  a  good  stimulant,  and  that 
If  wine  be  neoesssry  for  any  trying  oeeaaUm  (like  read- 
ing reminiscences,  perhape),  brown  sherry  is  tbe  best. 
More  than  once  remarks  not  worthy  of  Mr.  ChoaU^ 
nor,  indeed,  of  any  man,  are  repeated;  as,  fhr  Instance, 
that  If  he  should  go  lo  Newport,  he  ehonld  hai^  Mn- 
ae^  upon  the  flrst  tree  before  nigfat  (p,  66) ;  hang  Mni- 
eelf  by  Bve  o'dook  (p.  MB). 

Otiier  T^wtitionB  are  usehil,  as  contrasting  Mr. 
Cboate's  simple  utterance  with  the  superlative  and 
exaggerated  method  of  Mr.  Parker— a  queetlan  of 
style,  alsoofflwjt.  Thns  the  one  saya:  "Forfiveyeara 
I  studied  lawezclaBive1y,and  ctn'ectmymlnd."  lite 
other  says:  "  His  mind  became  entirely  arid  and  dsi- 
olate,  so  ezcluBlvely  did  be  study  law." 

This  Is  equal  to  Uie  Hibernian  etdio  In  tsrm,  bnt 
worse  in  principle.  No  mind  given  to  stndy  ever 
became  "entirely  arid  and  desolate."  Tiai  la  mrt 
permitted. 

In  works  of  this  class  it  is  Important  that  the  petsoD 
of  tbe  hero  be  described.  But  if  he  were  tbe  most 
pecnllar-looklng  and  acting  man,  living  or  dwd,  • 
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p«4*  or  two  might  suffice.  Sydney  Smith  mentiooa 
■  ob^ttor,  in  «  hiBloncBl  work,  enUttod  "B«ptilM," 
the  antire  chapter  being:  "There  are  no  anakea  In 
Ireland."  Oni  author  la  lew  oleer  and  summuy. 
Neither  Ulyaitei,  Lother,  Doctor  Johnaon,  ErAlne, 
not  Mr.  Tulklngborn  have  had  suota  prolonged,  pain- 
ful, and  obecarlDg  dellnaatiooa  i  and  tttew,  too,  not 
given  oonaecntlTely,  but  aoattereil  throngfaout  the 
valvune,  like  gralna  of  gold  la  a  moontaln  at  sand, 
reqniriiv  a  miner'a  akili  aod  paUsn^e  in  the  oearch. 
To  aaaitB  the  reader,  we  have  bron^  a  fcw  of  tfaeHe 
dflwirlptive  {taaaagea  togetlier  thnai  "Mr.  Choala'e 
bead  and  &ee  and  figure  aH  equally  ^gn^lu  htm  [" 
"that  dark,  SpanLeh  Hidalgo-looking  head:"  "the 
orienliil  OMnplexion,  epeaklng  of  an  Aaiatio  ^pe  of 
man;"  "hie broad, aqnareAenMetaaareaaftwti aide 
toBide,liketheoppaaltebBlwaikaoraalitpi"  "the cor- 
mgalad,  hloodleeB,a(ajttllng  look  of  his  kaggeid  pbyal- 
ognomy :"  "  hla  forehead  waa  not  Ugh.  hat  wide ;" 
"the  pcomlnent  eye-lwowa;"  "the  omtorted  lipa;" 
"the wasted obeefcai"  " thealmoeteoSto-eoloredfluje 
le  deeply  marked,"  atn.  "  He  waa  tlie  bmdaoaieat 
homtly  man  in  the  wmrld."  "  Perhape,"  mya  the 
author,  "tbia  remarkmaybelptoooaTcracHnenollon 
of  hiaappeaiaooe."  We  iter  not.  No  one  ooold  have 
picked  liim  oat  In  Uw  vowd. 

But  any  Uting  like  a  tptaldHg  Ktenaw  waa  not  to 
beezpeeted  if  it  be  trne(wbleh  aome  may  doubt)  thai 
"aa  he  apoke,  Itia  forehead  aeemed  to  lift,  htatetnplea 
to  expand"  (p.  88),  or  if  "tbe  brow  Iltte,  swalla, 
espanda,  tlgbtena  and  grow*  wliite  "  (p.  Wfi). 

Aa  lo  Ae  eyea,  we  have  "  the  flash  of  hla  own  sad 
eyea;"  "the  unearthly  flame  of  tlioae  de^  ^eei" 
"hlaeyeeblaaiiiRwithBiipemataraiarea;"  "blsayai 
ware  dark  avaauea,  at  the  tmttom  of  whicta  there  waa 
a  great  light ;"  "  eyes  biasing  like  a  wild  maaof  tba 
deseit;"  "hla  nnAUionuUe  eyea  burning  with  a 
basilisk  glare,"  etc 

If  it  ware  not  the  author'a  pnrpoae  to  bi^^ea 
children  to  whom  afflioted  mothare  mqr  read  these 
and  the  like  passages,  we  shonld  think  them  boMler- 
ing  on  profanity. 

With  the  abatement  of  the  simple  element  of  fir<, 
Mr.  Parker'b  deaoripttoo  and  nseof  Mr.  Choate'a  hair, 
in  passages  ourllng  and  entangled,  throng  many 
pagea,  are  equally  loaohlng  and  extiavaganL 

'ilina,  as  nervous  trsvelsra  describe  a  lion,  does 
this  nnretenting  author  describe  this  lion  of  the  Boeton 
bar,  and  so  reminiscenoea  may  be  made  np.  We 
oommend  him,  fbr  the  next  edlthm,  to  a  few  lines 
ftam  Coleridge,  moreto  the  purpose,  and,  if  amplified 
through  five  chapters,  more  tiling  and  desorlpUve : 

"Beware,  beware! 
Hli  flnshtng  eyea,  hla  floating  hair  I 
Weave  m  circle  roand  him  tbrloe, 
And  close yourllM  with  holy  dresd. 
For  be  on  none;  dew  taatb  rad. 
And  drank  the  milk  of  Paradise." 

In  bis  desire  to  be  emphatic,  the  anthor  someiiroea 
offends  the  moral  sense  and  good  taste  of  bia  readers ; 
"The  client  was  Cboate'a  Ood"  (p.  SOS);  "clients 
worshipped  him  ss  a  Ood  "  (p.  192) ;  "  next  to  hla  Ood 
he  believed  In  Daniel  Webster"  (p.  66). 

There  are  no  words  In  the  Ootttie  languagt  strong 
enough  to  reprobate  such  writing  as  it  deservM, 

Tbe  anthorti^  of  Mr.  Choate^  "  with  aO  Us  energy, 


he  wss  never  a  probne  man"  (p.  87).  The  theory 
that  morals  depend  upon  temperamente  has  never 
before  been  so  applied.  It  would  be  more  eenslhleto 
euppoee  that  one  who  waa  Jolly,  Indolent  or  (Mvoloua 
would  blaspheme,  than  to  oouple,  as  Is  naturally 
allied,  the  eamestneee  that  elevates  and  digniflea  a 
man  with  that  wbieh  would  degrade  and  brotallie. 
Indeed  the  oonneoUon  and  dependence  of  tbe  parts  of 
this  grave  statement  are  about  as  dear  ss  in  the  Bng- 
lish  epitaph:  "She  waa  own  oonaln  to  Lady  WU- 
loughby,  did  fine  needlework,  painted  In  water  colore 
and  of  such  ia  the  Kingdom  of  Heaven." 

In  1B65  Mr.  Choale  waa  Injured  by  a  Ul  (n>.  S6, 
ST).  The  DOnsequent  Illness,  we  are  told,  "  was  tbe 
first  blow  to  the  exertion  of  hla  powers."  "  His  ora- 
toiy,  too,  underwent  a  marked  revolution.  He  na 
longer  tore  a  passion  to  tatters."  Had  he  prevlouKly 
done  BoT  We  deny  it.  A  man  of  severe  laate  and 
ripe  culture,  bad  be  not  tbe  sense  to  appretdale  Bam- 
let'a  advloeT  What  ia  the  enggeationr  that  he  no 
longer  tore  a  passion  to  tattent  ia  put  as  the  evidenoe 
of  his  decline,  the  revolution,  rather,  in  bis  ontory. 

Somewhat  aktn  to  this,  and  not  less  treasonable  to 
Mr.  Choste's  career,  and  to  the  profession  in  its 
highest  department,  is  a  Btalement  which  the  anthor 
quotes  wiUi  apparent  ^probation  (p.  161),  "The  Jury 
advocate  must,  to  some  extent,  be  a  mountebank,  if 
not  ajnggler  or  a  trickster,"  A  more  miserable  con- 
ceit was  never  uttered,  yet  it  finds  a  place  in  tbia 
book  as  if  replete  with  instructlan,  Waa  Mc  Web- 
ster, while  before  a  jnry,  a  mountebank,  a  Juggler,  a 
trickster  T  WaaEraklne.or  Wirt,  or  Dexter,  or  Ham- 
lltonT     Wa*  Bii/ua  Choate  f 

Uncharitable  things  have  been  said  of  many  great 
advocates;  but,  aa  an  lUustration,  the  worst  thing 
ever  said  of  Choate  was,  that  he  could  play  the  artful 
dottge  In  reading  an  affidavit.  That  was  bnt  s  rude 
descriptionofflne,  forcible,  effective,  reading;  read- 
ing which  gives  significance  and  cliaracter  to  vital 
passages,  discloses  the  latent  sense  and  spirit,  aids  the 
apprehension,  and  receives  a  certain,  and  It  may  be, 
a  favorable  Interpretation.  Such  a  reader,  natural, 
yet  artistic,  "  tells  tbe  great,  greatly ;  the  small,  sub- 
ordlnately ; "  and  thus  we  have  heard  Macready  play 
the  artfnl  dodge ;  thus  Fanny  Kemble  Butler;  thus 
the  gentle  Helancthon  may  have  read ;  thus  every 
pnlpit  orator,  from  Whitfield  down. 

A  merely  clever  man,  with  no  high  alms  or  love  of 
truth ;  a  wordy,  sharp,  false  man,  however  adroit  and 
plausible  ;  the  artful  dodger,  tbe  mountebank.  Jug- 
gler, trickster,  can  never,  in  tbe  proper  sense,  be  ■ 
Jury  advocate.  With  all  his  giris  and  acquisitions, 
Uie  sdvocate  mnat  be  a  high-toned,  moral  man,  not  a 
harlequin;  avltal utterance, nntsmeresbsm.  Jurora 
are  representative  men,  coming  from  tbe  entire  circle 
of  the  social  zodiac,  and  are  practical,  senalbls,  and 
often  sagacious  men,  as  fbnd  of  fair  dealing  in  oonnsel 
as  in  snltors.  Hence,  In  cases  Involving  llftt,  liberty, 
or  character,  an  able  advocate  goes  to  the  Jnry  in  a 
spirit  akin  to  that  which  Esther  went  in  before  the 
king  to  plead  for  her  people.  At  such  an  hour  h« 
Indulges  in  no  mere  bnclee,  hla  style  becomes  a 
reflect  of  bia  own  mind  and  heart ;  if,  aa  in  Mr, 
Cboate'a  eflbrti,  a  flash  of  poetic  thoa^t  or  bean^ 
gleams  forth.  It  la  merely  tiecanae  the  vision  is  in  hla 
spirit,  and  reveals  itself  aa  natnrally  a«  lliealin(deat 
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OineoptioD.  He  is  not  tlw  leas  dwUiig  with  rMUU«a, 
stter  his  hahlon. 

Still,  the  crowning  power,  enriching,  d^Uying, 
and  makiag  OMhil  all  slodlea,  wherewlUi  to  r«aoh  or 
InilaMtaeajarjr.lsocanroon sense;  andtheperibotion 
oT  manner  Is  that  which  Is  the  most  Himple,  nataial, 
and  trathftil.  It  was  becanse  of  his  more  masBlTe 
oommon  sense  that  Webater  waa  a  better  Jury  lawyer 
than  Mr.  Cboate.  It  waa  the  same  qoall^  of  mind, 
poMesaed  In  lai^  tneaanreby  each,  that  dlBtlngntahed 
HartJn  Van  Buren,  Thomas  J.  Oakley,  and  Jeremiah 
Maaon  while  at  the  bar ;  and  that  would  have  made 
Sllaa  Wright  oontrolllng  with  a  Jury. 

The  moat  difficult  part  of  an  advocate'a  dntlea,  hirw- 
erer.  Is  the  examination  of  wltDeaaea,  In  thia  Mr. 
Clioale  excelled.  ButhisadTlce  loonrauQior  on  the 
aal^ect  (p.  SH) ;  "  Never  come  down  upon  a  witness, 
nnleaa  you  are  aatlsfled  yourself  that  he  la  lying,"  ia 
good,  but  Inadequate.  Can  yon  Batiaiy  the  Jury  that 
he  ia  lying  T  If  not.  It  will  be  auiddal  to  come  down 
upon  the  wibieaa.  If  the  experiment  mnat  be  tried, 
however,  ezerciae  the  utmost  slcill,  prudence,  and 
caution,  or  the  Jury  will  reprobate  your  severity,  and 
sympatblie  with  the  witneaa. 

Mr.  ChoMte'a  treatment  of  witneaaM  was  generally 
considerate  and  &ir,  as  many  of  the  profession  Itnow, 
and  aa  appaara  from  parta  of  this  volume ;  yet,  when 
the  author  makesanal1egoricaJdashattlieBubJect,he 
glvenoapain  peenliar  to  railroad  travel  and  accidenta. 
"But,  If  it  became  necessary;  If  the  witness  lay' 
athwart  tda  verdict,  he  was  crushed  down,  and 
eraahed  up,  and  marched  over."  (p.  ZG.)  How  a  wit- 
ness could  lay  athwart  a  verdict  not  yet  obtained ;  or, 
indeed,  aUiwart  any  verdict ;  or  why,  being  down  on 
the  verdict,  be  abonld  be  croahed  down,  doea  not  ap- 
pear; nor  Is  thia  murderons  attack  upon  a  proatrate 
wltnaaa  quite  consistent  with  the  bet,  that,  "If  be 
wished  to  break  a  witness,  ha  made  no  direct  aaaanlt 
upon  him."  (p.  ITT.) 

But  inconsiatenciea  and  errors,  indicating  want  of 
attention,  give  us  leaa  ooncern  than  the  anthor'a  atyle 
ormodaof  atatemeut,  inaamnchas  thiahook  is  dedi- 
cated to  young  men  whose  taste  may  not  be  quite 
Inoormptlble.  He  Indulges  In  mixed  metaphors  and 
extravagant  tbrms  of  speech,  condemned  by  Blair 
and  eschewed  by  Addiaon  and  Qoldsmith ;  he  Is  as 
fond  of  the  superlative  aa  If  Emerson  bad  not  warned 
him  that  the  person  who  "usee  thesnperlMlve degree 
puts  whole  dniwlng-raoms  to  flight."  He  llkea  to  tell 
a  plain  thing  in  a  marvelous  manner,  end  forgets  that 
honest  substantives  should  be  allowed  to  perform 
their  office,  unattended  by  troopsof  adjectives,  as  men 
of  dignity  walk  the  streets  without  parading  their 
lackeys  and  retainers.  Hence,  we  have,  as  to  Mr. 
Choate'e  active  brain,  "  his  head  expanding  with  a 
thousand  thougbta"  (p.  135);  as  to  his  rapid  atndy 
and  apprehension,  that  "he  grasped  the  thoaghts  of  a 
book  like  lightning  "  (p.  81) ;  as  to  the  impression  he 
made  upon  a  Jury,  that  he  would  "launch  upon  him" 
(a  Juror)  "a  fiery  atorm  of  logical  thunderbolts" 
(p.  141) ;  "  hurl  hia  argument  home  In  solid.  Intense 
mass  that  eraahed  upon  the  e«r;"  that  he  "daf^ed 
his  view  Into  their  minds  with  all  the  Illuminating 
and  exaggeraUng  lightnings  of  lUs  portentous  pas- 
sion" (p.  160);  as  to  his  exhaustive  argumentation. 


that  he  "advanced  with  a  diversifled  but  long  array, 
which  covered  the  heavens;  thunderbolts  volleying, 
auroras  playing,  and  sunlight,  starlight  and  gaslight 
footing  across  the  scene  with  meteoric  ladianca" 
(p.  ISO) ;  and  aa  to  his  power  to  excite  an  audience, 
that  "it  waa  literally  almost  as  if  a  vast  wave  of  the 
united  feeling  of  the  whole  mnltltnde  surged  up 
under  every  one's  armpits"  (p.49S), 

To  turn  ttoat  suoh  raading  to  the  vital  porUcou  of 
the  book,  Mr.  Choal«*B  own  agings.  Is  like  pnaning 
from  the  ^oom  of  the  ravine  to  the  grandeur  and 
serenity  of  the  mountain  side.  The  extract  fh>m  hla 
speeches  are  terse,  epigrammatic  and  exhilarating, 
though  they  must  lose  some  of  their  original  power, 
somewhat  aa  brilliant  paaaages,  selected  from  an  open, 
move  us  less  than  when  heard  In  their  true  oonneft- 
tlon.  The  two  ardclee  written  by  Mr.  Choate,  and 
now  happily  reaoned  fMm  a  Boston  paper,  are  rimpte, 
clear  and  musical — the  perfection  of  language. 

We  have  always  had  a  fondness  ft>r  Mr.  Choate,  the 
unique  man  of  his  day,  so  brilliant,  yet  so  logical. 
Tbanka  to  the  author,  we  now  see  him  In  new  phases 
of  life,  and  learn  many  things  about  him  unknown 
before.  But  we  oloae  the  book,  and  muse  in  sadness. 
Poor  Cboate  t  What  severance  and  alienation  from 
sources  of  life,  health,  and  elaaticl^I  He  had  no 
Asbland,  no  Marshfleld,  no  Sunnyaide ;  no  flocks  or 
herds ;  no  flelds  of  golden  gr^n ;  but  the  school,  the 
dosed  study,  the  dnsty  street,  tha  crowded  forum ; 
so  half  his  nature  was  stifled  In  its  growth.  If  not 
killed.  How,  through  life,  he  turned  blindly  fh>m 
the  wmHIng  mother  earth,  when,  aa  only  a  tms  mother 
can,  she  would  have  OMnforted  and  soothed  hlmt 
How  he  looked  <m  coldly,  while  his  aohool-fbllowa 
eqjoyed  sporta  ordained  for  hlmt  How,  In  later 
years,  he  read,  and  read  when  a  gorgeous  sunset  or  a 
waving  forest  would  have  fed  his  bmisbed  spirit  1 
How  he  brooded  about  books,  aa  he  passsd  inspiring 
landscapes,  and  folt  no  thrill  as  they  spoke  to  him  t 
How  he  tressured  up  and  tried  to  love  a  piece  of  cold 
statuary,  but  had  no  interest  in  the  perfection  of  form 
and  motion— man's  friend  in  service  — though  "ha 
trots  the  air,  and  the  earth  sings  as  he  touchy  it ;" 
thou^  "  bis  neigh  Is  like  the  bidding  of  a  monarch, 
and  his  ooantenanoe  enforces  homage."* 

Tet,  as  the  Caliph  Omar,  wboae  drink  waa  water 
and  wboae  food  was  barley  and  dried  fr^ta,  aQhierad 
oouqneeta,  so  this  Idealist,  a  stalwart  stodait,  lolled 
and  conquered.  He  saw  his  vocation,  and,  without 
Ihltering  or  repining,  accept«d  it ;  not  the  vocation  of 
the  Btatceman,  diplomatlat,  or  maf^strate,  of  the  poet 
or  reformer,  but  that  of  s  mere  plead«r  — the  repr»- 
sentatlve  of  those  who,  being  dumb,  need  an  advo- 
cate. Had  he  been  proud,  austere,  exacting,  orlmpe- 
riouB,  no  one  would  have  wondered ;  but  he  waa 
neither.  In  his  courtesy  to  his  brethren  at  the  bar ; 
In  hla  kindness  to  his  Juniors  — too  sovereign  to  aeem 
like  condescension ;  in  his  fidelity  to  his  clients ;  in 
his  genuine  spirit  and  sweetness  of  temper;  in  hla 
freedom  fMm  egotism ;  his  love  of  study  and  sub- 
mission to  labor,  he  dignified  a  weary  life,  and,  as  we 
believe,  a  uselUl  one.    But,  by  his  own  tlionghls  and 

•  Hr.  Psrsona  ufs  he  took  Mr.  Choata  down  to  tha 
conntrr  where  Ibere  were  some  remarkable  flne  hona^ 
but  be  eonid  haidlr  get  Choate  to  look  at  them. 
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ITords,  nther  Hun  bom  the  feeble  speeofa  of  MBndB, 
Iska  tobejodgad;  the;  itgtify<rf ktm;  utdnpoa  the 
cue  tLiu  prafsred  and  to  be  anbmitted  to  a  jury  of 
the  whole  oooDtiy,  he,  who  ft>r  nuny  Tears  pleaded  eo 
eameaU7  for  others,  puta  la  a  final  plea  for  Mt«»aif 
X«t  blm  be  kindly  Judged. 

The  Indnlgenoe  with  which  thia  book  hM  been 
reoelTed  by  the  pnblie  and  by  the  preaa  most  be 
aaerlbed,  In  aome  meaaore,  to  the  Ikot  that  it  belongs 
to  a  departmeiit  of  lettosmuob  neglected.  Reminls- 
oenoee  and  tdogtapUes  of  lawyen  and  Jorlati  are 
seldom  written.  Many  of  the  most  eminent  of  these 
men  are  only  brought  to  mind  as  we  torn  the  leavee 
of  theUw  reports;  andotheisof  them  who  hareMt 
the  field  of  labor  eo  recently  that  we  aeem  still  to  hear 
the  eohoes  of  their  retiring  steps — Uie  Spenosis, 
I>avid  B.  O^en,  the  Sanforde,  Dner,  Oakl^,  C^eu 
Hfdtaian,  are  only,  or  mainly,  to  be  tbne  announced 
to  the  next  generation.  Thus,  aa  otherwise,  do  we 
"bnryoar  dead  out  of  our  sight."  Siren  that  moat 
pure  and  nsefoi  of  men,  Beqjamln  F.  Butler,  bM  no 
memoir,  save  a  few  words  tit  Bormw  uttered  by  the 
New  York  bar.  At  this  time  the  only  work  of  the 
kind  in  preparation,  so  ftur  as  we  know,  le  the  llfo  of 
Alvln  Stewart,  a  man  who  oonld,  by  a  word  or  look, 
convulse  or  hush  a  orowded court;  a  man  who  had  as 
much  wit  and  wae  as  spedal  ss  Mr.  Choate.  Henoe, 
when  any  member  of  the  proEassioa  can  break  in  upon 
this  sIleQoe,  and  lessen  the  sin  of  this  ingratitude  and 
ne^eot,  by  shadowing  forth  the  dally  lUb  of  an  emi- 
nent lawyer  or  Jorlst,  we  hail  falm  as  a  benelhotor. 
If  an  author  meets  with  snoh  Ikvor  ss  to  eneour^p 
others  qnslifled  to  labor  In  such  a  field  he  will  con- 
fcr  a  great  and  lasting  benefit. 


With  this  number  cloaes  the  first  rolnme  of  the 
liiM  JoxTBKAh.  We  tasTe  prepared  an  index  to  the 
contents  of  the  volume,  which  will  be  sent  to  sub- 
Borlbers  with  the  next  number.  With  the  opening 
nnmber  of  the  new  volume,  we  shall  oommenoe  an 
Interesting  series  of  sketohea  of  "  Oriental  I^we  and 
Lewyera,"  by  Dr.  J.  V.  C.  Bmlth,  ex-mayor  of  Boston, 
which  embody  the  obeervBtions  of  the  writer  while 
traveling  In  the  Orient.  We  have  also  made  arrange- 
ments with  AnsUn  Abbott,  Esq.,  now  on  his  wi^  to 
Europe,  to  contrlbuto  to  our  pages  hie  ofaserveQons 
and  impreeaiona  of  legal  matters  In  the  oountries  vis- 
ited by  him.  Irving  Browne,  Esq.,  author  of  the 
series  of  srticlea  on  "  Iaw  and  Lawyers  In  Litera- 
ture," will  onntrlbuto  a  series  of  sketches  of  "  Emi- 
nent English  Judges;"  also  articles  on  misceUaneons 
Bul^eate.  rnteHon,  John  W.  Edmonds,  F.  W,  Hackett, 
Esq.,  of  Boston,  L.  B.  Prootor,  Esq.,  of  DansvUle, 
N.  Y.,  John  F.  Baker,  Esq.,  of  New  York,  the 
Hon.  Edmund  H.  Bennett,  of  the  Harvard  law  ediod, 
and  many  other  able  writers  win  also  oonMbnte  arti- 
cles on  suttJeots  of  Interest  ttoia  time  to  time.  The 
Law  JovbmaIi  has  slready  reeohed  Qm  largest  dr- 
onlstion  of  any  law  periodical  pubUshed  In  the  coun- 
try, and  no  eflbrt  will  be  spared  to  incioaso  Us  inter- 
est and  value.  ___ 

The  bill  fixing  the  salaries  of  chief  Justloee  and 
associate  iustlcea  of  the  terrlloriaa  has  beenslgned  by 
the  president. 


OUBRKNT  TOPICS. 
We  are  glad  to  notice  that  Butgers  College,  at  Its 
recent  otunmenoement,  oonferred  the  honorary  degree 
ofLL.D.  on  the  Hon.  Henry  Hogeboom, JusUoe  of 
the  supreme  ooort  of  the  state  for  the  third  dlstricL 
Judge  Hogeboom  la  known  throngjiont  the  state  aa  a 
Iswyer  of  OiB  most  profound  learning — ajodgeofthe 
highest  integrity  snd  ability,  and  a  gentleman  of  the 
moat  liberal  culture,  Rntgers  dould  not  have  more 
worthily  bestowed  its  honors. 


On  Monday  next  the  new  court  of  sppeals  snd  the 
oommlsdon  of  appeals  will  meet  at  the  oapltol  and 
or^nlie.  On  the  day  following  both  the  oourt  of 
appeals  and  the  commisidon  of  atqwals  will  oommenoe 
termsfor  the  hewing  of  causes.  It  is  announced  on 
the  authority  of  the  clerk  of  the  court  of  appeals  that 
the  court  will  only  sit  for  a  week,  and  that  it  will  hear 
no  oesM  unless  both  aides  are  anxious  to  have  a  hear- 
ing.   No  caeca  wUl  be  ftnrced  on,  and  no  de&ulta  will 


Governor  HoBlnan  haa  qipolnted  ffiram  Gray,  irf 
Chemung,  and  William  H.  Leonard,  of  New  York, 
commissioners  of  appeal,  and  William  L.  Learned,  of 
Albany,  Justice  irf  the  supreme  oourt,  vice  Judge 
Peokham,  elected  to  the  oourt  of  appeala.  Judge  Gray 
was  appointed  (drenit  Judge  under  the  secnudconBtitu- 
tlon,  by  Governor  Wright,  In  1848,  and  his  term  was 
oonUnned,  by  popular  vote,  In  )8i7,  under  the  pres- 
ent oonsUtntlon.  In  18S1  he  wss  again  elected  ss 
Jusljce  of  the  supreme  court,  snd  served  out  the  (till 
term  of  eight  years.  He  won  a  wide  reputation  as  sn 
able  Judge  and  a  sound  lawyer.  Judge  Leonard  waa 
elected  JusUoe  of  the  supreme  court  for  the  first  dis- 
trict In  1860.  He  la  an  able  Jurist,  and  Is  parUcnlarij 
qualified,  both  by  experience  and  learning,  to  dls- 
obsrge  the  duties  of  the  office  to  which  he  has  been 
app(dnted.  Mr.  Learned  is  a  graduate  of  Yale,  and 
has  been  a  practicing  lawyer  st  the  Albsny  bar  for  a 
quarter  of  a  century.  He  Is  a  gentlonan  of  most 
liberal  onlture  and  a  well-read  and  capable  lawyer. 
His  selection  gives  mnoh  sstlsBwUontothe  profession  , 
of  the  third  district 


Notwithstanding  the  many  predictions  to  the  con- 
trary, the  senate  has  confirmed  the  nomination  <ff 
Amos  T.  Akennan  ss  sttmney-^eneraL  The  presi- 
dent having  signed  the  bill  creating  the  departmwit 
of  Justice,  the  new  sttomey-genenl  will  become  the 
head  of  that  departniMit.  The  bill  esUbllshlng  this 
depertmMit  was  introduced  by  Mr.  lAwience,  of 
Ohio,  snd  is  drawn  with  great  care.  It  provides  that 
there  shall  be  an  executive  department  ot  the  govern- 
ment, to  be  called  the  departmeott  of  Justice,  of  which 
the  attorney-general  shall  be  the  head;  that  there 
shall  be  In  auoh  department  a  aoUdtor-genersl,  and 
two  asslstante  of  the  attorney-general,  end  that  the 
solicitor  of  the  treasury,  and  his  aaelBlautB,  the  soliol- 
tor  of  the  Internal  revenue  bureau,  the  naval  sidloltor, 
and  Judge-advocate  general,  and  tbeir  clerks  and 
ssslBtantB,  and  the  examiner  ot  (dalms  in  the  stste 
department,  shall  be  tranetbrred  to  the  department  of 
Justice.  The  attorney-general  is  required  to  mpon 
to  ooDgrese  Bmually,  and  Is  to  have  the  same  charge 
of  the  patronage  and  dtobnrsements  In  his  depart- 
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ment  that  ths  other  heads  of  d«p«utmen<B  have  in 
thein— including  the  oontrol  of  the  district  attomeTS 
and  manbaia,  etc,  tliroii^ont  the  Union.  All  l^al 
qaeetlona  and  UwmntterB  relating  to  the  government 
are  to  be  settled  b^  the  department  of  Joatice,  and  the 
beads  of  other  departments  are  prohibited  from  em- 
ploying legal  counsel  at  the  public  expense,  In  any 
case,  and  no  extra  connael  can  be  employed  by  tbe 
attorney-general,  except  aa  hereafter  authorized  by 
law.  In  ttals  respect  alone  tbe  new  department  will 
save  to  the  gOTBmment  at  least  a  hundred  thousand 
dollars  annually.  Tbe  act  went  into  eflTect  yesterday, 
and  the  new  department  will  be  oiganlaed  as  soon  aa 
Mr.  Akerman  asiamee  charge  of  hia  dnUea, 


That  human  laws  are  not  the  perfection  of  Jnatice 
as  well  as  of  reason  was  exemplified  by  a  decision 
of  the  registers'  court  of  Philadelphia,  on  tho  18th  nit, 
Ghtorge  A.  Alter  and  Catharine,  his  wife,  had  mntu- 
ally  agreed  to  make  their  wills,  giving  to  the  other 
the  property  he  or  she  po  an  eased.  Two  wills  were 
preimred  for  execution,  and,  as  was  Buppoaed,  were 
duly  executed.  The  husband  died,  and  on  examin* 
Ing  1^  envelope  containing,  as  waalbought,  hia  will, 
it  waa  dlacovered  that  tbe  busband  bad  signed  bis 
wife's  will,  and  Qie  wife  tbe  husband's.  Id  this  di- 
lemma the  wllb  applied  to  the  I^lslatnre,  and  an  act 
of  assembly  was  passed  authorlalng  her  to  file  a  peti- 
tion stating  the  Ihcts,  and  upon  proof  of  "  the  alleged 
mislalce"  to  the  satisfaction  of  the  r^i^sters'  court, 
that  tribunal  is  clothed  with  "  the  powers  of  a  conrt 
of  ctumcery,"  and  Is  anthoriied  "  k>  reform  a^d 
paper- writing,"  and  "  to  have  entered  in  the  office  far 
the  roister  of  wills  in  and  for  Qie  city  and  oounty, 
the  said  paper-writing,  which  he  (Qeorge  A.  Altar) 
lutended  to  execute  aa  hia  last  will  and  testament,  aa 
If  the  said  writing  had  been  signed  by  him,  with  bis 
own  hand  and  seal,  and  not  by  his  said  wife  Catha- 
rine." But  tbe  coart  baa  decided  that  no  process  of 
legal  Ingenuity,  aided  by  legLsiative  action,  can  reform 
the  instrument  so  aa  to  malce  it  the  will  of  tbe  bus- 
band.  Hie  court  argued  that,  while  deeds,  contracts, 
and  wllla  have  been  reformed,  the  effort  has  Invaria- 
bly been  to  find  out  the  intMntion  in  an  Instrument 
having  a  legal  existence,  and  not  to  execute  a  paper. 
A  case  was  cited  trom  14  Jurist,  402,  where  the  pre- 
rc^ative  court  of  Eng^d  reftised  probate  in  a  cause 
precisely  like  Uie  one  at  bar,  except  that  the  parties 
executing  the  supposed  wills  were  Hiatera.  The  coart 
baaed  Its  decision  that  the  l^lslsture  had  no  power  in 
the  matter  —  on  the  article  in  the  bill  of  rights,  which 
declares  that  no  man  aball  be  "  deprived  of  hia  life, 
liberty,  or  property,  unless  by  Judgment  of  bis  peers 
or  the  law  of  the  land ;"  and  held  that  by  "  law  of 
tbe  land  "  is  meant  "  a  pre-exlstent  rule  of  oondnct 
declarative  of  a  penalty  fbr  a  prohibited  sot;  not  an 
ex  fio»t/aclo  resoriptor  decree  made  for  the  oocasion." 


The  appointment  of  Mr.  Akerman  aa  attorney- 
general  recalls  an  anecdote  relating  to  him  that  occur- 
red tn  1S66,  and  was  qnit«  extensively  circulated  at 
the  time.  Just  after  tbe  superior  coart  of  (leorgia 
had  opMted  Its  seaaion  at  Lincoln ville.  Col.  Akerman, 
one  of  the  Qrant  electors  for  the  state  at  large,  entered 


tbe  oonrt-mom  and  said :  "MayitpleaBsyourbonor, 
I  have  come  to  this  plaoe  fbr  the  purpose  of  transact- 
ing business  as  an  attorney  of  the  court.  Tbe  keeper 
of  theonly  hotal  here^  with  whom  I  have  been  In  Uie 
habit  of  putting  up  for.  many  years,  informs  me  that 
he  fbais  that  he  may  be  ir^nred  if  he  reoeives  me,  be- 
cause a  large  number  of  cdtizens  of  the  county  have 
threatened  to  withdraw  their  patronage  tVom  him  if  I 
am  entertained  at  his  hoose.  He  has  no  personal 
objection  to  me,  and  says  that  tbe  persona  who  urge 
him  to  reject  me  nuke  no  ot^  action  except  on  account 
of  my  polittoB.  For  my  poIlUoa  I  am  responrible  to 
my  oonsdence.  As  long  aa  my  consdeaoe  approve* 
them  I  shall  not  change  or  modify  them  in  ths 
al^test  degree  to  bnmor  tbe  dtizena  of  Ltnoola 
county  who  have  Interfered  between  landlord  and 
guest.  I  am  not  willing  U>  be  the  occasion  of  Injury 
to  him.  I  am  not  disposed  to  Inquire  into  fte  extent 
of  my  rights  under  the  law  prescribing  the  oUlga- 
tions  of  inn-keepers.  There  Is  no  private  llunlly  here 
whose  hospitality  I  would  ask  or  accept  in  the  present 
cdrcumalancee.  Being  unable  to  attend  to  my  bnsi- 
nesa  in  this  conrt  for  the  reasons  tbat  I  have  ^ven,  t 
request  that  Uie  cases  in  which  I  am  employed  may 
stand  oontinaed  fbr  the  term."  Oen.  Toombs,  beii^ 
present,  opposed  granting  the  continuance,  contend- 
ing that  the  ground  was  not  authorised  by  law. 
Fresiding-Judge  Andrews  Bald  that  he  deeply  re- 
gretted the  state  of  things  disclosed  in  tbe  applica- 
tion. If  the  law  did  not  provide  for  It,  tbe  omtaalon. 
was  because  the  makers  of  the  law  never  suspected 
tbatancii  athingwoold  happen  in  a  dviUzed  com- 
munity. He  valaed  Col.  Akerman  as  an  »bla  and 
skillful  practitioner,  and  It  was  mortUying  to  talm  to 
learn  tbat  sncb  a  feeUug  existed  In  tbe  drcnit.  A 
non-resident  attorney  must  slay  somewhere  In  the 
place.  He  would  not  require  of  Mr.  Akerman  an 
Impossibility :  therefore  be  gianted  the  appUcatioa. 


DIGBBT  OP  RECENT  EKQLI8H  DECTSIONS. 

(Q.  B.  refers  to  Q,ueen'i  Bench:  C  P.  to  Common  Fleas ) 
Ex.  to  the  Exchequer:  F.  C  to  tbe  Privy  Coaaalli  Ch.  to 
Chancery,  and  I>.  J.  B.  (o  Law  Jonnuf  Reports.) 


Stie  bj/  htultatut  to  telfe .-  /bmfiura .-  leparatt  km  ,-  Ktt  qf 
tale:  apparent pemuiim,  —  A.  hasband.  In  consideration 
ofan  advance  made  loblni  bj  hia  wire  of  her  separata 
property,  agreed  by  parol  to  settle  the  fttralture  in  their 
reildenee  to  her  Bepamle  use,  and  mbsegnently  asilfned 
It  to  >  trastee  toT  her  by  a  deed  poll  which  was  registered 
as  a  bin  of  sale,  bat  tbe  registration  tnmed  oat  to  ba 
void.  The  hasband  afterward  became  t>ankrapti.  H«U, 
tbat  his  assignee  !u  banhraptcy  was  entitled  to  the  tai' 
nltare.    .^Uon  v.  BlacbAow,  Ch.,  Nli.  J'.  R.  KK, 


1.  Trmtftrrtf  ttuaretto  a  Irutmto  etcapt  KattOt^:  ee*t«.- 
t^ppeal/romorderttnelum^eri.—V/berea  bolder  oriharea 
In  a  company,  vblch  were  quoted  In  the  marketata 
large  discount,  transterred  the  sharea  to  a  person  of  nn- 
BDbatantlal  means,  apparently  Intending  to  retain  con- 
trol over  them,  althongh  tbe  transfer  purported  on  lla 
fttoe  to  be  made  upon  a  sale,— Said,  on  tbeoompany 
being Subeeqaently  woundup,  thatthetraateroroaghtto 
bebeldliableon  theabareai  andoaanapplicaUoamads  i 
Qnder  section  80  of  the  companies'  act,  1862,  tbe  trana> 
fbror'snsme  wasrestored  tothereglsterofmembers.  In 


THE  ALBANY  LAW  JOCENAL. 


rt  a«  Bank  qf  fitoidurian,  CMm  and  Jttp"*!  Xbitna't 
eoK.  Cb..lBL.  J.  R.  IBS. 

2.  AHTOuAwPOXwnq^iHrwtort.-fMtolnaiipdiM.'aMitrH- 
mnu  q^  ooU  about  (0  &«  mode  —  AaalsDment  b7  dliecton.  In 
eoualderMIOD  of  farther  time  being  given  far  parment  of 
B  debt  already  doe,  of  a  oall  already  determined  on,  and 
made  a  few  dayi  aRerwanl,  —  HtU,  not  an  Intertorenaa 
with  tlie  dlKiretlou  irhloh  direotora  are  bonnd  to  exenlM 
In  making  oalla.  and  aonMqa«nIl9  •  valid  aulsninent, 
entoroeable  after  an  order  to  wind  np  under  nipervlalon. 
A  re  amketi  Brook  Ooal  Cb.  iLtm.\  Ch.,  8S  I.  J.  a.  228. 


irorrled  «MnMn .- jmKHoh.  —  The  oonrt  hM  Jnnadletlon  to 
bind  a  married  woman, bjr  giving  lanoUon  to  a  oom- 
promlH  of  a  nil  ln«tltat«d  by  her  hniband  In  hername 
and  hie  own,  wltb  relSrencd  to  her  rerendoDary  Interest 
In  personal  eetate.  On  the  petition  to  sanction  the  oom- 
promlee,  ahe  mnet  appear  separately  from  her  hosbaud. 
WaU  T.  Sogen;  WaU  v.  CKrte,  Ch.,  N  L.  J.  B.  201 


1.  ForfMt^ti^ihairt*!  uttmvlrM.  — Theowneraof  mine* 
formed  In  1S8S  a  Joint-stock  company  tOr  working  Che 
mines  by  dividing  the  mining  property  Into  a  certain 
number  of  sbarei,  and  afler  dlstrlbatlng  apartofnoh 
■harea  among  IhemaelveB,  allotting  the  remainder  to 
the  publla  at  Ml.  per  share,  payable  by  InBlallmonta  to 
the  laid  owner*.  The  deed  of  settlement  of  the  company 
provided  fbr  the  fOrlbltnre  of  the  share*  on  non-payment 
of  the  Installments  doe  thereon,  and  reserved  powers  >>r 
Inare^alng  the  oapllal  of  the  company  by  aiigm«&tliigtlie 
amoonla  of  the  aharea,  and  for  altering  the  articles  of 
the  company.  Under  a  Bobiequentdeed  the  share  mrtlt- 
icatee  were  made  tranilerable  by  delivery.  In  1886,  In 
Older  to  raise  additional  capital  of  Ihe  oompany,  and 
with  the  view  of  having  the  company  ntglilflred  aa  • 
limited  oompany,  tesolotlons  were  passed  by  general 
meetings  of  the  eompany,  that  the  amount  of  the  exist- 
ing shares  shoald  be  Increased  by  102.  per  share,  pAyabla 
by  Install menta,  snd  In  delknlt  of  payment,  that  the  shan 
shonld  be  forfeited,  and  that  the  holders  of  share  oertlt- 
loutea  ahOQld  retnrn  their  certlflcalei,  with  their  names 
andaddreaaes,  befbreaglven  day,  orlndefsnlt  mat  their 
shares  shonld  be  forfeited.  The  holders  of  a  nnmber  of 
shares  did  not  send  In  thelrcertlfleatM  by  the  day  named, 
and  their  shacea  were  acoordingly  declared  fbrfelted. 
The  company  was  shortly  afterward  registered  as  a 
limited  ooaipany,  the  list  of  shareholders  sent  In  to  the 
reglstTsr  comprising  the  names  of  those  only  who  had 
sent  In  their  oertmeates  In  compliance  with  the  above 
reaolntlon.  On  the  company  being  iDbseqnently  wound 
up,— Slid,  that  the  shares  of  the  members  of  the  old 
company  who  had  not  sent  In  their  certlflcales  had  been 
effectually  Ibrfeited.  and  they  were  not  liable  to  be  placed 
on  the  list  of  oontrlbutorles  to  the  new  company.  Jn  re 
IhM  Boi/alOipperMin«tofCobrtai.,KtU:iaiMe,im<lFolUm'i 
eats,  Ch.,  88  L.  J.  B.  28L 

2.  Bigitter  ^  thare/uMert.  ^  A.  Sold  share*  on  thestock 
exctiange:  the  name  of  B,  who  had  not  bought  thero, 
was  given  as  that  of  the  ul  11  male  purchaser.  A  executed 
a  tranalter  to  B,  whose  namewas  placed  on  the  register  of 
■hareholders,  though  he  had  not  execnied  the  traasfor. 
B  compelled  the  oompany  to  remove  his  name.  After- 
ward the  company  was  wound  up.  A  was  made  a  con* 
tribulory.    Be  MtroluBtIf  OO.,  BtHtao^i  eat,  Ch.,  88  L.  J. 


JUfflii  efSeir  to  ba  > 
mtesfon — Upon  application  tora  mandamns  to  the  lord 
of  a  manor  to  admit  the  Inbnt  heir  of  a  deceased  copy- 
holder, It  wpeared  that  the  deoeased,  having  been  ad- 
mitted to  his  (cnemenls,  died  seised  of  tbem,  and,  by  his 
will,  devised  them  to  tmstaes  for  the  benefit  ofhls  family. 
The  trustees  were,  l>ytli«wlIl,appaliit«dga«nllansof  the 


Inlhnt  heir.  The  trustae*  proved  the  will,  bat  did  not 
ask  for  admittance  as  devisees^  They,  however,  as 
gnardtauB,  demanded  admittance  on  behalf  of  the  heir, 
bnt  the  lord  refused  to  admit  him  on  account  of  the 
devise  In  the  will.  /ret(t(dnhltante  HKI.1.0R,  J.),  that  the 
court.  In  the  exercise  of  Its  discretion,  oonld  not  grant 
the  mandamns,  aa  It  would  en^le  the  devisees  lo  avoid 
the  perfonnance  of  their  duty  as  truatees,  and  as  It  wsa 
olear  that  the  sppllcaClou  was  not  made  bonaflde  on  the 
partof  the  heir,  bnt  merely  for  the  pnrpoee  of  reducing 
the  amount  of  the  One  which  would  otherwise  be  pay- 
able on  admlaalon.  Regtna  v.  (garland,  Q.  B.,  88  L.  J. 
B.8>. 

1.  UUnpr—iUidim  if  auOioHtg  (0  siK  land.-  Mahdt  y 
fraadt:  Mtgmm:  imthortt]/  to  lelt:  odBerWswnnii.  —  De- 
fendant, professing  to  be  agent  tor  the  owners  (he  being 
oneofUiem)of  an  estate,  entered  Into  a  contract  of  sale 
of  It  to  plaintiff;  some  lime  afterward  he  wrote  to  say 
that  there  had  been  some  mlannderstaudlng,  that  he 
thought  he  was  authorized  to  J^'.T,  Lot  tha>  il  uppeiKH 
that  the  parties  Interested  took  a  different  view;  the 
owners  refused  to  complete,  and  sold  the  ealate  (Or  a 
larger  sum  than  that  oObred  by  plaintiff;  plaintiff  then 
brought  an  action  agatnat  the  owners,  when.  In  answer 
to  lulemgatorlea,  they  (lucludlugdeltondant)swore there 
was  no  authority,  bnt  plaintiff  still  prosecuted  tbe  action 
on  tbe  ground  that  an  advertisement,  stating  that  to 
treat  and  viewthe  property  applications  were  to  be  made 
to  deltondant,  waa  sufSelent  authority,  and  was  non- 
suited ;  be  then  brought  an  aoUon  against  defendant  for 
misrepruentatlon  of  authority.  Beld,  that  he  was  en- 
titled to  recover  as  damages,  first,  the  cost  of  Investigat- 
ing title;  aeoondly.  the  costs  of  the  previous  action  up  to 
the  time  of  the  anaweis,  and  a  reasonable  time  to  con- 
sider them,  bnt  not  beyond;  thirdly,  the  dUIbrenoe  be- 
tween the  contract  price  and  the  market  valne,  of  which 
the  prloe  Ibr  which  the  eetate  sold  was  prima  /adt  evi- 
dence; bnteoald  not  recover  loss  on  cattle,  etc.,  bon^t 
In  contemplation  of  the  aompletlon  of  the  parotiasa. 
Godwin  T.  F^iKtta.  C.  P.,  88  L.  J.  B.  13L 

a.  Where,  In  answer  to  an  otibr  to  buy  land,  written 
and  signed  Instmctiona  of  acceptance  are  given  In  the 
naaal  way  to  a  telegraph  company  to  be  telegraphed,  and 
•  telegram  la  sent  In  the  uaual  way  In  aeoordance  there- 
with, there  Is  a  suOlelent  contract  In  writing  within  the 
statute  of  frauds.  lb. 

S.  Anadvertlsementofsaleof  real  estate,  stating  that 
to  treat  and  view  the  property  appllcallons  are  to  be 
made  to  certain  named  persons,  does  not  hold  them  out 
aa  aatborlied  to  enter  Into  a  contract  of  sale.  Tb. 


Oops  poll^ :  noft-ezWencfl  qf  original  1  wAm  fusiMait  </ 
/att  upon  icAlc*  aitmlflbliUi/  depend*  it  /orOu  jMdge.  —  In 
an  action  upon  a  policy  of  marine  Insurance,  defendant 
pleaded  a  traverse  of  the  Insurance.  At  the  trial  plaint* 
Iff  gave  evidence  that  the  usual  course  of  business  was, 
that,  upon  execution  of  a  policy,  a  copy  was  delivered  by 
the  underwriter^  broker  to  the  assured,  but  the  original 
remained  lu  the  bands  of  the  broker  till  the  payment  of 
the  premium;  ha  proved  that  a  document  purporting  to 
be  a  copy  policy  had  been  delivered  to  him  by  defend- 
ant's broker,  and  having  given  notice  to  defendant  to 
produce  the  original,  and  It  not  being  produced,  he  ten- 
dered the  copy  In  evidence  to  prove  tbe  existence  of  tt 
duly  stamped  and  eieculed  policy.  Befendant's  counsel 
then  proposed  to  call  wltneeses  to  show  that  no  snch 
policy  as  alleged  had  ever  been  executed,  and  aslied  tbe 
Judge  to  bear  this  evidence,  and  decide  upon  It  aa  a 
neoessary  preliminary  to  tbe  admissibility  of  the  copy. 
Tbe  learned  Judge  refused  to  do  so,  and  admitted  the 
copy.  Beta,  that  he  was  right  In  so  doing,  Inasmuch  as 
by  doing  olherwisa  he  would  have  decided  tbe  laane, 
which  waa  for  the  Jury.  Soyta  v.  Wbeman  dletlngaUhed. 
autea  V.  Qumur,  Ex.,  W  L.  J.  R.  88. 


THE  ALBAKT  LAW  JOCENAL. 


iMue:  IlaMHIv  i^aulane*  far  lireaeJut  ef 
nUed  duHne  OeMme  a!  I)Mr  bHng  offffnett :  tmplttd  oon- 
traet  vKA  orlfffnal  latte:  pHrit^. —  Plaintiff  being  the 
leMee  of  oertaln  premlMW  snlgnad  toA  B,  who  aMtgDed 
to  dalbnd»ntc,  vho  ooniiiiltl«<l  broiKibM  of  the  ooreniuit 
Id  Uie  loMe,  »nd  then  (uulgned  ovei.  FI&latllTwas  aab- 
■eqasDtly  aned  bj  the  leoor  for  the  breftobes  of  eovenmut 
oommltted  vblle  deJendauts  irere  mialgneeB.  B«  Dow 
BQ«d  defeDdknta  tor  the  unount  which  he  had  badtopa; 
the  lesaor  In  reapect  tbereot  Btbl,  per  Ch&mnbli.,  B., 
and  PiooTT,  B..  dlnentlente  Clkasbt,  B.,  that  plalDtlff 
WM  entitled  b>  reeoTer.  Per  CLXABar,  B.,  that  plaintiff 
vai  not  entitled  to  reeorer,  there  being  no  pilvit;  be- 
tween plaintiff  and  defendanla.  JWatc  v.  Oorrett,  Ex.,  W 
U  J.  R.  at. 

,   See  IViMtand  Tnute*. 


L  GiscBfr'U  In.  itttir  "ffT  oefpirtA  sroptrtti  .•  properli/  oo- 
qitlrad  bn  hutbanffi  viiU  foBlng  into  pottettion  a/Ur  Atw- 
bamPt  4kiI\.  —A  marrlace  settlement,  made  In  18IS,  oon- 
talned  a  Joint  oovenant  by  the  haiband  and  wife  to 
oonaur  and  Join  In  eonveylns  and  aettllnB  npoa  the 
tnute  of  the  aattlement,  all  proiMtty,  real  or  personal, 
which  the  wife,  or  the  hniband  In  her  right,  mlgbttbere- 
•Jter  beoome  entitled  to  or  Intereeted  In.  under  the  will 
or  iDteetooy  ot,  or  by  gift  from  the  wife's  tkther,  or  under 
the  will  or  Inteataoy  of,  or  by  gift  (Tom  any  othsr  penaa 
or  penoni  wbonuoeTer.  The  husband  dlad  In  ISIS,  hav- 
ing by  his  will,  made  In  ISU.  left  all  bis  property  to  his 
wllb  abaolntely.  H^d,  that  the  oovenant  did  not  apply 
to  Uie  piopsrty  aoqnired  by  the  wife  nnder  the  hosband'S 
Will.    DiekUwm  y.  IMHuvn.  Ch.,  »  U  J.  B.  aM. 

a.  The  wife's  bther  died  In  18S8.  and  nnder  hla  will  she 
beoama  enutled.  In  reversion ,  Ut  •  sum  of  1001.  which  did 
not,  however,  001  Into  poweaslon  until  after  the  has- 
.  Held,  notwithstanding, ttaattblawasanb- 


Jeot  to  the 


m. 


■•  elfl  ft 


hnuf «  vMt  l9  utTs  ofprtfrtu  aequtred  afltr 
A  Joint  and  several  oovenant  by  Intended  bosband  and 
wile  to  settle  alter  acquired  property  applies  only  to 
property  Bcqolred  dnring  oovertara.  and  does  not,  there- 
fore, operate  on  property  oomlng  to  the  wUe  nnder  her 
husband's  wilL    Oarter  v.  OatUr,  Ch.,  W  L.  J.  B.  W. 


THE  COUBT  OF  APPEAIA 
A  list  of  tfa«  first  fift7  csTuea  on  the  Calendar  for 
the  oommlaatonen  of  appeals  Ibr  the  term  of  their 
oonrt  to  oomroencie  on  the  lint  Taeada; of  Jal7, 1870: 
14.    Westbroob  v.  JacHson. 
B.    Decker  v.  Sattunan. 
M.    Woodgate  v.  PleeU 
U.   ttomlngB.  Troy  Iron  and  Nail  Factory. 
WW  Lnrlmer  n.  Htephens. 
101.    Supt.  of  Poor  of  CorUand  Oo.  v.  Snpt.  of  Poor  of 

Herkimer  Co.   ' 
107.    Hunt  E.  Johnson  and  or's. 
lOOM  Cromwell  v.  The  Brooklyn  Fire  Ins.  Oo. 


a  Insoranoe  Co, 


111  Hudson  u.  ft^f 

lis.  Howoll  V,  Knickerbocker  LI: 

lU.  Palmer  et  b1.  v.  Darling  et  a 

lis.  Conger  V.  Aernom. 

ill  Charter  et  at.  E.  Otis. 

lir  Wise  and  ano-cChaaeetal. 

ll'MTremper  o.  Oonkln.^en.,_et&_ 


118^    AnsiUl,  rue,  ei^  v.  untemfvejc,  iinpi„  cic: 

lis.   In  the  matter  of  the  BnOklo.  New  York  and  Erie 


etc  V.  Grn^ibeck,  lmpl„  etc; 

jrof  the  BnOklo.  New  York  i 

Railroad  Co.,  and  Palohen  and  John  A.  Stevens, 


139.  Pratt  and  ano.  c.  Chase. 

131.  Shreve  et  aL  D.  Cbue. 

la.  Kavauangb  and  auo.  n  Beekwlth. 

m.  Brotherson  v.  Conaaolns. 

124.  BamtogaOonnty  BauketaLnElngai 

laa.  Price  E.  Hartshorn. 


131   Bnrden  v.  Sedrwlek  and  ano.,  Impl'd  eto. 

137.    Oonldc  Oonld. 

IXL   BIttenhonse  et  aL  n  The  Independent  Line  of 

Telegraph. 
ID.   Newenc^arren. 
un.   Saooer  v,  Hnrray. 
ISL    H,  HonnelHD.  UcKende.'Impl'd, 


.  TerwlUlBerc.  Brown,  Impl'd,  and  o1 

,  Clark  cCottreL 

.  Dnslan  e.  McAndrew  and  aoo. 

.  Wllklns  V.  Earl  and  ano. 

.  Barttell  and  ano.  E.  Main. 

.  Hammott  v.  Llnnmau  and  ai 

.  EDlghtc.  McDo - 

.  Dudley  e.  See  el 


Dnderhlll  v.  Horth  American 


— — iretlen,  Impl'd,  etc,  and  ano, 

lU.  Weill  D.  YsteR. 

If7.  Uvermore  and  ano.  d.  Northrop 

141  Peckatal.,  assignee,  etc,  V.  Grouse  and  ano. 

140.  McAnllff  E.  Eighth  Avenue  Railroad  Oo 

la>K  Van  Rensselaer  i^  Akin. 

.  ^^_j<^_V^B^k^i>^  The  Roma,  Watertown  and 


Ogdensborgh  Railroad  Oo. 


B.  O.  PknuM,  OlOrJt 


TERMS  OF  THE  SCPBEME  OOUBT  FOR  JITLT. 
lat  Monday,  Hpedal   Term  (Chambers),   New   York, 

lat  Monday,  Bpeolal  Term  (Motions),  Kings.  Pratt. 

1st  Monday,  Special  Term,  Dutchess,  Baroard. 

Id  Monday,  drunU  and  C^er  and  TwrnLner,  Belmont, 
Daniels. 

lit  Tnesday.OaneralTerm,  Sd  Department,  PlaltsbnrBlL 
Miller,  Potter  and  Parker. 

Sd  Tuesday.  Special  Term.  Broome,  Parker. 

'  ~  ~~  Monday.  Special  Term.  Livingston.  Johnson. 

^ ..Taeeday.a — i-i  t. -n ■■ — ■- 

lAst  Tuesday,  a 


LEOAL  NBW8. 

Daniel  MoFarland  wrltea  btan  Indiana  that  be  has 
'made  all  tbe  neoooonry  irrHngementa  tar  the  setting 
aside  of  Oie  dlvoroe  granted  to  hla  wife,  and  alao  thM 
be  la  oonOdent  of  auooeas. 

The  bar  of  West  Tenneraee  held  a  meeting  Id  Jaok- 
•on.  reoently,  and  iaaned  a  oall  for  a  oonventlnn  In 
NaahvlUe  on  Mond^,  July  11,  to  nominate  aiidl- 
datea  for  aapreme  Jadgee  flrom  each  of  the  three  grand 
dlTialonB  of  the  state,  fo  be  aapported  at  the  eleettoa 


Gev.  Hofflnoa  haa  appointed  the  foQowlng  persons, 
under  the  oononrrent  resolution  of  tbe  last  leglsla- 
tare,  commissioners  to  vUt  the  eeveralpriwnu sod 
reporton  tbeqaesUon  of  oonvlot  labor:  E.  C.  Wines, 
aeorebUT  of  tbe  prison  association ;  Thomas  Fencer, 
lodge  IDS,  knights  of  SC  Crispin,  r«|>resenllng  tbe 
worktngmen's  union,  and  Micdiael  8.  Meyen,  of 
Auburn. 

NonoB  TO  THB  Nkw  Tobb  Bab.— The  Joiy  and 
equity  calendara  of  the  court  of  common  pleMS  will  be 
renumbered,  and  theoallof  thecsseawlllbe  reeamed 
In  October  next,  of  Buoh  dates  of  lasue  as  wereentltled 
to  be  called  at  the  ai^oumment  of  the  June  term. 
Notes  of  Issue  must  be  filed  fbr  tbe  new  calendars  on 
or  beftire  the  first  day  of  August  next,  staling  the 
number  of  the  cause  on  the  present  calendar,  and  tbe 


fee  required  by  Uie  act  passed  Hay  2, 1870,  in  relation 
to  Jurors,  Ac,  mustbe  paid-in  addition  to  thestenog- 
rB|)her's  fee,  or  the  cause  will  not  be  continued  upon 


the  calendar.    

the  trial  t«rms  of  the  superif 
term.    Allnoleeof  Issue  for  ca 


calendar  will  be  made  up  for 

■— oonrt  for  theOoEober 

the  calen- 


appear  upon  the  new  o  .  . 
Such  notes  of  issue  must  contain  the  date  of  the  Issue 
and  the  number  of  the  cause  on  the  present  calendar. 
Tbe  Jury  I^  of  |6  must  be  paid  upon  filing  the  note 


For  ail  notes  of  Issue  of  cases  not  now  on  Uie  cuendar 
the  stenogmptaer'B  and  the  Jnry  fee  must  be  paid  upon 
filing  the  same. 


THB  ALBABT  LAW  JOfUENAL. 


NEW  TORK  STATUTES  AT  IiARQE.* 
Chap.  431. 
'  Ak  Act  to  amend  an  act  entitled  "  An  act  to  allow 
the  trUBtoea,  directors  or  manager*  of  incorporated 
aajrlnma  to  bind  out  orpluuia  or  indigent  ohlldran 
■unenderod  to  tboir  oare,"  paaMd  April  filth, 
eighteen  hundred  and  flfty-flve,  and  to  provide  for 
Um  ooatodj  of  snoh  nhildieo. 

P.USMD  April  tr,  1370. 


BaoTios  L  Tb«  tmateca,  director!  or  nuuuceni  of  any 
Ineorporated  orphan  at;lam  or  Instltnte,  or  home  Ibr 
Indigent  children,  ma;  bind  oot  any  orphan  or  Indigent 
child.  If  a  mala,  nnder  the  age  of  twenty-one  jeara,  or  If 
a  IMnale,  under  the  age  of  eighteen  yean,  who  haa  been 
or  ihall  he  mrrendered  to  the  eare  or  onatodr  of  aald 
■oolety  by  tbe  parent  or  gnardlan  tbereof,  or  plaoed 
therein  by  the  eaperlntendent  of  the  poor  of  tbe  oonn^, 
or  the  oreraeen  of  the  poor  of  aoy  eltr  or  town  in  the 
oonnty  within  which  said  asylum  or  Instltnte  Is  located, 
to  be  elerka,  ^prenUoaa  or  aerraata  until  auoh  ehlld.  If 
a  male,  shall  he  twenty-one  yean  old.  or  If  a  finnale,  ahBll 
be  eighteen  years  <dd,  which  binding  stisll  be  ■■  ellbotnal 
as  If  aDoh  oblld  had  bound  blmsdf  or  herself  with  the 
consent  of  hla  or  her  bther, 

1 1.  In  eaae  of  the  death  of  the  fcther  ta  any  Indigent 
eblld,  or  In  case  the  auher  shall  have  atwndonad  his  ftun- 
lly,  or  neglected  to  prorlde  tor  tbem,  tbe  mother  shall  he 
the  guardian  of  said  child  Ibr  tbe  purpcae  of  surrender- 
ing the  said  child  U>  the  care  and  oostody  of  said  society, 
and,  in  case  of  the  deatb  of  both  parents,  themayorof  the 
city,  or  tbe  BDpervlsor  of  the  town  wlLfaln  which  the  said 
aaylom  or  lustllute  may  be  located,  shall  be,  eioSliilo, 
tbe  guardian  of  said  child  for  the  pnrpoae  of  enabling 
aald  tmsteea,  manacers  or  directors  to  bind  out  soch 
child. 

I JL  The  btber  of  any  Indigent  child,  or.  In  ease  the 
telher  shall  be  dead,  or  shall  have  abandoned  his  Ounl  ly, 
or  neglected  to  provide  Ibr  tbem,  the  mother  may,  by  a 
written  luatnunent,  commit  thegoardlansblpof  theper^ 
son  and  custody  of  said  child  to  the  directors,  tmstees  or 
managers  of  any  inoorporated  orphan  aaylnm  or  Institute 
npon  Bueh  terms,  Ibr  such  time,  and  subject  to  snoh  con- 
dltl<ms.  sa  may  be  agreed  upon  by  the  partlea;  and,  In 
eaae  of  the  death  of  both  pareola,  the  guardian  of  sab) 
child,  legally  appointed,  may,  with  the  approval  of  the 
eonrt or olBosr  appointing  him, lobe  entered  of  reooid, 
commit  to  such  asylnm  tbe  guardianship  of  tbe  person 
and  custody  of  said  oblld  In  the  same  manner  and  npon 
the  SBiue  terms  that  the  pannt  ml^t,  as  herein  pro- 
vided. 

1 4.  Tbe  provisions  of  eeotlons  eight,  nine  and  ten  of 
artloleOrstof  title  (Ourth  of  chaper  eight  of  part  aeoond 
of  the  revised  statute*  shall  apply  to  ell  oaaca  of  binding 
under  this  aet. 

Chap.  6Ge. 
Ait  Act  to  amend  an  aot  entitled  "An  aot  Ibr  the  prea- 

ervation  of  the  pnbllo  health,"  paaaad  April  tenth, 

eif^teen  hundred  and  titty, 

Pamhd  May  S,  Ism ;  three-fifths  being  present. 

nt  Feofit  qf  Vie  Blatt  nf  Ntto  York,  rei/r*»mltd  fn  Anots 


BacTlos  L  For  tbe  porpoae  of  Ihollltatlng  the  prooeed- 
Ings  ot  hoards  of  bealtb  of  towns  and  vlllageB,  the  third 
section  of  the  act  entitled  "An  act  fOr  tbe  preservation 
of  the  public  health,"  passed  April  tentb.  eighteen  hnn- 
dred  and  fifty.  Is  amended  by  adding  the  following  clause 


.  —  i*»ed  DP 

Tioukeupir 

in*  seerMan  of  ilUa 
w*  pilat.  —  Ba  1.  J. 


9.  To  Impose  penalties  Ibr  the  violation  o 
pllance  with,  their  orders  and  regulations,  and  to  main- 
tain actions  In  any  court  of  record  to  collect  aach  penal- 
ties, not  exceeding  one  bnndred  dollars  In  any  one  case, 
or  to  restrain  by  Injunction  such  violations,  or  otherwise 
to  enftooe  such  orders  and  regulations. 
I  a.  This  act  shall  take  eflbct  Immediately. 
Chap.  G6S. 
An  Act  In  relation  to  telegnph  eompsmlM. 

PAnzB  May  a,  mOi 

Tht Pttf)!* ^ Ott  au^<f  Nob  Fisrfe, rqmssMed  MdrmM 
ami  A—BnMii,  do  tttaat  atjiiOixet : 

8K0TI0K  1.  In  order  to  perfect  and  extend  the  eonnee- 
tlons  of  telegraph  companies  in  this  state,  and  promoM 
their  union  with  tbe  telegraph  systems  of  other  statea, 
any  telegraph  oompany  organised  nnder  the  laweof  thia 
state  may  lease,  sell,  or  convey  Ita  property,  rlghla,  priv- 
ileges, and  franchises,  or  sny  interert  therein,  or  any 
part  tbere<A  to  any  telegr^b  company  organised  nnder, 
or  created  by,  the  laws  of  this  or  any  other  stale,  and 
may  aoqulre  by  lease,  pnrehsse,  or  conveyance  the  prop- 
erty,  rlghta,  privileges,  and  franchises,  or  any  Interest 
therein,  or  any  part  thereof,  of  any  telegraph  oompany 
organised  under,  or  created  by,  the  laws  of  this  or  any 
other  state,  and  may  malte  payments  therefor  In  Its  own 
stock,  money,  or  property,  or  receive  payment  therefor 
in  tbe  stock,  money,  or  property  of  tbe  corporation  to 
which  tbe  same  nkay  be  so  sold,  lessed,  or  oonveyed ;  pro- 
vided, however,  that  no  snch  pnrcbsse,  sale,  lease,  or 
oonveyanoe  by  any  corporation  of  this  slate  shall  he 
valid  until  It  shall  have  been  latlfied  and  approved  by  a 
three-fiftbs  vote  of  Its  bnird  of  directors  or  trDstaes,  and 
also  by  the  consent  thereto  In  writing,  or  by  vote  at  a 
general  meeting,  duly  called  for  the  pnrpoee.  of  three- 
fifths  in  Interest  of  the  stockholders  In  snoh  company, 
present  or  represented  by  proxy  at  such  meeting. 

fl  This  act  shall  taks  eflbct  Immediately. 
Chat.  7961 
Aw  AcTT  to  reappropriat«  moneyB  tor  oonstraotlon  of 

new  work  npon,  and  eTtracndliutr7  repalrB  of,  th« 

canals  of  tliia  atirfe.  and  tor  paytnenl  of  awards 

made  by  the  canal  appralsera. 

PAsaKD  Hay  IS,  MD :  three-fifths  being  preeent. 

Tka  AiVla  ilf  Ms  MM*  <^  JVw  Tark.  reprMWlirt  *»  amM 
and  AaitmV^,  do  rnaei  otJoOotm: 

SicTioii  1.  The  □nezpendedbalanoeofone  million  four 
hundred  and  flfty-tbree  thousand  fonr  hondred  and 
eighty-four  dollars  and  fifty-five  cents,  appropriated  bj 
theactentlUed  "An  act  to  aotboriae  a  tax  of  three-quar- 
ter* of  a  mill  per  dollar  of  valuation  for  constmctloo  of 
new  work  upon,  and  extraordinary  repairs  ot;  the  canals 
of  this  state,"  passed  May  seventh,  elgbtecn  bnndred  and 
sixty-eight,  being  the  snm  of  two  hundred  and  ninety- 
two  thousand  five  hundred  and  elgbty-aeven  doUan  abd 
eighty-one  cenia,  is  hereby  re^appropriated  to  tbe  same 
ohJeots.  Incase  there  shall  remain  a  balance  of  the  snm 
herein  re-appropriated  to  the  same  objects  specified  In 
said  act,  either  by  change  of  plan  for  said  work,  or  from 
rednstion*  In  the  awards  mentioned,  tbe  said  balance  so 
remaining  is  hereby  appropriated  to  the  payment  of  the 
awards  of  the  canal  appralsen  for  eighteen  bnndred  and 
sixty-eight,  and  for  new  work  and  extraordinary  repairs 
authorised  by  chapter  eight  hundred  and  seventy-seven, 
laws  of  eighteen  hundred  and  sixty-nine. 

Chap.  668. 
Ah  Aot  to  aathorice  the  oanal  board  to  (dumge  th« 

present  Bvstem  of  weighlns  boata  and  oargoes  on 

the  canals  of  this  state,  and  appropriating  moner 

tor  tlut  purpose. 

Fabbbd  Hey  G,  1870,  by  a  two-third  vote. 

Jlte  AtVl*  Of  Ifta  State  (/ JV«w  Tort,  rqiressiKed  <H  AmoM 
(bkI  ^ihmNv,  da  okkS  ni/WIcwe.- 

BKCTI08  1.  The  canal  hoard  la  hereby  antboriaed  to 
adopt  the  "  Reims  Champion  Boat  Boale."  In  plaoe  of  the 
prsMnt  vaUn  of  weighing  boau  and  oargoea  on  tba 


THE  ALBAire  LAW  JOHENAl. 


canmlsoIthlaiUite,  ir  theykr*  /ollr  laUiOed  trota  tcata 
alrcAdy  nmda,  or  from  sqcb  forllivr  Mala  u  they  iblll 
de«m  DeoBuaiy,  that  the  inter^ta  of  the  slate  will  be 
•ubserved  thereby,  and  lliey  tit  hereby  empowered  to 
oDDtraot  mith  tbeovnen  ofthe  "Reims  Chunplon  Bokt 
SoaJe,"  for  the  nee  of  said  scale  on  the  Vkrlons  oaoaJs  of 
Iba  stale. 

I  2.  The  state  ti«aaiirer  shall  pay  oa  the  warrant  of 
the  aadltor  of  the  oanal  department,  or  the  oomptroUer, 
ODt  of  any  fonds  appropriated  fbr  oanal  purposes,  the 
moneys  oeoesauy  to  cari7  oat  tlie  first  seoUon  of  ibis 

I X  This  act  shall  take  eftect  Imioedlalelr, 
Chap.  760. 
AhAox  tosmend  chapter  seven  hundred  and  twenty- 
Mven  of  ibe  laws  of  eighteen  hundred  and  sixty- 
nine,  eotltled  "An  ftct  authorizing  oltlee'BndvlllBgen 
to  acquire  title  to  property  for  burial  purpoaes,  and 
to  levy  taxeH  fur  the  payment  of  tlie  same,"  paaaad 
May  elgbtli,  elgbteea  hundred  and  sixty-nine. 

PAaiKD  Vmj  ath,  18T0. 
Tilt  ftepto  y  Oe  BtaU  qf  Nea  Tork,  r^ratnled  M  BepaU 
and  AtwmdJv,  da  maal  OM/Mom: 

SHTrioH  1.  It  shall  be  lawfal  Ibrtbe  oommou  ooaneil 
OfaD7eltr,OTtbe  trnal«es  of  anr'laaorporated  village  In 
this  state,  or  the  trosleesof  any  Incorporatsd  rnrat  cem- 
etery BSBoelatlon,  In  cases  where  sncb  city  or  Tillage 
needs  lands  tor  burial  purposes,  to  purchase  or  acquire 
the  title  to  sncb  lands,  provided  snidi  lands  are  vacant  or 
have  no  buildings  thereon  exceeding  In  valae  Dve  hun- 
dred dollars. 

)2.  tftbesald  commoD  oOudcII  or  board  Dftmstees  of 
such  village  or  association  shall  be  unable  to  agree  with 
the  owner  or  owners  ofsnoh  lands  for  the  purchase  tbcre- 
Ot  the  said  common  council  or  board  of  trustees  may 
proceed  to  acquire  the  title  thereto  in  the  manner,  so  IKr 
as  is  applicable,  prescribed  byohapleione  hundred  and 
forty  of  laws  of  eighteen  hundred  and  flfty,  entitled  "An 
act  to  aulborite  the  fbrmatlon  of  railroad  corporations, 
and  to  regulate  the  same,"  and  the  several  acta  amenda- 
tory thereof,  and  supplementary  thereto.  The  amount 
paid  for  such  lands,  by  such  common  ooanell  or  board  of 
trustees  of  a  village  as  afotesald,and  all  (be  expanses 
attending  the  same,  with  the  expenses  of  fencing  and 
Improving  the  same,  shall  be  assessed  and  ocdlected  by  a 
general  tax  upon  all  the  taxable  property  of  sncb  city  or 
village.  In  the  same  manner  as  other  olty  or  village  taxes 
are  saiesaed  and  oollected.  In  the  case  of  a  mral  ceme- 
tery aaaoeiatlon,  the  said  amount  shall  be  raised  and  paid 
as  otherexpenseaof  such  association. 

I S.  The  common  council  of  said  ettlea,  and  the  board 
oftruateesof  said  Tillages  and  associations,  are  author- 
lied  to  borrow  the  sum  of  money  provided  fbr  by  tbe 
second  section  of  this  aot,an(l  In  anticipation  ofthe  tax 
aforesaid,  or  BO  much  thereof  as  may  beneoessary  to  par- 
chase  the  burial  lot  as  aforesaid,  and  procnre  a  good  title 
In  fee  to  the  same. 

Chat.  788. 
Alt  Act  to  amend  chapter  nine  hundred  and  aeveu 
of  the  laws  of  eiffhteen  hundred  and  sixty-nine, 
entitled  "An  act  to  amend  an  act  entitled  'An  act 
til  authorize  tlie  formation  of  railroad  oorporatlons, 
and  to  regulale  the  same.'  passed  April  second, 
eiKbteen  hundred  and  Ally,  »o  as  to  permit  mnnici- 
pnl  oorporntions  to  aid  in  the  construi^tiou  of  rail- 
roads,' 'passed  May  eighteen,  eighteen  hundred  and 
tdxty-nlne. 

pAMSD  Ha;  18,  I8T0;  three-flfths  being  preaent, 
Thi  pHg>U  qf  (Ac  SUMof  Jftw  York,  reprtteiitett  tn  Satal* 
andAtembtV.dotnaetaifiiUota: 

SBcnoK  1.  Bectlon  four  of  chapter  nine  hundred  and 
seven  of  tbe  laws  of  eighteen  hundred  and  ality-nlne  is 
hereby  amended  so  as  to  read  as  follows; 

)4.  It  shall  be  the  duty  of  such  oommlasloner,  with  all 
reasonable  dispatch,  to  cause  to  be  made  and  exeontod. 


the  bonds  of  such  municipal  corporation,  attested  by  1 
seal  of  such  corporation  affixed  thereto,  if  such  oorpi 
tlon  has  a  common  seal,  and,  U  not,  then  by  their  1 
Tldual  seals,  and  signed  and  oertlOed  by  said  oonu. 
sloners,  who  are  hereby  authorised  and  empowered  tn  fix 
such  common  seal  thereto,  and  to  sign  and  oertl^  sncb 
bonds.  Bucb  bonds  shall  beoome  due  and  payable  M  tbe 
expiration  ofthlrtyyeais  from  their  date,  and  shall  iMar 
Interest  at  theratoof  seren  per  cent  per  annum,  payable 
seml-auQually.  and  shall  not  exceed  In  amount  twenty 
percent  of  the  entire  taxable  property  within  the  bonnda 
of  said  municipal  corporation,  as  shown  by  said  lax  list, 
nor  shall  they  exoeed  In  amonut  the  amount  set  fortta  In 
such  petition.  The  said  l>ondB  shall  also  bear  Intoreat 
t^rrants,  correapondlng  in  number  and  amonnls  with 
the  several  payments  of  interest  to  became  due  thereon, 
but  the  oommhisloners  may  agree  with  any  holder*  to 
reglBtar  any  sneh  bonds.  In  which  case  the  Interest  war- 
rants on  tbe  registered  bonds  shall  be  sarrendered,  and 
tbe  Intorest  shall  be  payable  only  on  the  prodnotlon  of 
tbe  registered  Ixiud.  which  shall  then  be  traosferable 
only  on  the  commissioner's  records. 

The  savings  banks  of  this  stato  are  authorised  toinvesi 
In  said  bonds  not  to  exoeed  ten  peroentof  their  deposits. 
All  taxes,  except  school  and  read  taxes,  oolleclod  tor  the 
next  thirty  years,  or  so  much  thereof  as  may  be  neces- 
sary, In  any  town,  village,  ordty,  on  the  assessed  valua- 
tion of  any  railroad  In  said  town,  village,  or  cltT.  fo' 
whlchsaldtown.  Tillage,  or  dly  baa  Issued  or  ■hall  Issue 
bonds  to  aid  In  the  construction  of  said  railroad,  shall  be 
paid  over  to  the  treasurer  of  Uie  ooDnty  In  which  said 
town,  city,  or  village  lies.  It  ahall  be  the  duty  of  said 
treasurer,'wlth  the  money  which  has  beretofbre  been  or 
shsU  hereafter  be  paid  to  him  on  said  iMnds,  Including 
the  interest  thereon,  to  purchaae  the  bonds  of  said  town, 
Issued  by  said  town,  to  aid  In  the  oonstmetlon  of  any 
railroad  or  railroads,  when  the  same  can  be  pni^ssed  at 
or  below  par;  the  bonds  so  purchased  to  be  Immediately 
eanoeledby  said  treasDrerand  the  ooonty  Judge,  and  de- 
poalted  with  the  board  of  supervisors. 

In  ease  said  bonds  so  Issued  cannot  be  purebaaed  at  or 
below  the  par  value  thereof,  then  it  shall  be  the  duty  of 
said  treasurer,  and  he  Is  hereby  dlreotad,  to  invest  said 
money  so  paid  to  him  as  above  mentioned,  with  the  ao- 
otunnlated  Interest  thereon.  In  the  bonds  of  this  state,  or 
of  any  city,  oounty,  town,  or  village  thereof.  Issued  pur- 
suant to  the  laws  of  this  state,  or  in  bonds  of  the  United 
States.  The  bonds  so  purchased,  with  tbe  aocnmulated 
Interest  thereon,  shall  be  held  by  said  county  treasnTer 
as  a  sinking  fund  for  the  redemption  and  payment  of 
the  bonds  Issued  or  to  be  Issued  by  said  town.  Tillage,  or 
city  In  aid  of  the  oonstmetlon  of  said  railroad  or  rail- 
roads. In  case  any  county  treasurer  shall  anreaaonably 
refuse  or  neglect  tooomply  with  the  provisions  of  this 
act,  any  taxpayer  In  any  town,  vlllsge,  or  eity,  thereto- 
fore hsTing  issued  bonds  In  aid  of  the  oonstmetlon  of 
any  railroad  or  railroads.  Is  hereby  authorised  to  spply- 
to  the  county  Judge,  on  petition,  for  an  order  compelling 
said  treesnrer  to  execute  the  pravlslonsof  this  act.  And 
It  shall  be  Uie  duly  of  said  oounty  Judge,  upon  a  proper 
case  being  made,  to  issue  an  order  directing  said  oounty 
treasorer  to  execute  the  provlilons  of  this  act. 

All  i^oTlslons  of  law  now  in  foroB  relating  to  the  en- 
forcement ofthe  decrees  or  orders  of  the  supreme  conrt 
are  hereby  declared  to  apply  to  and  devolve  upon  said 
county  Judge  In  the  enforcement  of  said  order.  The 
county  treasurers  of  the  several  counties  of  tbis  slaU,  In 
which  one  or  more  towns  are  situated  which  have  Isaued 
bonds  for  railroad  purposes,  shall  execnie  a  bond,  with 
two  snfflclent  sureties,  to  l>e  approved  by  the  oounty 
Judge  of  the  counlles  reapectlvely,  to  the  people  of  tiie 
state  of  New  York.  In  such  penal  rum  as  may  be  pre- 
scribed by  the  board  or  aupervlBois  of  the  respeeiive 
onnoties.  conditioned  for  the  blthfiil  pertormanea  of  the 
dalles  devolving  upon  him.  In  pursuance  of  the  provi- 
sions of  this  act. 

ii.  This  act  shall  Uke  effect  ImmedlBlely. 
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